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12.  Ferry  Companies, HI,  812 

1853.  Chap.  135.  Incorporating  Act, HI,  812 

13.  Navigation  Companies, HI,  815 

1852.  Chap.  228.  Incorporating  Act, IH,  815 

1853.  Chap.  124.  Amending  same, HI,  820 

1854.  Chap.      3.  Navigating  Lake  George, IH,  820 

Chap.  232.  Navigating  Lakes  and  Rivers, HI,  821 

1857.  Chap.    83.  Amending  same, HI,  829 

1858.  Chap.    10.  The  same, HI,  830 


Digitized  by  LjOOQIC 


I 


ANALYSIS.  Xix 

ToL  f»ge. 

Laws  of  1861..  Chap..  288.  The  same, m,  832 
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14.  Libzariefl, 111,834 

1706.  Chap.   43.  Inoorporatiiig  Act>. Ill,  834 

1825.  Chap.    10.  Amending  same, m,  830 

1853.  Chap.  305.  Inoorporating  Aot, Ill,  830 

15.  Detection  of  Horse  Thieves,  Ac^ m,  844 

1850.  Chap.  168.  Incorporating  Act, Ill,  844 

1862.  Chap.  438.  The  same, m,  847 

16.  QsB  Companies, m,  848 

1845.  Chap.  201.  Preserving  Waters,  Ac, m,  848 

1848.  Chap.    87.  Incorporating  Act, Ill,  840 

1854.  Chap.  100.  Protection  of  Companies, in,  854 

Chap.  312.  Amending  Act  of  1848, Ill,  855 

1850.  Chap.  311.  Inspection  of  Meters,  Ac, Ill,  855 

1860.  Chap.  116.  The  same, HI,  850 

17.  Ckiaiio  Companies, , Ill,  850 

1857.  Chap.  546.  Incorporatiqg  Aot, Ill,  850 

CEAP.  XEL  Weights  and  Measorea, ni,  864 
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1885.  Chap;  282.  Standard  for  Bran  and  Shorts, Ill,  865 

1851.  Chap.  134.  General  Act, Ill,  866 

1854;  Chap.  326.  Amending  same, '. Ill,  870 

CHAP.  XX.  Police,. IV,     i 

1.  Poor  Laws, IV,     1 

Iaws  of  1828.  Chapi     6.  Bastards, IV,      1 

1820.  Chap.  287.  Money  in  the  Hands  of  Overseers, IV,      1 
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1846.  Chap.  245.  The  same, IV,      0 

1847.  Chap.  408.  Election  of  County  Superintendent  and 

Treasurer, IV,      0 

1848.  Chap.  176.  Town  and  County  Poor, IV,    10 

Chap.  327.  County  Superintendent, IV,    11 

1840.  Chap.  116.  The  same, IV,    11 

1850.  Chap.    12.  The  same, IV,    11 

1851.  Chap.  532.  The  same, IV,    12 

v.— D. 
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9.  Excise, IV,  45 
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1843.  Chap.    97.  Tavern  Keepers, I IV,  46 
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1860.  Chap.  274.  Commissioners  of  Excise, IV,  65 

1862.  Chap.  161.  Clerks  of  Excise, IV,  56 

10,  Navigation, IV,  66 

At  large, IV,  56 

1829.  Chap.  314.  Vessels  Lying  in  Harbor, IV,  56 

1837.  Chap.  163.  Navigating  Interior  Waters, IV,  57 

1839.  Chap.  112.  Fires  caused  by  Steamboats, IV,  67 

Chap.  175.  Speed  of  Steamboats, IV,  68 

1841.  Chap.    65.  Floating  Rafts, IV,  69 

1844.  Chap.  248.  Speed  of  Steamboats, IV,  69 

1848.  Chap.  321.  Navigating  East  River, IV,  60 

1849.  Chap.  411 .  Small  Boats  to  Steamers, IV,  60 

1855.  Chap.  566.  Steamboat  Excursions, IV,  61 
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taws  of  1860.  Chap.    20.  Cutting  Ice  in  Rivers, IV,  62 

In  New  York  Harbor, IV,  63 

Encroaehments, IV,  63 

1866.  Chap.  121.  Harbor  Commission, IV,  63 

1867.  Chap.  671.  Regulations  for  the  Port, IV,  65 

Chap.  763.  Bulkhead  and  Pier  Lines, IV,  69 

1860.  Chap.  622.  Preventing  Encroachments, IV,    71 

Pik>t«, • IV,    73 

1847.  Chap.    69.  East  River  Pilots, IV,  73 

1863.  Chap.  467.  Licensing  Pilots, IV,  77 

1867.  Chap.  243.  Amending  same, IV,  83 

Harbor  Masters  and  Port  Wardens, FV,  84 

1857.  Chap.  367.  Use  of  Slips  and  Wharves, IV,  84 

Chap.  405.  To  Organize  Warden's  Office, IV,  86 

1862.  Chap.  487.  To  Regulate  Harbor  Masters, IV,    91 

11.  Fisheries, IV,    95 

1831.  Chap.  203.  Oysters  in  Hudson  River, IV,  95 

.      1846.  Chap.  365.  Preservation  of  Carp, IV,  96 

1861.  Chap.  478.  Oysters  in  Harlem  River, IV,  97 

1867.  Chap.  290.  Presei-vation  of  Trout, IV,  98 

1862.  Chap.  107.  Fish  in  Niagara  River, IV,    98 

Chap.  212.  Salmon  in  Cayuga  Lake, IV,    99 

12.  Game  Laws, IV,  100 

1833.  Chap.    64.  Preservation  of  Quail,  <fcc., IV,  100 

Chap.  166.  Game  in  Rockland  and  Putnam, IV,  101 

1887.  Chap.  228.  Quail  in  certain  Counties, IV,  101 

1867.  Chap.  287.  Preservation  of  Deer, IV,  102 

1862.  Chap.  474.  Moose,  Deer,  Birds  and  Fishes, IV,  103 

13.  Dogs, IV,  107 

1882.  Chap.  273.  Tax  in  certain  Counties, IV,  107 

1886.  Chap.  117.  Amending  and  Extending  same, IV,  108 

1862.  Chap.  244.  Amending  Rev.  Stat., IV,  108 

14.  Brokerage  and  Stock  Jobbing, ', IV,  109 

1866.  Chap.  155.  Fraudulent  Issue  of  Stock, IV,  109 

1858.  Chap.  134.  Sale  of  Stock  on  Time, IV,  110 

15.  Banking,  , IV,  1 1 0 

Banking  generally, IV,  110 

1830.  Chap.  243.  Concerning  Bank  Notes, IV,  110 

1833.  Chap.  316.  Mutilating  Bank  Notes, IV,  111 

1836.  Chap.  262.  Unclaimed  Dividends,  Ac, IV,  111 

1837.  Chap.    20.  Private  Banking, IV,  112 

1829.  Chap.    94.  Safety  Fund  Act, IV,  113 

1883.  Chap.  274.  Relative  to  Bank  Fund, IV,  119 

1836.  Chap.  307.  Amending  Safety  Fund, IV,  121 

1837.  Chap.  476.  Notary  Public, IV,  122 
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Laws  of  1887.  Chap.  4?4.  limiting  Bank  Issues, IV,  122 

Chap.  360.  Addition  to  Safety  Fund  Act, 17,  123 

1840.  Chap.    18.  Relative  to  Bank  Fund, IV,  124 

1841.  Chap.  292.  Fraudulent  Banking, IV,  126 

1888.  Chap.  260.  Free  Banking  Act, IV,  12:r 

1840.  Chap.  868.  Amending  same, IV,  184 

1841.  Chap.  319.  The  same, IV,  186 

1889.  Chap.  866.  Foreign  Bank  Notes, IV,  180 

1840.  Chap.  202.  Redemption  of  Bank  Notes, IV,  140 

1841.  Chap.  180.  Receivers  of  Banks, IV,  142 

Chap.    66.  Suits  agamst  Banks, IV,  142 

1842.  Chap.      3.  Receivers  of  Banks, IV,  144 

1843.  Chap.  218.  Abolishing  Bank  Commissioners, IV,  144 

1844.  Chap.    41.  Amending  Act  of  1838,! IV,  148 

Chap.  239.  Receivers  of  Banks, IV,  148 

'           Chap.  281.  Amending  Ch.  863  of  1840, IV,  149 

1846.  Chap.    87.  Purchasers  at  Receiver's  Sales, IV,  160 

1847.  Chap.  160.  Election  of  Directors, IV,  160 

Chap.  419.  Amending  Act  of  1848, IV,  160 

1848.  Chap.  340.  Amending  Free  Banking  Act, IV,  161 

Chap.  844.  Issues  by  Safety  Fund  Banks, IV,  162 

1849.  Chap.    97.  Registering  Bank  Notes, FV,  163 

Chap.  226.  To  Enforce    Responsibility  of  Stock- 
holders,   IV,  164 

Chap.  318.  Amending  Free  Banking  Act, FV,  l63 

Chap.  437.  Unclaimed  Dividends,  <fec., IV,  166 

1860.  Chap.  261.  Amending  Free  Banking  Act, IV,  166 

Chap.  331.  Distribution  of  Broken  Banks, IV,  166 

*  1861.  Chap.  164.  Bank  Department, IV,  167 

Chap.  203.  Amending  Sundry  Acts, IV,  172 

1863.  Chap.  223.  Foreign  Bank  Notes, IV,  175 

Chap.  260.  Banks  in  New  York  City, IV,  176 

1864.  Chap.  188.  Notes  of  Expired  Banks, IV,  177 

Chap.  186.  Transfer'of  Certificates, IV,  178 

Chap.  242.  Amending  Free  Banking  Act, IV,  179 

1867.  Chap.  103.  Amendmg  Bank  Department, IV,  182 

Chap.  189.  In  Relation  to  Banks,  d;c., IV,  183 

Chap.  370.  See  Ch.  236  of  1869. 

Chap.  804.  In  Relation  to  Banks,  &c., IV,  186 

1868.  Chap.  132.  Restrictions  as  to  Acting  as  Savings 

Banks, IV,  187 

1869.  Chap.  286.  Relative  to  Bank  Department, IV,  188 

Chap.  277.  Reduction  of  Capital, IV,  190 

1862.  Chap.    62.  Holding  U.  S.  Stock, IV,  191 

Chap.  422.  Consolidating  Banks,. IV,  192 

Savings  Banks, • IV,  194 
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LawB  of  1839.  Chap.  347.  UndBimed  Diyidends,  &c., lY,  194 

1847.  Chap.  478.  Deposits  by  Savings  Banks, IV,  194 

1850.  Chap.    91.  Deposits  by  Married  Women, ^ . .  lY,  196 

1854.  Chap.    72.  Deposits  in  Trust  Companies, IV,  195 

1856.  Chap.  336.  Receivers*  Duties, IV,  195 

1857.  Chap.  136.  Annual  Reports, IV,  196 

16.  Insurance, IV,  198 

1829.  Chap.  336.  Marine  Insurance, FV,  198 

1837.  Chap.    30.  Amending  Rev.  Stat., IV,  198 

1840.  Chap.  287.  Mutual  Companies, IV,  199 

1847.  Chap.  294.  Insuring  Public  Buildings, IV,  199 

1848.  Chap.  205.  Mutual  Companies, FV,  200 

1849.  Chap.  178.  XTnauthorized  Insurance, FV,  200 

Chap.  308.  Incorporating  Act, FV,  202 . 

1851.  Chap.    95.  Life  Insurance, FV,  212 

Chap.  188.  Mutual  Companies, FV,  215 

1852.  Chap.  123.  Amending  Incorporating  Act, FV,  215 

'    1853.  Chap.  463.  Incorporating  Life  Companies, FV,  216 

Chap.  466.  Incorporating  Fire  Companies, FV,  226 

Chap.  469.  Amending  Chap.  308  of  1849,. IV,  242 

Chap.  528.  Amending  Fire  Insurance  Incorporating 

Act, FV,  243 

1854.  Chap.  224.  Trustees  of  Insolvent  Companies, IV,  243 

1855.  Chap.    75.  Unclaimed  Dividends, FV,  244 

Chap.    83.  Declaratory  of  Ch.  469  of  1853, FV,  244 

1857.  Chap.    28.  Marine  Mutual  Companies, FV,  245 

Chap.    38.  Amending  Ch.  308  of  1849, FV,  247 

Chap.  504.  Origin  of  Fires, IV,  247 

Chap.  548.  Amending  Ch.  308  of  1849, IV,  248 

1859.  Chap.  366.  Insurance  Department, FV,  252 

1860.  Chap.  328.  Amending  Life  Insurance  Incorporating 

Act, FV,  254 

1861.  Chap.    92.  Inland  Navigation  Insurance, FV,  254 

Chap.  326.  Amending  Insurance  Department, FV,  255 

Chap.  334.  Foreign  Lisurance  Companies, IV,  256 

1862.  Chap.  367.  Amending  Fire  Insurance  Incorporating 

Act, IV,  266 

Chap.  412.  Insolvent  Insurance  Companies, FV,  257 

17.  Metropolitan  Police, FV,  258 

1860.  Chap.  259.  Organizing  same, FV,  258 

1862.  Chap.  168.  Amending  same, FV,  278 

18.  Di^uised  and  Armed  People, FV,  279 

1845.  Chap.      3.  Preventing  Assemblages, FV,  279 

CHAP.  XXL  Births,  Harriages  and  Deaths, FV,  28i 

Laws  of  1847.  Chap.  152.  Registry  of  same, FV,  281 
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Laws  of  1Q63.  Chap.    75.  Amending  same, IV,  283 

CHAP.  XXn.  (Jhanging  Names, IV,  285 

Laws  of  1847.  Chap.  464.  Authorizing  the  change, IV,  285. 

CHAP.  XXTTT.  Seamen, IV,  286 

Laws  of  1831.  Chap.  234.  Sick  and  Disabled-  Seamen, IV,  286 

1847.  Chap.  373.  Amending  same, IV,  287 
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1854.  Chap.  1 72.  Seamen's,  Fnnd  and  Retreat, IV,  290 

Chap.  199.  The  same, IV,  293 

CHAP.  XXIV.  Aliens, IV,  294 

Laws  of  1798.  Chap.    72.  Enabling  Act, IV,  294 

1819.  Chap.    25.  Amending  same, IV,  295 

1802.  Chap.    49.  Enabling  Act, IV,  296 
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1830.  Chap.  171.  Enabling  Act, IV,  299 
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1845.  Chap.  115.  Same, IV,  300 

1857.  Chap.  576.  Extending  Act  of  1845, IV,  303 

CHAP.  XXV.  Emigrants, IV,  304 

Laws  of  1847.  Chap.  195.  Passengers  arriving  at  New  York, IV,  304 

Chap.  483.  Amending  same, , IV,  308 

Chap.  431.  Passengers  arriving, IV,  309 

1848.  Chap.  219.  Protection  of  Emigrants, IV,  312 

1849.  Chap.  321.  Amending  same, IV,  314 

Chap.  350.  Amending  Passenger  Acts, IV,  315 

Chap.  432.  Amending  Act  of  1848, IV,  318 

1850.  Chap.  339.  Amending  Passenger  Acts, IV,  321 

1851.  Chap.  523.  The  same, IV,  323 

1853.  Chap.  218.  Protection  of  Emigrants, IV,  329 

Chap.  224.  Commissioners  of  Emigration, IV,  331 

Chap.  619.  Amending  Ch.  218  of  1853, IV,  334 

1855.  Chap.  426.  Amending  Act  of  1847, IV,  335 

Chap.  474.  Prot.ection  of  Emigrants, IV,  335 

1857.  Chap.  579.  Same, IV,  338 

CHAP.  XXVI.  Indians, IV,  342 

Laws  of  1813.  Chap.    29.  Indian  Affairs, IV,  842 

1816.  Chap.    14.  Attorney  for  the  Indians, IV,  358 
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Law8of.l816.  Caiap.-133.  Shinecock  Tribe, IV,  358 

1817.  Chap.  143.  Certain  resident  Tribes, ^ IV,  369 

Chap.  162.  Stockbridge  Indians, IV,  360 

1818.  Chap.  283.  St.  Regis  Indians, IV,  361 

1821.  Chap.  204.  Intrusion  on  Indian  Lands, IV,  362 

1822.  Chap.  205.  Amending  Act  of  1813, IV,  364 

1823.  Chap.    40.  Stockbridge  Indians, IV,  363 

1^4.  Chap.  177.  Same, IV,  366 

1825.  Chap.  257.  Amending  Act  of  1821, IV,  365 

1826.  Chap.  160.  Amending  Act  of  1813, IV,  366 

1830.  Chap.    70.  Amending  Act  of  1823, IV,  867 

1834.  Chap.  289.  Oneida  Indians, IV,  367 

1836.  Chap.  110.  St.  Regis  Indians, IV,  368 
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1839.  Chap.    58.  Oneida  Indians, IV,  369 

1841.  Chap.  143.  St.  Regis  Indians, IV,  370 
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Chap.  228.  Onondaga  Indians, IV,  375 

1846.  Chap.  150.  Seneca  Indians, IV,  376 

Chap.  309.  Onondaga  Reservation, IV,  380 

1846.  Chap.  114.  Onondaga  Indians, IV,  380 

Chap.  278.  Selling  Liquor, IV,  382 

1847.  Chap.  238.  Building  School-Houses, IV,  382 

Chap.  365.  Seneca  Indians, IV,  383 

Chap.  486.  Oneida  Indians, ". .  IV,  389 

1848.  Chap.  208.  Stockbridge  Indians, IV,  389 

1849.  Joint  Resolution  recognizing  Domestic  Government,  IV,  390 

Chap.  378.  Same, IV,  391 

Chap.  420.  Benefit  of  Indians, IV,  391 

1^0.  Chap.    37.  Stockbridge  Ihdians, IV,  394 

Chap.    89.  Education  of  Indians, IV,  395 

1851.  Chap.  198.  Cayuga  Indians, IV,  396 

1852.-  Chap.    19.  Stockbridge  Indians, IV,  397 

1853.  Chap.  444.  Tonawanda  Indians, IV,  398 

Chap*  601.  Seneca  Indians, IV,  899 

1854.  Chap.  175.  Tuscarora  Indians, IV,  400 

Chap.  301.  Tonawanda  Indians, IV,  402 
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Chap.  233.  Onondaga  Indians, IV,  406 
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1858.  Chap.  206.  Same, IV,  408 

Chap.  368.  St.  Regis  Indians, TV,  409 
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mXRODUCTION  TO  THE  CODE  OF  PROCEDURE. 


POB  the  convenience  of  the  profession,  the  Editor  precedes  the  Oode 
nfdth  a  memorandum  of  the  alterations  which  have,  from  time  to  time, 
been  made  in  it,  and  with  an  analysis,  taken  from  the  legislative 
pablication  of  1851,  adapted  to  the  Gode  as  it  existed  in  1862. 

The  Oode  of  Procedure  was  first  enacted  in  1848,  and  was  re-enacted 
and  much  enlarged  in  1849.  In  the  thirteen  years  which  have  elapsed 
smce  then,  many  emendations  and  alterations  have  been  made,  and 
that  not  by  independent  enactments,  but  by  declaring  that  a  particular 
section  shall  read  thus  and  so,  or  that  certain  words  shall  be  added 
to  or  stricken  from  the  act.  This  renders  the  task  of  preparing  the 
Gode,  as  it  is  now  the  law,  one  of  some  perplexity,  and  it  may  well 
be  that  the  Editor  has  not  succeeded  in  giving  it  correctly.  To 
enable  such  errors  to  be  more  easily  detected,  he  adds  a  reference  to 
the  amendatory  acts  and  a  schedule  of  the  various  sections  affected  by 
tile  amendments. 

Laws  of  1851,  Chap.  2,  repealed  §  49. 

Laws  of  1851,  Chap.  479,  amended  §§  11,  13, 14, 16,  24,  30,  31,  53, 
56, 57,  60,  61,  62,  64,  68,  74,  99,  100,  101,  111,  113,  114,  116,  122,  126, 
130, 131, 132, 134, 135,  136,  138,  139,  142, 149,  162,  153, 156, 157,  158, 
162, 172, 173,  174,  179, 188,  193,  231,  244,  246,  252,  255,  258,  259,  263, 
264,  265,  268, 269,  272,  273,  278,  281,  282,  284,  287,  291,  292,  297,  298, 
302,  306,  307,  317,  339,  348,  349,  353,  354,  366,  371,  384,  385,  397,  399, 
459,  460,  470 ;  and  directed  the  Secretary  of  State  to  cause  the  Gode 
to  be  published  aa  amended,  and  it  will  be  found,  as  thus  amended, 
in  the  Session  Laws  of  1851,  with  an  analysis,  which  is  used  in  this 
pnbhcation. 

Laws  of  1852,  Chap.  392,  amended  §§  11,  13,  30,  33,  64,  101, 116, 
140, 149, 150, 153, 167, 168, 173,  244,  245,  252,  263,  256,  264, 265,  268, 
272,  274,  278,  281,  287,  307,  317,  348,  349,  353,  354,  359,  360, 367, 397, 
401,  460,  470,  471. 

Laws  of  1853,  Ghap.  529,  extended  ^  28  to  the  Gourt  of  Gommon 
Pleas,  the  Superior  Court  and  the  Marine  Gourt  in  the  city  of  New 
York. 

Laws  of  1854,  Ghap.  270,  allowed  appeals  under  the  Gode,  in 
"Special  Proceedings"  under  the  Eevised  Statutes. 

Laws  of  1855,  Ghap.  44,  amended  ^  153. 

Laws  of  1855,  Ghap.  202,  extended  the  Gode  to  actions  on  forfeited 
leeognizances. 
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Laws  of  1867,  Chap.  363,  amended  §  399. 

Laws  of  1857,  Chap.  723,  amended  §§  11, 114,  132,  163,  227,  229, 
241,  244,  265,  272,  300,  307,  308,  309,  311,  315, 331,  333,  352,  364,  362, 
369. 

It  is  section  19  of  this  act  which  amended  ^  333  of  the  Code,  and 
section  20  enacted,  "The  provisions  of  the  last  preceding  section 
shall  apply  to  any  judgment  therein  mentioned  that  has  been  hereto- 
fore rendered  and  upon  which  an  appeal  has  been  brought  and  is  now 
pending,  or  upon  which  an  appeal  shall  hereafter  be  brought.  When 
the  return  has  already  been  filed  with  the  Clerk  of  the  Court  of  Ajh 
peals,  such  statement  shall  be  filed  with  him  and  be  deemed  a  part  of 
such  return." 

Laws  of  1858,  Chap.  306,  amended  §§  13,  56,  57,  60,  61,  62,  132, 
135,  204,  246, 256,  284,  292,  307,  309,  328,  331,  344,  354,  399,  401,  460, 
244. 

Laws  of  1859,  Chap.  428  amended  §§  134,  172,  237,  256,  272,  292, 
307,  309,  399,  401,  335,  348,  412,  13. 

Laws  of  1860,  Chap.  131,  ^  1,  amended  ^  53  of  the  Code,  added  as 
indei)endent  enactments  sections  2,  3,  4,  5,  6,  7,  8, 10,  11, 12  and  13, 
which  will  be  found  in  this  compilation  immediately  following  the 
Code,  and  by  section  9,  made  <^§  214,  215,  216  of  the  Uode  applicable 
to  proceedings  under  that  act. 

Laws  of  1860,  Chap.  459  amended  §§  30,  62,  64, 135, 153,  267,  229, 
256,  268,  272,  344,  399. 

Laws  of  1861,  Chap.  158  amended  ^  53  of  the  Code,  but  enacted 
that  such  amendment  should  not  affect  Chap.  131  of  the  Laws  of  160. 

Laws  of  1862,  Chap.  460,  amended  ^  11,  24,  13,  53, 46, 121, 132, 183, 
240,  241,  244,  273,  274,  287,  288,  298,  304,  307,  308,  309,  311,  318, 
349/352,  360,  364,  366,  371,  399,  401,  471,  111,  230,  330,  335,  348. 

This  act  contained  three  sections,  28,  29,  30,  which  followed  <^  371 
of  the  Code  as  amended,  and  are  to  be  found  in  this  compilation  im- 
mediately after  the  Code. 

Section  39  of  this  act  repealed  ^  37  of  Art.  2  of  Title  2  of  Chap.  1  of 
the  Revised  Statutes  in  relation  to  the  jurisdiction  of  the  Court  of 
Chancery. 

Laws  of  1862,  Chap.  484,  extended  §§  206  to  217  of  the  Code  to  the 
Marine  and  District  Courts  in  the  city  of  New  York. 

The  delays  which  have  attended  the  publication  of  this  work  have 
enabled  the  Editor  to  add  to  it  the  amendments  made  to  the  Code  in 
1863. 

Laws  of  1863,  Chap.  372,  ^  4,  extended  the  provisions  of  Chapter 
two  of  Title  nine  of  Part  two  of  the  Code,  to  judgments  obtained 
against  stockholders  of  certain  corporations. 

Laws  of  1863,  Chap.  392,  amended  ^^  13,  104,  116,  154,  167,  179, 
256, 273,  292,  294,  298,  307,  328,  335,  352,  355,  364,  371,  395,  399, 471. 
These  amendments  are  not  incorporated  in  the  different  sections,  as 
are  the  amendments  of  the  prior  years,  because  this  publication  profes- 
ses to  be  of  the  laws  as  they  existed  in  1862.  The  act  of  1863  is  pub- 
lished in  fiill. 
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72.  Feigned  issues  abolished,  and  order  for  trial  substituted,  •  22 

TITLE  IL 

Of  the  time  of  coMifBNCiNG  Civil  Actions, 22 

Chapter  L  Actions  in  general, •  22 

n.  Actions  for  the  recovery  of  real  property, 23 

IIL  Actions,  other  than  for  the  recoyery  of  real  property, ...  26 

rv.  General  provisions, 27 
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CHAPTER  L 

The  tdcb  of  ooificENciNa  actioks  in  general, 22 

Section  73.  Bepeal  of  existing  limitations, 22 

74  Time  of  commencmg  civil  actions, 22 

chapter  il 
The  time  of  commencing  actions  for  the  becovbby  of  real  pro- 

PERTT, 28 

Section  75.  When  tie  people  will  not  sue, 28 

76.  When  action  cannot  be  brought  hj  grantee  from  the  state,    23 

77.  When  actions  by  the  people  or  their  grantees  to  be  brought 

within  twenty  years, 23 

78-  Seisin  within  twenty  years,  when  necessary  in  action  for 

real  property, 23 

79.  Seisin  witnin  twenty  years,  when  necessary  in  action  or 

defence  founded  on  title  to  or  rents  of  real  property,  . .     24 

80.  Action  must  be  commenced  within  one  year  after  entry, 

or  within  twenty  years  after  right  of  entry, 24 

81.  Possession  when  resumed     0<^upation  deemed  under 

l^al  title,  unless  adverse, 24 

82.  Occupation  under  written  instrument  or  judgment,  when 

deemed  adverse, 24 

83.  What  constitutes  adverse  possession,  under  written  instru- 

ment or  judgment, 24 

84.  Premises  actuidly  occupied,  under  claim  of  title,  deemed 

to  be  held  adversely, 25 

86.  What  constitutes  adverse  possession  under  claim  of  title 

not  written, • 25 

86.  Belation  of  landlord  and  tenant,  as  affecting  adverse  pos- 

session,      25 

87.  Bight  of  possession  not  faceted  by  descent  cast, 25 

88.  Certain  disabilities  excluded  from  time  to  commence  ac- 

tions,   ^ 25 

CHAPTER  m. 
The  mcE  of  commencing  actions  other  than  for  the  recovery 

OF  REAL  property, 26 

Section  89.  Periods  of  limitation  prescribed, ; 26 

90.  Within  twenty  years, 26 

91.  Within  six  years, 26 

92.  Within  three  years, 26 

98.  Within  two  years, 27 

94.  Within  one  year, 27 

95.  When  cause  of  action  accrued,  in  an  action  upon  a  cur- 

rent account, 27 

96.  Action  for  penalties,  &c.,   by  any  person  who  will  sue, 

when  to  be  brought, 27 

97.  Actions  for  relief,  not  before  provided  for, 27 

9&  Actions  by  the  people,  subject  to  the  same  limitation,  •  •  •     27 
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CHAPTER  rV. 

General  Provisions  as  to  the  time  of  commencing  Actions, 27 

Section    99.  When  action  deemed  to  have  been  commenced, 27 

100.  Exception,  where  defendant  is  out  of  the  state, 28 

101.  Exception,  as  to  persons  under  disabilities, 28 

102.  Provision  where  person  entitled  dies  before  the  limitation 

expires, 28 

103.  In  suits  by  aliens,  time  of  war  to  be  deducted, 29 

104.  Provision,  where  judgment  has  been  reversed, 29 

105.  Time  of  stay  of  action  by  injunction  or  statutory  prohi- 

bition to  be  deducted, ; 29 

106.  Disability  must  exist  when  right  of  action  accrued, 29 

107.  Where  two  or  more  disabilities,  limitation  does  not  attach, 

till  all  removed, 29 

108.  This  title,  not  applicable  to  bills,  &c.,  of  corporations,  or 

to  bank  notes, 29 

109.  Nor  to  actions  against  directors  or  stockholders  of  moneyed 

corporations  or  banking  associations.    Limitations  in 
such  cases  prescribed, 29 

110.  Acknowledgment  or  new  promise  must  be  in  writing,  • .     29 

TITLE  ILL 

Of  the  parties  to  civil  actions, *. 30 

Section  111.  Action  to  be  in  the  name  of  the  real  party  in  interest,  . .  30 
112.  Assignment  of  a  thing ^n  action  not  to  prejudice  a  defence,  30 
118.  Executor  or  trustee  may  sue  without  the  persons  benefi- 
cially interested, 80 

114.  When  married  woman  is  party,  her  husband  to  be  joined, 

except,  &C., 81 

115.  Infant  to  appear  by  guardian, 81 

116.  Guardian,  now  appointed, 81 

117.  Who  may  be  joined  as  plaintifife, ...  * 82 

118.  Who  may  be  joined  as  defendants,  ♦ 82 

119.  Parties  united  in  interest,  when  to  be  joined.     When  one 

or  more  may  sue  or  defend  for  the  whole, 32 

120.  Plaintiff  may  sue  in  one  action  the  dijSerent  parties  to 

commercial  paper, 82 

121.  Action  when  not  to  abate  by  death,  marriage,  or  other 

disability,  &c.     Proceedings  in  such  case, 32 

122.  Court  when  to  decide  controversy,  or  to  order  other  par- 

ties to  be  brought  in, 38 

TITLE  IV. 

Of  the  place  of  trial  of  Civil  Actions, 33 

Section  128.  Certain  actions  to  be  tried  where  the  subject  or  some  part 

thereof  is  situated, S3 

124.  Other  actions,  where  the  cause  or  some  part  thereof  arose,  84 

125.  Other  actions,  according  to  the  residence  of  the  parties,  34 

126.  Action  may  be  tried  in  any  county  unless  defendant  de- 

mand trial  in  proper  county, 84 
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TITLE  V. 

Of  the  mannkk  of  commencing  Civil  Actions, 85 

Section  127.  Actions  how  commenced, 35 

128.  Summons,  requisites  of, 85 

129.  Notice  to  be  inserted  in  certain  actions, 85 

130.  Complaint  need  not  be  served  with  summons.     In  such 

case  what  to  be  stated  in  summons  and  proceedings 

thereon, 86 

181.  Defendant  unreasonably  defending,  when  to  pay  costs, . .  36 

182.  Notice  of  pendency  of  action  affecting  title  to  real  pro- 

perty,    86 

188.  Summons,  by  whom  served, 87 

184  Summons,  how  served  and  returned, 87 

186.  Publication  when  defendant  cannot  be  found, 88 

186.  Proceedings  when  there  are  several  defendants,  and  part 

only  served, 89 

187.  When  service  deemed  made  in  case  of  publication,  ....  40 

188.  Service  of  summons  how  proved, 40 

189.  When  jurisdiction  of  action  acquired, 40 

TITLE  VL 

Of  the  pleadings  in  Civil  Actions, 40 

•  Chapteb  L  The  complaint, 40 

IL  The  demurrer, 41 

lEL  The  answer, ! 42 

IV.  The  reply, 44 

V.  General  rules  of  pleading, 45 

YL  Mistakes  in  pleading  and  amendments, 48 

CHAPTER  L 

The  Complaint, 40 

Section  140.  Forms  of  pleadings  inconsistent  with  this  act  abolished,  40 

141.  First  pleaaing  to  be  complaint, 41 

142.  Complaint,  what  to  contain, 41 

CHAPTER  n. 

The  Demurrer, 41 

Section  148.  Defendant  to  demur  or  answer, 41 

144.  When  the  defendant  may  demur, 42 

145.  Demurrer  must  specify  grounds  of  objection  to  complaint,  42 

146.  How  to  proceed  if  complaint  be  amended, 42 

147.  Objection  not  appearing  on  complaint  may  be  taken  by 

answer, 42 

148.  Objection,  when  deemed  waived, ,  42 

CHAPTER  m. 

The  Answer, 42 

Section  149.  Answer  what  to  contain, 42 

150.  May  set  forth  as  many  grounds  of  defence  as  exist,  ....  48 

15L  Demurrer  as  to  some  causes  of  action,  and  answer  as  to  48 

others, 

162.  Sham  defences  to  be  stricken  out^ 48 
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chapter  iv. 

The  Eeply, 44 

Section  168.  Beply,  when  to  be  put  in,  and  what  to  contain, 44 

154.  When  defendant  may  move  for  judgment  upon  an  answer,  44 

155.  Demurrer  to  reply, 44 

chapter  v. 

General  Eules  op  Pleading, 45 

Section  156.  No  pleading  but  complaint,  answer,  reply  and  demurrers,  45 

157.  Verification  of  pleadings, 45 

158.  How  to  state  an  account  in  pleading, 46 

159.  Pleadings  to  be  liberally  construed, 46 

160.  Irrelevant  or  redundant  matter  to  be  stricken  out, 46 

161.  Judgments  how  to  be  pleaded, * 48 

162.  Conditions  precedent,  how  to  be  pleaded, 46 

163.  Private  statutes,  how  to  be  pleaded, 47 

164.  libel  and  slander,  how  stated  in  complaint, 47 

165.  Answer  in  such  cases, 47 

166.  In  actions  to  recover  property  distrained  for  damage, 

answer  need  not  set  forth  title, 47 

167.  What  causes  of  action  mav  be  joined  in  the  same  action,  47 

168.  Allegation  not  denied ;  wnen  to  be  deemed  true, 48 

CHAPTER  VI. 

Mistakes  in  Pleading,  and  Amendments, 48 

Section  169.  Material  variances,  how  provided  for, 48 

170.  Immaterial  variances,  how  provided  for, . .  • 49 

171.  What  to  be  deemed  a  variance, 49 

172.  Amendments  of  course, 49 

178.  Amendments  by  the  court, 49 

174.  Amendments,  fiSter  demurrer, 50 

175.  Suing  a  party  by  a  fictitious  name,  when  allowed, 50 

176.  No  error  or  aefect  to  be  regarded,  unless  it  affect  substan- 

tial rights, 50 

177.  Supplemental  complaint,  answer  and  reply, 50 

TITLE  Vn. 

Op  the  Provisional  remedies  in  civil  actions, 51 

Chapter  L  Arrest  and  bail, 51 

n.  Claim  and  delivery  of  personal  property, 67 

HL  Injunction, 59 

IV.  Attachment, 61 

V.  Provisional  remedies, 67 

CHAPTER  I 

Arrest  and  bail,   51 

Section  178.  No  person  to  be  arrested,  except  as  prescribed  by  this  act^  51 

179.  Cases  in  which  defendant  may  be  arrested, 51 

180.  Order  for  arrest,  by  whom  made, 52 

181.  Affidavit  to  obtain  order.    To  what  actions  this  chapter 

applicable,  • •  52 
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Section  182.  Security  by  plaintiflF,  before  order  for  arrest, 68 

183.  Order,  when  made  and  its  form, 58 

184.  AflSdavit  and  order  to  be  delivered  to  sheriflF,  and  copy 

to  defendant,    68 

185.  Arrest,  how  made, 68 

186.  Defendant  to  be  discharged  on  bail  or  deposit, 68 

187.  Bail,  how  given, 5o 

188  ) 

^gg'  y  Surrender  of  defendant, 54 

190.  Bail,  how  proceeded  against, 64 

19L  Bail,  how  exonerated, 64 

192.  Delivery  of  undertaking  to  plaintLflf,  and  its  acceptance 

or  rqection  by  him, 54 

198.  Notice  of  justification.    New  undertaking,  if  other  bail,  55 

194  Qualifications  of  bail, 66 

fq V  [  Justification  and  allowance  of  bail, gg 

197.  Deposit  of  money  with  sheriff; 65 

198.  Pavment  of  money  into  court  by  sheriff^, 65 

199.  Substituting  bail  for  deposit, 66 

200.  Money  deposited  how  applied,  or  disposed  of, , ....  66 

201.  Sherin^  when  liable  as  bail ;  and  his  discharge  from  lia- 

bility,   56 

202.  Proceedings  on  judgment  against  sheriff, 56 

208.  Bail  liable  to  sheriff, , 66 

204  Motion  to  vacate  order  of  arrest,  or  reduce  bail, 66 

205.  Affidavits  on  motion, 56 

CHAPTER  n. 

Claiic  akd  delivery  bY  Personal  Property, 57 

Section  206.  Delivery  of  personal  property  when  it  may  be  claimed,  57 

207.  Affidavit  and  its  requisites, 57 

208.  Bec[uisition  to  sheriff,  to  take  and  deliver  the  property,  .  67 

209.  Security  on  the  part  of  the  plaintiff,  and  justification,  . .  67 

210.  Exception  to  sureties  and  proceedings  thereon  or  on  fail- 

ure to  accept, 68 

211.  Defendant  when  entitled  to  re-delivery, 68 

212.  Justification  of  defendant's  sureties, 58 

213.  Qualification  and  justification  of  sureties, 69 

214.  Property,  how  taken  when  concealed  in  building  or  enclo- 

sure,    59 

215.  Property,  how  kept, 69 

216.  Claim  of  property  by  third  person, 69 

217.  Notice  and  affidavit,  when  and  where  to  be  filed, 69 

CHAPTER  m. 

IXJTTNOTION, 59 

Section  218,  Writ  of  injunction  abolished,  and  order  substituted, 59 

219.  Injunction,  in  what  cases  granted, 60 

220.  At  what  time  it  may  be  panted, 60 

22L  Notice,  when  required.     Temporary  injunction, 60 

222.  Security  upon  injunction.     Damages,  how  ascertained, . .  60 

228,  Order  toshow  cause  why  injunction  should  not  be  granted,  61 
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Section  224  Security,  upon  injunction  to  suspend  business  of  corpora- 
tion,    61 

225.  Motion  to  vacate  or  modify  injunction, 61 

226.  Affidavits,  on  motion, 61 

CHAPTER  IV. 

Attachment,    >. 61 

Section  227.  Property  of  foreign  corporations  and  of  non-resident  or 

absconding  or  concealed  defendants  may  be  attached, .  62 

228.  Warrant  by  whom  granted, 62 

229.  In  what  cases  warrant  may  be  granted, .- 62 

230.  Security  in  obtaining  warrant, 63 

281.  Warrant,  to  whom  directed,  and  what  to  require, 68 

232.  Mode  of  proceeding  in  executing  warrant, 63 

233.  Proceeding  in  case  of  perishable  property  or  vessels, ....  63 

234.  Interest  in  corporations  or  associations,  liable  to  attach- 

ment,   64 

235.  Attachment,  how  executed  on  property  incapable  of 

manual  delivery, 64 

236.  Certificate  of  defendant's  interest  to  be  furnished  by  cor- 

poration,    64 

237.  Judgment,  how  satisfied, 64 

238.  When  action  to  recover  notes,  &c.,  of  defendant  may  be 

prosecuted  by  plaintiff  in  the  action  in  which  the  at- 
tachment issuea, 65 

239.  Bond  to  sheriff  on  attachment,  how  disposed,  of,  on  judg- 

ment for  defendant, 65 

240.  Discharge  of  attachment  and  return  of  property,  or  its 

proceeds,  to  defendant,  on  his  appearance  m  .action,  . .  66 

241.  Undertaking  on  the  part  of  the  defendant, 66 

242.  When  sheriff  to  return  warrant  and  proceedings  thereon,  66 
248.  Sheriff's  fees, 67 

CHAPTER  V. 

Provisional  Remedies, 67 

Section  244.  Powers  of  court  as  to  receivers,  deposit  of  money,  &a, 

in  court,  and  other  provisional  remedies, 67 

TITLE  Ym. 

Of  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS, 68 

Chapter  I.  Judgment  upon  failure  to  answer, 68 

IL  Issues  and  the  mode  of  trial, 70 

IIL  Trial  by  jury, 72 

IV.  Trial  by  the  court, 74 

V.  Trial  by  referees, 76 

VL  The  manner  of  entering  judgment, 77 

CHAPTER  L 

Judgment  upon  failure  to  answer, 68 

Section  245.  Judgment,  what, 68 

246.  Judgment  on  failure  of  defendant  to  answer, 68 

247.  Judgment  on  frivolous  demurrer,  answer  or  reply, 69 
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CHAPTER  11. 

Issues  and  the  mode  of  trial, 70 

Sectaon  248.  The  different  kinds  of  issues, 70 

249.  Issue  of  law, 70 

250.  Issue  of  fact, 70 

251.  On  issues  of  both  law  and  fact,  the  issue  of  law  to  be 

first  tried, 70 

252.  Trial  what, 70 

253.  Issue  of  feet  to  be  tried  by  jury,  unless  waived  or  refer- 

ence ordered, 70 

254  Other  issues  to  be  tried  by  the  court, 71 

255.  All  issues  to  be  tried  before  a  single  judge, 71 . 

256.  Either  part^  may  give  notice  of  trial.     Note  of  issue,  . .  71 

257.  Order  of  disposing  of  issues  on  the  calendar, 71 

CHAPTER  m. 

Triai.  by  Jury, 72 

Section  258.  Either  party  may  bring  issue  to  trial, 72 

259.  Plaintiff  to  ftimish  court  with  copy  summons,  plead- 

ings, ScG., 72 

260.  General  and  special  verdicts  defined, 72 

26L  Verdict  in  action  for  recovery  of  specific  personal  pro- 
perty, when  in  action  for  recoverv  of  monev  only,  or 
real  property,  jury  may  render  eitner  general  or  special 

verdict ;  and  when  court  may  direct  special  finding, , .  72 

262.  On  special  finding,  with  general  verdict,  former  to  control,  78 
268.  In  actions  for  recovery  of  money  only,  jury  to  assess 

damages, 73 

264  Entry  Qf  verdict, 78 

265.  Judgment  when  to  be  entered, 74 

CHAPTER  IV. 

Trial  by  thk  court, 74 

Section  266.  Trial  bv  jury  how  waived, 74 

267.  On  trial  by  the  court,  judgment  to  be  given  in  twenty 

days, 74 

268.  Exceptions,  how  and  when  taken, 75 

269.  Proceedings  upon  judgment  on  issue  of  law, 75 

CHAPTER  V. 

TRIAIi  BY  REFEREES, 76 

Section  270.  All  issues  referable  by  consent, 76 

271.  When  reference  may  be  compulsorily  ordered, 76 

272.  Report  to  stand  as  decision  of  the  court, 76 

273.  Eeferees,  how  chosen, 77 

chapter  vi. 

Manner  of  entering  judgment, 77 

Section  274.  Judgment  may  be  for  or  against  any  of  the  parties, 77 

275.  The  relief  to  be  awarded  to  the  plaintiff; 78 

276.  Bate  of  damages,  where  damages  are  recoverable, 78 

277.  Judgment  in  action  for  recovery  of  personal  property,  . .  78 
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Section  278.  Judgment  upon  issue  of  law  or  of  fact,  to  be  upon  direc- 
tion of  a  single  judge,  or  on  report  of  referees,  subject 

to  review  at  general  term, 78 

279.  Clerk  to  keep  a  judgment  book, 79 

280.  Judgment  to  be  entered  into  judgment  book, 79 

281.  Judgment  roll, 79 

282.  Judgment,  in  what  cases  and  how  to  be  docketed, 79 

TITLE  IX. 

Of  the  bxbcution  of  the  judgment  in  civil  actions, 80 

Chaptbb  L  The  execution, 80 

n.  Proceedings  supplementary  to  the  execution, 88 

CHAPTER  L 

The  execution, 80 

Section  283.  Execution  within  five  years,  of  course,  as  prescribed  by 

this  title, 80 

284  After  five  years,  to  be  issued  only  by  leave  of  court 
Leave,  how  obtained.  Execution  on  judgment  of 
justices'  or  other  inferior  courts  when  docketed,  how 
issued, *  80 

285.  Other  judgments,  how  enforced, 81 

286.  The  different  kinds  of  execution, 81 

287.  To  what  counties  execution  may  be  issued, 81 

288.  Execution  against  the  person,  in  what  cases,  and  when,  .     81 

289.  Form  of  the  execution, ^ 82 

290.  To  be  returnable  in  sixty  days, 82 

291.  Existing  laws  relating  to  execution  continued,  until  other- 

wise provided, 83 

CHAPTER  n. 

Proceedings  supplementary  to  the  execution, 88 

Section  292.  When  execution  returned  unsatisfied,  order  for  discovery 
of  property  allowed.  Also  when  judgment  debtor  re- 
fuses to  apply  property  to  satisfy  judgment    Manner 

of  proceeding  to  examme  judgment  debtor, 83 

298.  Any  debtor  may  pay  execution  against  his  creditor, ....     84 

294.  Examination  of  debtors  of  judgment  debtor  or  of  those 

having  property  belonging  to  him, &5 

295.  Witness  required  to  testuy, 85 

296.  Compelling  party  or  witnesses  to  attend.    Examinations 

when  to  be  on  oath, 85 

297.  Judge  may  order  property  to  be  applied  on  execution, . .     85 

298.  Judge  may  appoint  receiver,  and  prohibit  transfer,  &c.,  of 

property, 85 

299.  Proceedings  upon  claim  of  another  party  to  property,  or 

on  denial  of  indebtedness  to  judgment  debtor, 86 

800.  Eeference  by  judge, 86 

801.  Costs  of  proceedings, 86 

802.  Disobedience  of  order,  how  punished, 87 
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TITLE  X, 

Of  the  coots  of  civil  actions, 87 

Section  308.  Fee  bill  abolished.    Allowances  given,  termed  costs, ...  87 

304.  When  allowed,  of  course,  to  plaintiff, 87 

805.  When  allowed  to  defendant, 88 

806.  When  allowed  to  either  party  in  the  discretion  of  the 

court, 88 

307.  Amount  of  costs  allowed, 89 

808.  Allowance,  in  addition,  of  a  percentage  on  the  recovery 

or  claim, 90 

309.  Percentage,  how  computed, 90 

310.  Interest  on  verdict  or  report,  when  allowed, 91 

311.  Costs,  how  to  be  insertea  in  judgment, 91 

312.  aerk's  fees, 91 

813.  Referee's  fees,   91 

314  Costs  on  postponement  of  trial, 92 

815.  Costs  on  a  motion, • 92 

316.  Costs  against  in&nt  plaintiff, 92 

317.  Costs  in  an  action  by  or  against  an  executor  or  adminis- 

trator, trustee  of  an  express  trust,  or  a  person  expressly 

authorized  by  statute  to  sue, 92 

318.  Costs  on  review  of  a  decision  of  an  inferior  court,  in  a 

special  preceding, 92 

319.  320.  Costs  in  actions  by  the  people, 98 
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CHAPTER  :»• 

New  York  Code  of  Procedure. 


CHAP.  438. 

AN  ACT  to  amend  the  act  entitled  "An  act  to  Simplify 
and  Abridge  the  Practice,  Pleadings  and  Proceedings  of 
the  courts  of  this  state/'  passed  April  12,  1848. 

Passed  April  11, 1849. 

The  People  of  the  State  of  New  York,  represented  in  SenaU 
ni  Assembly ,  do  enact  as  fottaws : 

The  act  entitled  ''An  act  to  simplify  and  abridge  the  prac- 
tice, pleadings  and  proceedings  of  the  courts  of  this  state/' 
passed  April  12,  1848,  is  hereby  amended  so  as  to  read  as 
foUows: 

AN  ACT  to  Simplify  and  Abridge  the  Practice,  Pleadings 

and  Proceedings  of  the  courts  of  this  state. 

Whsrsas,  it  is  expedient  that  the  present  forms  of  actions  and  plead- 
ings in  cases  at  common  law  should  be  abolished,  that  the  distinction 
b^weoi  l^al  and  equitable  remedies  should  no  longer  continue,  and 
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that  an  imiform  course  of  proceeding,  in  all  cases,  should  be  estab- 
lished: Therefore, 

Tlie  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assentbly^  do  enact  as  follows : 
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remedies. 


Definition 
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Definition 
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proceeding. 
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Definition 
of  a  crimi- 
nal action. 


Definition 
of  a  civil 
action. 

Civil  and 
criminal 
remedies 
not  merged 
in  each 
other. 

Subjects 
embraced 
in  this  act. 


GEIOSBAL  DEFINITIONS  AND  DIVISIONS. 

Ssa  1.  Division  of  remedies. 

2.  Definition  of  an  actloa 

3.  Definition  of  a  special  proceeding. 

4.  Division  of  actions  into  civil  and  criminaL 

5.  Definition  of  a  criminal  action. 

6.  Definition  of  a  civil  action. 

7.  Civil  and  criminal  remedies,  not  merged  in  each  other. 

8.  Subjects  embraced  in  this  act 

g  1.  Eemedies  in  the  courts  of  justice  are  divided  into, 

1.  Actions; 

2.  Special  proceedings. 

19  N.  T.,  492;  21  B.,  273;  11  B.,  341;  9  B.,  385;  20  How.  P.  IL,  7;  11 
Ab.,  329. 

g  2.  An  action  is  an  ordinary  proceeding  in  a  court  of  jus- 
tice, by  which  a  party  prosecutes  .another  party  for  the  en- 
forcement or  protection  of  a  right,  tlie  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offence. ' 

li  N.  Y.,  370;  28  B.,  231;  25  B.,  336;  21  B.,  273;   19  B.,  302;  12  B, 
387;  11  B.,  341;  9  B.,  301,  385;  7  Ab.,  223;  20  How.  P.  B.,  68. 

g  3.  Every  other  remedy  is  a  special  proceeding. 

14  N.  y.,  370;  15  B.,  402;  3  B.,  10;  11  Ab.,  329;  8  Ab.,  23. 

S  4.  Actions  are  of  two  kinds: 

1.  Civil; 

2.  Griminal. 

11  B.,  106. 

g  5.  A  criminal  action  is  prosecuted  by  the  people  of  the 
state,  as  a  party,  against  a  person  charged  with  a  public 
offense,  for  the  punishment  thereof. 

§  6.  Every  other  is  a  civil  action. 

19N.  Y.,  492;  11  B.,  341. 

g  7.  Where  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
merged  in  the  other. 

§  8.  This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  their  jurisdic- 
tion ; 

The  second  relates  to  civil  actions  commenced  in  the  courts 
of  this  state,  after  the  first  day  of  July,  1848,  except  when 
otherwise  provided  therein,  and  is  distributed  into  fifteen 
titles.  The  first  four  relate  to  actions  in  all  the  courts  of  the 
state,  and  the  others,  to  actions  in  the  supreme  court.,  in 
the  county  courts,  in  the  superior  court  of  the  city  of  New- 
York,  in  the  court  of  common  pleas  for  the  city  aud  county 
of  New  York,  in  the  mayora'  courts  of  cities,  and  in  the 
recorders'  courts  of  cities,  and  to  appeals  to  the  court  of 
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ap|)eals,  to  the  supreme  court,  to  county  oourts,  and  to  the  ^"^'*  "* 
soperior  court  of  the  city  of  New  York. 

19  B^  666;  8  Ab.,  273;  4  Ab.,  44;  3  Ab.,  108,  136;  1  Ab.,  123. 


PART  !• 

OF  THE   COURTS   OF   JUSTICE,    AND   THEIR   JURISDICTION. 

Title    I.  Of  the  Courts  in  general. 
XL  Of  the  Court  of  Appeals. 
IIL  Of  the  Supreme  Court;  Circuit  Courts;  and  Courts  of 

Oyer  and  Terminer. 
IV.  Of  the  County  Courts. 

V.  Of  the  Superior  Coui-t,  and  Court  of  Common  Pleas  m  the 
city  of  New  York,  and  the  Mayors'  and  Recorders* 
Courts  in  other  cities. 
VI.  Of  the  Courts  of  Justices  of  the  Peace. 
Vn.  Of  Justices'  and  other  inferior  Courts  in  cities. 

TITLi:  I. 

OF  THE  COURTS  IN  GENERAL. 

Sb&  9.  The  flererdl  courts  of  this  state. 
10-  Their  jurisdiction  generally. 

59.  The  following  are  the  courts  of  justice  of  this  state:  Theievenu 

1.  The  court  for  the  trial  of  impeachments.  thu^to. 

2.  The  court  of  appeals. 

3.  The  supreme  court. 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

r.  The  courts  of  sessions. 

8.  Tlie  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of 

Kew  York.  • 

13.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New  York. 

16.  The  justices'  courts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

11  B.,  412;  8  Ab^273. 

S 10.  These  courts  shall  continue  to  exercise  the  jurisdic-  Their  jnris- 
tioD  now  vested  in  them  respectively,  except  as  otherwise  glSlSij. 
pieaeribed  by  this  act. 

26  B.,  223;  1  Ab,  113. 
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'^"^  TITLE  O. 

OF  THE  OOUBT  OF  APPEALS. 

8ia  11.  Its  jttrisdietioiL 

12.  May  reverse,  affinn  or  modify  judgm«it  or  order  Appealed  from. 

13.  Terms  of  the  oourt    Prefereoce  of  causes. 

14.  Number  of  judges  who  may  give  judgment 
16.  Sheriff^  to  provide  rooms,  Ac,  for  oourt 

16.  Court  may  be  adjourned  to  plaoes  other  than  those  designated  by  law. 

omw  ta^     g  11.  The  court  of  appeals  shall  have  exclnsive  jurisdiction 

of  appeals   to  Toview  upou  appeal  every,  actual  determination  hereafter 

^n^^    made  at  a  general  term  by  the  supreme  court,  or  by  the  supe- 

inriidiction  j|^p  court  of  the  city  of  New  York,  or  the  court  of  common 

pleas  for  the  city  and  county  of  New  York,  or  the  superior 

court  of  the  city  of  Buffalo,  in  the  following  cases,  and  no 

other: 

1.  In  a  judgment  in  an  action  commenced  therein,  or 
brought  there  from  another  court;  and  upon  the  appeal  fiom 
such  judgment,  to  review  any  intermediate  order  involving 
the  merits,  and  necessarily  affecting  the  judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  sach 
action,  when  such  order  in  effect  determines  the  action  and 
prevents  a  judgment  firom  which  an  appeal  might  be  taken 
and  when  such  order  grants  or  refuses  a  nBw  trial;  but  no 
appeal  to  the  court  of  appeals,  irom  an  order  granting  a  new 
trial,  shall  be  effectual  for  any  purpose,  unless  the  notice  of 
appeal  contain  an  assent  on  the  part  of  the  appellant,  that  if 
the  order  be  affirmed,  judgment  absolute  shall  be  rendered 
against  the  appellant.  Upon  every  appeal  from  an  order 
granting  a  new  trial,  if  the  court  of  appeals  shall  determine 
that  no  error  was  committed  in  granting  the  new  trial,  they 
shall  render  judgment  absolute  upon  .the  right  of  the  appel- 
lant; and  after  the  proceedings  are  remitted  to  the  court 
from  which  the  appeal  was  taken,  any  assessment  of  dam- 
ages or  other  proceeding  to  render  the  judgment  effectaal, 
may  be  there  had,  in  cases  where  such  subsequent  proceed- 
ings are  requisite. 

3.  In  a  final  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  appUcation,  in  an 

•  action  after  judgment 

But  such  api>eal  shall  not  be  allowed  in  an  action  origin- 
ally conmienced  in  a  court  of  a  justice  of  the  peace,  or  in  tihe 
marine  court  of  the  city  of  New  York,  or  in  an  assistant  jaa- 
tice's  court  of  that  city,  or  in  a  jnstice's  court  of  any  of  the 
cities  of  this  state,  unless  any  such  general  term  shall,  by 
order  duly  entered,  allow  such  appeal  before  the  end  of  Um 
next  term  after  which  such  judgment  was  entered.  The  fore- 
going prohibition  shall  not  extend  to  actions  discontanned 
before  a  justice  of  the  peace,  and  prosecuted  in  another  court, 
pursuant  to  section  sixty  and  sixty-eight  of  this  Oode. 

Amended  by  Laws  of  1851,  ch.  479;   1862,  ch.  392;   1857,  ch.  733; 

1862,  ch.  460. 
22  N.  Y^  320;  20  N.  T^  62T;  19  N.  T^  211,  532;  18  K.  T^  232,  i 
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m  N.  Y^  161;  16  N.  T.,  244,  296,  611;  16  N.  T.,  594;  12  N.  T., 
34;  11  N.  Y.,  66,  276,  277 :  6  N.  Y.,  465;  4  N.  Y,  417 ;  2  N.  Y^  188, 
667;  1  N.  Y.  424;  27  B.,  633;  22  B^  276,  603;  8  B.,  353;  7  B., 
682;  20  How.  P.  E.,  7,  18  How.  P.  R.,  633;  16  How.  P.  R.,  667; 
9  How.  P.  R,  96;  8  How.  P.  R.,  328;  6  How.  P.  &,  280,  320;  5 
How.  P.  R.,  199;  4  How.  P.  R.,  78,  ]40.  215,  364;  3  How.  P.  R., 
334^  364,  417,  418,  419,  420,  426,  426;  13  Ab.,  183;  12  Ab.,  120; 
11  Ab.,  16,  328;  9  Ab.,  174;  6  Ab.,  127;  4  Ab.,  108;  3  Ab.  58. 

5 12.  The  court  of  appeals  may  reverse,  affirm  or  modify  Jjg/J; 
the  judgment  or  order  appealed  from,  in  whole  or  in  part,  "^j^^. 
«Qd  as  to  any  or  all  of  the  parties;  and  its  judgment  shall  be  or  oSv 
remitted  to  the  court  below,  to  be  enforced  according  to  law.  tt^^ 

26  B.,  223;  17  How.  P.  R.,  394;  10  How.  P.  R.,  371 ;  4  How.  P.  R^  184; 
1  Ab.,  263. 

5 13.  There  shall  be  four  terms  of  the  court  of  appeals,  in  Temu  of 
each  year,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on  ^^^^"^ 
the  first  Tuesday  of  January,  the  fourth  Tuesday  of  March, 

the  third  Tuesday  of  June,  and  the  last  Tuesday  of  Septem- 
ber, and  continued  for  as  long  a  period  as  the  public  interests 
may  require.  But  the  judges  of  the  said  court  may,  in  their 
discretion,  appoint  one  of  said  terms  in  each  year  to  be  held 
in  the  city  of  New  York. 

Additional  terms  shall  be  appointed  and  held  at  the  same 
place  by  the  court,  when  the  public  interest  requires  it.  The 
conrt  may,  by  general  rules,  provide  what  causes  shall  have 
a  prefeienoe  on  the  calendar. 

On  a  second  and  each  subsequent  appeal  to  the  court  of 
fl^nwalsi  or  when  an  appeal  has  once  been  dismissed  for  defect 
or  ur^gularity,  the  cause  shall  be  placed  upon  the  calendar  as 
of  the  time  of  filing  the  return  on  the  first  appeal. 

Amended  bj  Laws  of  1861,  cL  479;  1862,  ch.  392;  1868,  oh.  306;  1869, 
ch.  428;  1862,  ch.  460;  1863,  ch.  392. 

S 14  The  concurrence  of  five  judges  is  necessary  to  pro-  f  ^^^£ 
noonee  a  judgment.    If  five  do  not  concur,  the  case  must  be  majgi^ 
nafaeard.    Bat  no  more  than  two  rehearings  ^all  be  had,  and  ^'^^^^'^^ 
if,  on  the  second  rehearing,  fiye  judges  do  not  concur,  the 
judgment  shall  be  afiSrmed. 

Ab  amefEided  by  Laws  of  1861,  du  479. 
3  N.  Y.,  376,  666. 


5 15.  K  at  a  term  of  the  court  of  appeals,  proper  and  con-  i^^';}^^ 
vonient  rooms,  both  for  the  consultation  of  the  judges  and  ro^sraKt^ 
the  holding  of  the  court,  with  furniture,  attendants,  fiiel,  '"~"*- 
lights  and  stationery,  suitable  and  sufficient  for  the  transac- 
tion of  its  business,  be  not  provided  for  it,  in  the  place  where 

by  law  the  court  may  be  held,  the  court  may  order  the  sheriff 
of  the  county  to  make  such  provision,  and  the  expense  in- 
curred by  him  in  carrying  the  order  into  effect,  shall  be  a 
eoonty  diaige. 

14  K.  Y.,  680. 

5 16.  The  court  of  appeals  may  be  held  in  other  buildings  comtnuur 
than  those  designated  by  law  as  places  for  holding  courts,  ^toiSS^ 
ttd  at  a  diflbrent  place  in  the  same  city  firom  that  at  which  it  ^"^^^^ 
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Bated  by 


thowdeaigu  ^^  appointed  to  be  held.    Any  one  or  more  of  the  judges  may 
«.*^  v„     adjourn  the  court,  with  the  like  eflTect  as  if  all  were  present. 

As  ameDded  bj  Laws  of  1851,  ch.  479. 

TITLE  III. 

f 

OP  THE  SUPBEKB   COUBT,    CIRCmT  COUBTS,    AND  OOUBTS  OF 
OYER  AND  TEJRMINEB. 

Sbo.  1*7.  Existing  statutory  provisions,  as  to  terms  and  business  of  the  courts  repealed; 
and  order  of  supreme  court  fixing  the  terms,  ^.,  abrogated. 

18.  General  terms  prescribed. 

19.  Number  of  judges  to  give  judgment. 

20.  Special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer,  prescribed. 

21.  Circuit  courts  and  oyer  and  terminer  held  together. 

22.  Designation  of  times  and  places  of  holding  courts;  how  made. 
23   Extraordinary  general  and  special  terms,  and  oyer  and  terminer;  how  appointed. 
24.  Places  of  holding  the  courts. 
26.  Publication  of  appointment  thereof. 

26.  When  judges  not  assigned  may  hold  the  courts. 

27.  Duties  of  judges  as  to  business  out  of  court. 


BxistlDg 
utatutory 
provisions 
as  to  terms 
and  bnsi- 
ness  of  the 
courts  re- 
pealed and 
order  of  su- 

8  feme  conrt 
Xing  terms 
Ac.  abro- 
gated. 


General 
terms  pre- 
scribed. 


l^nmber  of 
Jadges  to 
give  Judg- 
ment. 


BpecUl 
terms  clr- 
cait  ooorta 
and  coarts 
of  oyer  and 
terminer 
prescribed. 


S  17.  All  statutes,  now  in  force,  providing  for  the  designa- 
tion of  the  times  and  places  of  holding  the  general  and 
special  terms  of  the  supreme  court,  and  the  circuit  courts, 
and  courts  of  oyer  and  terminer,  and  of  the  jadges  who  shall 
hold  the  same,  are  repealed,  from  and  after  the  first  day  of 
July,  one  thousand  eight  hundred  and  forty-eight ;  and  the 
order  of  the  supreme  court,  adopted  July  fourteen,  one  thou- 
sand eight  hundred  forty-seven,  prescribing  the  times  and 
places  of  holding  the  general  and  special  terms  of  the  court, 
and  the  circuit  courts,  and  courts  of  oyer  and  terminer, 
during  the  residue  of  the  year  one  thousand  eight  hundred 
and  forty-seven,  and  for  the  years  one  thousand  eight  hundred 
and  forty-eight,  and  one  thousand  eight  hundred  and  forty- 
nine,  and  aligning  the  business  and  duties  thereof  to  the 
several  judges  of  the  court  is,  from  and  after  the  first  day  of 
July,  one  thousand  eight  hundred  and  forty-eight,  abrogated ; 
and  the  provisions  of  this  title  are  substituted  in  place  thereof. 

14  N.  Y.,  680. 

S  18.  At  least  four  general  terms  of  the  supreme  court 
shall  be  held  annually  in  each  judicial  district,  and  as  many 
more  as  the  judges  in  such  district  shall  appoint,  at  such 
times  and  places  as  a  majority  of  the  judges  of  such  district 
shall  appoint. 

§  19.  The  concurrence  of  a  majority  of  the  judges  holding 
a  general  term,  shall  be  necessary  to  pronounce  a  judgment. 
If  a  msyority  do  not  concur,  the  case  shall  be  reheard. 

16N.  T.,  295. 

§  20.  There  shall  be  at  least  two  terms  of  the  circuit  court 
and  court  of  oyer  and  terminer  held  annually  in  each  of  the 
counties  of  this  state,  and  as  many  more  terms  thereof,  and 
as  many  special  terms  as  the  judges  of  each  judicial  district 
shall  appoint  therein,  but  at  least  one  special  term  shall  be 
held  annually  in  each  of  said  counties.    Fulton  and  Hamilton 
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shall  be  considered  one  county  for  the  purposes  of  fMs  sec- 
tion. 

20  N.  T.,  461,  646. 

S  21.  Circuit  courts,  and  courts  of  oyer  and  terminer,  shall  SJJJ**^^ 
l>e  held  at  the  same  places,  and  commenced  on  the  same  day.  cSm!^ 

3  23.  The  governor  shiill,  on  or  before  the  first  day  of  May,  temhir 
oue  thousand  eight  hundred  and  forty-eight,  by  appointment  J|Se^ 
iu  writing,  designate  the  times  and  places  of  holding  the  Desiprna- 
geneml  and  si>ecial  terms,  circuit  courts,  and  courts  of  oyer  time? ana 
and  terminer,  and  the  judges  by  whom  they  shall  be  held ;  EoiSiS^' 
which  appointment  shall  take  effect  on  the  first  day  of  July  SS?'^^' 
thereafter,  and  shall  continue  until  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  forty-nine.    The 
judges  of  the  supreme  court  of  each  district,  shall  in  like 
maimer,  at  least  one  month  before  the  expiration  of  that 
time,  appoint  the  times  and  places  of  holding  those  courts 
for  two  years,  commencing  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  fifty,  and  so  on,  for  every  two 
succeeding  years,  iu  their  respective  districts. 

13  How.  p.  R.,  314. 

S  23.  The  governor  may  also  appoint  extraordinary  general  S55?«*t 
aud  special  terms,  circuit  courts,  and  courts  of  oyer  and  ter-  nitiA 
miner,  whenever,  in  his  judgment,  the  public  good  shall  re-  tems^and 

qUUe  It.  termlnep. 

9  Ab.,  328;  4  Ab.,  43.  *  howap- 

5  24.  The  places  appointed  within  the  several  counties,  for  JJjjjr <>' 
holding  the  general  and  special  terms,  -  circuit  courts,  and  wnJ^ 
courts  of  oyer  and  terminer,  shall  be  those  designated  by 
statute  for  holding  county  or  circuit  courts.  If  a  room  for 
holding  the  court  in  such  place  shall  not  be  provided  by  the 
supervisors,  it  may  be  held  in  any  room  provided  for  that  pur- 
pose, by  the  sheriff,  as  prescribed  by  section  twenty-eight. 

General  and  si)ecial  terms  of  the  supreme  or  county  courts 
and  circuit  courts  and  courts  of  oyer  and  terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be 
made  in  the  minutes  of  the  court ;  and  juries  may  be  drawn 
and  summoned  for  an  adjourned  circuit  or  county  court,  or  an 
ailjoumed  court  of  oyer  and  terminer,  and  causes  may  be 
noticed  for  trial  at  an  a4joumed  circuit  or  comity  coiurt,  in 
the  same  manner  as  if  such  courts  were  held  by  original  ap- 
pointment. And  special  terms  may  be  adjourned  to  be  held 
at  a  future  day  at  the  chambers  of  any  justice  of  said  court 
residing  within  the  district,  by  an  entry  in  the  same  manner, 
and  then  adjourned  from  time  to  time,  as  the  justice  holding 
the  same  shall  order  and  direct. 

As  amended  by  Laws  of  1851,  ch.  4*79;  1862,  ch.  460. 

5  25.  Every  appointment  so  made  shall  be  immediately  mncation 
teiusmitted  to  the  secretary  of  state,  who  shall  cause  it  to  be  menu^  ^ 
pnltlished  in  the  newspaper,  printed  at  Albany,  in  which  legal  *^®'®°^- 
iKotices  are  required  to  be  inserted,  at  least  once  in  eaeh  week 
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for  three  \¥e^s  before  the  holding  of  any  court  in  pnrsuaBoe 

thereof.    The  expense  of  the  publication  shall  be  paid  out  of 

the  treasury  of  the  state. 

When  g  26.  In  case  of  the  inability,  for  any  cause,  of  a  judge 

^(^^^    assigned  for  that  purpose,  to  hold  a  special  term  or  circuit 

the  Muru.  court,  or  sit  at  a  general  term,  or  preside  at  a  court  of  oyer 

and  terminer,  any  other  judge  may  do  so. 
Datiesof        g  27.  The  judges  shall  at  all  reasonable  times,  when  not 
luf^  ^  engaged  in  holding  court,  transact  such  other  business  as  may 
Slirtl.       he  done  out  of  court.    Every  proceeding  commenced  before 
one  of  the  judges,  in  the  first  judicial  ^strict,  may  be  con- 
tinued before  another,  with  the  same  effect  as  if  commenced 
before  him. 

19  How.  P.  B.,  347  J  16  How.  P.  E.,  23 ;  11  Ab.,  86. 

Booms,  S  28.  The  supervisors  of  the  several  counties  shall  provide 

how  fa?*  the  courts  appointed  to  be  held  therein,  with  rooms,  attend- 
^^^^  ants,  fuel,  lights  and  stationery,  suitable  and  su£Qcient  for 
the  transaction  of  their  business.  If  the  supervisors  neglect, 
the  court  may  order  the  sheriff  to  do  so ;  and  the  expense 
incurred  by  him  in  carrying  the  order  into  effect,  when  certi- 
fied by  the  court,  shall  be  a  county  charge. 

Extended  to  superior  oourt^  common  pleas  and  Biarine  courts  in  New 

York,  bjr  Laws  of  1863,  ch.  629. 
80  B.,  63 ;  23  B.,  362 ;  4  Ab.,  24. 

TITLE  IT. 

OP  THE  COUNTY  COtTRTS. 

Ssa  29.  Repeal  of  existing  statutes,  defining  their  jurisdiction. 
30.  Their  Jurisdiction. 

ai.  Oeneral  terms^  when  held.    Notioe  to  be  pnUished. 
32.  Jurors,  how  drawn  and  summoned. 

RfloMiof       S  ^*  ^11  statutes  now  in  force,  confening  or  defining  the 
JutitM  de-  jurisdiction  of  the  county  courts,  so  far  as  they  conflict  with 
fwiSSicuon  ^^®  ^^^>  ^^  repealed;  and  those  courts  shall  have  no  other 
jurisdiction  than  that  provided  in  the  next  section.    But  the 
repeal  contained  in  this  section  shall  not  affect  any  proceed- 
ings now  pending  in  those  courts. 

11 B.,  618;  1  Ab.,  113. 

Tiieir  juris.     S  30.  The  couuty  court  has  jurisdiction  in  the  following 
^^^^      special  cases,  but  has  no  original  civil  jurisdiction  except  in 
such  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery 
of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or  the 
recovery  of  the  possession  of  personal  property  not  exceeding 
in  value  five  hundred  dollars,  and  in  which  all  the  defendants 
are  residents  of  the  county  in  which  the  action  is  brought  at 
the  time  of  its  commencement ;  subject  to  the  right  of  the 
supreme  court  upon  special  motion  for  good  cause  shown  to 
remove  any  such  action  to  the  supreme  court  before  trial ; 

2.  The  exclusive  power  to  review  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice's  coinrt  in  tho 
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eonnty,  or  by  a  jostioe's  court  in  dties,  and  to  affinn,  reverse  ^^^^'  ^ 
or  modify  such  judgment ; 

3.  The  foreclosure  or  satis&ction  of  a  mortgage,  and  the 
sale  of  mortgaged  premises  situated  within  the  county,  and 
the  collection  of  any  deficiency  on  the  mortgage  remaining 
unpaid,  after  the  sale  of  the  mortgaged  premises ; 

4.  The  partition  of  real  property  situated  within  the  county ; 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
county; 

6.  The  sale,  mortgage  or  other  disi>osition  of  the  real  pro- 
perty situated  with&  the  county,  of  an  infant  or  person  of 
unsound  mind ; 

7.  To  compel  the  specific  performance,  by  an  infant,  heir  or 
other  x)erson,  of  a  contract  made  by  a  party  who  shall  have 
died  before  the  performance  thereof; 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard  residing 
within  the  county ; 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of 
the  proceeds  thereof; 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  such  courts  of  common  pleas,  over  judgments  rendered  by 
justices  of  the  peace,  transcripts  of  which  have  been  filed  in 
the  offices  of  the  county  clerks  in  such  counties ; 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county, 
or  the  judges  or  any  judge  thereof,  respecting  ferries,  fisheries, 
turnpike  roads,  wrecks,  physicians,  habitual  drunkards,  im- 
prisoned, insolvent,  absent,  concealed  or  non-resident  debtors, 
gaol  liberties,  the  removal  of  occupants  from  state  lands,  the 
laying  out  of  railroads  through  Indian  lands,  and  upon  appeal 
fiiom  the  determination  of  commissioners  of  highways,  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  Avhich  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
eoanly,  or  on  the  county  court,  since  the  late  courts  of  com- 
mon pleas  were  abolished,  except  in  the  trial  and  determina- 
tion of  civil  actions ;  and  to  prescribe  the  manner  of  exercising 
sudi  jurisdiction,  when  the  provisions  of  any  statute  are  incon- 
sistent with  the  organization  of  the  county  court ; 

12.  To  remit  fines  and  forfeited  recognizances  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to 
courts  of  common  pleas.  But  the  first  subdivision  of  this  sec- 
tion shall  not  apply  to  the  county  courts  of  the  counties  of 
Kings  and  Erie ; 

13.  To  grant  new  trials  or  affirm,  modify  or  reverse  judg- 
ments in  actions  tried  in  such  court  upon  exceptions  or  case 
made  subject  to  an  appeal  to  the  supreme  court ;  but  in  any 
action  or  proceeding  pending  in  the  county  coiu-t,  in  which 
the  county  judge  is,  for  any  cause,  incapable  of  acting,  it  shall 
be  his  duty  to  make  a  certificate  of  such  fact,  and  file  the 
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same  in  the  oflSce  of  the  clerk  of  such  county  court,  and  there- 
upon jurisdiction  of  such  action  or  proceeding  shall  be  vested 
in  the  supreme  court,  and  such  Airther  proceedings  shall  be 
had  therein,  according  to  the  practice  of  such  court,  as  might 
have  been  had  in  the  county  court,  if  such  cause  or  matter 
had  remained  therein ;  but  all  such  matters  shall  be  heard  or 
tried  in  the  first  instance  at  a  special  term  or  circuit  court 
held  in  a  county  where  such  action  or  proceeding  is  situated. 

Amended  by  Laws  of  1851,  ch.  479 ;  1852,  ch.  392 ;  1860,  ch.  459. 

18  N.  Y.,  58,  401;  16  N.  Y.,  81;  12  N.  Y.,  597;  26  B.,  223;  16  B.,  427; 

11  B.,  484;  17  How.  P.  R,  45;  16  How.  P.  R.,  327,  638,  541,  667 ; 

14  How.  P.  R.,  32 ;  13  How.  P.  R.,  400 ;  7  Ab.,  329. 

S  31.  The  county  court  is  always  open  for  the  transaction 
of  any  business  for  which  no  notice  is  required  to  be  given  to 
an  opposing  party.  At  least  two  terms  in  each  county  for 
the  trial  of  issues  of  law  or  fact,  and  as  many  more  as  the 
county  judge  shall  appoint,  shall  be  held  in  each  year  at  the 
places  in  the  counties  respectively  designated  by  statute  for 
holding  county  or  circuit  courts,  on  such  days  as  the  county 
judge  shall  from  time  to  time  appoint,  and  may  continue  as 
long  as  the  court  deem  necessary. 

Notice  of  such  appointment  shall  be  published  in  the  state 
paper  at  least  four  weeks  before  any  such  term,  and  also  in  a 
newspaper,  if  any,  printed  in  the  county;  so  many  of  such 
terms  as  the  county  judge  shall  designate  for  that  purpose,  in 
such  notice,  may  be  held  for  the  trial  of  issues  of  law,  and 
hearing  and  decision  of  motions  and  other  proceedings  at 
which  no  jury  shall  be  required  to  attend. 

As  amended  by  Laws  of  1851,  ch.  479. 

S  32.  Jurors  for  the  county  courts  and  courts  of  sessions 
shall  be  drawn  from  the  jury  box  of  the  county,  and  sum- 
moned in  the  same  manner  as  for  the  trial  of  issues  at  a  cir- 
cuit court. 

6N.  Y.,  533,  535;  23  B.,  91. 


TITI.I:  T. 

OP  THE  SUPEBIOR  COURT  AOT>  COURT  OF  COMMON  PLEAS,  IN 
THE  CITY  OP  NEW  YOKK,  AND  THE  MAYOBS*  AJSTD  SEOORD- 
ERS'  COURTS  IN  OTHER  CITIES. 

Ssa  33.  Jurisdiction  of  the  courts  named  in  this  title. 

34.  Court  of  Common  Pleas  for  New  York  has  power  to  review  judgments  of  the 
Marine  and  Justice's  courts. 
General  and  special  terms  of  the  Superior  court  and  Common  Pleas  to  be  ap- 
pointed. 
By  whom  held. 
Judgments  where  g^ven. 

38.  Concurrence  of  two  Judges  necessary. 

39.  Criersj  how  appointed.    Salaries,  how  fixed. 

40.  Superior  court,  of  whom  to  consist 

41.  Three  additional  justices  of  Superior  court  to  be  elected. 

42.  How  voted  for. 

43.  How  classified. 

44.  Expiration  of  terms  and  vacancies  how  filled. 

45.  Powers  of  Judges  and  their  salaries. 

46.  Terms  of  Superior  court  and  by  whom  held. 


35 


36. 
37. 
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Sk.  47.  Oertain  civil  suits  may  be  transferred  ft-om  the  Sapreme  to  the  Superior  court. 
49.  Jurisdiction  of  the  Superior  court  in  sudi  cases. 

49.  (Repealed.) 

50.  Appeal  to  the  Court  of  Appeals. 

61.  Section  28  applied  to  Superior  court 

5  33.  The  jurisdiction  of  the  superior  couri;  of  the  city  of  J^^^^ 
New  York,  of  the  courij  of  common  pleas  for  the  city  and 
county  of  New  York,  of  the  mayors*  couirts  of  cities,  and  of 
the  recorders'  courts  of  cities,  shall  extend  to  the  following 
actions: 

1.  To  the  actions  enumerated  in  section  one  hundred  and 
twenty-three  and  one  himdred  and  twenty-four,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  those  cities  respectively; 

2.  To  all  other  actions  where  all  the  defendants  reside,  or 
are  personally  served  with  the  summons  within  those  citito 
respectively,  or  where  one  or  more  of  several  defendants, 
jointly  liable  on  contract,  reside  or  are  personally  served  with 
the  summons,  within  those  cities  resi)ectively,  except  in  the 
case  of  mayors'  and  recorders'  courts  of  cities,  which  courts 
shall  only  have  jurisdiction  where  all  the  defendants  reside 
within  the  cities  in  which  such  courts  are  resi)ectively  situa- 
ted. The  supreme  court  may  remove  into  that  court  any 
action  brought  under  this  subdivision  and  i>ending  in  the 
&ui)erior  court,  or  court  of  common  pleas  for  the  city  and 
county  of  New  York,  and  may  change  the  place  of  trial 
therein,  as  if  such  action  had  been  commenced  in  the  supreme 
court;  such  order  for  removal  and  for  change  of  plilce  of  trial 
to  be  made  in  the  supreme  court  upon  motion,  and  on  filing 
a  certified  copy  of  such  order  in  the  ofiice  of  the  clerk  of  the 
superior  court,  or  of  the  court  of  common  pleas,  such  cause 
shall  be  deemed  to  be  removed  into  the  supreme  court,  which 
shall  proceed  therein  as  if  the  same  had  originally  been  com- 
menced there;  and  the  clerk  with  whom  such  order  is  filed, 
must  forthwith  deliver  to  the  clerk  of  the  county  in  which, 
by  such  order,  the  trial  is  ordered  to  be  had,  to  be  filed  in  his 
office,  all  process,  pleadings  and  proceedings  relating  to  such 
cause.  And  any  action  or  proceeding  pendmg  in  any  mayor's 
or  recorder's  court,  in  which  the  judge  is  for  any  cause  inca- 
pable of  acting,  may  by  such  court  be  transferred  to  the 
county  court  of  the  county,  and  thereupon  the  papers  therein 
on  file  in  the  mayor's  or  recorder's  court  shall  be  transmitted 
to  the  county  court,  which  shall  thenceforth  have  jurisdiction 
of  such  action  or  proceeding. 

3.  To  actions  against  corporations,  created  under  the  laws 
of  this  state,  and  transacting  their  general  business,  or  keep- 
ing an  office  for  the  transaction  of  business,  within  those 
dties,  respectively,  or  established  by  law  therein,  or  created 
by  or  under  the  laws  of  any  other  state,  government  or  coun- 
try, for  the  recovery  of  any  debt  or  damages,  whether  liqui- 
date4  or  not,  arising  ui>on  contract  made,  executed,  or 
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delivered  within  the  8tate»  or  upon  any  cause  of  action 
arising  therein. 

As  amended  by  Laws  of  1852,  ch.  392. 

9  N.  Y.,  267 ;  26  B.,  223;  6  B.,  174;  13  How.  P.  R.,  266;  9  How.  P.  B^ 
612;  11  Ab.,  404;  4  Ab.,  44,  66;  1  Ab.,  137. 

S  34.  The  court  of  common  pleas  for  the  city  and  county 
of  New  York  shall  also  have  power  to  review  the  judgments 
of  the  mariue  court  of  the  city  of  New  York,  and  of  the  jus- 
tices' courts  in  that  city. 

6  Ab.,  211;  3  Ab.,  68. 

S  35.  The  superior  court  of  the  city  of  New  York,  and  the 
court  of  common  pleas,  for  the  city  and  county  of  New  York, 
shall,  within  twenty  days,  appoint  general  and  special  terms 
of  those  courts  respectively,  and  prescribe  the  duration  there- 
of; and  they  may,  from  time  to  time,  respectively,  alter  such 
appointments;  and  hereafter  no  fee  shall  be  paid  for  any 
service  of  a  judge  of  either  of  those  courts. 

5  N.  Y.,  633. 

S  36.  A  general  term  shall  be  held  by  at  least  two  of  the 
judges  of  those  courts  respectively,  and  a  special  term  by  a 
single  judge. 

6  N.  Y.,  533» 

Adffmonts,     S  37.  Judgmcuts  upou  appeal  shall  be  given  at  the  general 
J^^      '  term;  all  otihers,  at  the  special  term. 

6N.  T.,  633;  2  Ab.,  116. 

S  38.  The  concurrence  of  two  judges  shall  be  necessary  to 
pronounce  a  judgment  at  the  general  term.  If  two  do  not 
concur,  the  appeal  shall  be  rehc^ard. 

6  N.  T.,  633. 

S  39.  A  crier  shall  be  appointed  by  the  superior  court  of 
the  city  of  New  York,  and  by  the  court  of  common  pleas  for 
the  city  and  county  of  New  York  respectively,  to  hold  his 
office  during  the  pleasure  of  the  court.  He  shall  receive  a 
salary  to  be  fixed  by  the  super\'isors  of  the  city  and  county 
of  New  York,  and  paid  out  of  the  county  treasury. 

S  40.  The  superior  court  of  the  city  of  New  York  shall  from 
the  first  day  of  May,  one  thousand  eight  hundred  and  forty- 
nine,  consist  of  six  justices. 

S  41.  Three  justices  of  such  superior  court,  in  addition  to 
the  justices  now  holding  office,  shall  be  elected  by  the  elec- 
tors of  the  city  and  county  of  New  York,  at  the  annual 
charter  election  to  be  held  in  that  city  on  the  second  Tuesday 
of  April,  one  thousand  eight  hundred  and  forty-nine. 

S  42.  Such  justices  shi^  be  voted  for  together  on  one  bal- 
lot, which  sh^  be  distinct  from  any  other  ballot  at  the  same 
election,  and  deposited  in  a  separate  box,  marked  **  superior 
court.''  The  votes  shall  be  canvassed  and  certified  in  the 
same  manner  as  votes  for  the  recorder  of  the  city  of  New 
York,  and  a  certificate  thereof  shall  be  filed  with  the  secre- 
tary of  state. 
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S  43.  The  Jostioes  so  elected  shall,  immediately  after  the  ^^^ 
votes  are  canvassed,  be  classified  by  lot,  to  be  pnblicly  drawn  ^^^ 
by  the  register  and  clerk  of  the  city  and  coimty  of  New  York, 
in  the  presence  of  the  mayor  or  recorder  of  the  city  of  New 
York,  and  the  certificate  of  such  drawing  and  classification 
shall  be  signed  by  such  register  and  clerk  and  by  the  attend- 
ing mayor  or  recorder,  and  filed  in  the  oflSces  of  the  register 
and  clerk.  The  classes  shall  be  numbered  first,  second  and 
thiid,  according  to  the  term  of  service  of  each ;  the  first  class 
being  that  whidi  has  the  shortest  time  to  serve.  The  term 
of  offices  of  each  of  such  justices  shall  conunence  on  the  fiirst 
day  of  May,  one  thousand  eight  hundred  and  forty-nine,  and 
the  term  of  the  justice  of  the  first  class  shall  e3q>ire  on  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
fifly-one ;  of  the  justice  of  Uie  second  class,  on  the  thirty*first 
day  of  December,  one  thousand  eight  hundred  and  fifty-three; 
and  of  the  justice  of  the  third  clais,  on  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  fifty-five. 

S  4i.  After  the  expiration  of  the  terms  of  oflice  under  such  J^^^^ 
classification,  the  term  of  office  of  all  the  justices  of  the  sape-  »nd  yJU- 
rior  court  of  the  city  of  New  York  shall  be  six  years ;  and  any  SiiSi^**^ 
vacancy  occurring  in  the  offices  created  by  this  title,  shall  be 
filled  in  the  manner  prescribed  for  filling  vacancies  in  the 
offices  of  the  present  justices. 

5  45.  The  justices  elected  pursuant  to  this  title,  subject  to  Powers  of 
(he  provisions  contained  in  section  forty-nine,  shall  have  the  th^r^S£. 
same  powers,  and  perform  the  same  duties,  in  all  respects,  as  ^^ 
the  present  justices  of  sudi  superior  court,  and  shall  receive 
the  same  salaries,  payable  in  like  manner. 

10  B.,  153. 

S  46.  A  general  term  of  the  superior  court  may  be  held  by  l^^ 
any  two  of  the  six  justices  thereof,  and  a  special  term  by  any  San,  Md 
one  of  them ;  and  a  general  and  special  terms,  one  or  more  heil  ^"^ 
of  them,  may  be  held  at  the  same  time. 

5  47.  All  civil  suits  at  issue  at  the  time  of  the  passage  of  ^^ts**'**,^ 
this  act,  that  ftom  and  after  the  first  of  May,  1849,  shall  be  mViS: 
placed  upon  the  calendar  of  the  supreme  court  at  any  general  fr^ST** 
or  speclid  term  thereof,  to  be  held  in  the  dty  of  New  York,  g^^SS! 
and  which  shall  be  in  readiness  for  hearing  on  questions  of  ^^'  ^®*»^ 
law  only,  or  are  equity  cases,  may  by  an  order  of  that  court 
or  of  the  judge  holding  such  special  term  be  transferred  to  the 
said  superior  court  of  the  city  of  New  York,  and  to  be  heard 
at  the  general  terms  thereof. 

As  amended  hj  Laws  of  1851,  ch.  2. 

4  N.  T.,  «00 ;  9  How.  P.  R.,  304;  11  Ab.,  241. 

^  48,  The  said  superior  court  shall  have  jurisdiction  of  every  ^'^^ 
salt  so  transferred  to  it,  and  may  exercise  the  same  powers  in  tn^Arior 
respect  to  every  such  suit,  and  any  proceedings  therein,  as  ^JIm. 
the  supreme  court  might  have  exercised,  if  the  suit  had  re- 
mained in  that  court 
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[The  49th  section  was  repealed  by  Laws  of  1851,  ch.  2.] 
S  50.  Appeals  from  the  judgments  of  the  superior  court  in 

such  suits,  may  be  taken  to  the  court  of  appeal,  in  the  same 

manner  as  from  the  judgments  of  the  superior  court  in  action 

originally  commenced  therein. 
S  51.  The  provisions  of  section  twenty-eight  of  this  act, 

shall  apply  to  the  said  superior  court. 

23  B.,  352;  13  Row.  P.  B.,  314 ;   4  Ab.,  24. 
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TITliK  VL 

OP  THE  OOUETS  OP  JUSTICES  OP  THE  PBAOB. 

Ssa  52.  Repeal  of  certain  existing  proyiaions. 

53.  Jurisdiction  of  these  courts. 

54.  Jurisdiction  in  civil  actions  limited. 

55.  Answer  of  title  to  land. 
66.  Undertaking  therein. 

57.  Suit  before  justice  to  be  discontinued.    Oosts. 

58.  Proceedings  if  undertaking  not  given. 

59.  The  same. 

60.  New  action  in  supreme  court ;  pleadings  therein. 

61.  Costs  of  action  in  supreme  court. 

62.  Proceedings  where  several  causes  of  action,  and  answer  of  tiUe  as  to  one. 

63.  Docketing  justices*  judgments,  and  effect  thereo£ 

64.  Rules  in  justices'  courts: 

1.  The  pleadings. 

2.  Pleadings,  how  put  in. 

3.  Complaint. 

4.  Answer. 

5.  Pleadings,  what  to  contain. 

6.  Demurrer. 

7.  Proceedings  in  demurrer. 

8.  Plaintiff  to  prove  his  case,  if  defendant  do  not  appear. 

9.  Proceedings  in  action  on  account  or  instrument  for  the  payment  of 

money  only. 

10.  Variance,  when  disregarded. 

11.  Amending  pleadmgs. 

12.  Execution,  when  issuable  and  returnable. 

13.  Execution  on  justice's  judgments  docketed. 

14.  Requiring  party  to  exhibit  his  account. 

15.  Certain  provisions  applicable  to  those  courts. 

g  52.  The  provisions  contained  in  sections  two,  three  and 
four,  of  the  article  of  the  Eevised  Statutes,  entitled  "  Of  the 
jurisdiction  of  justices'  courts,"  as  amended  by  sections  one 
and  two,  of  the  act  concerning  justices'  courts,  passed  May  14, 
1840,  and  the  provisions  contained  in  sections  59  to  66,  of  the 
same  article,  both  inclusive,  are  repealed,  and  the  provisions 
of  this  title  substituted  in  place  thereof.  But  this  repeal  shall 
not  affect  any  action  heretofore  commenced  in  a  court  of  a 
justice  of  the  peace. 

§  53.  Justices  of  the  peace  shall  have  civil  jurisdiction  in 
the  following  actions,  and  no  others;  excepting  as  in  the 
second  section  it  is  provided: 

1.  In  actions  arising  on  contracts  for  the  recovery  of  money, 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars ; 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to 
the  person,  or  to  personal  or  real  proper^  if  the  damages 
claimed  do  not  exceed  two  hundred  dollars; 
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3.  An  action  for  a  i)enalty  not  exceeding  two  hundred  ^"*^^* "" 
dollars; 

4.  An  action  commenced  by  attachment  of  property  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not 
exceed*two  hundred  dollars ; 

5.  An  action  upon  bond,  conditioned  for  the  payment  of 
money  not  exceeding  two  hundred  dollars,  though  the  pen- 
alty exceed  that  sum,  the  judgment  to  be  given  for  the  sum 

•  actually  due.  Where  the  payments  are  to  be  made  by 
installments,  an  action  may  be  brought  for  each  installment 
as  it  becomes  due ; 

6.  An  action  upon  a  surety  bond  taken  by  them,  though 
the  penalty  or  amount  claimed  exceed  two  hundred  dollars ; 

7.  An  action  upon  a  judgment  rendered  in  a  court  of  justice 
of  the  peace,  or  by  a  justice,  or  other  inferior  court  in  a  city 
Avhere  such  action  is  not  prohibited  by  section  seventy-one ; 

8.  To  take  and  enter  judgment  on  the  confession  of  a 
defendant,  where  the  amount  confessed  shall  not  exceed  five 
hundred  dollars,  in  the  manner  prescribed  by  article  eight, 
title  four,  chapter  two,  of  part  three  of  the  Revised  Statutes ; 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase  or 
exchange  of  i>ersonal  property,  if  the  damages  claimed  do  not 
exceed  two  hundred  dollars ; 

10.  An  action  to  recover  the  possession  of  personal  property 
claimed,  the  value  of  which  as  stated  in  the  affidavit  of  the 
plaiDtiff,  his  agent  or  attorney,  shall  not  exceed  the  sum  of 
one  hundred  dollars. 

Amended  bj  Laws  of  1851,  ch.  479;  1860,  ch.  131 ;  1861,  ch.  158 ;  1862, 

ch.460. 
23  R,  316;  22  B.,  96;  21  B.,  550;  11   B.,  426;  14  B.,  252;  16  How.  P. 

K,  281;  14  How.  P.  R.,  327;  10  Ab.,  431,  432;  1  HUt,  303. 

5  54.  But  no  justice  of  the  peace  shall  have  cognizance  of  a  JgJ'gJ^^u 
civil  action,  actions 

1.  In  which  the  people  of  this  state  are  a  party,  excepting  ^*™''^ 
for  penalties  not  exceeding  one  hundred  dollars; 

2.  Nor  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  by  sections  55  to  62,  both  inclusive ; 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  im- 
prisonment, libel,  slander,  malicious  prosecution,  criminal 
conversation,  or  seduction ; 

4.  Nor  of  a  matter  of  account,  where  the  sum  fotsA  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  shall  exceed  four  hundred  dollars ; 

5.  Nor  of  an  action  against  an  executor  or  administrator,  a8 
such. 

22  B.,  95 ;  16  How.  P.  R.,  479 ;   15  How.  P.  R.,  281 ;   10  Ab.,  431,  432; 
3  Ab.,  101,  367;   1  Hilt,  303. 

5  55.  In  every  action  brought  in  a  court  of  justice  of  the  ^SJ^®' 
peace  where  the  title  to  real  property  shall  come  in  question,  i^tk 
tile  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer,  any  matter  shovring  that  such 
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title  win  come  in  question.  Snch  answer  shall  be  in  writing, 
signed  by  the  defendant  or  his  attorney,  and  delivered  to  t£) 
justice.  The  justice  shall  thereupon  countersign  the  same 
and  deliver  it  to  the  plaintiff. 

30  B.,  603;   27  B.,  215;   26  B.,  470;   19  How.  P.  R.,  321. 

S  56.  At  the  time  of  answering,  the  defendant  shall  deliver 
to  the  justice  a  written  undertaUng,  executed  by  at  least  one 
sufficient  surety,  and  approved  by  the  justice,  to  the  effect, 
that  if  the  plaintiff  shall  within  twenty  days  thereafter  deposit 
with  the  justice  a  summons  and  complaint  in  an  action  in  the 
supreme  court  for  the  same  cause,  the  defendant  will,  within 
twenty  days  after  such  deposit,  give  an  admission  in  writing 
of  the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  shall  further  provide,  that  he  will  at 
all  times  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein.  In  case  of  failure  to 
comply  with  the  undertaking,  the  surety  shall  be  liable,  not 
exceeding  one  hundred  dollars. 

Amended  by  Laws  of  1851,  ch.  479;   1858,  ch.  306. 
36  B.  49;   26  B^  470;   22  R,  323;   4  How.  P.  R.,  340;    12  Ab.,  64;    10 
Ab.,  339. 

Bait  before  S  ^7.  Upou  the  deUvciy  of  the  undertaking  to  the  justice, 
ISwn.'^^  the  action  before  him  shall  be  disex>ntinued,  imd  each  party 
^^  shall  pay  his  own  costs.  The  costs  so  paid  by  either  party 
''~*'  shall  be  allowed  to  him,  if  he  recover  costs  in  the  action  to  be 
brought  for  the  same  cause  in  the  supreme  court.  If  no  such 
action  be  brought  within  thirty  days  after  the  delivery  of  the 
undertaking,  the  defendant's  cost  before  the  justice  may  be 
recovered  of  the  plaintiff. 

Amended  bj  Laws  of  1851,  ch.  479;   1858,  ch.  306. 

S  58.  If  the  undertaking  be  not  delivered  to  the  justice,  he 
shall  have  jurisdiction  of  tiie  cause,  and  shall  proceed  therein ; 
and  the  defendant  shaU  be  precluded,  in  his  defense,  from 
drawing  the  title  in  questiou. 

26  B.,  470. 

S  59.  If,  however,  it  appear  on  the  trial,  fixym  the  plaintiff's 
own  showing,  that  the  title  ,to  real  property  is  in  question 
and  such  title  shall  be  disputed  by  the  defendant,  the  justice 
shall  dismiss  the  action,  and  .render  judgment  against  the 
plaintiff  for  the  costs. 

26  B.,  470. 

Hew  action  6  ^'  Whcu  a  suit  befoTC  a  justice  shall  be  discontinued  by 
|j^^pr«»«  the  delivery  of  an  answer  and  undertaking,  as  provided  in 
**  *  ^sections  fifty-five,  fifty-six  and  fifty  seven,  the  plaintiff  may 
prosecute  an  action  for  the  same  cause,  in  the  supreme  court, 
nodiosi  ^nd  shall  complain  for  the  same  cause  of  action  only  on 
therein,      ^^ig^  he  EeUod  before  the  justice ;  and  the  answer  of  the 
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defendant  shall  set  up  the  same  defense  only  which  he  made 
before  the  justice. 

Ameaded  by  Laws  of  1851,  ch.  479 ;   1858,  ch.  306. 
30  B.,  346;  22  B.,  325;   19  B^  186;   12  How.  P.  R.,  374;  7  How.  P.  R., 
406;  6  How.  P.  R.,  185. 

S  61.  If  the  judgment  m  the  supreme  court  be  for  the  plain-  2tJj»^®j^ 
tiff,  he  shall  recover  costs ;  if  it  be  for  the  defendant,  he  shall  rapreme 
recover  costs,  except  that  upon  a  verdict  he  shall  pay  costs  to  ^^^ 
the  plaintiff,  unless  the  judge  certify  that  the  title  to  real  pro- 
perty came  in  question  on  the  trial. 

As  amended  by  Laws  of  1861,  ch.  479;    1868,  ch.  306;    19  How.  P. 
a,  321. 

S  62.  K,  in  an  action  before  a  justice,  the  plaintiff  have  sev-  Proc«ed. 
end  causes  of  action,  to  one  of  which  the  defense  of  title  to  ie^rl/''^ 
real  property  shall  be  interposed,  and  aa  to  such  cause,  the  ^j^^iiLd 
defendant  shall  answer  and  delivei\  an  undertaking,  as  pro-  ^tf^^^ 
vided  in  sections  fifty-five  and  fifty-six,  the  justice  shall  on^, 
discontinue  the  proceedings  as  to  that  cause,  and  the  plaintiff 
may  commence  another  action  therefor  in  the  supreme  court. 
As  to  the  causes  of  action,  the  justice  may  continue  his  pro- 
ceedings.   All  actions  pending  in  any  county  court,  on  the 
seventh  day  of  May,  eighteen  hundred  and  fifty-eight,  in  all 
cases  in  wMch  a  plea  of  title  was  interposed  in  actions  origi- 
nally commenced  in  a  justice's  court,  are  transferred  to  and 
vested  in  the  supreme  court,  with  full  power  and  jurisdiction 
to  proceed  therein  as  commenced  in  said  supreme  court,  by 
reason  of  a  plea  of  title  having  been  interposed  in  a  justice's 
court  in  like  cases. 

Amended  by  Lews  of  1851,  ch.  479;  1868,  ch.  306 ;  1860,  ch.  459. 

S  63.  A  justice  of  the  peace,  on  the  demand  of  a  party  in  ^^^?^ 
whose  favor  he  shall  have  rendered  a  judgment,  shall  give  a  U^^niB, 
transcript  thereof,  which  may  be  filed  and  docketed  in  the  thert>r^ 
office  of  the  clerk  of  the  county  where  the  judgment  was  ren- 
dffled.    The  time  of  the  receipt  of  the  transcript  by  the  clerk 
dudi  be  noted  thereon  and  entered  in  the  docket ;  and,  from 
tliat  time,  the  judgment  shall  be  a  judgment  of  the  county 
court    A  certified  transcript  of  sud^  judgment  may  be  filed 
and  dooketed  in  the  clerk's  office  of  any  other  county,  and 
witii  the  like  eflbct,  in  eve^  respect,  as  in  the  county  where 
the  judgment  was  rendered ;  except  that  it  shall  be  a  lien, 
only  firom  the  time  of  filing  and  docketing  the  transcript. 
Bat  no  such  judgment  for  a  less  sum  than  twenty-five  dollars, 
exdnsive  of  costs,  hereafter  docketed,  shall  be  a  lien  upon,  or 
enforced  against  real  property. 

32  B.,49;  25  B.,  105;  11  K,  484;  9  B.,  382;  12  Ab.,  64;  10  Ab.,  339. 

S  64.  The  following  rules  shall  be  observed  in  the  courts  of  foi^  ia      ' 
jaiUees  of  the  peace:  eS^rtl* 

L  The  pleadings  in  these  courts  are :  2^«  p'«^ 

1.  The  complaint  by  the  plaintiff; 

2.  The  answer  by  the  defendant 

1  The  pleadings  may  be  oral,  or  in  writing ;  if  oral,  the 
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Amending 
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Execntion 
on  justices* 
judixment 
docketed. 


Reqnir  ing 
party  to 
exhibit  hie 
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substance  of  them  shall  be  entered  by  the  justice  in  his  docket ; 
if  iu  writing,  they  shall  be  filed  by  him,  and  a  reference  to 
them  shall  be  made  iu  the  docket. 

3.  The  complaint  shall  state,  in  a  plain  and  direct  manner, 
the  facts  constituting  the  cause  of  action. 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof,  and  also  notice  in  a  plain  and  direct  manner, 
of  any  facts  constituting  a  defense. 

5.  Pleadings  are  not  required  to  be  in  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

6.  Either  party  may  demur  to  a  pleading  of  his  adversary, 
or  any  part  thereof,  when  it  is  not  sufficiently  explicit  to  ena- 
ble him  to  understand  it,  or  it  contains  no  cause  of  action  or 
defense,  although  it  be  taken  as  true. 

7.  If  the  court  deem  the  objection  well  founded,  it  shall 
order  the  pleading  to  be  amended,  and,  if  the  party  refuse  to 
amend,  the  defective  pleading  shall  be  disreganled. 

8.  In  case  a  defendant  does  not  appear  and  answer,  the 
plaintiff  cannot  recover,  without  proving  his  case. 

9.  In  an  action  or  defense,  founded  upon  an  account  or  an 
instrument  for  the  payment  of  money  only,  it  shall  be  suffi- 
cient for  a  party  to  deliver  the  account  or  instrument  to  the 
court,  and  to  state,  that  there  is  due  to  him  thereon  from 
the  adverse  party  a  specified  sum,  which  he  claims  to  recover 
or  set  off. 

10.  A  variance  between  the  proof  on  the  trial,  and  the 
allegations  in  a  pleading,  shall  be  disregarded  as  immaterial, 
unless  the  court  shall  be  satisfied,  that  the  adverse  party  has 
been  misled  to  his  prejudice  thereby. 

11.  The  pleadings  may  be  amended  at  any  time  before  the 
trial,  or  during  the  trial,  or  upon  appeal,  when  by  such 
amendment  substantial  justice  will  be  promoted.  If  the 
amendment  be  made  after  the  joining  of  the  issue,  and  it  be 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that 
an  adjournment  is  necessary  to  the  adverse  party  in  conse- 
quence of  such  amendment,  an  adjournment  shall  be  granted. 
The  court  may  also,  in  its  discretion,  require  as  a  conditiou 
of  an  amendment,  the  payment  of  costs  to  the  adverse  party. 

12.  Execution  may  be  issued  on  a  judgment  heretofore  or 
hereafter  rendered  in  a  justice's  court,  at  any  time  within  five 
years  after  the  rendition  thereof,  and  shall  be  returnable  sixty- 
days  frOm  the  date  of  the  same. 

13.  If  the  judgment  be  docketed  with  the  county  clerk,  the 
execution  shall  be  issued  by  him  to  the  sheriff  of  the  county, 
and  have  the  same  effect,  and  be  executed  in  the  same  man- 
ner as  other  executions  and  judgments  of  the  county  court, 
except  as  provided  in  section  63. 

14.  The  court  may,  at  the  joining  of  issue,  require  either 
party,  at  the  request  of  the  other,  at  that  or  some  other  spe^ 
cifled  time,  to  exhibit  his  account  or  demand,  or  state  the 
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natote  <liereof  as  far  forth  as  may  be  in  his  power,  and  in 
case  of  his  defSeralt  pieclode  him  fiom  giving  evidence  of  such 

.  parts  thereof  as  shall  not  have  been  so  exhibited  or  stated. 

^  15.  The  provisions  of  this  act,  respecting  forms  of  action,  ^^'J^^^ 
parties  to  actions,  the  rales  of  evidence,  the  times  of  com-  appii^ue 
m^icing  actions,  and  the  service  of  process  upon  corporations,  ^1^^!^ 
shall  apply  to  these  courts.  The  defendant  may,  on  the 
return  of  process,  and  before  answering,  make  an  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  an 
amount,  to  be  stated  in  such  offer,  with  costs.  The  plaintiff 
shall  thereupon,  and  before  any  other  proceedings  shall  be 
had  in  the  action,  determihe  whether  he  will  accept  or  reject 
such  offer.  If  he  accept  the  offer,  and  give  notice  thereof  in 
writing,  the  justice  shall  file  the  offer  and  the  acceptance 
thereof,  and  render  judgment  accordingly.  If  notice  of 
acceptance  be  not  given,  and  if  the  plaintiff  fail  to  obtain 
judgment  for  a  greater  amount,  exclusive  of  costs,  than  has 
been  specified  in  the  offer,  he  shall  not  recover  costs,  but  shall 
pay  to  the  defendant  his  costs  accruing  subsequent  to  the 
offer. 

Amended  bj  Laws  of  1851,  ch.  479 ;  1863,  ch.  392;  1860,  ch.  459. 

30  B.,  345;  29  B^  513;  28  B.,  512;  36  B.,  106;  23  B.,  317;  22  B.,  96, 
152,  247;  19  B.,  666;  16  B.,  587;  16  B.,  606;  12  B.,  469;  11  B., 
484,  659;  9  B.,  382;  11  How.  P.  R.,  147;  10  How.  P.  R.,  60;  13 
Ab.,  63,  61;  3  Ab.,  101,  108;  1  Ab.,  416;  4  E.  D.  a,  149;  2  K.  D. 
a,  247,  374. 

TITIiE  TU. 

OP  JVSXIOES'  Aim  OTHEB  IKFEBIOB  OOUBTS  IS  OITIBS. 

CuFixB   L  The  marine  court  of  the  city  of  New  York. 
IL  The  justices'  courts  in  the  city  of  New  York. 
ICL  The  justices'  courts  of  cities 
lY.  Oeneral  provisions. 

CHAPTER  I. 

THE  MABINX   COUHT  OP  THE   CITT   OP  NPW  YOBK. 
Sn.  65.  Its  jurisdiction. 

5  65.  The  marine  court  of  the  dty  of  ISew  York  shall  have  itsjnri*- 
jurisdiction  in  the  following  cases,  and  no  other:  ^^^'^'*' 

1.  In  actions  similar  to  those  in  which  courts  of  justices  of 
the  peace  have  jurisdiction,  as  provided  by  sections  53  and  54 ; 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corpo- 
ration of  the  city  of  New  York,  where  the  penalty  or  forfeiture 
shall  exceed  twenty-five  dollars,  and  not  exceed  one  hundred 
dollars ; 

3.  In  an  action  between  a  person  belonging  to  a  vessel  in 
tbe  merchant  service,  and  the  owner,  master  or  commander 
thereof,  demanding  compensation  for  the  performance,  or 
damages  for  the  violation  of  a  contract  for  services  on  board 
mdi  vessel,  during  a  voyage  performed,  in  whole  or  in  part, 
<xr  intended  to  be  performed,  by  such  vessel,  though  the  sum 
demanded  exceed  one  hundred  dollars ; 
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PART  in.  4.  In  an  action  by  or  against  any  person  belonging  to  or  on 
board  of  a  vessel  in  the  merchant  service,  for  an  assault  and 
battery  or  &lse  imprisonment,  committed  on  board  such  ves- 
sel, upon  the  high  seas,  or  in  a  place  without  the  United 
States,  of  which  the  ordinary  courts  of  law  of  this  state  have 
jurisdiction,  though  the  damages  demanded  exceed  one  hun- 
dred dollars.  But  nothing  in  tMs  or  the  last  preceding  subdi- 
vision of  this  section,  shaU  give  the  court  power  to  proceed 
in  any  of  the  cases  therein  referred  to,  as  a  court  of  a<hniralty 
or  maritime  jurisdiction. 

10  Ab.,  431. 

CraAPTER  O. 

THB  JtrSTICBS'  COUBTS,  IN  THB  CIIT  OF  HEW  YOBK. 

Sbo.  66.  Their  jurisdiction. 

TMrjnrift.      g  66.  The  assistaut  justices'  courts  in  ihe  city  of  New  York, 
*"•      shall  hereafter  be  styled  the  justices'  courts  in  the  city  of  New 
York,  and  shall  have  jurisdiction  in  the  following  cases : 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corpora- 
tion of  the  city  of  New  York,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 

12N.  Y.,  638;  20  B.,  298. 

CHAPTER  III* 

THB  JUSnCBS'  COITBTS   OF  CmBS. 
Sec.  67.  Their  Jurisdiction. 

Their  juris-     g  67.  The  justlccs*  courts  of  cities,  shall  have  jurisdiction 
diction.      .jj^  ^jj^  following  cases,  and  no  other : 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  63  and  54. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corpora- 
tions of  their  respective  cities,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 


CHAPTER  IT. 

OBNBBiX  PBOVIBIONS. 
Saa  68.  Seotioiui  66  to  64  applied  to  the  oourts  embnioed  in  this  title. 

saeuont  65      §  68.  The  provislous  of  sections  fifty-five  to  sixty-four,  both 

^ui'^^h^  inclusive,  relating  to  forms  of  action,  to  pleadings,  to  the 

JJ^^^"   times  of  commendng  actions,  to  the  rules  of  evidence,  to  filing 

thigtiue,     and  docketing  transcripts  of  judgments,  to  their  effect,  and 

the  mode  of  enforcing  lliem,  and  to  proceedings  where  title  to 

real  property  shall  come  in  question,  shall  apply  to  the  courts 

embraced  in  this  title ;  except  that,  after  the  discontinuance 

of  tbe  actions  in  the  inferior  court  upon  an  answer  of  title, 

the  new  action  may  be  brought  either  in  the  supreme  court, 

or  in  any  other  court  having  juriadiotlon  thereof  and  except 
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also  that  in  the  dty  and  county  of  New  York,  a  judgment  for  ^"^* " 
twenty-five  dollars  or  over,  exclusive  of  costs,  the  transcript 
whereof  is  docketed  in  the  office  of  the  clerk  of  that  county, 
shall  have  the  same  effect  as  a  lien,  and  be  enforced  in  the 
same  manner  as,  and  be  deemed  a  judgment  of  the  court  of 
common  pleas  for  the  city  and  county  of  New  York. 

As  amended  hj  Laws  of  1851,  ch.  479. 

19  How.  P.  &,  321;  12  Ab.,  243;  11  Ab.,  295;  10  Ab^  62,  320;  8  Ab., 
101;  1  Ab.,  416;  2  £.  D.  S.,  247. 


PART  II. 

OP  CIVIL  ACTIONS. 

TnuB    I.  Of  their  Form. 

n.  Of  the  Time  of  Commendng  them. 

m.  Of  the  Parties. 

IV.  Of  the  Place  of  trial. 
Y.  Of  the  Manner  of  Commencing  them. 

VL  Of  the  Pleadings. 
Vn.  Of  the  Proviflional  Remedies. 
Vni.  Ofthe  Trial  and  Judgment. 

IX.  Of  the  Execution  of  the  Judgment. 
X.  Of  the  Costs. 

XL  Of  Appeals. 

Xn.  Of  the  Miscellaneous  Prooeedmgi. 
XHI.  Actions  in  Particular  Cases. 
XIV.  Proyisions  Relating  to  Existing  Suits. 
XV.  General  Provisions. 

TITliK  L 

OP  THE  POBM  OF  OIVJL  ACTIOKS. 

Sec.  69.  Distinction  between  actions  at  law  and  suits  in  equity,  and  forms  of  such  actions 
and  suits  abolished. 

70.  Parties  to  an  action,  how  designated. 

71.  Actions  on  judgment,  when  and  how  to  bo  brought 

72.  Feigned  issues,  abolished  and  order  for  trial  substituted. 

5  69.  The  distinction  between  actions  at  law  and  suits  in  Distinction 
equity,  and  the  forms  of  all  such  actions  and  suits,  heretofore  ^tto^at 
existing,  are  abolished ;  and  there  shall  be  in  this  state,  here-  2£fuin 
after,  but  one  form  of  action,  for  the  enforcement  or  protection  ^^\J{^^ 
of  private  rights  and  the  redress  of  private  wrongs,  which  Jjf^g^^, 
shall  be  denominated  a  civil  action.  eoitoaSoi- 

20  N.  Y.,  64;  19  N.  Y.,  492;  UN.  Y.,  90;  12 N.  Y.,  166;  31  R,  76;  ^"""^ 
29  B.,  344;  23  B.,  236;  21  B.,  438;  16  B.,  402 ;  11  B.,  669;  10  B., 
461 ;  9  B.,  301,  667 ;  8  R,  666 ;  19  How.  P.  B.,  416,  428 ;  6  How.  P. 
R.,  194;  11  Ab.,  227,  244;  8  Ab.,  273;  6  Ab.,  346;  1  Ab.,  100. 

S  70.  In  such  action,  the  party  complaining  shall  be  known  Partiwto 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant.  ^^dlaig. 

5  71.  No  action  shall  be  brought  upon  a  judgment  rendered  ^^• 
in  any  coort  of  this  state,  except  a  court  of  a  justice  of  the  jnd^nto 
pttoe,  between  the  same  parties,  without  leave  of  the  court  ^^"^^^ 
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PART  IIL  • 

how  to  be  for  good  cause  shown,  on  notice  to  the  adverse  party ;  and  no 
bron^ht.  action  on  a  judgment  rendered  by  a  justice  of  the  peace,  shall 
be  brought  in  the  same  county  within  five  years  after  its  ren- 
dition, except  in  case  of  his  death,  resignation,  incapacity  to 
act,  or  removal  from  the  county,  or  that  the  process  was  not 
personally  served  on  the  defendant,  or  on  all  the  defendants, 
or  in  case  of  the  death  of  some  of  the  parties,  or  where  the 
dod^et  or  record  of  such  judgment  is  or  shall  have  been  lost 
or  destroyed. 

32  B.,  49;  29  B.,  296;  18  How.  P.  R.,  267;  12  How.  P.  R.,  468,  537 ; 
10  Ab.,  338 ;  5  Ab.,  226 ;  4  Ab.,  441;  3  Ab.,  157 ;  1  Ab.,  83. 

Feigned  is-      g  72.  Feigucd  issues  are  abolished ;  and  instead  thereof,  in 

i"hi?d*and    the  cases  where  tihie  i)ower  now  exists  to  order  a  feigned  issue, 

triif Bubsti.  or  when  a  question  of  fetct,  not  put  in  issue  by  the  pleadings, 

^"**^        is  to  be  tried  by  a  jury,  an  order  for  the  trial  may  be  made, 

stating,  distinctly  and  plainly,  the  question  of  &ct  to  be  tried, 

and  such  order  shall  be  the  only  authority  necessary  for  a 

trial. 

10  Ab.,  107;  7  Ab.,  321;  3  Ab.,  149,  478. 

TITliK  U. 

OF  THE  TTME  OF  OOMHBNOINa  OIVJLL  AOTIOKS. 

Chapteb   I.  Actions  in  generaL 

n.  Actions  for  the  recovery  of  real  property, 
IIL  Actions,  other  than  for  the  recoyery  of  real  property. 
IV.  (General  provisions. 

CHAPTER  I« 

THE  UMB  of  COHMBNCmO  ACTIONB  IN  QJSSJERAIs, 

Sbo.  73.  Repeal  of  existing  limitations. 

74.  Time  for  commencing  civil  actions. 

Keoeai  of  S  '^^^  ^^  provisious  Contained  in  the  chapter  of  the  Eevised 
li^tSfons.  Statutes  entitled  "  of  actions  and  the  times  of  commencing 
them,"  are  repealed,  and  the  provisions  of  this  title  are  substi- 
tuted in  their  stead*  This  title  shall  not  extend  to  actions 
already  commenced,  or  to  cases  where  the  right  of  action  has 
already  accrued ;  but  the  statutes  now  in  force  shall  be  appli- 
cable to  such  cases,  according  to  the  subject  of  the  action,  and 
without  regard  to  the  form. 

18  N.  Y.,  565;  12  N.  Y.,  638;  9  N.  Y.,  361;  32  B.,  49,  140,  431;  30  B., 
178;  29  B.,  278,  440;  26  B.,  215,  361 ;  16  B.,  184;  12  B.,  387,  696  ; 

8  B.,  261;  22  Hov.  P.  B.,  180;  10  How.  P.  R.,  883;  10  Ab.,  340; 

9  Ab.,  277 ;  8  Ab.,  350;  6  Ab.,  226 ;  2  Ab.,  276. 

Time  for  §  74.  GivU  actious  can  only  be  comm^iced  within  the 
di^  d^TU  periods  prescribed  in  this  title,  after  the  cause  of  action  shall 
actfou.  i^Q^YQ  accrued,  except  where,  in  special  caaes,  a  different  limi- 
tation is  prescribed  by  statute,  and  in  the  cases  mentioned  in 
section  seventy-three.  But  the  objection  that  the  action  was 
not  commenced  within  the  time  limited,  can  only  be  taken 
by  answer. 

As  amended  by  Laws  of  1851,  ch.  479. 

31  B.,  239;  29  B.,  439;  21  B.,  462;  8  B.,  261 ;  23  How.  P.  R.,  144;  16 
How.  P.  R.,  646;  10  How.  P.  B.,  383;  11  Ab.,  246;  6  Ab.,  40. 


Digitized  by  LjOOQIC 


CODE  OF  PROCEDURE.  23 


CSHAPTKR  II.  ^"^-  **• 

THB  TIMS   OF  COMMBKGISrO  ACTIONS  FOB  THB  BBCOVEBT  OF  BBAL 

PBOPKETT. 

Ssa  75.  When  the  people  will  not  6ue. 

76.  When  action  cannot  be  brought  by  grantee  ftom  the  state. 

77.  When  actionB  by  the  people  or  their  grantees  to  be  brought  within  twenty 

years. 

78.  Seisin  within  twenty  years,  when  necessary  in  action  for  real  property. 

79.  Seisin  within  twenty  years,  when  necessary  in  action  or  defense  founded  on 

title  to  or  rents  of  real  property. 

80.  Action  mast  be  commenced  wiUiin  one  year  after  entry,  or  within  twenty 

years  after  right  of  entry. 
SL  Possession  when  resumed.     Occupation  deemed   under  legal  title,  unless 
adverse. 

82.  Occupation  under  written  instrument  or  judgment,  when  deemed  adverse. 

83.  What  constitutes  adverse  possession,  underwritten  instrument  or  judgment 

84.  Premises  actually  occupied,  under  claim  of  title,  deemed  to  be  held  adversely. 

85.  What  constitutes  adverse  possession  under  daim  of  title  not  writterL 

86.  Belation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

87.  Bight  of  possession  not  affected  by  descent  cast 

88.  Certain  disabilities  excluded  from  time  to  commence  action. 

g  75.  The  people  of  this  state  will  not  sue  any  i)erson  for  ^«Jj*5jj 
or  in  respect  to  any  real  property,  dc  the  issues  or  profits  nSt^ue7 
thereof,  by  reason  of  the  right  or  title  of  the  people  to  the 
same  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding,  for  the  same  shall  be 
commenced;  or,  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  years. 

22  N.  T.,  67 ;  4  N.  Y.,  51;  30  B.,  646;  10  B.,  153. 

S  76.  'So  action  shall  be  brought  for,  or  in  respect  to,  real  when  ao. 
property,  by  any  person  claiming  by  virtue  of  letters  patent,  SJ^br^iS^^^^ 
or  grants  from  the  people  of  this  state,  unless  the  same  might  K>^ho 
liave  been  commenced  by  the  people  as  herein  specified,  in  "****• 
<^ifie  such  patent  or  grant  had  not  been  issued  or  made. 

5  77.  When  letters  patent,  or  grants  of  real  property  shall  ^^^^%^^ 
have  been  issued  or  made  by  the  people  of  this  state,  and  the  p^**  or 
same  shall  be  declared  void  by  the  determination  of  a  com-  tela'tfbe" 
petent  court,  rendered  upon  an  allegation  of  a  fraudulent  wuSfn' 
suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  igno-  Jj^i!^ 
ranee  of  a  material  £a«t,  or  wron^l  detaining,  or  defective 
tlUe,  in  such  case,  an  action  for  the  recovery  of  the  premises 
so  conveyed,  may  be  brought  either  by  the  people  of  this 
state,  or  by  any  subsequent  patentee  or  grantee  of  the  same 
premises,  his  heirs  or  assigns,  within  twenty  years  after  such 
determination  was  made;  but  not  after  that  period. 

10  B.,  153. 

S  78.  No  action  for  the  recovery  of  real  property,  or  for  ^^^^ 
the  recovery  of  the  possession  thereof,  shall  be  maintained,  twenty 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  I^bJ^^ 
or  grantor,  was  seised  or  possessed  of  the  premises  in  ques-  fSr*?ii?° 

property. 
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tion,  within  twenty  years  before  the  commencement  of  sach 
action. 

32  6.,  266. 

g  79.  No  cause  of  action  or  defense  to  an  action  founded 
upon  the  title  to  real  property,  or  to  rents  or  services  out  of 
the  same,  shall  be  effectual,  unless  it  appear  that  the  i)er8ou 
prosecuting  the  action,  or  making  the  defense,  or  under 
whose  title  the  action  is  prosecuted  or  the  defense  is  made, 
or  the  ancestor,  predecessor  or  grantor  of  such  x>6rsan,  was 
seised  or  possessed  of  the  premises  in  question,  within  twenty 
years  before  the  committing  of  the  act  in  respect  to  which 
such  action  is  prosecuted  or  defense  made. 

32  B.,  88. 

S  80*  No  entry  upon  real  estate  shall  be  deemed  sufiScient, 
or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  the  making  of  such  entry,  and  within 
twenty  years  from  the  time  when  the  right  to  make  such 
entry,  descended  or  accrued. 

S  81.  In  every  action  for  the  recovery  of  real  property,  or 
the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  premises,  shall  be  presumed  to  have  been  possessed  there- 
of within  the  time  required  by  law ;  and  the  occupation  of 
such  premises  by  any  other  person,  shall  be  deemed  to  have 
been  under  and  in  subordination  to  the  legal  title,  unless  it 
appear  that  such  premises  have  been  held  and  possessed 
adversely  to  such  legal  title,  for  twenty  years  before  the  com- 
mencement of  such  action. 

g  82.  Whenever  it  shall  appear  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  possession  of  pre- 
mises under  the  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being  a 
conveyance  of  the  premises  in  question,  or  upon  the  decree  or 
judgment  of  a  competent  court ;  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included 
in  such  instrument,  decree  or  judgment,  or  of  some  part  of 
such  premises,  under  such  claim,  for  twenty  years,  the 
premises  so  included  shall  be  deemed  to  have  been  held 
adversely,  except  that  where  the  premises  so  included  con- 
sist of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall 
not  be  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

8  B.,  263. 

g  83.  For  the  purpose  of  constituting  an  advase  possession, 
by  any  person  claiming  a  title  founded  upon  a  written  instru- 
ment, or  a  judgment  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved ; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  ftiel  or  of  fencing  timber,  for  the  purposes  of  hus- 
bandry, or  the  ordinary  use  of  the  occupant ; 
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4«  Wbeie  a  known  fsurm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared,  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  acyoining  country,  shall  be  deemed  to  have 
been  occupied  tor  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

8R,263. 

S  84.  Where  it  shall  appear  that  there  has  been  an  actual  f^^jjn^ 
continued  occupation  of  premises,  under  a  claim  of  title,  ^pA 
exclusive  of  any  other  right,  but  not  founded  upon  a  written  "Stm^ 
instrument,  or  a  judgment  or  decree,  the  premises  so  actually  bThSid^ 
occupied  and  no  o&er,  shall  be  deemed  to  have  been  held  ^^^^f- 
adversely. 

5  85.  For  the  purpose  of  constituting  an  adverse  possession,  JJJJJ^Ji. 
by  a  person  claiming  tifle  not  founded  upon  a  written  instru-  yenjpofr 
ment,  or  a  judgment  or  decree,  land  shall  be  deemed  to  have  dM^^im^ 
been  possessed  and  occupied  in  tiie  following  cases,  only :       written^ 

1.  Where  it  has  been  protected  by  a  substantial  inclosure; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

2  86.  Whenever  the  relation  of  landlord  and  tenant  shall  SS^i"??  *' 
have  existed  between  any  persons,  the  possession  of  the  ten-  2^iJJJ°* 
ant  shall  be  deemed  the  possession  of  tne  landlord,  until  the  Sye^  °^ 
expiration  of  twenty  years  from  the  termination  of  the  ten-  ~" 
ancy ;  or  where  there  has  been  no  written  lease,  until  the 
expiration  of  twenty  years  from  the  time  of  the  last  payment 
of  rent ;  notwithstanding  that  such  tenant  may  have'  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his 
landlord.  But  such  presumptions  shall  not  be  made  after  the 
periods  herein  limited. 

5  87.  The  right  of  a  person  to  the  possession  of  any  real  J^*,Jfp„ 
property,  shall  not  be  impaired  or  affected  by  a  descent  being  not^airectod 
cast  in  consequence  of  the  death  of  a  person  in  possession  Jml^^^ 
of  such  property. 

S  88.  If  a  person  entitled  to  commence  any  action  for  the  gJfSiii***" 
recovery  of  real  property,  or  to  make  an  entry  or  defense  SxcindSi 
founded  on  the  title  to  real  property,  or  to  rents  or  services  S^S^* 
out  of  the  same,  be  at  the  time  such  title  shall  first  descend  "Sf***^ 
or  accrue  either : 

1.  Within  the  age  of  twenty-one  years,  or 

2.  Insane,  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life,  or 

4.  A  married  woman ; 

The  time,  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defense;  but  such  action  may  be  commenced,  or 
entry  or  defense  made,  after  the  period  of  twenty  years,  and 
within  ten  years  after  the  disability  shall  cease,  or  after  the 
death  of  the  person  entitled  who  shall  die  under  such  disa- 
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bility ;  but  such  action  shall  not  be  commenced,  or  entry  or 
defense  made  after  that  period. 

2  Ab.,  312. 

CHAPTER  III. 

THB  TIME  OF  COMMENCING  ACmONS  OTHEB  THAN  FOB  THE  BBCOYEBY  OF 

BEAIi  PBOPEBTY. 

Sbo.  89.  PeriodB  of  limitation  prescribed. 

90.  Within  twenty  years. 

91.  Within  six  years. 

92.  Within  three  years. 

93.  Within  two  years. 

94.  Within  one  year. 

95.  When  cause  of  action  accrued,  in  an  action  upon  a  current  account 

96.  Actions  for  penalties,  Ac.,  by  any  person  who  will  sue,  when  to  be  brought 

97.  Actions  for  relief^  not  before  provided  for. 

98.  Actions  by  the  people,  subject  to  the  same  limitations. 

§  89.  The  periods  prescribed  in  section  seventy-four  for 
the  commencement  of  actions  other  than  for  the  recovery  of 
real  property,  shall  be  as  follows : 

g  90.  Within  twenty  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  state  or  territory  within  the  United 
States. 

2.  An  action  upon  a  sealed  instrument. 

12  N.  Y.,  639;  29  B.,  283;  16  B.,  174. 

S  91.  Within  six  years : 

1.  An  action  upon  a  contract,  obligation  or  liability,  ex- 
press or  implied ;  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining  or  ii\juring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal 
property. 

5.  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated. 

6.  An  action  for  relief,  on  the  ground  of  fraud ;  in  cases 
which  heretofore  were  solely  cognizable  by  the  court  of  chan- 
cery ;  the  cause  of  action  in  such  case  not  to  be  deemed  to 
have  accrued,  until  the  discovery  by  the  aggrieved  party  of 
the  fJBJSts  constituting  the  fraud. 

26  B.,  159;  11  B.,  639 ;  7  B.,  207 ;  13  Ab.,  234;  21  How.  P.  E.,  367. 

g  92.  Within  three  years: 

1.  An  action  against  a  sheriff,  coroner  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capa- 
city, and  in  virtue  of  his  office,  or  by  the  omission  of  an 
official  duty ;  including  the  non-payment  of  money  collected 
upon  an  execution.  But  this  section  shall  not  apply  to  au 
action  for  an  escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to  such 
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party  and  the  people  of  this  state,  except  where  the  statute  ^^^'  "* 
imposing  it  prescribes  a  different  limitation. 

13  Ab.,  225. 

g  93.  Within  two  years:  within  two 

1.  An  action  for  libel,  slander,  assault,  battery,  or  talse  im-  ^^^' 

prisonment; 
e.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 

the  people  of  this  state. 
S  94.  Within  one  year:  witwnone 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape  ^^' 

of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

10  Ab.,  143;  3  Ab.,  87. 

g  95.  In  an  action  brought  to  recover  a  balance  due  upon  a  JJ^  of 
mutual,  open  and  current  account,  where  there  have  been  uti^nV 
reciprocal  demands  between  the  parties,  the  cause  of  action  a^^n  uM>n 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last  t^^u 
item  proved  in  the  account  on  either  side. 

14  N.  Y.,  227 ;  7  W.,  322. 

g  96.  An  action  upon  a  statute  for  a  i)enalty  or  forfeiture,  ^«*J3°«  «o' 
given  in  whole  or  in  part  to  any  person  who  will  prosecute  SSj?,  by  mj 
for  the  same,  must  be  commenced  within  one  year  after  the  Vmil^^^ 
commission  of  the  offense;  and  if  the  action  be  not  com- 
menced within  the  year  by  a  private  party,  it  may  be  com- 
menced within  two  years  thereafter,  in  behalf  of  the  people 
of  this  state,  by  the  attorney-general  or  the  district  attor- 
ney of  the  county  where  the  offense  was  committed. 

§  97.  An  action  for  relief,  not  hereinbefore  provided  for.  Actions  for 
must  be  commenced  within  ten  years  after  the  cause  of  action  b^fora  p^ 
shall  have  accrued.  ^^^""^  ^'"• 

26  B.,  361;  4  Ab.,  360. 

5  98.  The  limitations  prescribed  in  this  chapter  shall  apply  ^^""^{l^ 
to  actions  brought  in  the  name  of  the  people  of  this  state  or  BvSif^^S 
for  tiieir  benefit,  in  the  same  manner  as  to  actions  by  private  u^u^on. 
parties. 

9  B.,  296.  

CHAPTER  IT. 

OSKBHAIi  PSOnSIOKB  AS  TO  THB  TDiB   OF  COUMJSNCOfG  ACTIONS. 

Sac.   99.  When  action  deemed  to  have  been  commenced. 

100.  Ezceptionf  where  defendant  is  out  of  the  state. 

101.  Exception,  as  to  persons  under  disabilities. 

102.  Provision  where  person  entitled,  dies  before  the  limitation  expires. 

103.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

104.  Provision,  where  judgment  has  been  reversed. 

105.  Time  of  staj  of  action  by  injunction  or  statutory  prohibition  to  be  deducted. 

106.  Disability  must  exist  when  right  of  action  accrued. 

101.  Where  two  or  more  disabilities,  limitation  does  not  attadi,  till  all  removed. 

108.  This  title,  not  applicable  to  bills,  &c.,  of  corporations,  or  to  bank  notes. 

109.  Nor  to  actions  against  directors  or  stockholders  of  moneyed  corporations  or 

banking  associations.    limitations  in  such  cases  prescribed. 

1 10.  Admowledgment  or  new  promise  must  be  in  writing. 

S  99.  An  action  is  commenced  as  to  each  defendant  when  ^^J^. 
the  sommons  is  served  on  him,  or  on  a  co-defendant,  who  is  ^^^""^ 
a  joint  contractor,  or  otherwise  united  in  interest,  with  him.  m^c^?' 
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PABTIU. 


Exception 
where  de- 
fendant is 
out  of  the 
•tate. 


ADMINISTRATION  OF  CIVIL  JUSTICE. 

An  attempt  to  commence  an  action,  is  deemed  equivalent 
to  the  commencement  thereof,  within  the  meaning  of  this 
title,  when  the  summons  is  delivered,  with  the  intent  that  it 
shall  be  actually  served,  to  the  sheriff  or  other  officer  of  the 
county,  in  which  the  defendants,  or  one  of  them,  usually  or 
last  resided;  or  if  a  corporation  be  defendant,  to  the  sheriff 
or  other  officer  of  the  county,  in  which  such  corporation  was 
established  by  law,  or  where  its  general  business  was  trans- 
acted, or  where  it  kept  an  office  for  the  transaction  of  busi- 
ness. But  such  an  attempt  must  be  followed  by  the  first 
publication  of  the  summons,  or  the  service  thereof  within 
sixty  days. 

Afl  amended  by  Laws  of  ISSl,  ch.  479. 

19  How.  P.  R.,  54;  IV  How.  P.  R.,  478;  8  How.  P.  R.,  500;  10  Ab.,  473; 
9  Ab.,  64 

g  100.  If,  when  the  cause  of  action  shall  accrue  against 
any  person,  he  shall  be  out  of  the  state,  such  action  may  be 
commenced  within  the  terms  herein  respectively  limited  after 
the  return  of  such  person  into  this  state;  and  if,  after  such 
cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  state,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action. 

As  amended  by  Laws  of  1851,  oh.  479. 
lON.Y.,  102;  26  B.,  169. 

Exception       g  101.  If  a  pcrsou  entitled  to  bring  an  action  mentioned  in 
SSn^o^er  the  last  chaptcr,  except  for  a  penalty  or  forfeiture,  or  against 
diBabuities.  g^  ^heriflF  or  other  o£Bcer  for  an  escape,  be  at  the  time  the 
cause  of  action  accrued,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his 
natural  life;  or 

4.  A  married  woman; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  brought  cannot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy, 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year 
after  the  disability  ceases. 

Amended  hj  Laws  of  1851,  ch.  479;  1852,  oh.  3d2. 
3  How.  P.  R.,  385. 

Provision  S  1^*  ^  ^  person  entitled  to  bring  an  action  die  before  the 
MD^S^iHied  expiration  of  the  time  limited  for  the  commencement  thereof, 
f/miutSr  *°^  ^^  cause  of  action  survive,  an  action  may  be  commenced 
by  his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  from  his  death.  If  a  person  against  whom 
an  action  may  be  brought,  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survive,  axt  action  may  be  commenced  against  his 
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eiecators  or  adminiatrator,  after  the  expiration  of  that  time,    ^   '  ^ 
and  within  one  year  after  the  issuing  of  letters  testamentary, 
or  of  administration. 

6  N.  Y^  134;  26  B^  216;   29  B.,  27;  14  W.,  283. 

S 103.  When  a  person  shall  be  an  alien  subject  or  citizen  ^^i^i^™* 
of  a  country  at  war  with  the  United  States,  the  time  of  the  tLe^ 
oontinuanoe  of  the  war  shall  not  be  part  of  the  period  limited  dSda^Jd! 
for  the  commencement  of  the  action. 

23  3^420;  21  B^  227. 

£104.  If  an  action  shall  be  commenced  within  the  time  ProTtiiont 
]»e8cribed  therefor,  and  a  judgment  therein  (for  the  plaintiff)  ^^>^«nt 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  tiie  cause  r?ran!S 
of  action  survive,  his  heirs  or  representatives  may  commence 
a  new  action  within  one  year  after  the  reversal. 

See  Laws  of  1863,  ch.  392. 

5 105.  When  the  commencement  of  an  action  shall  be  J^I^^L 
stayed  by  injunction,  or  statutory  prohibition,  the  time  of  juctionor 
the  continuance  of  the  injunction,  or  prohibition,  shall  not  be  prohibitfoD 
part  of  the  time  limited,  for  the  commencement  of  the  action.  ^Sidf 

3  How.  P.  R.,  325. 

5 106.  No  i>erson  shall  avail  himself  of  a  disability,  unless  DiBabtitty 
it  existed  when  his  right  of  action  accrued.  wh^  n^t 

5 107.  When  two  or  more  disabilities  shall  co-exist,  at  the  t^lS^ 
time  the  right  of  action  accrues,  the  limitation  shall  not  JJJ«w 
at&ich  until  they  all  be  removed.  l!buiu6B,  !k 

3  How.  P.  R,  290,  360.  SS'ld!*  "^ 

5108.  This  title  shall  not  affect  actions  to  enforce  the  This  mie 
payment  of  bills,  notes  or  other  evidences  of  debt  issued  by  bfe  t? EliiT 
moneyed  corporations,  or  issued  or  put  in  circulation  as  ^iktUiS^ 
money.  Z^^^ 

6  N.  Y^  62:  3  How.  P.  R.,  281. 

$109.  This  title  shall  not  affect  actions  against  directors  Nor  to 
(NT  stockholders  of  a  moneyed  corporation,  or  banking  asso-  !^\nrtdi. 
ciations,  to  recover  a  penalty  or  forfeiture  imposed,  or  to  Jf^mSne^ 
enforce  a  liabflity  created  by  law;  but  such  actions  must  be  g^^^™ 
brought  within  six  years  after  the  discovery,  by  the  aggrieved  jjawng^w. 
party,  of  the  facts  upon  which  the  penalty  or  forfeiture  i^iut^n 
attached,  or  the  liability  was  created.  S^^Jre- 

5 110.  No  acknowledgment  or  promise  shall  be  suf9cient  •chdA 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  t^^mt 
the  case  out  of  the  operation  of  this  title,  unless  the  same  be  promue 
contained  in  some  writing  signed  by  the  party  to  be  diarged  J^^^ 
thereby;  but  this  section  shall  not  alter  the  effect  of  any  writing. 
payment  of  priiicipal  or  interest. 

18  N.  T.,  565;  12  N.  T.,  639;  2  N.  Y.,  621;  21  B.,  448;  20  B.,  36;  16 
B.,  181;  11  B.,  651 ;  1  B^  446:  9  Ab.,  211:  6  Ab.,  141:  2  Ab.  211: 
2£.  D.a,  116;  1  Hilt,  646. 
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maintained 
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Execator, 
&c..  or 
trustee, 
may  sue 
without 
perAons 
Dcncflcially 
interested. 


When  a 
married 
woman  is  a 
party. 


ADMINISTRATION  OF  CIVIL  JUSTICE. 
TITLK  m. 

OF  TEM  PABTIB8  TO   OIYIL  ACTIONS. 

Seo.  111.  Action  to  be  in  the  name  of  the  real  party  in  interest 

112.  Assignment  of  a  thing  in  action  not  to  prejudice  a  defense. 

113.  Executor  or  trustee  may  sue  without  the  person  beneficially  interested. 

114.  When  married  woman  is  party,  her  husband  to  be  joined,  except,  &c. 

115.  Infant  to  appear  by  g^ar(&m. 

116.  Guardian,  how  appointed. 

117.  Who  may  be  joined  as  plaintiffs. 

118.  Who  may  be  joined  as  defendants. 

119.  Parties  united  in  interest^  when  to  be  joined.    When  one  or  more  may  sue  or 

defend  for  the  whole. 

120.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commercial  paper. 

121.  Action  when  not  to  abate  by  death,  marriage,  or  other  disability,  Ac.    Pro- 

ceedings in  such  case. 

122.  Court  when  to  decide  controversy,  or  to  order  other  parties  to  be  brought  in. 

g  111.  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in  section 
one  hundred  and  thirteen,  but  this  section  shall  not  be  deemed 
to  authorize  the  assignment  of  a  thing  in  action  not  arising  out 
of  contract.  But  an  action  may  be  maintained  by  a  grantee 
of  land  in  the  name  of  a  grantor,  when  the  grant  or  grants  are 
void  by  reason  of  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor  at  the  time  of 
the  delivery  of  the  grant,  and  the  plaintiff  shall  be  allowed 
to  prove  the  facts  to  bring  the  case  within  this  provision. 

Amended  by  Laws  of  1851,  ch.  4*79 ;  1862,  ch.  460. 

22  N.  Y.,  392,  562;  20  N.  T.,  362;  18  N.T.,  54,  12Y;  16  N.  Y.,  420;  13 
N.  Y.,  336;  9  N.  Y.,  179,  212;  30  B.,  47;  29  B.,  344;  28  B.,  252, 
472 ;  24  B.,  657 ;  23  B.,  44 ;  22  B.,  212,  365 ;  21  B.,  281 ;  18  B.,  612  ; 
16  B.,  268,  584;  14  B.,  65,  491;  13  B.,  233;  12  B.,  19,  68;  11  B., 
621;  10  B.,  574;  9  B.,  206;  8  B.,  656;  7  B.,  207;  20  How.  P.  R., 
338;  17  How.  P.  R,  62,  78;  16  How.  P.  R.,  549;  12  How.  P.  R., 
166;  11  How.  P.  R.,  97 ;  10  How.  P.  R.,  235 ;  8  How.  P.  R,  343  j  6 
How.  P.  R,  63,  471 ;  13  Ab.,  123;  10  Ab.,  114;  6  Ab.,  206;  2  Ab., 
173 ;  1  Ab.,  84,  179,  186:  3  Bos.,  660 ;  1  HUt,  115. 

g  112.  In  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  be  without  prejudice  to  any 
set-off  or  other  defense  existing  at  the  time  of  or  before  notice 
of  the  assignment;  but  this  section  shall  not  apply  to  a  nego- 
tiable promissory  note  or  bill  of.  exchange,  transferred  in 
good  faith,  and  upon  good  consideration,  before  due. 

16  N.  Y.,  420;  9  N.  Y.,  212;  29  B.,  387;  27  B.,  80;  22  B.,  335;  21  B., 
281 ;  18  B.,  612;  13  B.,  233;  7  B.,  207  ;  13  How.  P.  R,  84. 

§  113.  An  executor  or  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue, 
without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another. 

As  amended  by  Laws  of  1851,  ch.  479. 

22  N.  Y.,  392,  562;  11  N.  Y.,  391;   9  N.  Y.,  179,  212;  25  B.,  396;   23 
B.,  44;  22  B.,  365;   15  B.,  326;   14  B.,  65,  357,  488;   7  B.,  207;   ■?  , 
Ab^  146;    1  B.  D.  S.,  590;   1   Hilt.,  115;    20  How.  P.  R,  338;  10 
How.  P.  R,  235,  309 ;  8  How.  P.  R,  343 ;  6  How.  P.  R,  471 ;  5  Ab., 
92;  4  Ab.,  108,  130;  3  Ab.,  453. 

S  114.  When  a  married  woman  is  a  party  her  husband 
must  be  joined  with  her,  except  that 
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1.  When  the  action  concerns  her  separate  property,  she 
may  sae  alone; 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone,  and  in  no  case  need  she  prose- 
cute or  defend  by  a  guardian  or  next  friend. 

Amended  bj  Laws  of  1851,  ch.  479;  1867,  cIl  723. 

23  N.  Y.,  629;  16  N.  Y.,  73 ;  31  B.,  128,  322;  18  B.,  150;  12  B.,  19;  18 
How.  P.  R,  149;  11  How.  P.  R.,  184;  8  How.  P.  R.,  203,  389;  6 
How.  P.  E.,  53;  4  How.  P.  R.,  346;  9  Ab.,  402;  3  Ab.,  136. 

g  115.  When  an  infant  is  a  party,  he  must  appear  by  guar-  JjJSir  bj 
dian,  who  may  be  api)ointed  by  the  court  in  which  the  action  guardian, 
is  prosecuted,  or  by  a  judge  thereof,  or  a  county  judge, 

32  B.,  49;  13  How.  P.  R.,  413 ;  3  How.  P.  R.,  331 ;  11  Ab.,  456;  10  Ab., 
317;  9Ab.,  34;  5  Ab.,  482. 

5 116.  The  guardian  shall  be  appointed  as  follows :  h^^^ 

1.  When  the  infant  is  plaintift',  upon  the  application  of  the  pointed, 
infant,  if  he  be  of  the  age  of  fourteen  years,  or  if  under  that 

age,  upon  the  application  of  his  general  or  testamentary 
gnardian,  if  he  has  any,  or  of  a  relative  or  friend  of  the 
infant.  If  made  by  a  relative  or  friend  of  the  infant,  notice 
thereof  must  first  be  given  to  such  guardian,  if  he  has  one;  if 
he  has  none,  then  to  the  person  with  whom  such  infant  resides ; 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  twenty  days  after  the  service  of  the  summons.  If  he 
be  under  the  age  of  fourteen,  or  neglect  so  to  apply,  then 
upon  the  application  of  any  other  party  to  the  action,  or  of  a 
relative  or  friend  of  the  infant,  after  notice  of  such  application 
being  first  given  to  the  general  or  testamentary  guardian  of 
snch  infant,  if  he  has  one  within  this  state ;  if  he  has  none, 
then  to  the  infant  himself,  if  over  fourteen  years  of  age  and 
within  the  state ;  or  if  under  that  age  and  within  the  state,  to 

the  person  with  whom  such  infant  resides.    And  in  actions  J^S^^JJ"*  ^ 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a  tlffowSST 
mortgage  or  other  instrujnent,  when  an  infant  defendant  mo?t^agc9, 
resides  out  of  this  state,  the  plaintiff  may  apply  to  the  court  ^ 
in  which  the  action  is  i>ending,  at  any  special  term  thereof, 
and  will  be  entitled  to  an  order,  designating  some  suitable 
person  to  be  the  guardian  for  the  infant  defendant,  for  the 
pnrposes  of  the  action,  unless  the  infant  defendant,  or  some 
one  in  his  behalf,  within  a  number  of  days  after  the  service  of 
a  oopy  of  the  order,  which  number  of  days  shall  be  in  the  said 
order  specified,  shall  procure  to  be  appointed  a  guardian  for 
the  said  infant.    And  the  court  shall  give  special  directions 
in  the  order,  for  the  manner  of  the  service  thereof,  which  may 
be  upon  the  infant  himself,  or  by  service  upon  any  relation  or 
pecBon  with  whom  the  infant  resides,  and  either  by  mail  or 
personally  upon  the  person  so  served. 

Amended  by  Laws  of  1861,  cL  479;  1852,  ch.  392 ;  1862,  ch.  460 ;  1863, 

ch.  392. 
32  B.,  49;  31  B.,  309;  28  B.,  302;  11  Ab.,  456;  10  Ab.,  310,  317,  41; 

8  Ab.,  46;  5  Ab.,  482;  2  Ab.,  11. 
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whf  may        S  1^7.  All  poiBoiis  haviiig  an  inteiest  in  the  subject  of  the 
^i^ufi.^  action,  and  in  obtaining  the  relief  demanded,  may  be  joined 
as  plaintiff,  except  as  otherwise  provided  in  this  title. 

29  B.,  388;  22  B.,  365,  601 ;  16  B.,  258,  292,  325;  6  B^  656;  8  How.  P. 
R.,  iST,  618;  2  Ab.,  14,  15;  1  Ab.,  138. 

§  118.  Any  person  may  be  made  a  defendant,  who  has  or 
claims  an  interest  in  the  controversy,  adverse  to  the  plaintiff, 
or  who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved  therein. 

23  K.  Y.,  269;  12  N.  Y.,  583;  29  B.,  388;  24  B.,  250;  22  B.,  366,  601; 
20  B.,  384;  18  B.,  594;  12  B.,  353;  9  B.,  296;  8  B.,  656;  22  How. 
P.  R.,  354;  21  How.  P.  K.,  33;  20  How.  P.  R.,  377 ;  10  How.  P.  B., 
508;  8  How.  P.  R.,  389,  518;  6  How.  P.  R.,  460;  13  Ab.,  468;  7 
Ab.,  261;  2  Ab.,  15;  1  Ab.,  45,  138. 

S  119.  Of  the  parties  to  the  action,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants ;  but  if  the 
consent  of  any  one  who  should  have  been  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  defendant,  the  reaaon 
thereof  bei^g  stated  in  the  complaint ;  and  when  the  question 
is  one  of  a  common  or  general  interest  of  many  persons,  or 
when  the  parties  are  yery  numerous  and  it  may  be  impracti- 
cable to  bring  them  all  bidfore  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  the  whole. 

23  N.  Y.,  327;  32  B.,  688;  29  B.,  132;  24  B.,  850;  22  B.,  601;  19  B., 
527;  12  B.,  19;  11  B.,  518;  8  B.,  656,  666;  21  How.  P.  R.,  819;  17 
How.  P.  R.,  78 ;  8  How.  P.  a,  518;  13  Ab.,  123,  146;  10  Ab.,  233; 
2  Ab.,  463. 

S  120.  Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes  may,  all  or  any  of  them,  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff. 

23  N.  Y.,  287 ;  10  KT.  Y.,  317 ;  23  B.,  443;  16  B.,  184»  291;  8  B.,  666; 
20  How.  P.  R.,  72;  11  How.  P.  R,  670;  10  Ab.,  117;  3  Ab.,  308; 
4  B.  D.  a,  379. 

S  121.  No  action  shall  abate  by  the  death,  marriage  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  survive  or  continue.  In  case  of  death, 
marriage,  or  other  disability  of  a  party,  the  court,  on  motion, 
at  any  time  within  one  year  thereafter,  or  afterwards  on  a 
supplemental  complaint,  may  allow  the  action  to  be  continued 
by  or  against  his  representative  or  successor  in  interest.  .  In 
case  of  any  other  transfer  of  interest,  the  action  shall  be  con- 
tinued in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action.  After  a  verdict  shall  be  rendered  in  any 
action  for  a  wrong,  such  action  shall  not  abate  hj  the  deatli 
of  any  party,  but  the  case  shall  proceed  thereafter  m  the  same 
manner  as  in  cases  where  the  cause  of  action  now  survives  by 
law.  At  any  time  after  the  death,  marriage,  or  other  disa- 
bility of  the  party  plaintiff,  the  court  in  which  an  action  is 
pending,  upon  notice  to  such  persons  as  it  may  direct,  and 
upon  application  of  any  person  aggrieved,  may,  in  its  diSCTe* 
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tioD,  Older  that  the  action  be  deemed  abated,  imless  the  same  ^^' 
be  oontinaed  by  the  pioper  parties,  within  a  time  to  be  fixed 
by  the  court,  not  less  than  six  months,  nor  exceeding  one 
year,  fit>m  the  granting  of  the  order. 

Am  amended  by  Laws  of  1862,  ch.  460. 

36  B.,  676;  23  How.  P.  R.,  300;  21  How.  P.  IL,  362;  20  How.  P.  R, 
377;  18  How.  P.  R.,  469;  16  How.  P.  R,  285,  378;  16  How.  P.  R„ 
242;  13  How.  P.  R.,  176,  406;  11  How.  P.  R.,  380;  10  How.  P.  R., 
263;  9  How.  P.  R.,  190;  8  How.  P.  R.,  176;  7  How.  P.  R^  31,  169, 
268,  269,  296;  6  How.  P.  R.,  14,  220;  4  How.  P.  R.,  6,  329,  368; 
3  How.  P.  R.,  350 ;  13  Ab.,  7  ;  10  Ab.,  382 ;  9  Ab.,  323;  5  Ab.,  363 ; 
2  Ab.,  209,  229;  1  Ab.,  66,  127,  137,  416. 

5 122.  The  court  may  determine  any  controversy  between  g^Jg^^ 
the  parties  befcnre  it,  when  it  can  be  done  without  prejudice  eontm- 

to  the  rights  of  others,  or  by  saving  their  rights,  but  when  a  o^Sr^o^ 
complete  determination  of  the  controversy  cannot  be  had  E^il^i 
without  the  presence  of  other  parties,  the  court  must  cause  ^ 
them  to  be  brought  in.    And  when,  in  an  action  for  the  reco-' 
very  of  real  or  personal  property,  a  person,  not  a  party  to  tihie 
action,  bat  having  an  interest  in  the  subject  thereof,  makes 
application  to  the  court,  to  be  made  a  party,  it  may  order  him 
to  be  brought  in  by  the  proper  amendment. 

A  defendant  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific,  real  or  personal  property,  may  at  any 
time  before  answer,  upon  affidavit,  that  a  person,  not  a  party 
to  the  action,  and  without  collusion  with  him,  makes  against 
bun  a  demand  for  the  same  debt,  or  property,  upon  due  notice 
to  such  persoii,  and  the  adverse  party,  apply  to  the  court  for 
ap  order  to  substitute  such  person  in  his  place,  and  discharge 
him  from  liability  to  either  party  on  his  depositing  in  court 
Qie  amount  of  the  debt,  or  delivering  the  property,  or  its 
value,  to  such  i)erson  as  the  court  may  direct ;  and  the  court 
may,  in  its  di8<a;etion,  make  the  order. 

As  amended  by  Iaws  of  1861,  ch.  479. 

18  K.  T.,  486;  31  B.,  667 ;  29  B.,  26, 388 ;  24  B.,  162;  23  B.,  262 ;  22  B., 
601;  18  B.,  594;  17  B.,  426;  16  B.,  292;  12B.,68;  8B.,666;  6B., 
146,  664;  11  Ab.,  3;  9  Ab.,  34;  3  Ab.,  246;  2  Ab.,  14;  1  Ab.,  45, 
141,  256;  20  How.  P.  R.,  461;  16  How.  P.  R,  268;  14  How.  P.  R, 
606;  12  How.  P.  R.,  47;  11  How.  P.  R.,  164;  9  How.  P.  B.,  608; 
8  How.  P.  B.,  426,  467;  7  How.  P.  R^  79;  6  How.  P.  &,  460;  6 
How.  P.  &,  99;  3  How.  P.  R.,  281,  410. 

TITLE  IV. 

OP  THB  PliACB  OF  TBIAL  OF  OIVIL  AOTIOKS. 

te  us.  Otrtiin  uAxim  to  be  tried  where  the  sabjeet  or  eome  pert  thereof  is 
flituated. 
124.  other  actioiifl,  where  the  cause,  or  some  part  thereof,  arose. 
126.  Other  actioot,  eeoording  to  the  reaidenoe  of  the  parties. 
U6l  Action  may  be  tried  in  any  comity  uideBB  defendant  demand  trial  in  proper 
oounfy. 

5 123.  Actions  for  the  following  caases,  must  be  tried  in  {Jj;^^ 
tte  coonty  in  which  the  sabjeet  of  the  action  or  some  part  *>^<^7^«« 
tfaoeof  is  sitaated,  subject  to  the  power  of  the  court  to  change  SmTpiSt 

^  tbe  place  of  trial,  in  the  cases  provided  by  statute.  ^SIS^ 

L  For  the  leoovery  ci  real  prcq^rty  or  of  an  estate  or  inte- 
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.PA ^T  111.   j.^j  therein,  or  for  the  determination,  in  any  foim,  of  such 
right  or  interest,  and  for  injuries  to  real  property : 

2.  For  the  partition  of  real  property : 

3.  For  the  foreclosure  of  a  mortgage  of  real  property  : 

4.  For  the  recovery  of  personal  property,  distrained  for  any 
cause. 

9  N.  Y.,  267  ;  26  B.,  198  ;  23  B.,  411 ;  17  How.  P.  R.,  622 ;  16  How.  P. 
R.,  41  •  12  How.  P.  R.,  35;  9  How.  P.  R.,  512;  6  How.  P.  R.,  274; 
5  How.  P.  R.,  141 ;  6  Ab.,  166;  4  Ab.,  44;  3  Ab.,  22 ;  2  Ab.,  13. 

oiher  Bc  S  124.  Actions  for  the  following  causes,  must  be  tried  in 
MuTo  o?**"  the  county  where  the  cause  or  some  part  thereof  arose,  suh- 
SlSrei?'*  ject  to  the  like  power  of  the  court,  to  change  the  places  of 
arSw?        trial  in  the  cases  provided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except  that  when  it  is  imposed  for  an  offense  com- 
mitted on  a  lake,  river,  or  other  stream  of  water  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river  or  stream,  and  opiK>site 
to  the  place  where  the  offensife  was  committed : 

2.  Against  a  public  officer  or  person  specially  appointed  to 
execute  his  duties,  for  an  a<5t  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer. 

9N.  Y.,  267;  12  B.,  68;  17  How.  P.  R,  622;  11  How.  P.  R.,  240;  7 
How.  P.  R.,  249;  5  How.  P.  R.,  141;  4  Ab.,  44. 

cihor  no-        S  125.  In  all  other  cases,  the  action  shall  l?e  tried  in  the 
cdniin- to    c^^^*y  i^  which  the  parties  or  any  of  them  shall  reside  at  the 
r|p(!ji7ceof  Commencement  of  the  action;  or  if  none  of  the  parties  shall 
tiio  parties,  j.^}^^  jj^  ^|j^  statc,  thc  samc  may  be  tried  in  any  county  which 
the  plaintiff  shall  designate  in  his  complaint ;  subject,  how- 
ever, to  the  power  of  the  court  to  change  the  place  of  trial,  in 
the  cases  provided  by  statute. 

17  How.  P.  R.,  522,  645;  7  How.  P.  R.,  462;  5  How.  P.  R.,  141,  243 ;  4 
How.  P.  R.,  88,  185;  8  Ab.,  148;  6  Ab.,  329;  4  Ab.,  55,  246,  373. 

Actfon  ma  S  J^G.  If  the  couuty  designated  for  that  purpose  in  the  com- 
be  iHJfdT/  plaint,  be  not  the  proper  county,  the  action  may,  notwith- 
TiXrrd^^^*  standing,  be  tried  therein,  unless  the  defendant,  before  the 
d!"n  i"d  time  for  answering  expire,  demand,  in  writing,  that  the  trial 
per  c-onutjr  ^  ^^^  ^^  ^^^  propcr  county,  and  the  place  of  trial  be  there- 
upon changed  by  consent  of  parties,  or  by  order  of  the  court, 
as  is  provided  in  this  section. 

The  court  may  change  the  place  of  trial  in  the  following 
cases: 

1.  When  the  county  designated  for  that  purpose  in  the  com-* 
plaint  is  not  the  proper  county : 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein: 

3.  When  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  county  to  which  tlie  place  of  trial  is 
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changed,  unless  otherwise  provided  by  the  consent  of  the  °"^'' "" 
parties,  in  writing,  duly  tiled,  or  order  of  the  court,  and  the 
papers  shall  be  filed  or  transferred  accoidingly. 

As  amended  bj  Laws  of  1851,  ch.  479. 

26  B.,  198;  17  B.,  229;  6  B^  U6;  20  How.  P.  R,  248;  17  How.  P.  IL, 

522;    12  How.  P.  R.,   81;    10  How.   P.  R,  403;   6  How.   P.  IL, 

106,  481 ;  4  How.  P.  R.,  88;  342;  8  Ab.,  273. 

TITLE  V. 

OP  THE  MAIOnSR  OP  COMMENCING  CIVIL  ACTIONS* 

Ssa  127.  Actions  how  oommenoed. 

128.  Summons,  requisites  of. 

129.  Notice  to  be  inserted  in  certain  actions. 

130.  Complaint  need  not  be  serred  with  summons.    In  suoh  case  what  to  be  stated 

in  summons  and  proceedings  thereon. 

131.  Defendant  unreasonably  defending,  when  to  pay  costs. 

132.  Notice  of  pendency  of  action  affecting  title  to  real  property. 

133.  Summons,  by  whom  served. 

134.  Summons,  how  served  and  returned 

135.  Publication  when  defendant  cannot  be  found. 

136.  Proceedings  when  there  arc  several  defendants,  and  part  only  served. 

137.  Wlien  service  deemed  made  in  case  of  publication. 

138.  Service  of  summons,  how  proved. 

139.  When  Jurisdiction  of  action  acquired. 

S  127.  Civil  actions  in  the  courts  of  record  of  this  state,  AetioDi. 
8baJl  be  commenced  by  the  service  of  a  summons.       .  me^<^ 

11  N.  Y.,  65;  18  B.,  334;  10  B.,  259;  8  B.,  643;  14  How.  P.  R.,  361; 
13  How.  P.  R.,  44:  6  How.  P.  R.,  47;  11  Ab.,  452;  10  Ab.,  474;  8 
Ab.,  184,  309;  6  Ab.,  340;  4  Ab.,  44,  76. 

5 128.  The  summons  shall  be  subscribed  by  the  plaintiff,  or  summons 
his  attorney,  and  directed  to  the  defendant,  and  shall  require  Sr?'*  *  *** 
him  to  answer  the  complaint,  and  serve  a  copy  of  his  answer 
on  the  person  whose  name  is  subscribed  to  the  summons,  at  a 
place  within  the  state,  to  be  therein  specified,  in  which  there 
is  a  post  office,  within  twenty  days  after  the  service  of  the 
summons,  exclusive  of  the  day  of  service. 

10  N.  Y.,  317;  18  B.,  334;  14  B.,  641;  7  B.,  84;  16  How.  P.  R.,  371 ;  6 

How.  P.  R.,  241;  3  How.  P.  R.,  289;  9  Ab.,  66;  8  Ab.,  173;  2 
Ab.,  16. 

5  129.  The  plaintiff  shall  also  insert  in  the  summons  a  J^^iLwrtid 
notice,  in  substance  as  follows:  inc^^in 

1.  In  an  action,  arising  on  contract  for  the  recovery  of  *^"**"- 
money  only,  that  he  will  take  judgment  for  a  sum  specified 
flierein,  if  the  defendant  fail  to  answer  the  complaint,  in 
twenty  days  after  the  service  of  the  summons. 

s.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint,,  within  twenty  days  after  service  of  the  sum- 
mons, the  plaintiff  will  apply  to  the  court  for  the  relief 
dunanded  in  the  complaint. 

11  N.  T.,  362;  32  B.,  63;  29  B.,  385;  18  B.,  334;  U  B.,  305;  7  B.,  84; 

23  How.  P.  R,  469;  21  How.  P.  R.,  9;  20  How.  P.  R.,  336;  19 
How.  P.  R.,  164;  17  How.  P.  R.,  137,  478;  16  How.  P.  R.,  8,  92, 
363:  14  How.  P.  R.,  396,  457,  463,  4M;  13  How.  P.  R,  129,  130; 
12  How.  P.  R.,  210;  9  How.  P.  R,  446;  8  How.  P.  R.,  346,  604;  7 
How.  P.  R.,  12,  62;  6  How.  P.  R.,  237;  4  How.  P.  R,  94;  11  Ab., 
2,  378;  10  Ab.,  328;  8  Ab.,  378;  6  Ab.,  16,  329;  5  Ab.,  68,  384;  2 
Ab.,  16,436;  1  Ab.,  279. 
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(^ut^       S  ISO.  A  copy  of  the  complaint  need  not  be  served  with  the 

^J^^i^  snmmons.     In  snch  case,  the  summons  must  state  wheie 

S7iMh^  tiie  complaint  is  or  will  be  filed;  and  if  the  defendant,  within 

wtaitobe   twenty  days  thereafter,  causes  notice  of  appearance  to  be 

S^moni,   ^ven,  and  in  person,  or  by  attorney,  demands  in  writing  a 

SS^dK^     copy  of  the  complaint,  specifying  a  place  within  the  state 

*^«^'*-      where  it  may  be  served,  a  copy  thereof  must,  within  twenty 

days  thereafter,  be  served  accordingly,  and  after  such  service 

the  defendant  has  twenty  days  to  answer,  but  only  one  copy 

need  be  served  on  the  same  attorney. 

As  amended  by  Lflws  of  1861,  ch.  479. 

19  N.  Y.,  413;  17  How.  P.  R.,  137;  13  How.  P.  R.,  129;  6  How.  P.  B^ 
298;  6  How.  P.  R.,  263,  461;  8  Ab.,  173,  418;  2  Ab.,  15. 

DefendADt       §  131.  lu  the  casc  of  a  defendant  against  whom  no  perso- 


My  defend-  ual  claim  is  made,  the  plaintiff  may  deliver  to  such  defendant 
tSjliySrtfc  ^^t^  *^®  summons  a  notice  subscribed  by  the  plaintiff  or  his 
attorney,  setting  forth  the  general  object  of  the  action,  a 
brief  description  of  the  property  affected  by  it,  if  it  affects 
specific,  real,  or  personal  property, .  and  that  no  personal 
claim  is  made  against  such  defendant,  in  which  case  no  copy 
of  the  complaint  need  be  served  on  such  defendant  unless 
within  the  time  for  answering,  he  shall,  in  writing,  demand 
the  same.  If  a  defendant,  on  whom  such  notice  is  served, 
unreasonably  defend  the  action,  he  shall  pay  costs  to  the 
plaintiff. 

As  amended  by  Laws  of  1 861,  ch.  479. 

10  N.  T.,  317 ;  8  B.,  124 ;  4  How.  P.  R.,  16. 

trotiee  of  S  132.  In  an  action  affecting  the  title  to  real  property,  the 
oT^t^  plaintiff  at  the  time  of  filing  the  complaint,  or  at  any  time 
tSj  tofeti  afterwards,  or  whenever  a  warrant  of  attachment,  under  chap- 
property,  ter  four,  of  title  seven,  part  second,  of  this  Code,  shall  be 
issued,  or  at  any  time  afterwards,  the  plaintiff,  if  the  same 
be  intended  to  affect  real  estate,  may  file  with  the  clerk  of 
each  county  in  which  the  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of  the  parties, 
the  object  of  the  action,  and  the  description  of  the  property 
in  that  county  affected  thereby ;  and  if  the  action  be  for  the 
foreclosure  of  a  mortgage,  such  notice  must  be  filed  twenty- 
days  before  judgment,  and  must  contain  the  date  of  the  mort- 
gage, the  parties  thereto,  and  the  time  and  place  of  recording 
the  same.  Prom  the  time  of  filing  only  shall  the  pendency 
of  the  action  be  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby. 

And  every  person  whose  conveyance  or  incumbrance  is 
subsequently  executed  or  subsequently  recorded,  shall  l>e 
deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall 
be  bound  by  all  proceiddings  taken  aft;er  the  filing  of  such 
notice  to  the  same  extent  as  if  he  were  made  a  party  to  the 
action. 
Aetimis,  For  the  purposes  of  this  section  an  action  shall  be  deemed 
Hd^^S^,  to  be  pending  from  the  time  of  the  filing  of  such  notice,  pro- 
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vided,  however,  that  such  notice  shall  be  of  no  arail,  unless 
it  shall  be  followed  by  the  first  publication  of  the  summons 
mi  an  order  therefor,  or  by  the  personal  service  thereof  on  a 
defendant  withm  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  action  is  pending  may,  in 
its  diserfttion,  at  any  time  after  the  action  shall  have  bemme 
abated,  as  is  provided  in  section  number  one  hundred  and 
twenty-one,  on  good  cause  shown,  and  on  application  of  any 
party  aggrieved,  after  the  action  shall  have  become  abated  as 
is  provided  in  section  one  hundred  and  twenty-one,  direct  the 
notice  authorized  by  this  section  H;o  be  removed  from  record 
by  the  clerk  of  any  county  in  whose  offlice  the  same  may  have 
been  filed. 

Amended  by  Laws  of  1861,  ch.  4^0;  1867,  ch.  783;  1868,  eh.  306;  1862, 

ch.460. 
1  How.  P.  R.,  379;  8  Ab.,  128 ;  6  Ab.,  120. 

S 133.  The  summons  may  be  served  by  the  sheriff  of  the 
county  where  the  defendant  may  be  found,  or  by  any  other 
persoii  not  a  party  to  the  action.  The  service  shall  be  made, 
and  the  summons  returned,  with  proof  of  the  service,  to  the 
person  whose  name  is  subscribed  tihereto,  with  all  reasonable 
diligence.  The  person  subscribing  the  summons  may,  at  his 
option,  by  an  indorsement  on  the  summons,  fix  a  time  for 
the  service  thereof,  and  the  service  shall  then  be  made  accord- 
ingly. 

6  How.  P.  R,  112;  3  How.  P.  R^  284,  314,  327;  10  Ab.,  263;  4  Ab., 
44;  2  Ab.,  15. 

S  134.  The  snnmions  shall  be  served,  by  delivering  a  copy  gjy^ 
thereof,  as  follows :  jjd  rj- 

1.  K  the  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director  or  managing  agent  thereof;  but  such  service  can  be 
made  in  respect  to  a  foreign  corporation,  only  when  it  has 
property  within  this  state,  or  the  cause  of  action  arose  therein; 
or  where  such  service  shall  be  made  within  this  state  person- 
ally upon  the  president,  treasurer  or  secretary  thereof; 

s.  If  against  a  minor  under  the  age  of  fourteen  years,  to 
soch  minor  personally,  and  also  to  his  father,  mother  or  guar- 
dian ;  or  if  there  be  none  within  the  state,  then  to  any  per^ 
son  having  the  care  and  control  of  such  minor,  or  with  whom 
he  shall  reside,  or  in  whose  service  he  shall  be  employed ; 

3.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs  in  conse- 
quence of  habitual  drunkenness,  and  for  whom  a  committee 
has  been  appointed,  to  such  committee  and  to  the  defendant 
personally; 

4.  In  all  other  cases,  to  the  defendant  personally. 

Amended  by  Laws  of  1851,  ch.  479;  1859,  ch.  428. 

31  B.,  308 ;  30  B.,  161 ;  28  B.,  612 ;  8  B.,  643 ;  20  How.  P.  K,  68 ;  18 
How.  P.  E.,  218;  13  How.  P.  R.,  616;  10  How.  P.  B.,  1 ;  6  How. 
P.  B.,  194;  "5  How.  P.  B.,  96,  109,  183 ;  11  Ab.,  452,  466 ;  10  Ab., 
309 ;  9  Ab.,  104 ;  8  Ab.,  243,  428 ;  4  Ab.,  72 ;  2  Ab.,  15.  \ 
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p^biiLtiL  S  135.  Where  the  i)erson,  on  whom  the  service  of  the  sum- 
SSSd^*^  mons  is  to  be  made,  cannot,  after  due  diligence,  be  foand 
cannJt  be  within  thc  statc,  and  that  fact  appears  by  aflSdavit  to  the  sat- 
isfaction of  the  court  or  a  judge  thereof,  or  of  the  county  judge 
of  the  county  where  the  trial  is  to  be  had,  and  it  in  like  man- 
ner appears  that  a  cause  of  action  exists  against  the  defendant, 
in  respect  to  whom  the  service  is  to  be  made,  or  that  he  is  a 
proper  party  to  an  action  relating  to  real  property  in  this 
state,  such  court  or  judge  may  grant  an  order  that  the  service 
be  made  by  the  publication  of  a  summons  in  either  of  the 
following  cases : 

1.  Where  the  defendant  is  a  foreign  corporation,  has  pro- 
perty within  the  state,  or  the  cause  of  action  arose  therein ; 

2.  Where  the  defendant,  being  a  resident  of  this  state,  has 
departed  therefrom,  with  intent  to  detraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent  ; 

3.  Where  he  is  not  a  resident  of  this  state,  but  has  property 
therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action ; 

4.  Where  the  subject  of  the  action  is  real  or  personal  pro- 
perty in  this  state,  and  the  defendant  has,  or  claims  a  lien  or 
interest,  actual  or  contingent  therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein ; 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed 
by  law ; 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may 
be  deemed  reasonable,  not  less  than  once  a  week  for  six 
weeks.  In  case  of  publication,  the  court  or  judge  must  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith 
deposited  in  the  post  office,  directed  to  the  person  to  be 
served,  at  his  place  of  residence,  unless  it  appear  that  such 
residence  is  neither  known  to  the  party  making  the  applica- 
tion, nor  can  with  reasonable  diligence  be  ascertained  by 
him.  When  publication  is  ordered,  personal  service  of  a  copy 
of  the  summons  and  complaint  out  of  the  state  is  equivalent 
to  publication  and  deposit  in  the  post  office. 

The  defendant  against  whom  publication  is  ordered  or  his 
representatives,  on  application  and  sufficient  cause  shown,  at 
any  time  before  judgment,  must  be  allowed  to  defend  the 
action ;  and  except  in  an  action  for  divorce,  the  defendant, 
against  whom  publication  is  ordered,  or  his  representatives,  may 
in  like  manner,  upon  good  cause  shown,  be  allowed  to  defend 
after  judgment,  or  at  any  time  within  one  year  after  notice 
thereof,  and  within  seven  years  after  its  rendition  on  such 
terms  as  may  be  just;  and  if  the  defense  be  successful,  and 
the  judgment  or  any  part  thereof,  have  been  collected,  or 
otherwise  enforced,  such  restitution  may  thereupon  be  com- 
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pelled  as  the  court  directs;  but  the  title  to  property  sold 
under  such  judgment  to  a  purchaser  in  good  faith  shall  not  be 
thereby  affected.  And  in  all  cases  where  publication  is  made, 
the  complaint  must  be  first  filed,  and  the  summons,  as  pub- 
lished, must  state  the  time  and  place  of  such  filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate,  J,'*^*f;, 
already  instituted,  or  hereafter  to  be  instituted,  if  any  party,  t"ve /ofo'r©- 
or  parties,  having  any  interest  in,  or  lien  upon  such  mort-  mort^Les 
gaged  premises,  are  unknown  to  the  plaintiff,  and  the  resi-  Si^? 
dence  of  such  party  or  parties  cannot,  with  reasonable  dili- 
gence, be  ascertained  by  him,  and  such  fact  shall  be  made  to 
appear,  by  afiBdavit,  to  the  court,  or  to  a  justice  thereof,  or  to 
the  county  judge  of  the  county  where  the  trial  is  to  be  had, 
such  court,  justice,  or  county  judge  may  grant  an  order  that 
the  summons  be  served  on  such  unknown  party  or  parties  by 
publishing  the  same  for  six  weeks,  once  in  each  week  succes- 
sively, in  the  state  paper  and  in  a  newspaper  printed  in  the 
county  where  the  premises  are  situated,  which  publication 
shall  be  equivalent  to  a  i>ersonal  service  on  such  unknown 
party  or  parties. 

Amended  by  Laws  of  1851,  ch.  479;  1858,  ch.  306,  1860;  ch.  459. 

32  B.,  607 ;  26  B.,  161 ;  8  B.,  643 ;  23  How.  P.  R.,  516 ;  21  How.  P.  R., 
286;  20  How.  P.  R.,  220;  18  How.  P.  R.,  218,  248;  17  How.  P.  R., 
17,  108,  137;  16  How.  P.  R.,  371;  14  How.  P.  R.,  381 ;  11  How.  P. 
R.,  277;  9  How.  P.  R.,  521;  7  How.  P.  R.,  313,  329;  6  How.  P.  R, 
167;  5  How.  P.  R,  3,  46,  96,  196;  4  How.  P.  R.,  151 ;  12  Ab.,  13, 
14,  360;  11  Ab.,  40,  477;  9  Ab.,  70;  8  Ab.,  126,  184,  277 ;  4  Ab., 
348 ;  2  Ab.,  315 ;  2  &  &  C,  305. 

S  136.  Where  the  action  is  against  two  or  more  defendants  1^***^^^;,^ 
and  the  summons  is  served  on  one  or  more,  but  not  on  all  of  ttScar? 
them,  the  plaintiff  may  proceed  as  follows :  ten^^tS^ 

1.  If  the  action  be  against  defendants  jointly  indebted  upon  SS^^tJ^cd. 
contract,  he  may  proceed  against  the  defendant  served,  unless 

the  court  otherwise  direct,  and  if  he  recover  judgment,  it  may 
be  entered  against  all  the  defendants  thus  jointly  indebted, 
so  far  only  as  that  it  may  be  enforced  against  the  joint  pro- 
perty of  all,  and  the  separate  property  of  the  defendants 
served,  and  if  they  are  subject  to  arrest,  against  the  persons 
of  the  defendants  served;  or 

2.  K  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  man- 
ner aa  if  they  were  the  only  defendants ; 

3.  If  all  the  defendants  have  been  served,  judgment  may 
be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  be  entitled  to  judgment  against  such  defendant 
or  defendants,  if  the  action  had  been  against  them  or  any  of 
them  alone.    ^ 

As  amended  by  Laws  of  1851,  cb.  479. 

21  N.  Y.,  303;  32  B.,  663,  667;  22  B.,  650:  16  B.,  42;  15  B.,  178;  14 

B.,  540 ;  8  B.,  667 ;  22  How.  P.  B.,  266 ;  17  How.  P.  R.,  309 ;  9  How. 

P.  R,  130 ;  8  How.  P.  R.,  464 ;  7  How.  P.  R.,  6 ;  6  How.  P.  R.,  487 ; 

13  Ab.,  193,  328;  9  Ab.,  417;  8  Ab.,  308:  4  Ab.,  249;  3  Ab.,  308; 

1  Ab.,  231. 
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§  137.  In  the  oases  mentioned  in  section  135,  the  servioe  of 
IdLi^'^k  ^^^  summons  shall  be  deemed  complete,  at  the  expiration 
uSSton^'*^  of  the  time  prescribed  by  the  order  for  publication. 

23  How.  P.  R.,  616 ;  7  How.  P.  R.,  313 ;  6  How.  P.  R.,  199;  8  Ab,  126. 

servtMor       S  138.  Proof  of  the  service  of  the  summons,  and  of  the 
£w?^°  od.  complaint  or  notice,  if  any,  accompanying  the  same,  must  be 
as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or 

2.  If  by  any  other  person,  his  affidavit  thereof;  or 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same;  and  an  affida- 
vit of  a  deix)sit  of  a  copy  of  the  summons  in  the  post-office,  as 
required  by  law,  if  the  same  shall  have  been  deposited ;  or 

4.  The  written  admission  of  the  defendant. 

In  case  of  service,  otherwise  than  by  publication,  the  certi- 
ficate, affidavit  or  admission  must  state  the  time  and  place 
of  the  service. 

As  amended  bj  IiawB  of  1851,  ch.  4*79. 
9  Ab.,  391. 

wh6n|ii.        g  139.  From  the  time  of  the  service  of  the  summons  in  a 

Action    civil  action,  or  the  allowance  of  a  provisional  remedy,  the 

•oqaired.    ^^jjxt  is  dccmcd  to  hdvo  aoquiicd  jurisdiction,  and  to  have 

control  of  all  the  subsequent  proceedings.     A  voluntary 

appearance  of  a  defendant  is  equivalent  to  personal  service 

of  the  summons  upon  him. 

Ab  amended  bj  Laws  of  1851,  ch.  479. 

31  B.,  308;  13  B.,  259;  10  B.,  259;  19  How.  P.  R.,  54;  18  How.  P.  R., 

11;  17  How.  P.  R.,  478,  500;  16  How.  P.  R^  8 ;  6  How.  P.  R.,  47 ; 

4  How.  P.  R.,  340;  11  Ab.,  453;  10  Ab.,  309,  474;  9  Ab.,  64,  lec^ 

177,  391;  8  Ab.,  273,  309;  2  Ab.,  13. 

TITUB  TL 

OF  THE  PliEABIHrOS  IN  OIVIL  ACTIONS* 

Chapteb    L  The  complaint. 
n.  The  demurrer. 
III.  The  answer. 
rV.  The  reply, 
y.  Gknenu  rules  of  pleading. 
YL  Mistakes  in  pleaaing  and  amendments. 

CHAPTER  I. 

THX  OOHFLAIirr. 

Bao.  140.  Forms  of  pleadings  heretofore  existing  abolished. 

141.  First  pleading  to  be  Qompiaint 

142.  Complaint)  what  to  contain. 

oidformi       S  140.  All  the  forms  of  pleading  heretofore  existing,  are 
aboii^hSit^  abolished;   and  hereafter,  the   forms  of  pleading  in  dvil 
actions,  in  conrts  of  record^  and  the  mles  by  whi(£  the  suffix 
ciency  of  the  pleadings  is  to  be  determined,  are  those  pre- 
scribed by  this  act. 

As  amended  by  Laws  of  1862,  ch.  392. 

19  N.  T.,  492;  13  N.  T.,  314j  12  N.  Y.,  441;  11  N.  T.,  361;  1  N.  T^ 
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480;  30  R,  346;  23  B.,  336;  22  B.,  368;  21  B.,  610;  18  B..  69T ;  9  ^^^^'  ^ 
382;  4  B08^  384;  23  How.  P.  B.,  130,  198 ;  17  How.  P.  B.,  198;  10 
How.  P.  R.,  49;  8  How.  P.  R.,  431;  6  How.  P.  R.,  194,  216,  472; 

10  Ab.,  364;  8  Ab.,  391;  6  Ab.,  346;  6  Ab.,  384;  4  Ab.,  129,  178  f 
1  Ab.,  366. 

S  141.  The  first  pleading  on  the  part  of  the  plaintiff,  is  the  T\ntv^ 

OOmplaint.  OGmplaint. 

14  B.,  104;  8Ab.,  391. 

g  142.  The  oomplaint  shall  contain :  S^t'to^** 

1.  The  title  of  the  oause,  specifying  the  same  of  the  court  rantain. 
in  which  the  action  is  brought,  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial  to  be  had,  and  the  names 

of  the  parties  to  the  action,  plaintiff  and  defendant; 

2.  A  plain  and  concise  statement  of  the  facts  constituting 
a  canse  of  action  without  unnecessary  repetition ; 

3.  A  demand  of  the  relief,  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

As  amended  bj  Laws  of  1861,  oh.  479. 

17  N.  Y.,  274;  16  N.  T.,  427 ;  14  N.  Y.,  342 ;  12  N.  Y.,  437,  441 ;  10  N. 
Y.,  69;  7  N.  Y.,  478,  499;  32  B.,  218;  30  B.,  431;   29  B.,  347,  386 
26  B.,  167,  420;   22  B.,  72,  368;   21  B.,  274;  18  B,  334;  16  B.,  67 

11  B.,  307,  671 ;  8  B.,  305 ;  7  B.,  88^  6  B.,  67  ;  23  How.  P.  R.,  144 
18  How.  P.  R.,  237  ;  17  How.  P.  R.,  198;  16  How.  P.  R.,  336,  397 
14  How.  P.  R.,  92 ;  13  How.  P.  R.,  220;  10  How.  P.  R.,  119;  9  How. 
P.  R.,  198,  378;  8  How.  P.  R.,  61,  431;  6  How.  P.  R.,  298,  362;  6 
How.  P.  R.,  439;  4  How.  P.  R.,  119,  164,  228;  9  Ab.,  159,  364; 
6  Ab.,  91;  4  Ab.,  204;  3  Ab.,  167,  384;  2  Ab.,  16;  1  Ab.,  396, 443. 

CHAPTER  II, 

THE  DEMTJBBEB. 

Shl  143.  nefendant  to  demur  or  answer. 
144.  When  the  defendant  may  demur. 
146.  Demurrer  must  specify  grounds  of  objection  to  complaint 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  oomplaint  may  be  taken  by  answer^ 

148.  Objection,  when  deemed  waived. 

S  143.  The  only  pleading  on  the  part  of  the  defendant,  13  nefendant 
either  a  demurrer  or  an  answer.    It  must  be  served  within  ^  ®""** 


twenty  days  after  the  service  of  the  copy  of  the  complaint. 

20  N.  T.,  368;  4  How.  P.  R.,374;  3  How.  P.  R.,  297;  10  Ab.,  134;  3 
Ab.,  13. 

5  144.  The  defendant  may  demur  to  the  complaint,  when  when  the 
it  ahall  appear  upon  the  fa^ie  thereof,  either :  ^^w. 

1.  That  the  court  ha£i  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or 

2.  That  the  piaintifi*  has  not  legal  capacity  to  sue ;  or 

3.  That  there  is  another  action  pen^g  between  the  same 
parties,  for  the  same  cause ;  or 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ;  or 

5.  That  several  causes  of  action  have  been  improperly 
united;  or 

6.  That  the  complaint  does  not  state  facts  sujBBcient  to  con- 
fltitate  a  caui^  of  action. 

24  N.  Y.,  609 ;  17  N.  T.,  274;  16  N.  Y.,  260;  16  N.  Y.,  427  ;  13  N.  Y., 
336;  12  N.  Y.,  441,  684;  10  N.  Y.,  317  ;  7  W.  Y.,  464^  499;  6  N.  Y., 
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PARTUL 


Demurrer 
raaftt  spect- 
ty  groands 
of  objeo 
tioit  to 
complaint. 


How  to 
proceed  if 
complaint 
be  amended 


Objection 
not  appear- 
ing on  face 
of  com- 
plaint may 
DC  talcen  by 
answer. 


Objection, 
when  deem- 
ed waived. 


•  Answer 
what  to 
contain. 


359;  32  B.,  220,  554;  31  B.,  239;  29  B.,  394;  28  B.,  248,  667; 
26  B.,  366;  24  B.,  410;  19  B.,  666;  18  B.,  618;  11  B.,  262;  16  3., 
65,  292,  465,  542;  15  B.,  331,  14  B.,  116;  13  B.,  185,  374;  12  B.,  18, 
439,  520;  10  B.,  451;  8  B.,  124,  400,  542,  656,  667;  6  B.,  67,  146; 
23  How.  P.  R.,  396;  22  How.  P.  R.,  30;  20  How.  P.  R.,  376;  17 
How.  P.  R..  62,  198,  240,  488;  15  How.  P.  R.,  501;  14  How.  P.  R., 
185;  13  How.  P.  R.,  360;  12  How.  P.  R.,  134;  11  How.  P.  R.,  216; 
9  How.  P.  R,  123,  246,  253,  378;  8  How.  P.  R.,  457,  512;  7  How. 
P.  R.,  5;  6  How.  P.  -R.,  257,  279,  298,  361,  380,  449;  6  How.  P.  R., 
51,  96;  3  How.  P.  R.,  358,  391 ;  13  Ab.,  443;  12  Ab.,  442;  11  Ab., 
234;  10  Ab.,  197,  289,  436;  9  Ab.,  173;  8  Ab.,  19,  232,  297,  391; 
7  Ab.,  65,  140;  6  Ab.,  7,  112;  4  Ab.,  77,  108,  203;  3  Ab.,  121,  445, 
452,  308;  2  Ab.,  14,  404;  1  Ab.,  12. 

g  145.  The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint.  Unless  it  do  so,  it  may  be  disre- 
garded. It  may  be  taken  to  the  whole  complaint,  or  to  any 
of  the  alleged  causes  of  action  stated  therein. 

13  N.  Y.,  134;  27  B.,  626;  16  B.,  373,  542;  14  B.,  535;  7  B.,  206;  10 
How.  P.  R.,  363;  8  How.  P.  R.,  177;  7  How.  P.  R.,  278;  6  How. 
P.  R.,  361;  5  How.  P.  R.,  112;  4  How.  P.  R.,  98;  6  Ab.,  7;  1  Ab., 
337. 

S  146.  If  the  complaint  be  amended,  a  copy  thereof  mnst 
be  served  on  the  defendant,  who  must  answer  it  within  twenty 
days,  or  the  plaintiff  upon  filing  with  the  clerk  proof  of 
the  service,  and  of  the  defendant's  omission,  may  proceed  to 
obtain  judgment,  as  provided  by  section  246,  but  where  an 
application  to  the  court  for  judgment  is  necessary,  eight  days' 
notice  thereof  must  be  given  to  the  defendant. 

13N.  Y.,  134;  25  B.,  168. 

S  147.  When  any  of  the  matters  enumerated  in  section  144 
do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taJ^en  by  answer. 

16  N.  Y.,  266;  14  N.  Y.,  469;  13  N.  Y.,  134,  336;  32  B.,  654;  26  B., 
366;  25  B.,  168;  24  B.,  410;  19  B.,  666;  16  B.,  292,  465;  15  B., 
331;  13  B.,  185  ;  10  B.,  451,  8  B.,  543,  656;  8  How.  P.  R.,  512;  6 
How.  P.  R.,  279,  449 ;  5  How.  P.  R.,  5,  61,  96;  10  Ab.,  134;  8  Ab., 
392;  7  Ab.,  140;  6  Ab.,  7:  4  Ab.,  108;  3  Ab.,  445;  2  Ab.,  162. 

S  148.  If  no  such  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of  the 
court,  and  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

24  N.  Y.,  609;  20  N.  Y.,  358;  19  N.  Y.,  493;  16  N.  Y.,  266;  13  N.  Y., 
336;  12  N.  Y.,  684;  7  N.  Y.,  464;  32  B.,  554;  26  B.,  366;  26  B., 
168;  24  B.,  410;  22  B.,  371;  19  B.,  186,  666;  18  B.,  618;  16  B., 
292",  15  B.,  351 ;  14  B.,  535;  13  B.,  18;  12  B.,  236;  10  B.,  452;  8 
B.,  400,  656;  4  E.  D.  8.,  95;  22  How.  P.  R.,  231;  19  How.  P.  B, 
116;  15  How.  P.  R.,  501;  8  How.- P.  R.,  512;  5  How.  P.  R.,  6;  4 
How.  P.  R.,  16;  10  Ab.,  134,  197,  378,  436;  6  Ab.,  7 ;  4  Ab.,  295 ; 
3  Ab.,  442,  445. 

CHAPTER  III. 

THE   ANSWER. 
Sko.  149.  Answer,  what  to  contain. 

150.  May  set  forth  as  many  defenses  and  oonnter-claims  as  exist. 

151.  Demurrer  as  to  some  causes  of  action,  and  answer  as  to  others. 

152.  Sham  and  irrelevant  defenses  to  be  stricken  out. 

5  149.  The  answer  of  the  defendant  must  contain ; 

1.  A  general  or  specilic  denial  of  each  material  allegation 
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of  the  compIaiDt  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief; 
2.  A  statement  of  any  new  matter  constituting  a  defense 
or  counter-claim,  in  ordinary  and  concise  language  without 
repetition. 

Amended  by  Laws  of  1852,  ch.  479 ;  1852,  ch.  392. 

20  N.  Y.,  362;  18  N.  Y.,  123;  16  N.  Y.,  309;  12  N.  Y.,  17;  11  N.  Y., 
351 ;  6  N.  Y.,  27;  32  B.,  219,  588;  31  B.,  634;  28  B.,  179;  27  B., 
635;  22  B.,  660;  20  B.,  478;  19  B.,  202;  16  B.,  56,  346;  14  B., 
396;  8  B.,  77,  305;  7  B.,  88;  4  Bos.,  609;  3  Bos.,  162,  560;  3  £. 
D.  a,  438 ;  1  B.  D.  S.,  553 ;  2  HUt,  1 ;  23  How.  P.  R.,  105 ;  20  How. 
P.  R.,  507  :  14  How.  P.  R.,  99;  13  How.  P.  R.,  112;  12  How.  P.  R., 
500;  11  How.  P.  R.,  398;  10  How.  P.  R.,  19,  381;  9  How.  P.  R., 
48,  246,  290,  356;  8  How.  P.  R.,  28,  335,  441;  7  How.  P.  R.,  171; 
6  How.  P.  R.,  17,  145,  312,  401,  420,  435 ;  5  How.  P.  R.,  14,  272, 
321 ;  4  How.  P.  R.,  21,  155;  3  How.  P.  R.,  296,  322,  365,  369,  377 ; 
11  Ab.,  388;  10  Ab.,  126;  7  Ab.,  372;  6  Ab.,  305;  3  Ab.,  2;  2  Ab., 
152;  1  Ab.,  2,48. 

S  150.  The  counter-claim  mentioned  in  the  last  section,  ^J^J 
must  be  one  existing  in  favor  of  a  defendant,  and  against  a  forth  m 
plaintiflF,  between  whom  a  several  judgment  might  be  had  in  SffeJcei 
the  action,  and  arising  out  of  one  of  the  following  causes  of  cudi^  m^ 
action :  •****• 

1.  A  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint,  as  the  foundation  of  the  plain- 
tifl''s  claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action. 

The  defendant  may  set  forth  by  answer,  as  many  defenses 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 

They  must  each  be  separately  stated,  and  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  such  manner 
that  they  may  be  intelligibly  distinguished. 

As  amended  by  Laws  of  1852,  ch.  392. 

20  N.  Y.,  362  ;  15  N.  Y.,  379 ;  14  N.  Y.,  90,  469 ;  13  N.  Y.,  252  ;  12  N. 
Y.,  165;  11  N.  Y.,  351;  32  B.,  150,  588;  30  B.,  228,  622;  29  B., 
386;  28  B.,  179:  27  B..  81,  495;  24  B.,  631  ;  23  B.,  262,  263;  22 
B.,  145,  335,  536,  660 ;  20  B.,  339,  478,  617;  19  B.,  199;  15  B.,  15, 
369;  8  B.,  ^04;  7  B.  88;  4  Bos..  36;  4  E.  D.  S.,  285;  3  £.  D.  S., 
138;  2  E.  D.  S.,  317  ;  23  How.  P.  R.,  105;  14  How.  P.  R.,  65,  99 
13  How.  P.  R.,  84,  247,  248 ;  12  How.  P.  R..  311 ;  11  How.  P.  R., 
408;  10  How.  P.  R,  41,  46,  69;  9  How.  P.  R.,  48,  366;  8  How.  P. 
R.,  193;  335,  454;  7  How.  P.  R.,  294;  6  How.  P.  R.,  292,  420;  4 
How.  P.  B..  374 ;  12  Ab.,  300 ;  7  Ab.,  309,  468 ;  6  Ab.,  291 ;  5  Ab., 
10,  60 ;  4  Ab.,  204 ;  3  Ab.,  119,  184  ;  1  Ab.,  2. 

5 151.  The  defendant  may  demur  to  one  or  more  of  several  ^^jj^^Sa 
canse^  of  action  stated  in  the  complaint,  and  answer  the  »^bo?* 
residue.  ISVrer"^^ 

4  B.  D.  S.,  95 ;  5  Ab.,  60 ;  1  Ab.,  337.  as  to  others. 

S  152.  Sham  and  irrelevant  answers  and  defenses  may  be  f^,"* 
stricken  out  on  motion  and  upon  such  terms  as  the  court  may  S«'«?s«t*® 
ui  their  discretion  impose.  out. 

As  ani<»nded  by  Laws  of  1851,  ch.  479. 

23  N.  v.,  163  ;  27  B.,  032  ;  15  B.,  16 ;  2  Hilt.,  476  ;  22  How.  P.  R.,  8,  345 ; 
21  How.  P.  a,  412,  443,  475;  18  How.  P.  R.,  210;  15  How.  P.  R, 
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Reply, 
when  to  be 
pat  in,  and 
what  to 
contain. 


'^**  ™-  186,  329,  371 ;  14  How.  P.  R.,  406;  11  How.  P.  R.,  398 ;  10  How. 

P.  R^  128,  465;  9  How.  P.  R.,  48.  216,  216,  217;  8  How.  P.  R, 
274;  7  How.  P.  R.,  60,  484;  6  How.  P.  R.,  312,  366,  476;  6  How. 
P.  R.,  247;  13  Ab.,  311,  354;  11  Ab.,  418,  436;  9  Abl,  27;  3  Ab.,  3^ 
1  Ab.,  42. 

CHAPTER  IT. 

THX  BBPLT. 

Saa  153.  Reply,  when  to  be  put  in,  and  what  to  oontain. 

164.  When  defendant  may  move  for  judgment  upon  an  answer. 
166.  Demurrer  to  reply. 

§  153.  When  the  answer  contains  new  matter,  constituting 
a  counter-claim,  the  plaintiflF  may,  within  twenty  days,  reply 
to  such  new  matter,  denying  generally  or  specifically  each 
allegation  controverted  by  him,  or  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief;  and  he  may  allege,  in 
ordinary  and  concise  language,  without  repetition,  any  new 
matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  such  new  matter  in  the  answer ;  and  the  plaintiff 
may,  in  all  cases,  demur  to  an  answer  containing  new  matter, 
where  upon  its  face  it  does  not  constitute  a  counter-claim  or 
defense ;  and  the  plaintiff  may  demur  to  one  or  more  of  such 
defenses  or  counteivclaims,  and  reply  to  the  residue  of  the 
counter-claims.  And  in  other  cases,  when  an  answer  con- 
tains new  matter,  constituting  a  defense  by  way  of  avoidance, 
the  court  may,  in  its  discretion,  on  the  defendant's  motion, 
require  a  reply  to  such  new  matter ;  and  in  that  case  the  re- 
ply shall  be  subject  to  the  same  rules  as  a  reply  to  a  counter- 
claim. 

Amended  by  laws  of  1861,  ch.  479;  1852,  oh.  392;  1855,  ch.  44;  1857, 
eh.  723;  1860,  ch.  469. 

13  N.  T.,  252;  30  B.,  346;  22  B.,  152;  18  B.,  597;  15  B.,  187;  14  B, 
536;  8  B.,  440;  7  B.,  88;  13  Ab.,  312;  11  Ab.,  435;  10  Ab.,  363, 
371;  9  Ab.,  40,  123;  6  Ab.,  76;  4  Ab.,  247;  3  Ab.,  323;  1  Ab., 
48;  23  How.  P.  R.,  105,  269;  18  How.  P.  R.,  83;  16  How.  P.  R., 
34;  13  How.  P.  R.,  102 ;  10  How.  P.  R.,  69,  80,  148 ;  9  How.  P.  R., 
145,  246,  356,  481,  488;  8  How.  P.  R.,  9,  122,  146,  205,  234,  237;  t 
How.  P.  R.,  57,  433 ;  6  How.  P.  R.,  159,  267,  298,  436;  4  How.  P. 
R.,  413. 

wh^de.  g  164.  If  the  answer  contain  a  statement  of  new  matt^ 
mj  moTe  oonstituting  a  defense,  and  the  plaintifF  Ml  to  reply  or  demur 
SSntl^uVm  thereto  within  the  time  prescribed  by  law,  the  defendant  may 
move  on  a  notice  of  not  less  than  ten  days  for  such  judgment, 
as  he  is  entitled  to  upon  such  statement,  and  if  the  case  le- 
quiie  it,  a  writ  of  inquiry  of  damages  may  be  issued. 

See  post.  Laws  of  1863,  ch.  392. 

18  B.,  697 ;  22  How.  P.  R.,  290 ;  9  How.  P.  R.,  481,  488;  8  How.  P.  R., 

205 ;  6  How.  P.  R.,  50 ;  5  How.  P.  R.,  146 ;  12  Ab.,  13 ;  2  Ab.,  152 ; 

1  Ab.,  48. 

g  166.  If  a  reply  of  the  plaintiff  to  any  defense  set  up  by 
the  answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof. 

13  N.  T.,  88;  14  B.,  636;  11  How.  Pv  R.,  36;  7  How.  P.  R.,  433;  6 
How.  P.  R.,  21. 
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Skl  156.  Pleadings  to  be  subscribed,  and  when  to  be  Terifled* 

167.  Yeriflcation  of  pleadings. 

168.  How  to  state  an  account  in  pleading. 

169.  Pleadings  to  be  liberally  coustrued.. 

160.  Irreleyant  or  redundant  matter  to  be  stricken  out 

161.  Judgment,  how  to  be  pleaded. 

162.  Condidona  precedent^  how  to  be  pleaded. 

163.  Private  statutes,  how  to  be  pleaded. 

164.  Libel  and  slander,  how  stated  in  complaint. 
166.  Answer  in  such  cases. 

166.  In  actions  to  recoyer  property  distrained  for  damage,  answer  need  not  set 

forth  title. 

167.  What  causes  of  action  may  be  joined  in  the  same  action. 

168.  Allegation  not  denied,  when  to  be  deemed  true. 

S  156.  Every  pleading  in  a  court  of  record  must  be  sub-  g^jj^^g 
scribed  by  the  party,  or  his  attorney,  and  when  any  pleading  KiibcS! 
is  verified,  every  subsequent  pleading,  except  a  demurrer,  ^ri£!Soa 
must  be  verified  also.  required. 

As  amended  by  Laws  of  1851,  ch.  479. 

12  How.  P.  R.,  398;  7  How.  P.  R.,  8;  3  How.  P.  R,  266;  10  Ab.,  70. 

S  157.  The  verification  must  be  to  the  effect,  that  the  same  verificattoa 
is  true  to  the  knowledge  of  the  person  making  it  except  as  to  ^g£^^ 
those  matters  stated  on  information  and  beliel^  and  as  to  those 
matters  he  believes  it  to  be  true,  and  must  be  by  the  afSdavit 
of  the  party,  or  if  there  be  several  parties  united  in  interest, 
and  pleading  together,  by  one  at  least  of  such  parties  ac- 
quainted with  the  facts,  tf  such  party  be  within  the  county 
where  the  attorney  resides,  and  capable  of  making  the  affi- 
davit. The  affidavit  may  also  be  made  by  the  agent  or  attor- 
ney, if  the  action  or  defense  be  founded  upon  a  written 
instrument  for  the  payment  of  money  only,  and  such  instru- 
ment be  in  the  i)ossession  of  the  agent  or  attorney,  or  if  all 
the  material  allegations  of  the  pleading  be  within  the  i)erso- 
nai  knowledge  of  the  agent  or  attorney.  When  the  pleading 
is  veiified  by  any  other  person  than  the  party,  he  shall  set 
forth  in  the  affidavit  his  knowledge,  or  tiie  grounds  of  his 
belirf  on  the  subject,  and  the  reasons  why  it  is  not  made  by 
liie  party.  When  a  corporation  is  a  party,  the  verification 
may  be  made  by  any  officer  thereof;  and  when  the  state  or 
any  officer  thereof  in  its  behalf  is  a  party,  the  verification 
may  be  made  by  any  person  acquainted  with  the  facts.  The 
verification  may  be  omitted  when  an  admission  of  the  truth 
of  the  allegation  might  subject  the  party  to  prosecution  for 
felony.  Jmd  no  pleading  can  be  used  in  a  criminal  prosecu- 
tion against  the  i>arty,  as  proof  of  a  fact  admitted  or  alleged 
in  8a<£  pleading. 

As  smended  hy  Laws  of  1851,  ch.  479. 

7  N.  Y.,  480;  8  B.,  77;  18  How.  P.  R.,  149;  16  How.  P.  R,  397;  14 
How.  P.  R,  151,  311,  335;  13  How.  P.  B.,  309;  12  How.  P.  &,  64; 
11  How.  P.  R.,  442,  374;  8  How.  P.  E.,  42,  212;  7  How.  P.  R,,  121, 
221;  6  How.  P.  R.,  271,  400;  6  How.  P.  B.,  237,  238;  4  How.  P.R^ 
126;  13  Ab.,  106;  10  Ab.,  70;  9  Ab.,  104,  403;  8  Ab.,  423;  6  Ab., 
90;  5  Ab.,  147;  4  Ab.,  232;  2  Ab.,  165. 
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g  158.  It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 
pleading,  the  items  of  an  account  therein  alleged;  but  he 
shall  deliver  to  the  adverse  party,  within  ten  days  after  a 
demand  thereof  in  writing,  a  copy  of  the  account,  which  if 
the  pleading  is  verified,  must  be  verified  by  his  own  oath,  or 
that  of  his  agent  or  attorney,  if  within  the  personal  know- 
ledge of  such  agent  or  attorney,  to  the  eflTect  that  he  believes 
it  to  be  true,  or  be  precluded  from  giving  evidence  thereof. 
The  court,  or  a  judge  thereof,  or  a  county  judge,  may  order 
a  further  account  when  the  one  delivered  is  defective,  and  the 
court  may  in  all  cases  order  a  bill  of  particulars  of  the  claim 
of  either  party  to  be  furnished. 

As  amended  by  Laws  of  1851,  ch.  479. 

15  N.  Y.,  427;  15  B.,  661:  9  How.  P.  R.,  186;  10  Ab.,  145;  1  Ab.,  107; 
'     2  HUt.,  679. 

picftdinga  §  159.  In  the  construction  of  a  pleading,  for  the  purpose 
S?iy  cdii'?^''  of  determining  its  eflEect,  its  allegations  shall  be  liberally  con- 
Btrnod.       strued,  with  a  view  to  substantial  justice  between  the  parties. 

19  N.  Y.,  233;  12  N.  Y.,  439,  441;  8  N.  Y.,  174;  26  B.,  359;  17  B.,  270  j 
16  B.,  66;  10  How.  P.  R.,  49;  9  How.  P.  R.,  523;  8  Ab.,  392. 

Irrelevant        §  160.  If  irrelevant  or  redundant  matter  be  inserted  in  a 

Jn'mjiue'ra  pl^^ding,  it  may  bc  stricken  out,  on  motion  of  any  person 

t«  be^j^rick-  aggrieved  thereby.    And  when  the  allegations  of  a  pleading 

are  so  indefinite  or  uncertain  that  the  precise  nature  of  the 

charge  or  defense  is  not  apparent,  the  court  may  require 

the  pleading  to  be  made  definite  and  certain,  by  amendment. 

>  21  N.  Y.,  569;  13  N.  Y.,  85;  12  N.  Y.,  440;  32  B.,  220;  30  B.,  346;  27 

B.,  633;  23  B.,  582;  20  B.,  348;  10  B.,  154;  8  B.,  304;  7  B.,  88;  23 
How.  P.  R.,  144;  22  How.  P.  R.,  30,  236;  20  How.  P.  R.,  167;  19 
How.  P.  R.,  94;  18  How.  P.  R.,  240,  531 ;  17  How.  P.  R.,  198;  16 
How.  P.  R.,  186;  12  How.  P.  R.,  22,  49;  9  How.  P.  R.,  78,  288, 
352;  6  How.  P.  R.,  292,  356,  383,  475.  68,  71;  6  How.  P.  R,  44, 
56;  4  How.  P.  R.,  68,  69,  317;  13  Ab.,  313;  12  Ab.,  442;  10  Ab., 
133,  144;  9  Ab.,  40,  209;  8  Ab.,  391;  6  Ab.,  76;  4  Ab.,  178,  204; 
2  Ab.,  327,  468. 

g  161.  In  pleading  a  judgment,  or  other  determination  of 
a  court,  or  officer  of  special  jurisdiction,  it  shall  not  be  neces- 
sary to  state  the  facts  conferring  juriscUction,  but  such  judg- 
ment or  determination  may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  controverted,  the  party  plead- 
ing shall  be  bound  to  establish  on  the  trial,  the  facts  confer- 
ring jurisdiction. 

15  N.  Y.,  427;  22  B.,  370;  18  B.,  261;  9  B.,  382;  13  How.  P.  R.,  638; 
13  Ab.,  184,  245. 

2  162.  In  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  shall  not  be  necessary  to  state  the  facts, 
showing  such  performance;  but  it  may  be  stated  generally, 
that  the  party  duly  performed  all  the  conditions  on  his  part; 
and  if  such  allegation  be  controverted,  the  party  pleading 
shall  be  bound  to  establish  on  the  trial,  the  facts  showing 
such  performance.  In  an  action  or  defense,  founded  upon 
an  instrument,  for  the  payment  of  money  only,  it  shall  be 
sufficient  for  a  party  to  give  a  copy  of  the  instrument,  and  to 
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fttate  that  there  is  dae  to  him  thereon'  from  the  adverse  party 
a  specified  sum  which  he  claims. 

As  amended  by  Laws  of  1851,  ch.  479. 

15  N.  Y.,  427 ;  30  B.,  493 ;  29  B.,  385;  17  B.,  433;  22  How.  P.  R.,  30; 

15  How.  P.  R.,  397;  12  How.  P.  R.,  453;  10  How.  P.  R.,  33,  274; 

8  How.  P.  R,  51;  5  How.  P.  R.,  357;  12  Ab.,  128,  437;  6  Ab.,  91; 

4  Ab.,  127 ;  3  Ab.,  253;  1  Ab.,  403. 

S  163.  In  pleading  a  private  statute,  or  a  right  derived  ^^^^ 
therefrom,  it  shall  be  sufficient  to  refer  to  such  statute,  by  its  ^fr[.^^ 
title  and  the  day  of  its  passage,  and  the  court  shall  thereupon  ^ 
take  judicial  notice  thereof. 

15N.  Y.,  427;  2  Ab.,  404. 

S  164.  In  an  action  for  libel  or  slander,  it  shall  not  be  JjJJ^jJJP* 
necessary  to  state  in  the  complaint  any  extrinsic  facts,  for  how  suted 
the  purpose  of  showing  the  application  to  the  plaintiff;  of  the  p]^T 
defamatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  shall  be  sufficient  to  state  generally,  that  the  same  was 
published  or  spoken  concemiug  the  plaintifi",  and  if  such  alle- 
gation be  controverted,  the  plaintiff  shall  be  bound  to  estab- 
hsh,  on  trial,  that  it  was  so  published  or  spoken. 

14  How.  P.  R.,  46;  6  How.  P.  R.,  172;  5  Ab.,  498;  4  Ab.,  459. 

§  165.  In  the  actions  mentioned  in  the  last  section,  the  f„X^^ 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages;  and  whether  he 
prove  the  Justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances. 

12  N.  Y.,  72;  11  N.  Y.,  363;  24  B.,  623,  631;  19  B.,  263;  13  B.,  223; 
14  How.  P.  R.,  46 ;  13  How.  P.  R.,  97 ;  10  How.  P.  R.,  80 ;  6  How. 
P.  R.,  17,  376;  11  Ab.,  156;  3  Ab.,  374;  2  Ab.;  152. 

g  166.  In  an  action  to  recover  the  i)ossession  of  property  Jjf^^j^^^j 
distrained  doing  damage,  an  answer  that  the  defendant  or  p°ropc?ty' 
person  by  whose  command  he  acted,  was  lawfully  possessed  for  damage 
of  the  real  property  upon  which  the  distress  was  made,  and  uilTnot 
that  the  property  distrained  was  at  the  time  doing  damage  fg^  «[}o 
thereon,  shall  be  good,  without  setting  forth  the  title  to  such 
real  property. 

4  Ab.,  203. 

S  167.  The  plaintiff  may  unite  in  the  same  complaint  ^Jj^^^ 
several  causes  of  action,  whether  they  be  such  as  have  been  ^ctioUmar 
heretofore  denominated  legal  or  equitable,  or  both,  where  ?he  Simo 
they  all  rise  out  of,  *^"*»"- 

1.  The  same  transaction  or  transactions  connected  with  the 
same  subject  of  action ; 

2-  Contract,  express  or  implied;  or 

3.  Injuries  with  or  without  force,  to  person  and  property; 
or  either;  or 

4.  Injuries  to  character;  or 

5.  Claims  to  recover  real  proi)erty,  with  or  without  dama- 
ges, for  the  withholding  thereof,  and  the  rents  and  profits  of 
tiie  same;  or 
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PABTin.       ^^  Claims  to  recover  personal  property,  with  or  without 
damages,  for  the  withholding  thereof;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  sepa- 
rately stated. 

As  amended  bj  Laws  of  1852,  ch.  392 ;  1863,  cfa.  392.' 
1  N.  Y.,  490;  30  B.,  61,  386;  29  6.,  394;  28  6.,  249,  386;  23  B.,  95;  38 
B^  368;  21  B.,  274;  19  B.,  518;  16  B.,  292,  293 ;  14  B.,  116;  12  B^ 
481;  11  B.,  307,  599;  10  B.,  446,  657;  9  B.,  246;  8  B.,  335;  23 
How.  P.  R.,  247,  469;  17  How.  P.  R,,  78,  240,  618;  16  How.  P.  R, 
240;  15  How.  P.  R.,  85,223,335;  14  How.  P.  R,  185;  12  How.  P.  R., 
331 ;  11  How.  P.  R.,  245;  10  How.  P.  R.,  41 ;  9  How.  P.  R.,  78, 113, 
123,  312,  342,  378;  8  How.  P.  R.,  69,  73,  177,  521;  7  How.  P.  R, 
136;  6  How.  P.  R,  131,  229,  298,  380;  6  How.  P.  R.,  172;  4  How. 
P.  R.,  76, 228;  13  Ab.,  74;  12  Ab.,  52;  11  Ab.,  248,  432;  9  Ab.,  93; 
8  Ab.,  4,  232;  7  Ab.,  65;  4  Ab.,  176,  203;  1  Ab.,  178,  376;  1  ffilt, 
416;  4  E.  n.  S.,  379;  3  Bos.,  456. 

Aneffatton  S  l^^-  Evcry  material  allegation  of  the  complamt,  not 
JSfcJde^  controverted  by  the  answer,  as  prescribed  in  section  one  hun- 
gtobe  dred  and  forty-nine;  and  every  material  allegation  of  new 
matter  in  the  answer,  constituting  a  counter  claim,  not  con- 
troverted by  the  reply,  as  prescribed  in  section  one  hundred 
and  fifty-three,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true.  But  the  allegation  of  new  matter  in  the  answer,  not 
relating  to  a  counter-claim,  or  of  new  matt<er  in  a  reply,  is  to 
be  deemed  controverted  by  the  adverse  party  as  upon  a  direct 
d^al  or  avoidance,  as  the  case  may  require. 

As  amended  hj  Laws  of  1852,  ch.  392. 

18  N.  Y.,  121;  16  N.  Y.,  182;  13  N.  Y.,  252;  24  R,  543;  22  R,  26, 
152,  159;  21  B.,  198;  20  B.,  317,  343;  19  B.,  264;  16  B.,  57;  12 
B.,  577;  10  B.,  286;  8  B.,  77  ;  18  How.  P.  R,  308;  13  How.  P.  R., 
102 ;  12  How.  P.  R.,  320 ;  10  How.  P.  R.,  49,  69 ;  9  How.  P.  R, 
145,  352,  481;  a  Ab.,  297;  7  Ab.,  139;  6  Ab.,  112;  5  Ab.,  205;  3 
Ab.,  151;  2  Ab.,  152;  1  Ab.,  248. 

CHAPTER  TI. 

MISTAKES  IN  PLEADING  AND  AMENDMENTS. 

Sbg.  169.  Material  varianoes,  how  provided  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  to  be  deemed  a  variaDoe. 

172.  Amendments  of  course,  and  after  decision  on  demmrer. 

173.  Amendments  by  the  court. 

174.  Amendments,  extensions  of  time,  relief  from  judgments. 

175.  Suing  a  party  by  a  fictitious  name^  when  allowed. 

176.  No  error  or  defect  to  be  regarded,  unless  it  affect  substantial  rights. 

177.  Supplemental  complaint,  answer  and  reply. 


Material 
variances, 


S  169.  No  variance  between  the  allegation  in  a  pleading 

how  Jji-  *°^  ^^  proof,  shall  be  deemed  material,  unless  it  have  actually 

d^fSr  '  misled  the  adverse  party,  to  his  prejudice,  in  maintaining  h& 

action  or  defense,  upon  the  merits.    Whenever  it  shall  be 

alleged,  that  a  party  has  been  so  misled,  that  fact  shall  be 

proved  to  the  satis&ction  of  the  court,  and  in  what  respect 


Digitized  by  LjOOQIC 


CODE  OF  PROCEDURE.  49 

he  has  been  misled ;  and  thereupon  the  court  may  order  the  ^'"^'  ^ 
pleading  to  be  amended,  upon  such  terms  as  shall  be  just. 

30  B^  340;  2^  K,  359;  26  B.,  359;  25  B.,  162;  24  B.,  287;  22  B.,  322: 
31  a,  343;  20  B^  121,  602;  14  B^  661;  12  B.,  65;  10  B.,  330;  9 
B.,  371;  8  B.,  342;  18  How.  P.  R.,  506;  14  How.  P.  B^  187;  10 
How.  P.  R.,  316;  8  How.  P.  R.,  334;  10  Ab.,  374;  8  Ab.,  225. 

S  170.  Wheie  the  variance  is  not  material,  as  provided  in  ^^^'^ 
the  last  section,  the  court  may  direct  the  fact  to  be  found  bSw^^' 
according  to  the  evidence,  or  may  order  an  immediate  amend-  ^^•^'**'- 
menty  without  costs. 

11  N.  Y.,  374;  25  B.,  162;  24  B.,  287;  23  B.,  590;  22  B.,  322;  20  B., 
121;  10  B.,  330;  9  B.,  371;  3  Bos.,  456. 

S  171*  Where  however,  the  allegation  of  the  cause  of  action  ]!^^^ 
or  defense  to  which  the  proof  is  directed  is  unproved,  not  in  variMce. 
some  particular  or  particulars  only,  but  in  its  entire  scope  and 
meaning,  it  shall  not  be  deemed  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

16  N.  T,,  254;  15  N.  Y.,  497;  11  N.  Y.,  374;  29  B.,  293;  28  B.,  494; 
24  B.,  287;  23  R,  690;  14  B.,  651;  10  B.,  330;  19  How.  P.  R., 
234;  10  How.  P.  R.,  193,  315;  10  Ab.,  479;  7  Ab.,  198. 

5 172.  Any  pleading  may  be  once  amended  by  the  party  ^JSS^ 
of  course,  without  costs,  and  without  prejudice  to  the  proceed-  <»one. 
ings  already  had,  at  any  time  within  twenty  days  after  it  is 
served  or  at  any  time  before  the  period  for  answering  it 
expires,  or,  it  can  be  so  amended  at  any  time  within  twenty 

days  after  the  service  of  the  answer  or  demurrer  to  such  plead- 
mg  unless  it  be  made  to  appear  to  the  court  that  it  was  done 
for  the  purposes  of  delay  and  the  plaintiff  or  defendant  will 
thereby  lose  the  benefit  of  a  circuit  or  term  for  which  the 
caqse  is  or  may  be  noticed,  and  if  it  appear  to  the  court  that 
sodi  amendment  was  made  for  such  purpose  the  same  may 
be  stricken  out  and  such  terms  imposed  as  to  the  court  may 
seem  just.  In  such  case  a  copy  of  the  amended  pleading 
must  be  served  on  the  adverse  party.  After  the  decision  of  a  Alter  de- 
demurrer,  either  at  a  general  or  special  term,  the  court  may,  t^^ 
in  its  discretion,  if  it  api)ear  that  the  demurrer  was  interposed 
in  good  &ith,  allow  the  party  to  plead  over  upon  such  terms 
as  may  be  just  If  the  demurrer  be  allowed  for  the  cause 
mentioned  in  the  fifth  subdivision  of  section  one  hundred  and 
forty-four,  the  court  may,  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  order  the  action  to  be  divide<l  into  as 
many  actions  as  may  be  necessary  to  the  proper  determinar 
tion  of  the  causes  of  action  therein  mentioned. 

Amended  by  Laws  of  1851,  dL  479 ;  1859,  ch.  428. 

19  N.  Y.,  175;  22  How.  P.  B.,  33 1;  21  How.  P.  R,  97 ;  20  How.  P.  R., 
328 ;  18  How.  P.  R.,  272 ;  16  How.  P.  R.,  346 ;  14  How.  P.  R.,  495; 
13  How.  P.  B.,  468 ;  11  How.  P.  R.,  273 ;  9  How.  P.  R.,  95,  140 ;  8 
How.  P.  R.,  4«;  7  How.  P.  R.,  411 ;  6  How.  P.  R.,  325;  5  How.  P. 
a.,  142,  207,  302:  4  How.  P.  a,  174;  13  Ab.,  270;  12  Ab.,  5;  6 
Ab.,  82,  218;  5  Ab.,  69,  322;  4  Ab.,  203;  3  Ab.,  442,  323;  1 
Ab.,  85. 

5 173.  The  court  may,  before  or  after  judgment,  in  far-  Amend- 
thmuice  of  justice,  and  on  such  terms  as  may  be  proper,  ^^^wi, 
amend  any  pleading,  process  or  proceeding,  by  addmg  or 

V. — 7  ^,y,  ized  by  Google 


50  ADMINISTRATION  OP  CIVIL  JUSTICE. 
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striking  out  the  name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to  the  cajse,  or  when 
the  amendment  does  not  change  substantially  the  claim  or 
defense  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved. 

As  amended  by  Laws  of  1851,  ch.  479. 

22  N.  T.,  241 ;  18  N.  Y.,  521,  660;  14  N.  T^  281 ;  32  B^  221,  635;  29 
B.,  295;  26  B^  359;  25  B^  336;  24  B.,  287,  410;  23  K,  29;  22  R, 
139,  164,  322 ;  20  B.,  42,  502 ;  19  B.,  52,  186,  331 ;  17  B.,  105,  426; 
16  B.,  293;  14  B.,  252;  13  B.,  183;  9  B.,  206;  7  B.,  226;  22  Hovr. 
P.  E.,  481;  20  How.  P.  R.,  220,  256;  19  How.  P.  R.,  116,  234;  18 
How.  P.  R.,  606;  14  How.  P.  R,  232,  626;  13  How.  P.  R,  471 ; 
12  How.  P.  R,  381;  11  How.  P.  R,  170;  10  How.  J>.  R,  193;  8 
How.  P.  R,  334;  7  How.  P.  R,  294,  449;  6  How.  P.  R,  76,  390; 

6  How.  P.  R,  310;  4  How.  P.  R,  164;  11  Ab.,  420,  466;  10  Ab., 
374^  425,  479;  9  Ab.,  418;  7  Ab.,  199,  477;  6  Ab.,  79,  82,  214,  350, 
380;  6  Ab.,  70;  4  Ab.,  367  ;  3  Ab.,  87,  440;  2  Ab.,  442,  1  Ab.,  65; 

3  Bos.,  260. 

Amend-  S  1^74.  The  couri)  may  likewise,  in  its  discretion,  and  upon 

SSSionf  of  ftHch  terms  as  may  be  just,  allow  an  answer  or  reply  to  be 

from  j^dg^'  made  or  other  act  to  be  done  after  the  time  limited  by  this 

ueuu.       act,  or  by  an  order  enlarge  such  time;  and  may  also,  in  its 

discretion,  and  upon  such  terms  as  may  be  just,  at  any  time 

within  one  year  after  notice  thereof,  relieve  a  party  from  a 

judgment,  order,  or  other  proceeding,  taken  against  him 

through  his  mistake,  inadvertence,  surprise   or  excusable 

neglect:  and  may  supply  an  omission  in  any  proceeding;  and 

whenever  any  proceeding  taken  by  a  party  fails  to  coiiform 

in  any  respect  to  the  provisions  of  this  Code»  the  court  may 

in  like  manner  and  upon  like  terms,  i)ermit  an  amendment  of 

such  proceeding,  so  as  to  make  it  conformable  thereto. 

As  amended  bj  Laws  of  1851,  ch.  479. 

18  N.  Y.,  153;  30  B.,  121;  26  B.,  337;  12  B.,  287;  22  How.  P.  B.,  231 ; 
18  How.  P.  B.,  324;  17  How.  P.  R.,  383;  16  How.  P.  R,  386;  14 
How.  P.  B.,  19,  430;  13  How.  P.  R^  176;  12  How.  P.  B.,  400;  8 
How.  P.  R.,  312;  6  How  P.  R.,  326;  13  Ab.,  270;  7  Ab.,  266,  362, 
366;  6  AbL,  70;  4  Ab.,  251 ;  3  Ab.,  460;  2  Ab.,  IB. 

sninga  S  1'^^*  Whcu  the  plaiutifT  shall  be  ignorant  of  the  name 

SctiVioY/  of  a  defendant,  such  defendant  may  he  designated  in  any 
Sn?weJ***"  pleading  or  proceeding,  by  any  name;  and  when  his  true 

name  sfiill  be  discovered,  the  pleading  or  proceeding  may  be 

amended  accordingly. 

22  How.  P.  R,,  618;  T  How.  P.  R^  271. 

Noerroror  ^  176.  Tho  court  shall,  in  every  stage  of  an  aeCkm,  disre- 
Swlrdid,^  gard  any  error,  or  defect  in  the  pleadings  or  proceedings, 
fTCt%nb5'*''  which  shall  not  affect  the  substantial  rights  of  the  adverse 
Ji^hti**  party;  and  no  judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  (x  defect. 

20  N.  Y.,  360;  29  B.,  295;  26  B.,  369;  22  B.,  322;  20  B.,  66;  15  B., 
651;  14  B.,  252,  569;  13  B.,  183;  12  B.,  661,  28T;  8  B.,  219>  342 

7  B.,  88;  4  K  D.  a,  96;  17  How.  P.  R.,  197 ;  13  How.  P.  R.,  287 
9  How.  P  R.,  36;  6  How.  P.  R.,  76,  222;  8  Abi,  75;  6  Abi,  380 

4  Ab.,  178;  1  Ab.,  229. 

Bnppiemen.  g  177.  The  pMutlff  and  defendant  respectively,  may  be 
^LinTaD-    allowed,  on  motion,  to  nukke  a  supplemental  complaint,  an- 
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sweae  or  reply,  alleging  facts  material  to  l^e  caae,  oocmring  ^S!l^^ 
after  the  former  complaint,  answer  or  reply,  or  of  which  the  ^^^^* 
party  was  ignorant  when  his  former  pleading  was  made. 

aSB.,  269;  4  Bos.,  638;  13  How.  P.  B.,  247;  12  How.  P.  R,  621;  8 
How.  P.  B.,  61 ;  4  How.  P.  B.,  262;  4  Ab.,  69;  3  Ab.,  91. 

TITIiE  TU. 

OF  THE  PBOYISIOKAIi  SBMEDIE2S  IN  CIVIL  AOTIONS. 

CkuFTER  L  Arrest  and  bail  \ 

n.  Claim  and  delivery  of  personal  property. 
m.  Injunction. 
IT.  Attachment 
T.  ProTiaional  remedies. 

CHAPTER  I. 

ASBSST  Ain>  BAIL. 

Saa  178.  No  person  to  be  arrested,  except  as  prescribed  by  this  act 

179.  Cases  in  which  defendant  may  be  arrested 

180.  Order  for  arrest,  by  whom  made. 

181.  Affidavit  to  obtain  order.    To  what  actions  this  chapter  applicable^ 

182.  Security  by  plaintiff,  before  order  for  arrest 

183.  Order,  when  made  and  its  form. 

184.  Affidavit  and  order  to  be  delivered  to  sheriiT,  and  copy  to  defbndanta. 
186.  Arrest,  how  made. 

186.  Defendant  to  be  discharged  on  bail  or  deposit 
.    187.  Bail,  how  given. 

188  A;  189.  Surrender  of  defendant 

190.  Bail,  how  proceeded  agaiast 

191.  Bail,  how  exonerated. 

192.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance  or  rejection  by  him.. 

193.  Notice  of  justification.    New  undertaking,  if  other  bail 

194.  Qualifications  of  bail 

196  ft  196.  Justification  and  allowance  of  baiL 

197.  Deposit  of  money  with  sheriff. 

198.  Payment  of  money  into  court  by  sheriff. 

199.  Substituting  bail  for  deposit 

100.  Money  deposited  how  applied,  or  disposed  of. 

301.  Sheriff;  when  liable  as  bail;  and  his  discharge  (torn  liability.. 

202.  Proceedings  on  judgment  against  sheriff. 

303.  Bail  liable  to  sheriff. 

204.  Motion  to  vacate  order  of  arrest,  or  reduoo  bail 

206.  Affidavits  on  motion. 

S  178.  No  person  shall  be  arrested  in  a  civil  action  except  Nopenon 
as  prescribed  by  this  act;  but  this  provision  sb^  not  affect  JStSJi^x- 
the  act  to  abolish  imprisonment  for  debt,  and  to  punish  frau-  ^VSigy 
dalent  debtors,  passed  April  26, 1831,  or  any  act  amending  ^^  >ct* 
the  same,  nor  shall  it  apply  to  proceeilings  for  contempts. 

15  B.,  402;  10  B.,  46;  22  How.  P.  R.,  501;  8  How.  R  R.,  134;  7  How- 
P.  B.,  392 ;  9  Ab^  93 ;  3  Ab.,  87 ;  1  Ao.,  448. 

S  179.  The  defendant  may  be  arrested,  as  hereinafter  pre-  oum  tn 
scribed,  in  the  tbllowing  cases:  ^'^t^ 

I.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of  JSLd!"' 
action  not  arising  out  of  contract,  where  the  defendant  is  not 
a  resident  of  the  state,  or  is  about  to  remove  therefrom,  or 
where  the  action  is  for  an  injury  to  person  or  character,  or  for 
injuring,  or  for  wrongfully  taking,  detaining  or  converting 
property; 

«•  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
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many,  or  for  money  reodved,  or  property  embezzled  or  ftandur 
lently  misaj^lied,  by  a  public  officer  or  by  an  attorney,  solid* 
tor  or  oonnsellor,  or  by  an  officer  or  agent  of  a  corporation  or 
banking  assodation,  in  the  course  of  his  employment  as  such, 
or  by  any  &ctor,  agent,  broker,  or  other  person  in  a  fidudary 
capacity,  or  for  any  misconduct  or  neglect  in  office,  or  in  a 
professional  employment ; 

3.  In  an  action  to  recover  the  possession  of  personal  property 
uigustly  detaiaed,  where  the  property,  or  any  part  thereof, 
has  been  concealed,  removed  or  disposed  of,  so  that  it  cannot 
be  found  or  taken  by  the  sheriff,  and  with  the  intent  that  it 
should  not  be  so  found,  or  taken,  or  with  the  intent  to  deprive 
the  plamti£f  of  th^  benefit  theieof ; 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  con- 
tracting the  debt,  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  £sposing  of  the  pro- 
perty, for  the  taldng,  detention,  or  conversion  of  which  the 
action  is  brought ; 

5.  When  the  defendant  has  removed,  or  disposed  of  his  pro- 
perty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested,  in  any  action  except  for  a 
willftd  injury  to  person,  character  or  property. 

Amended  by  Laws  of  1851,  ch.  479;  1863,  ch.  392. 

9  JNT.  T.,  210;  6  N.  Y.,  562;  30  B.,  61,  SOY;  28  B.,  204;  26  B.,  82;  17 
B.,  644;  16  B.,  314;  16  B.,  405;  12  B.,  612;  11  B.,  303;  8  B.,  170, 
511 ;  4  Bos.,  94.  646 ;  3  Bos.,  634;  4  B.  D.  S.,  139,  227 ;  1  E.  D.  S., 
256;  2  Hilt.,  502;  3  S.  S.  0.,  709;  23  How.  P.  R.,  244,  421;  22 
How.  P.  R.,  416 ;  21  How.  P.  Rl,  116 ;  20  How.  P.  R.,  311;  18  How. 
P.  R.,  46,  94;  17  How.  P.  R.,  69,  483,  518;  16  How.  P.  B.,  48,  97, 
210;  14  How.  P.  R.,  136,  408;  13  How.  P.  R.,  222,  231 ;  12  How. 
P.  B.,  19,  289;  11  How.  P.  R.,  9,  108;  10  How.  P.  R.,  37,  269;  8 
How.  P.  R.,  Ill  298;  6  How.  P.  R^  86,  241,  316,  338;  5  How.  P. 
R.,  150,  251,  327.;  3  How.  P.  R.,  265;  13  Ab.,  405;  12  Ab.,  242;  11 
Ab.,  126,  261,  416;  10.  Ab.,  102,  256,  320;  9  Ab.,  92;  8  Ab.,  413; 
7  Ab.,  433;  6  Ab.,  37;  5  Ab.,  164,  389;  4  Ab.,  50;  3  Ab.,  269;  2 
Ab.,  186,  445;  1  Ab.,  76,  443. 

Order  for  S  ^^'  ^^  ordcr  for  the  arrest  of  the  defendant,  must  be 
whSJS"  ^^  obtained  from  a  judge  of  the  court  in  which  the  action  is 
»»^«-        brought,  or  from  a  county  judge. 

11  B.,  307 ;  20  How.  P.  R.,  236,  441 ;  12  Ab.,  293. 

AffldATit  to  S  181.  The  order  may  be  made,  where  it  shall  appear  to  the 
2?d5?       j"dge  by  the  affidavit  of  the  plamtiff,  or  of  any  other  person, 

that  a  sufficient  cause  of  action  exists,  and  that  the  case  is  one 

of  those  mentioned  in  section  179. 
TowiMit         The  provisions  of  this  chapter  shall  apply  to  all  actions 
J2fSS  '*^*'  included  within  the  provisions  of  section  179,  which  shall  have 
appTioabie.  .been  commenced  since  the  thirtieth  day  of  June,  one  thonsand 

icight  hundred  and  forty-eigh^,  and  in  which  judgment  shall 

Aiatiiave  been  obtained. 

9  N.  Y.,  210;  6  N.  T.,  562;  30  B.,  63;  26  B.,  82;  8  B.,  170;  21  How. 
P.  R.,  112,  152;  17  How.  P.  R.,  69,  483;  15  How.  P.  R.,  48;  10 
How.  P.  R.,  269;  6  How.  P.  R.,  316;  6  How.  P.  R.,  251;  4  How. 
P.  R.,  96;  15  Ab.,  164;  13  Ab.,  412;  6  Ab.,  40;  4  Boe.,  646;  2 
;HUt,  502. 
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S  182.  Before  making  the  order,  tbe  judge  shall  require  a  £^^j 
written  undertaking  on  the  part  of  the  plaintiif,  with  or  with-  gw'ilJde?*' 
out  sureties,  to  the  effect,  that  if  the  defendant  recover  judg-  of  amst. 
ment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
tbe  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  at  least  one  hundred  dollars.    If 
the  undertaking  be  executed  by  the  plaintiff,  without  sureties, 
be  shall  annex  thereto  an  aflSdavit  that  he  is  a  resident  and 
householder  or  freeholder  within  the  state,  and  worth  double 
the  sum  specified  in  the  undertaking,  over  all  his  debts  and 
liabilities. 

26  B^  58 ;  12  How.  P.  E.,  381 ;  9  How.  P.  R.,  266;  10  Ab.,  424;  3  Alx, 
184;  2  Ab.,  441. 

5  183.  The  order  may  be  made  to  accompany  the  summons,  Jj^jfi^,^ 
or  at  any  time  afterwards,  before  Judgment.    It  shall  require  uid?tB 
the  sheriff  of  the  county,  where  the  defendant  may  be  found,  *"™' 
forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified 
sum,  and  to  return  the  order  at  a  time  and  place  therein  men- 
tioned, to  the  plaintiff  or  attorney  by  whom  it  shall  be  sub- 
scribed or  indorsed;    But  said  order  of  arrest  shall  be  of  no  ^^^ 
avail,  and  shall  be  vacated  or  set  aside  on  motion,  unless  the  ^"~ 
same  is  served  ui>on  the  defendant,  as  provided  by  law  before 
the  docketing  of  any  judgment  in  the  action,  and  the  defen- 
deait  shall  have  twenty  days  after  the  service  of  the  order  of 
arrest  in  which  to  answer  the  complaint  in  the  action,  and  to 
move  to  vacate  the  order  of  arrest,  or  to  reduce  tiie  amount  of 
baU. 

Ab  amended  hj  Laws  of  1862,  ch.  4^0. 

11  B.,  303 ;  8  B.,  170;  16  How.  P.  R.,  625 ;  13  Ab.,  181 ;  8  Ab.,  160. 

5 184.  The  affidavit  and  order  of  arrest  shall  be  delivered  f^^^l^ 
to  the  sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  tobedeii- 
to  him  a  copy  thereof.  Ih^ff!  wd 

9  How.  p.  R.,  266.  SF/ntot. 

5 185.  The  sheriff  shall  execute  the  order«  by  arresting  the  ^J^,^ 
drfendant  and  keeping  him  in  custody,  until  discharged  by 

law ;  and  may  call  the  power  of  the  country  to  his  aid,  in  the 
execution  of  the  arrest  as  in  case  of  process. 

10B.,&2. 

5 186.  The  defendant  at  any  time  before  execution,  shall  ^^^^ 
be  discharged  from  the  arrest,  either  upon  giving  bail,  or  ui>on  charR^d » 
dqMdting  the  amount  mentioned  in  l^e  order  of  arrest,  as  deposit. 
piovided  in  this  chapter. 

7B.,  668. 

5 187.  The  defendant  may  give  bail,  by  causing  a  written  Ban,  how 
HBdertaking  to  be  executed  by  two  or  more  sufficient  bwl,  '*^*''' 
staling  their  places  of  residence  and  occupations,  to  the  effect 
tkal^  defendant  shall  at  all  times  render  himself  amenable 

to  the  process  of  the  court,  during  the  pendency  of  the  action, 
ttid  to  such  as  may  be  issued  to  enforce  the  judgment  therein, 
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or  if  he  be  arrested  for  the  cause  mentioned  in  the  third  sab- 
division  of  section  179,  and  undertaking  to  the  same  effect  as 
that  provided  by  section  211. 

6  N.  Y.,  564 ;  32  B.,  91 ;  31  B.,  63 ;  16  B.,  26;  10  B.,  62 ;  8  B.,  612;  11 
How.  P.  E.,  69,  518;  15  How.  P.  R,  12,  92;  8  How.  P.  R.,  Ill;  10 
Ab.,  19,  280;  8  Ab.,  152 ;  2  Ab.,  18. 

S  1^.  At  any  time  before  a  failure  to  comply  with  the 
undertaking,  the  bail  may  surrender  the  defendant  in  their 
exoneration,  or  he  may  surrender  himself  to  the  sheriff  of  the 
county  where  he  was  arrested,  in  the  following  manner ; 

1.^  A  certified  copy  of  the  undertaking  of  the  bail  shall  be 
delivered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
custody  thereon,  as  ui>on  an  order  of  arrest,  and  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender ; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may 
upon  a  notice  to  the  plaintiff,  of  eight  days,  with  a  copy  of 
the  certificate,  order  that  the  bail  be  exonerated ;  and  on  fiUing 
the  order  and  the  papers  used  on  said  application,  they  shall 
be  exonerated  accorcUngly.  But  this  section  shall  not  apply 
to  an  arrest  for  cause  mentioned  in  subdivision  3,  of  section 
179  so  as  to  discharge  the  bail  from  an  undertaking  given  to 
the  effect  provided  by  section  211. 

As  amended  bj  Laws  of  1851,  ch.  479. 
8  B.,  512. 

S  189.  For  the  purpose  of  surrendering  the  defendant,  the 
ball,  at  any  time  or  place,  before  they  are  finally  charged,  may 
themselves  arrest  him,  or  by  a  written  authority,  endorsed  on 
a  certified  copy  of  the  undertaking,  may  empower  any  person 
of  suitable  age  and  discretion  to  do  so. 

£  190.  In  case  of  failure  to  comply  with  the  undertaking 
the  bail  may  be  proceeded  against  by  action  only. 

g  191.  The  bail  may  be  exonerated,  either  by  the  death  of 
the  defendant  or  his  imprisonment  in  a  state  prison,  or  by  his 
legal  discharge  fix)m  the  obligation  to  render  himself  amena- 
ble to  the  process,  or  by  his  surrender  to  the  sheriff  of  the 
county  where  he  was  arrested,  in  execution  thereof,  within 
twenty  days  after  the  commencement  of  the  action  against 
the  bail,  or  within  such  further  time  as  may  be  granted  by 
the  court. 

12  B.,  612;  22  How.  P.  R.,  91;  21  How.  P.  R.,  147 ;  20  How;  P.  R.,  18; 
•  17  How.  P.  R,  441 ;  13  Ab.,  103;  12  Ab.,  81,  179;  10  Ab.,  279. 

DeitT^rr  of      g  ^^^'  Wlthiu  the  time  limited  for  that  purpose  the  sheriff 

rMto^in-  shall  deliver  the  order  of  arrest  to  the  plaintiff  or  attorney  by 

ril^^ionor  ^bom  it  is  subscribod,  with  his  return  indorsed,  and  a  certified 

jujection  by  copy  of  the  Undertaking  of  the  bail.    The  plaintiff,  within  ten 

days  thereafter,  may  serve  ui>on  the  sheriff,  a  notice  that  he 

does  not  accept  the  baU,  or  he  shall  be  deemed  to  have 

accepted  it,  and  the  sheriff  shall  be  exonerated  fix>m  liability. 

4  How.  P.  R.,  31 ;  3  How.  P.  R.,  384;  9  Ab.,  184. 
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5 193.  On  the  receipt  of  sueh  notice,  the  sheriff  or  defend-  Notice' or 
aat  may,  within  ten  days  thereafter,  give  to  the  plaintiff  or  {?on.'^ 
attorney  by  whom  the  order  of  arrest  is  subscribed,  notice  of 

the  justification  of  the  same,  or  other  baU,  (specifying  the 
places  of  residence  and  occupation  of  the  latter,)  before  a 
judge  of  the  court,  or  county  judge,  at  a  specified  time  and 
place;  the  time  to  be  not  less  than  five  nor  more  tli^n  ten 
days  thereafter.  In  case  other  bail  be  given,  there  shall  be  STng^*^ 
a  new  undertaking,  in  the  form  prescribed  in  section  one  otherW 
handred  and  eighty-eeven. 

As  amended  bj  Laws  of  1861,  oh.  479. 

12  Hov.  P.  K,  198 ;  13  AK,  423 ;  2  Ah.,  386. 

5 194.  The  qualifications  of  baU  must  be  as  follows:  S?nt^f^ 

1.  Each  of  tiiem  must  be  a  resident  and  householder  or  itSi^ 
freeholder,  within  the  state; 

2.  They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution, 
bat  the  judge,  or  a  justice  of  the  i>eace  on  justification,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts  less 
tban  that  expressed  in  the  order,  if  the  whole  justification  be 
eqmvident  to  that  of  two  sulBBcient  bail. 

7  Ab.,  n. 

J 195.  For  the  purpose  of  justification,  each  of  the  bml  i°"**5^, 
shall  attend  before  the  judge,  or  a  justice  of  the  peace,  at  the  ^^ 
time  and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency, 
in  such  manner  as  the  judge  or  justice  of  the  peace,  in  his 
discretion,  may  think  proper.  The  examination  shall  be  re- 
dnced  to  writing  and  subscribed  by  the  bail,  if  required  by 
the  plaintiff. 

13  Ab.,  423. 

$  196.  If  the  judge  or  justice  of  the  peace  find  the  bail  ^}^^^^ 
sufficient,  he  shall  annex  the  examination  to  the  undertaking,  ^ 
indorse  his  allowance  thereon,  and  cause  them  to  be  filed 
with  the  clerk;  and  the  sheriff  shall  thereupon  be  exonerated 
from  liability. 

13Ab.,423;  2  Ab.,  386. 

5 197.  The  defendant  may,  at  the  time  of  his  arrest,  iastead  B^itor 
of  giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  tbe'IS^ 
in  the  onier.    The  sheriff  shall  thereupon  give  the  defendant 

a  certificate  of  the  deposit,  and  the  defendant  shall  be  dis- 
diai^^ed  out  of  custody. 

5 198.  The  sheriff  diall,  within  four  days  after  the  deposit.  Pftymeotof 
pay  the  same  into  court;   and  shall  take  from  the  officer  ^Q?tbyX 
receiving  the  same,  two  certificates  of  such  payment,  the  '***'*'• 
one  of  which  he  shall  deliver  to  the  plaintiff,  and  the  other 

to  the  defendant  For  any  default  in  making  such  payment, 
the  same  proceedings  may  be  had  on  the  official  bond  of  the 
sheriff  to  collect  the  sum  deposited,  as  in  other  cases  of 
deliuqueucy. 
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§  199.  If  money  be  deposited,  as  provided  in  the  last  two 
sections,  bail  may  be  given  and  justified  upon  notice,  as  pre- 
scribed in  section  193,  any  time  before  judgment;  and  there- 
ui>on  the  judge  before  whom  the  justification  is  had,  shall 
direct,  in  the  order  of  allowance,  that  the  money  deposited 
be  refunded  by  the  sheriff  to  the  defendant,  and  it  shall  be 
refunded  accordingly. 

S  lltOO.  Where  money  shall  have  been  so  deposited,  if  it 
remain  on  deposit  at  the  time  of  an  order  or  judgment  for 
the  payment  of  money  to  the  plaintiff,  the  clerk  shall,  under 
the  direction  of  the  court,  apply  the  same  in  satisfaction 
thereof,  and  after  satisfying  tike  judgment,  shall  refund  the 
surplus,  if  any,  to  the  defendant.  If  the  judgment  be  in 
favor  of  the  defendant,  the  clerk  shall  refund  to  him  the 
whole  sum  deposited  and  remaining  unapplied. 

S  201.  If,  after  being  arrested,  the  defendant  escape  or  be 
rescued,  or  bail  be  not  given  or  justified,  or  a  deposit  be  not 
made  instead  thereof,  Sie  sheriff  shall  himself  be  liable  as 
bail.  But  he  may  discharge  himself  from  such  liability,  by 
the  giving  and  justification  of  bail  as  provided  in  sections 
193,  194,  195,  and  196,  at  any  time  before  process  against  the 
person  of  the  defendant,  to  enforce  an  order  or  judgment  in 
the  action. 

31  B.,  63 ;  82  How.  P.  R.,  91 ;  9  How.  P.  XL,  182, 188;  10  Ab.  12 ;  3  Alx, 
87 ;  4  Bos.,  94. 

S  202.  If  a  judgment  be  recovered  against  the  sheriff,  upon 
his  liability  as  bail,  and  an  execution  thereon  be  returned 
unsatisfied,  in  whole  or  in  part,  the  same  proceedings  may  be 
had  on  the  official  bond  of  the  sheriff,  to  collect  the  deficiency, 
as  in  other  cases  of  delinquency. 

31  B.,  63;  8  B.,  422;  10  Ab.,  20;  3  How.  P.  R.,  413;  1  a  a  C,  111. 

S  203.  The  bail  taken  upon  the  arrest  shall,  unless  they 
justify,  or  other  bail  be  given  or  justified,  be  liable  to  the 
sheriff,  by  action,  for  damages  which  he  may  sustain  by  rea* 
son  of  such  omission. 

31B.,  63;  10  Ab.,  20. 

S  204.  A  defendant  arrested,  may,  at  any  time  before  judg- 
ment, apply  on  motion,  to  vacate  the  order  of  arrest,  or  to 
reduce  the  amount  of  bail. 

As  amended  by  Laws  of  1858,  ch.  306. 

Y  B.  668;  23  How.  P.  R,  193;  21  How.  P.  R.,  464 ;  20  How  P.  B.,  266, 
441;  17  How.  P.  B.,  479;  16  How.  P.  R.,  12,  71;  14  How.  P.  R., 
136,  444;  13  How.  P.  R.,  490;  12  How.  P.  R.,  95,  198,  616;  10 
How.  P.  R.,  433;  9  How.  P.  R.,  475;  8  How.  P.  R.,  213 ;  6  How. 
P.  R.,  86,  241;  13  Ab.,  187 ;  12  Ab.,  159,  179,  476;  2  Ab.,  284. 

S  205.  If  the  motion  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
the  same  by  affidavits  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

8  B.,  124;  14  How.  P.  R,  136,  444;  13  How.  P.  R.,490;  10 How.  P.  R., 
433;  12  Ab.,  159,  179,  293;  7  Ab^  182. 
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CHAFTEBn.  ™^"- 

CXJOM  AKD  DEUYSBY  OP  PBXtSOKAL  PBOPEBTT. 

Sic.  306.  BeliTery  of  peraonal  property,  when  it  may  be  claimed. 
SOT.  Aflldftyit  and  its  reqaisiteB. 

208.  Requisition  to  sheriff,  to  take  and  deliver  the  property. 

209.  Security  on  the  part  of  the  plaintiff,  and  justification. 

210.  Exception  to  sureties  and  proceedings  thereon  or  on  failure  to  except. 

211.  Defendant  when  entitled  to  re-deliyery. 

212.  Justifioatidn  of  defendant's  sureties. 

.  213.  Qualification  and  justification  of  sureties. 

214.  Property,  how  taken  when  concealed  in  building  or  enclosure. 

215.  Ptoperty,  how  kept 

216.  G3aim  of  property  by  third  person. 

217.  Notice  and  affidavit  when  and  where  to  be  filed. 

S  206.  The  plaintifr,  in  an  action  to  recover  the  possession  DeiiTetrof 
of  personal  property,  may,  at  the  time  of  issuing  the  summons,  p?^!^, 
or  at  any  time  before  answer,  claim  the  immediate  delivery  ^V\!i 
of  such  property  as  provided  in  this  chapter.  ciained. 

20  B.,  493;  16  B.,  314;  12  B.,  360;  20  How.  P.  B.,  368;  8  How.  P.  B., 
191 ;  6  How.  P.  B.,  338 ;  13  Ab.,  181 ;  5  Ab.,  357 ;  4  Ab.,  51 ;  3  Ab., 
440;  2  Ab.,  165;  1  Ab.,  176;  3  S.  S.  C,  710. 

S  207.  Where  a  delivery  is  claimed,  an  affidavit  must  be  ^^** 
made  by  the  plaintiff,  or  by  some  one  in  his  behalf,  showing,  r^uiaitea. 

1.  That  the  plaintiff  is  the  owner  of  the  property  claim^ 
(particularly  describing  it),  or  is  lawfully  entitled  to  the  pos- 
session thereof,  by  virtue  of  a  special  property  therein,  the 
facts  in  respect  to  which  shall  be  set  forth ; 

2.  That  the  property  is  wrongfiilly  detained  by  the  defen- 
dant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information  and  belief ; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution 
or  attachment  against  the  proi)erty  of  the  plaintiff;  or  if  so 
seized,  tiiat  it  is,  by  statute,  exempt  from  such  seizure ;  and, 

5.  The  actual  value  of  the  property. 

19  B.,  482 ;  16  B..  314;  10  How.  P.  B.,  376;  2  Ab.,  135 ;  1  Ab.,  177 ;  3 

as. c,  711.' 

S  208.  The  plaintiff  may,  thereupon,  by  an  endorsement  in  g^irtjf®" 
writing  upon  the  affidavit,  require  the  sheriff  of  the  county  ^i^J^^ 
where  the  property  claimed  may  be,  to  take  the  same  from  pSr^?  ^ 
the  defendant,  and  deliver  it  to  the  plaintiff. 

16  B.,  314;  3&&0.,  711. 

S  209.  Upon  the  receipt  of  the  affidavit  and  notice,  and  a  Sf^*^;? 
written  undertaking,  executed  by  one  or  more  sufficient  sure-  *te  Jjj^j^ 
ties,  approved  by  the  sheriff,  to  the  effect  that  they  are  bound,  tuciltioii. 
in  double  the  value  of  the  property  as  stated  in  the  affidavit, 
for  the  prosecution  of  the  action,  for  the  return  of  the  pro- 
perty to  the  defendant,  if  return  thereof  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  plaintiff,  the  sheriff  shall  forthwith 
take  the  proi)erty  described  in  the  affidavit,  if  it  be  in  the 
possession  of  the  defendant  or  his  agent,  and  retain  it  in  his 
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custody.  He  shall,  also,  witihout  delay,  serve  on  the  defen- 
dant a  copy  of  the  affidavit,  notice  and  undertaking,  by  deli- 
vering the  same  to  him  personally,  if  he  can  be  found,  or  to 
his  agent,  from  whose  possession  the  property  is  taken ;  or  if 
neither  can  be  found,  by  leaving  them  at  the  usual  place  of 
abode  of  either,  with  some  person  of  suitable  age  and  discre- 
tion. 

28  B„  638 ;  16  B.,  3U;  22  How.  P.  B.,  494;  7  How.  P.  R.,  39:  1  Ab., 
19;  3  Ab.,  440. 

g  210.  The  defendant  may,  within  three  days  alter  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fail  to  do  so,  he  shall  be  deemed  to  have 
waived  all  objection  to  them.  When  the  defendant  excepts, 
the  sureties  shall  justify  on  notice  in  like  manner,  as  upon 
bail  on  arrest.  And  the  sheriff  shall  be  responsible  for  the 
sufficiency  of  the  sureties  until  the  objection  to  them  is  either 
waived  as  above  provided,  or  until  they  shall  justify,  or  new 
sureties  shall  be  substituted  and  justify.  If  the  defendant 
except  to  the  sureties,  he  cannot  reclaim  the  property  as  pro- 
vided in  the  next  section. 

18  How.  P.  R.,  376. 

g  211.  At  any  time  before  the  delivery  of  the  property  to 
the  plaintiff,  the  defendant  may,  if  he  do  not  except  to  the 
sureties  of  the  plaintiff,  require  the  return  thereof,  upon 
giving  to  the  sheriff  a  written  undertaking,  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  they  are  bound, 
in  double  the  value  of  the  property,  as  stated  in  the  affidavit 
of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if 
such  delivery  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may,  for  any  cause,  be  recovered  against  the 
defendant.  If  a  return  of  the  property  be  not  so  required 
within  three  days  after  the  taking  and  service  of  notice  to 
the  defendant,  it  shall  be  delivered  to  the  plaintiff,  except  as 
provided  in  section  216. 

22  N.  T.,  426;  28  B.,  389,  538;  8  B.,  512;  t  B.,  668;  18  How.  P.  R.,  376; 
13  How.  P.  R.,  380;  10  How.  P.  R.,  478;  8  How.  P.R.,  111 ;  7  Ab., 
19,  406;  5  Ab.,  352;  3  Ab.,  440;  1  Ab.,  337;  4  B.  D.  S.,  96;  3  & 
S.  C,  711. 

S  212.  The  defendant's  sureties,  upon  a  notice  to  the 
plaintiff  of  not  less  than  two  nor  more  than  six  days,  shall 
justify  before  a  judge  or  justice  of  the  peace,  in  the  same 
manner  as  upon  bail  on  arrest;  upon  such  justification,  the 
sheriff  shall  deliver  the  property  to  the  defendant.  The  sheriff 
shall  be  responsible  for  the  defendant's  sureties,  until  tibey 
justify,  or  until  justification  is  completed  or  expressly  waived, 
and  may  retain  the  property  until  that  time,  but  tf  they  or 
others  in  their  place,  fail  to  justify,  at  the  time  and  place 
appointed,  he  shall  deliver  the  property  to  the  plaintiff. 

21  How.  P.  R.,  354;  1  Ab.,  339. 
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S  213.  The  qualiflcatioiis  of  sureties  and  their  justification,  o^i^' 
sball  be  as  are  prescribed  by  sections  194  and  195,  in  respect  feiiS? 


to  bail  upon  an  order  of  arrest.  ti< 


Justifica- 
tion of 

g  214.  If  the  property  or  any  part  thereof  be  concealed  in  SS'^y, 
a  building  or  enclosure,  the  sheriff  shall  publicly  demand  its  ^hSn*^ 
delivery.    If  it  be  not  delivered,  he  shall  cause  the  building  g^JS^*"^, 
or  enclosure  to  be  broken  open,  and  take  the  property  into  encioBor^' 
liis  possession;  and  if  necessary  he  may  call  to  his  aid  the 
power  of  his  county. 

3  S.  S.  C,  til. 

S  215.  When  the  sheriff  shall  have  taken  proi)erty,  as  in  this  ^^i 
chapter  provided,  he  shall  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  law- 
ful fees  for  taking,  and  his  necessary  expenses  for  keeping  the 
same. 

§  216.  If  the  proi)erty  taken  be  claimed  by  any  other  per-  Jjjjj^i^ 
sou  than  the  defendant  or  his  agent,  and  such  person  shall  Siirdpeiw 
make  affidavit  of  his  title  thereto  and  right  to  the  i)ossession  *^^ 
thereof,  stating  the  grounds  of  such  right  and  title  and  serve 
the  same  upon  the  sheriff;  the  sheriff  shall  not  be  bound  to 
keep  the  property,  or  deliver  it  to  the  plaintiff  unless  the 
plamtiff  on  demand  of  him  or  his  agent,  shall  indemnify  the 
sheriff  against  such  claim  by  an  undertaking,  executed  by  two 
sufficient  sureties  accompanied  by  their  affidavits,  that  they 
are  each  worth  double  the  value  of  the  property  as  specified 
iu  the  affidavit,  of  the  plaintiff  and  freeholders  and  house- 
holders of  the  county.    And  no  claim  to  such  property  by 
any  other  person  than  the  defendant  or  his  agent,  shall  be     . 
valid  against  the  sheriff  unless  made  as  aforesaid,  and  not- 
withstamding  such  claim,  when  so  made,  he  may  retain  the 
property  a  reasonable  time  to  demand  such  indemnity. 

6  Ab.,  189. 

S  217.  The  sheriff  shall  file  the  notice  and  affidavit  with  his  SSJdt"* 
proceeding  thereon,  with  the  clerk  of  the  court  in  which  the  when  and 
action  is  i>ending  within  twenty  days  after  taking  the  pro-  £4!^^ 
perty  mentioned  therein. 

Ch.  484  of  Laws  of  1862  extends  this  chapter  to  the  Marine  and  District 
courts  in  the  city  of  New  York. 

CHAPTER  in, 

DTJUKCnON. 

8ia  218.  Writ  of  injunction  abolished,  and  order  substituted. 

219.  Injunction,  in  what  case  granted. 

220.  At  what  time  it  maj  be  granted. 

221.  Notice,  when  required.    Temporary  injunction. 

222.  Security  upon  injunction.    Damages,  how  ascertained. 

223.  Order  to  show  cause  why  injunction  should  not  be  granted. 

224.  Security  upon  injunction  to  suspend  business  of  corporation. 

225.  Motion  to  vacate  or  modify  injunction. 

226.  Affidants,  on  motion. 

S  218.  The  writ  of  injunction  as  a  provisional  remedy  is  ?J*\,°^*"- 
abolished  ;  and  an  injuDCtion,  by  order,  is  substituted  there-  abousM, 
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and  ort^  for.    The  order  may  be  made  by  the  court  in  which  the  action 
•aiMtitixtad.  ig  brought,  or  by  a  judge  thereof,  or  by  a  county  judge,  in 
the  cases  provided  in  the  next  section ;  and  when  made  by  a 
judge,  may  be  enforced  as  the  order  of  the  court. 

9  Hov.  P.  B.,  426;  6  Ab.,  261;  4  Ab.,  136,  224. 

Injunction.  g  219.  Whcrc  it  shall  appear  by  the  complaint,  that  the 
JJlge?**  plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or 
granted,  qj^j  pgjj  thcrcof,  cousists  in  restraining  the  commission  or  con- 
tinuance of  some  act  the  commission  or  continuance  of  which 
during  the  litigation  would  produce  injury  to  the  plaintiff,  or 
when,  during  the  litigation,  it  shall  appear  that  the  defendant 
is  doing,  or  threatens,  or  is  about  to  do,  or  procuring  or  suf- 
fering some  act  to  be  done  in  violation  of  the  plaintiff's 
rights,  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual,  a  temporary  iigunction  may 
be  granted,  to  restrain  such  act.  And  where  during  the 
pendency  of  an  action,  it  shall  appear  by  affidavit,  that  the 
defendant  threatens,  or  is  about  to  remove  or  dispose  of  his 
property,  with  intent  to  defraud  his  creditors,  a  temporary 
injunction  may  be  granted  to  restrain  such  removal  or  dis- 
position. 

18  N.  T.,  290 ;  30  B.,  448,  559 ;  26  B.,  411 ;  24  B.,  188;  It  B.,  229, 445; 
16  a,  637  ;  19  How.  P.  R.,  64,  397  ;  16 How.  P.  R.,  164;  14  How.  P. 
R.,470;  11  How.  P.  R.,  562;  9How.  P.  R.,425;  8  How.  P.  R.,  169; 
7  How.  P.  R.,  17,  481 ;  6  How.  P.  R.,  92,  126,  341,  466;  6  How.  P. 
R.,  293,  437,  464;  11  Ab.,  87,  220,  473;  7  Ab.,  323 ;  4  Ab.,  823 ;  3 
Ab.,  182;  1  Ab.,  81,  212. 

At  what  S  220.  The  irjunction  may  be  granted  at  the  time  of  com- 
Sr^Si^  mencing  the  action,  or  at  any  time  afterwards,  before  judg- 
ment, upon  its  appearing  satisfactorily  to  the  court  or  judge, 
by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that 
sufficient  grounds  exist  therefor.  A  copy  of  the  affidavit  must 
be  served  with  the  iqjunction. 

13  N.  Y.,  490;  9  N.  T.,  277;  17  B.,  229;  8  B.,  176;  19 How.  P.  R.,  64; 
16  How.  P.  R.,  397 ;  5  How.  P.  R.,  272 ;  13  Ab.,  181 ;  10  Ab.,  472 ; 
6  Ab.,  90. 

Notice,  S  221.  An  injunction  shall  not  be  allowed,  after  the  defen- 

q^rSd.^  dant  shall  have  answered,  unless  upon  notice,  or  upon  an 
TemporaiT  ordcr  to  show  causc ;  but  in  such  case  the  defendant  may  be 
ii^nnction.  j^|jjn|j|^^  xmtil  the  dccisiou  of  the  court  or  judge,  granting 

or  refosing  the  injunction. 
8«cnrtty         g  222.  Where  no  provision  is  made  by  statute,  as  to  secu- 
JmcUOT.     rity  upon  an  injunction,  the  court  or  judge  shall  require  a 
written  undertaking,  on  the  part  of  the  plaintiff,  with  or  with- 
out sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  he  may  sustain  by  reason  of  the  injunction,  if  the 
court  shall  finally  decide  that  the  plaintiff  was  not  entitled 
DtmMgn     thereto.    The  damages  may  be  ascertained  by  a  reference,  or 
utaJS^'^  otherwise,  as  the  court  shall  direct. 

18  N.  Y.,  464 ;  28  B.,  644;  7  B.,  35 ;  6  B.,  543,  562;  19  How.  P.  R^  64; 
16  How.  P.  R.,  326 ;  11  How.  P.  R.,  270;  9  How.  P.  R.,  226;  6  How. 
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p.  R.,  30;  12  Ab.,  189;  10  Ab.,  472;  4  Ab.,  223;  3  Ab.,  391;  2    ^^'  "' 
Ab.,  442. 

5  223.  If  the  court  or  judge  deem  it  proper  that  the  defen-  2i?J'^„^ 
dant,  or  any  of  several  defendants,  should  be  heard  before  T^J^^ 
granting  the  injuactiout  an  order  may  be  made  requiring  iho^d  not 
cause  to  be  shown,  at  a  specified  time  and  place,  why  the  ^«~**^ 
injunction  should  not  be  granted ;  and  the  defendant  may  in 
the  meantime  be  restraint. 

18  N.  Y^  464;  9  N.  T.,  94 ;  6  B.,  643,  562. 

S  224.  An  injunction  to  suspend  the  general  and  ordinary  secnritr, 
busmess  of  a  corporation,  shall  not  be  granted,  except  by  the  jXaion  to 
court  or  a  judge  thereof.    Nor  shall  it  be  granted,  without  l?5M°of^'^* 
due  notice  of  the  application  therefor,  to  the  proper  officers  «>'por»tioii 
of  the  corporation,  except  where  the  people  of  this  state  are  a 
party  to  the  proceeding,  and  except  in  proceedings  to  enforce 
the  liability  of  stockholders  in  corporations  and  associations 
for  banking  purposes,  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  fifty,  as  such  proceedings  are  or 
shall  be  provided  by  law,  unless  the  plaintiff  shall  give  a  writ- 
ten undertaking,  executed  by  two  sufficient  sureties,  to  be 
approved  by  the  court  or  judge,  to  the  effect  that,  the  plaintiff 
will  pay  all  damages,  not  exceeding  the  sum  to  be  mentioned 
in  the  undertaking,  which  such  corporation  may  sustain,  by 
reason  of  the  injunction,  if  the  court  shall  finally  decide  that 
the  plaintiff  was  not  entitled  thereto.    The  damages  may  be 
ascertained  by  a  reference,  or  otherwise,  as  the  court  shall 
direct 

1  Ab^  228. 

S  225.  If  the  injunction  be  granted  by  a  judge  of  the  court,  Motion  to 
or  by  a  county  judge,  without  notice,  the  defendant  at  any  m'^ity  m. 
time  before  the  trial,  may  apply,  upon  notice,  to  a  judge  of  ^^^^ 
the  court  in  which  the  action  is  brought,  to  yacate  or  modify 
the  same.    The  application  may  be  made  upon  the  complaint 
and  the  affidavits  on  which  the  injunction  was  granted,  or 
upon  affidavits  on  the  part  of  the  defendant,  with  or  without 
the  answer. 

17  B.,  230;  8  R,  176,  440;  6  How.  P.  R.,  183;  13  Ab.,  181 ;  12  Ab., 
159,  294;  7  Ab.,  322;  4  Ab.,  284. 

S  226.  n  the  application  be  made  upon  affidavits  on  the  AnidAYiti, 
part  of  the  defendant^  but  not  otherwise,  the  plaintiff  may  **"'°°**~- 
oppose  the  same  by  affidavits  or  other  proo&,  in  addition  to 
those  on  which  the  injunction  was  granted. 

8  a,  176;  10  How.  P.  B^  640 ;  5  How.  P.  B.,  266;  12  Ab.,  169;  8  Ab^ 
69;  7Ab.,322;  6  Ab.,  71. 

CHAPTER  IT. 

ATTAGHMSNT. 

te.  227.  Property  of  foreign  corporations  and  of  non-reaideiii  or  absoonding  or  oci^ 
oealed  defendants  maj  be  attached. 

228.  Warrant  bj  whom  granted. 

229.  In  what  cases  warrant  may  be  granted. 
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Saa  230.  Security  on  obtaining  warrant 

231.  Warrant,  to  whom  directed,  and  what  to  require. 

232.  Mode  of  proceeding  in  executing  warrant. 

233.  Proceeding  in  case  of  periahable  property  or  Teflflels. 

234.  Interest  in  corporations  or  aasodationa,  liable  to  attachment 

235.  Attachment,  how  executed  on  property  incapable  of  manual  delivery. 

236.  Certificate  of  defendant's  interest  to  be  furnished  by  corporation. 

237.  Judgment,  how  satisfied. 

238.  When  action  to  recover  notes,  Ac,  of  defendant  maybe  prosecuted  by  plaintifT 

in  the  action  in  whidi  the  attachment  issued. 

239.  Bond  to  sheriff  on  attachment,  how  disposed  of,  on  judgment  for  defendant 
24().  Discharge  of  attachment  and  return  of  property,  or  its  proceeds,  to  defendant^ 

on  his  appearance  in  action. 
«    241.  Undertaking  on  the  part  of  the  defendant 

242.  When  sheriff  to  return  warrant  and  proceedings  thereon. 

243.  Sheriff's  fees. 

Actions  S  ^^'^-  I^  action  for  the  recovery  of  the  money,  against  a 

JSJltfon^*^  corporation  created  by  or  under  the  laws  of  any  other  state, 
dentTAc!  government  or  country,  or  against  a  defendant  who  is  not  a 
resident  of  this  state,  or  against  a  defendant  who  has  ab- 
sconded or  concealed  himself,  or  whenever  any  person  or 
corporation  is  about  to  remove  any  of  his  or  its  property 
from  this  state,  or  has  assigned,  disposed  of,  or  secreted,  or  is 
about  to  assign,  dispose  of,  or  secrete  any  of  his  or  its  pro- 
perty, with  intent  to  defraud  creditors,  as  hereinafter  men- 
tioned, the  plaintiff,  at  the  time  of  issuing  the  summons,  or 
at  any  time  afterwards,  may'have  the  property  of  such  de- 
fendant or  corporation  attached  in  the  manner  hereinaft;er 
prescribed,  as  a  security  for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover. 

As  amended  by  Laws  of  1857,  ch.  t23. 

9  N.  T.,  94;  32  B.,  602;  30  B.,  553;  21  B.,  468;  26  B.,  161;  25  B.,  33G, 
413;  6  B.,  562;  20  How.  P.  B.,  405,  437;  19  How.  P.  R.,  544;  IS 
How.  P.  R.,  616;  9  How.  P.  B.,  272;  8  How.  P.  B.,  500;  7  How.  P. 
R.,  329;  6  How.  P.  R.,  196,  386;  4  How.  P.  R.,  275,  349;  13  Ab., 
181,  470;  12  Ab.,  14, 136,  883;  11  Ab.,  351 ;  10  Ab.,  88;  9  Ab.,  328^ 
335;  8Ab.,  247;  4  Ab.,  72. 

Warranto,       S  ^^^'  ^  waTTaut  of  attachment  must  be  obtained  from  a 
^ntoS^     j^dge  of  the  court  in  which  the  action  is  brought,  or  from 
a  county  judge. 

30  B.,  62;  12  B.,  265;  9  Ab.,  336w 


In  what 
caaoe  war- 
rant maybe 

iBBDOd. 


Affldavlto 
on  which 
warrant 
was  granted 
to  be  filed 


S  229.  The  warrant  may  be  issued  whenever  it  shall  appear 
by  affidavit  that  a  cause  of  action  exists  against  such  defend- 
ant, specifying  the  amount  of  the  claim  and  the  grounds 
thereof,  and  that  the  defendant  is  either  a  foreign  coipora- 
tion,  or  not  a  resident  of  this  state,  or  has  departed  therefrom 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
a  summons,  or  keep  himself  concealed  therein  with  the  like 
intent,  or  that  such  corporation  or  person  has  removed  or  is 
about  to  remove  any  of  his  or  its  property  from  this  state 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete  any  of  his  or  its  property,  with  the  like  intent,  whether 
such  defendant  be  a  resident  of  this  state  or  not.  It  shall  be 
the  duty  of  the  plaintiff  procuring  such  warrant,  within  ten 
days  after  the  issuing  thereof,  to  cause  the  affidavits  on  which 
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the  same  was  granted,  to  be  filed  in  the  of9ce  of  the  clerk  in^^^t^ 
of  the  county  in  which  the  action  is  to  be  tried.  jjg*'* 

Amended  by  Laws  of  1857,  ch.  723 ;  1860,  ch.  469. 

18  B.,  142;  22  How.  P.  R.,  726, 366;  20  How.  P.  R.,  93,  19  How.  P.  R., 
411,  644;  17  How.  P.  R.,  17;  13  How.  P.  R.,  348;  10  How.  P.  R^ 
477;  11  Ab.,  2,  345,  351;  10  Ab.,  390;  9  Ab.,  328,  336. 

S  230.  Before  issuing  the  warrant,  the  judge  shall  require  ^^j^^ 
a  written  undertaking  on  the  part  of  the  plaintiff,  with  suffl-  warnnt. 
cient  surety,  to  the  effect,  that  if  the  defendant  recover  judg- 
ment, or  the  attachment  be  set  aside  by  the  order  of  the 
court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  which  he  may  sustain,  by 
reason  of  the  attaehment,  not  exceeding  the  sum  si>ecifled  in 
the  undertaking,  which  shall  be  at  least  two  hundred  and 
fifty  dollars. 

As  amended  bj  Laws  of  1862,  ch.  460. 

8  B.,  666;  5  How.  P.  R.,  386;  12  Ab.,  63;  10  Ab.,  424. 

S  231.  The  warrant  shall  be  directed  to  the  sheriff  of  any  y^^V** 
county  in  which  property  of  such  defendant  may  be,  and  rected.and 
shaD  require  him  to  attach  and  safely  keep  all  the  property  n^\^. 
of  such  defendant  within  his  county,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand  together 
mtii  costs  and  expenses.    The-  amount  of  which  must  be 
stated  in  conformity  with  the  complaint,  together  with  costs 
and  expenses.    Several  warrants  may  be  issued  at  the  same 
time  to  the  sheriffs  of  different  counties. 

As  amended  by  Laws  of  1851,  ch.  479. 

27  B.,  468;  18  B.,  66;  9  How.  P.  R.,  119;  8  How.  P.  R.,  77;  13  Ab., 
454;  11  Ab.,  2-6;  10  Ab.,  88;  9  Ab.,  328. 

5  232.  The  sheriff  to  whom  such  warrant  of  attachment  is  Moderf 
directed  and  delivered,  shall  proceed  thereon  in  all  respects,  STSlflcu?* 
in  the  manner  required  of  him  by  law  in  case  of  attachments  ^^t7*^ 
against  absent  debtors,  shall  make  and  return  an  inventory, 
and  shall  keep  the  property  seized  by  him,  or  the  proceeds  of 
8iich  as  shall  have  been  sold,  to  answer  any  judgment  which 
may  be  obtained  in  such  action,  and  shall,  subject  to  the 
direction  of  the  court  or  judge,  collect  and  receive  into  his 
possession  all  debts,  credits  and  effects  of  the  defendant. 
The  sheriff  may  also  take  such  legal  proceedings  either  in 
his  own  name  or  in  the  name  of  such  defendant,  as  may  be 
necessary  for  that  purpose,  and  discontinue  the  same  at  such 
times  and  on  such  terms  as  the  court  or  judge  may  direct. 

32  B.,  602;  31  B.,  89;  27  B.,  468;  12  B.,  287;  20  How.  P.  R.,  345;  14 
How.  P.  R,  347;  13  Ab.,  181,  264,  443;  12  Ab.,  160,  401;  11  Ab., 
6;  10  Ab.,  96,  290;  9  Ab.,  329;  8  Ab.,  121;  3  E.  D.  S.,  117,  428. 

5  233.  K  any  property  so  seized  shall  be  perishable,  or  if  ^<**»^;j,, 
any  part  of  it  be  claimed  by  any  other  person  than  such  ot%^^ 
defendi^nt,  or  if  any  part  of  it  consist  of  a  vessel,  or  of  any  ty^or'i^^^'^ 
share  or  interest  therein,  the  same  procmdings  shall  be  had  *^^' 
in  all  respects  as  are  provided  by  law  upon  attachments 
^tgainst  absent  debtors. 

2t  B.,  468;  14  How.  P.  R.,  347. 
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ADMINISTRATION  OF  CIVIL  JTJStlCE. 

S  234.  The  rights  or  shares  which  such  defisndaiit  may  have 
in  the  stock  of  any  association,  or  corporation,  together  with 
the  interest,  and  profits  thereon,  and  all  other  property  in 
the  state  of  snch  defendant,  shall  be  liable  to  be  attached  and 
levied  upon  and  sold  to  satisfy  the  judgment  and  execution. 

13  Ab.,  464;  10  Ab.,  88. 

S  235.  The  execution  of  the  attachment  upon  any  such 
rights,  shares,  or  any  debts  or  other  property  incapable  of 
manual  delivery  to  the  sherifT,  shall  be  made  by  leaving 
9.  certified  copy  of  the  warrant  of  attachment  with  the  presi- 
dent or  other  head  of  the  association  or  corporation,  or  the 
secretary,  cashier,  or  managing  agent  thereof,  or  with  the 
debtor  or  individual  holding  such  property,  with  a  notice 
showing  the  property  levied  on. 

32  B.,  603;  26  B.,  62;  11  How.  P.  R.,  520;  11  Ab.,  3;  4  Ab.,  368;  4 
E.  D.  S.,  443;  3  E.  D.  S.,  111. 

S  236.  Whenever  the  sheriff  shall  with  a  warrant  of  attach- 
ment, or  execution  against  the  defendant,  apply  to  such 
ofiicer,  debtor  or  individual,  for  the  purpose  of  attaching,  or 
levying  upon,  such  property,  such  officer,  debtor,  or  indi- 
vidual, shall  furnish  him  with  a  certificate  under  his  hand, 
designating  the  number  of  rights  or  shares  of  the  defendant 
in  the  stc^k  of  such  association  or  corporation,  with  any 
dividend,  or  any  incumbrance  thereon,  or  the  amount  and 
description  of  the  property,  held  by  such  association,  corpo- 
ration or  individual,  for  the  benefit  of,  or  debt  owing  to  the 
defendant.  If  such  officer,  debtor  or  individual  refuse  to  do 
so,  he  may  be  required  by  the  court  or  judge  to  attend  before 
him,  and  be  examined  on  oath,  concerning  the  same,  and 
obedience  to  such  orders  may  be  enforced  by  attachment. 

26  B.,  62;  22  How.  P.  B.,  278;  13  Ab.,  443,  469;  7  Ab.,  349;  4  Abw,  368. 

S  237.  In  case  judgment  be  entered  for  the  plaintiff,  in  such 
action,  the  sheriff  shall  satisfy  the  same  out  of  the  proi)erty 
attached  by  him,  if  it  shall  be  sufficient  for  that  purpose; 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  aU  sales 
of  perishable  property,  and  of  any  vessel,  or  share,  or  interest  in 
any  vessel  sold  by  him,  or  of  any  debts  or  credits  collected  by 
him,  or  so  much  as  shall  be  necessary  to  satisfy  such  judgment ; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  such  judgment,  he  shall  proceed  to  sell  under 
such  execution,  so  much  of  the  attached  property,  real  or 
personal,  except  as  provided  in  subdivision  four  of  this  sec- 
tion, aa  may  be  necessary  to  satisfy  the  balance,  if  enough 
for  that  purpose  shall  remain  in  his  hands;  and  in  case  of  tbe 
sale  of  any  rights  or  shares  in  the  stock  of  a  corporation  or 
association,  the  sheriff  shall  execute  to  the  purchaser  a  oertar 
ficate  of  sale  thereof,  and  the  purdiaser  shall  thereupon  have 
all  the  rights  and  privileges  in  respect  thereto,  wfaicli  weie 
had  by  such  defendant. 

3.  If  any  of  the  attached  property  belonging  to  the  defend- 
ant, shall  have  passed  out  of  the  hands  of  the  sheriff  without 
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having  been  sold  or  converted  into  money,  such  sheriff  shall  ^^^'  ^ 
le-pofisess  himself  of  the  same,  and  for  that  purpose  shall  have 
all  the  authority  which  he  had  to  seize  the  same  under  the 
attachment,  and  any  person  who  shall  willfully  conceal  or 
withhold  such  property  from  the  sheriff,  shall  be  liable  to 
doable  damages  at  the  suit  of  the  party  injured ; 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes,  and  other  evi- 
dences of  debt  and  the  debts  that  may  have  been  seized  or 
attached  under  the  warrant  of  attachment,  and  to  prosecute 
any  bond  he  may  have  taken  in  the  course  of  such  proceed- 
ings, and  apply  the  proceeds  thereof  to  the  payment  of  the 
judgment.  At  the  expiration  of  six  months  from  the  docket- 
ing of  the  judgment,  the  court  shall  have  power,  upon  the 
petition  of  the  plaintiff,  accompanied  by  an  affidavit,  setting 
forth  fully  all  the  proceedings  which  have  been  had  by  the 
dimS  since  the  service  of  tiie  attachment,  the  property  at- 
tadied,  and  the  disposition  thereof,  and  also  the  affidavit  of 
the  sheriff  that  he  has  used  due  diligence  and  endeavored  to 
collect  the  evidences  of  debt  in  his  hands  so  attached,  and  that 
there  remains  uncollected  of  the  same  any  part  or  portion 
thereof;  to  order  the  sheriff  to  sell  the  same,  upon  such  terms 
and  in  such  manner  as  shall  be  deemed  proper.  Notice  of  such 
application  shall  be  given  to  the  defendant  or  his  attorney,  if 
the  defendant  shall  have  appeared  in  the  action.  In  case  the 
munmons  has  not  been  personally  served  on  the  defendant, 
the  court  shall  make  such  rule  or  order,  as  to  the  service  of 
notiee  and  the  time  of  service  as  shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall 
deliver  over  to  the  defendant  the  residue  of  the  attached  pro- 
perty or  the  proceeds  thereof. 

As  amended  by  Laws  of  1859,  ch.  428. 

31  B.,  89;  27  B.,  468;  24  B.,  119;  22  How.  P.  B.,  278;  13  Ab.,  181, 

254,  454,  456,  470;  12  Ab.,  14;  11  Ab.,  6,  290;  8  Ab.,  121. 

S  238.  The  actions  herein  authorized  to  be  brought  by  the  ^^*^ 
dieriff,  may  be  prosecuted  by  the  plaintiff,  or  under  his  direc-  c^wn^te*. 
^n,  upon  the  delivery  by  him  to  the  sheriff  of  an  undertaking  fendaV  ^ 
exeeated  by  two  sufficient  sureties,  to  the  effect  that  the  plain-  ^ted^ 
tifi  will  indemnify  the  sheriff  from  all  damages,  costs  and  j^^^aetfon 
expenses  on  account  thereof,  not  exceeding  two  hundred  and  {g^^^}^ 
1%  dollars  in  any  one  action.    Such  sureties  shall  in  all  ^^^ 
ttiaes,  when  required  by  the  sheriff,  justify,  by  making  an  " 
^davit  that  each  is  a  householder,  and  wortii  double  the 
amount  of  the  penalty  of  the  bond,  over  and  above  all 
dmands  and  liabilities. 

32  R,  602;  31  B.,  89 ;  22  How.  P.  R^  180;  3  How.  P.  R,  281. 

Bond  to 

S  239.  If  the  foreign  corporation  or  absent  or  absconding  S^SSiJSn 
«  concealed  defendimt,  recover  judgment  against  the  plain-  >»oj^^*«-  ^ 
tiff,  m  sudi  action,  any  bond  taken  by  the  sheriff,  except  such  p%n^t^ 
«•  aie  mentioned  in  the  last  section,  all  the  proceeds  of  sales  ^^^«^^^ 
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and  moneys  collected  by  lum,  and  aU  the  property  attached 
remaining  in  his  hands,  shall  be  delivered  by  him  to  the  defend- 
ant or  his  agent  on  request  and  the  warrant  shall  be  dis- 
charged, and  the  property  released  there&om. 

8  Ab.,  70. 

S  240.  Whenever  the  defendant  shall  have  appeared  in  such 
action,  he  may  apply  to  the  officer  who  issued  the  attachment, 
or  to  the  court,  for  an  order  to  discharge  the  same,  and  if  the 
same  be  granted,  all  the  proceeds  of  sales  and  moneys  col- 
lected by  him,  and  all  the  property  attached  remaining  \n  his 
hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  or 
his  agent  and  released  from  the  attachment.  And  where 
there  is  more  than  one  defendant,  and  several  property  of 
either  of  the  defendants  has  been  seized  by  virtue  of  the  order 
of  attachment,  the  defendant  whose  several  property  has  been 
seized,  may  apply  to  the  officer  who  issued  the  attachment  for 
relief  under  this  section* 

Amended  by  Laws  of  1862,  ch.  460. 

29  B.,  109;  1  B,,  668;  13  Ab.,  97,  181,  432,  470;  12  Ab.,  63 ;  7  Ab.,  26; 
22  How.  P.  R.,  106,  278 ;  11  How.  P.  R.,  227. 

S  241.  ni)on  such  application  the  defendant  shall  deliver 
to  the  court  or  officer  an  undertaking,  executed  by  at  least 
two  sureties,  who  are  residents  and  freeholders,  or  house- 
holders, in  this  state,  approved  by  such  court  or  officer,  to  the 
effect  that  the  sureties  will,  on  demand,  pay  to  the  plaintiff 
the  amount  of  judgment  that  may  be  recovered  against  the 
defendant  in  the  action,  not  exceeding  the  sum  specified  in 
the  undertaking,  which  shall  be  at  least  double  the  amount 
claimed  by  the  plaintiff  in  his  complaint.  If  it  shall  appear 
by  affidavit  that  the  property  attached  be  less  than  the 
amount  claimed  by  the  plaintiff,  the  court  or  officer  itssuing 
the  attachment  may  order  the  same  to  be  appraised,  and  the 
amount  of  the  undertaking  shall  then  be  double  the  amount 
so  appraised.  And  in  all  cases  the  defendant  may  move  to 
discharge  the  attachment  as  in  case  of  other  provisional  reme- 
dies. And  where  there  is  more  than  one  defendant,  and 
several  property  of  either  of  the  defendants,  has  been  seized 
by  virtue  of  the  order  of  attachment,  the  defendant  whose 
several  property  has  been  seized,  may  deliver  to  the  court  or 
officer,  an  undertaking  in  accordance  with  the  provisions  of 
this  section,  to  the  effect,  that  he  will  on  demand  pay  to  the 
plaintiff  the  amount  of  judgment  that  may  be  recov^ed 
against  such  defendant  And  all  the  provisions  of  this  sec- 
tion applicable  to  su^h  undertaking  shall  be  applied  thereto. 

Ame&ded  by  Laws  of  1867,  oh.  723 ;  1862,  ch.  460. 

29  B.,  109;  7  B.,  658;  22  How.  P.  R.,  106;  19  How.  P.  B^  411;   16 

How.  P.  R.,  78;  4  How.  P.  R.,  227;  13  Ab.,  78,  432;  12  Ab.,  169; 

10  Ab.,  391;  7  Ab.,  26. 

g  242.  When  the  warrant  shall  be  fully  executed  or  dis- 
charged, the  sheriff  shall  return  the  same,  with  his  proceed^ 
ings  thereon,  to  the  court  in  which  the  action  was  brought. 

4  Ab.,  71 
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$  243.  The  sheriff  shall  be  entitled  to  the  same  fees  and  8h^'*f^ 
oompensataon  for  services,  and  the  same  disbursements  under  '•«• 
this  tille,  as  are  aDowed  by  law  for  like  services  and  disburse- 
ments under  the  provisions  of  chapter  five,  title  one,  and  part 
two  of  the  Revised  Statutes. 

313,88;  aiHtJw.P.R^ttt;  20 HoW.  P.  R., 406 }  11  How.  P.  R.,  207  j 
12  Ab.,  136,  362  ;  10  AK  291. 

CHAPTER  T. 

OTHBB  PROVISIOXAL  BBMRDIBS. 

Sk.  24i.  POwera  of  oonrts  as  to  receivers,  deposit  of  mon^,  &a,  in  court,  and  other 
proYisional  remedies. 

S  244.  A  receiver  may  be  appointed :  ^w«w  of 

1.  Before  judgment,  on  the  application  of  either  party,  when  m:eiT«?!, 
he  establishes  an  apparent  right  to  property  which  is  the  mXe^Md 
subject  of  the  action,  and  which  is  in  the  possession  of  an  ^.fJoSj^ 
adverse  party,  and  the  property,  or  its  rents  and  profits,  are 
in  danger  of  being  lost  or  materially  injured  or  impaired,  ex- 
cept in  cases  where  judgment  upon  failure  to  answer  may  be 
had  without  application  to  the  court. 

2.  After  judgment,  to  carry  the  judgment  into  effect. 

3.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment  debtor  refuses  to  apply  his  property  in 
satisfaction  of  the  judgment. 

4.  In  the  cases  provided  in  this  Oode,  and  by  si>ecial  statutes, 
when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
nnminent  danger  of  insolvency,  or  has  ifbrfeited  its  corporate 
rights :  and  in  like  cases  of  the  property  within  this  state  of 
foreign  corporations. 

B^eivers  of  the  property  within  this  state,  of  foreign  corpo- 
rations, shall  be  allowed  the  same  commissions  as  are  allowed 
by  law  to  the  trustees  of  the  estates  of  absconding,  concealed 
and  non-resident  debtors. 

5.  In  such  oth»  cases  as  are  now  provided  by  law  or  may 
be  in  accordance  with  the  existing  practice,  except  as  otheiv 
wise  provided  in  this  act. 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  his  possession,  or  under  his  control  any 
money  or  other  thing  capable  of  delivery,  which,  being  the 
rahject  of  the  litigation,  is  held  by  him  as  trastee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same  to  be  deposited  in  court,  or  delivered  to 
sodi  party,  with  or  without  security,  subject  to  the  further 
direction  of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall 
have  ord^^  the  deposit,  delivwy  or  conveyance  of  money  or 
oAer  j^perty,  and  the  order  is  disobeyed,  the  court,  besides 
pQiudiing  the  disobedi^ice,  as  for  contempt,  may  make  an 
aider  requiring  the  sheriff  to  take  the  money  or  property,  said 
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deposit,  deliver,  or  convey  it,  in  conformity  with  the  dneetion 
of  the  coart. 

When  the  answer  of  the  defendant,  expressly  or  by  not 
denying,  admits  part  of  the  plaintiff's  claim  to  be  just,  the 
conrt  on  motion  may  order  such  defendant  to  satisfy  that 
part  of  the  claim,  and  may  enforce  the  order  as  it  enforces  a 
judgment  or  provisional  remedy. 

Amended  by  Laws  of  1851,  ch.  4t9;  18S2,  ch.  892;  185V,  ch.  123; 
1858,  oh.  306 ;  1863,  ch.  460. 

9  N.  T.,  147;  26  B.,  199;  10  B.,  48;  22  How.  P.  R.,  158;  18  How.  P. 
R.,  41 ;  16  How.  P.  R.,  193 ;  13  How.  P.  R.,  614;  12  How.  P.  R., 
112 ;  11  How.  P.  R.,  204,  360 ;  10  How.  P.  &,  57,  428 ;  9  How.  P. 
R.,  101;  5  How.  P.  R.,  126;  12  Ab.,  63;  t  Ab.,  94;  4  Ab.,  142, 
262;  3  Ab.,  255;  2  Ab.,  236;  1  Ab.,  226,  229,  393,  399,  4t7. 

TITLE  TIU. 

OF  THE  TBIAJi  AND  JUDGMENT  IN  CIVIL  AOTIONS. 

Gbaptkr  I.  Judgment  upon  failure  to  answer. 
II.  Issues  and  the  mode  of  trial 

III.  Trial  by  iury. 

IV.  Trial  by  the  court 
V.  Trial  by  referees. 

VL  The  manner  of  entering  judgment 

CnAPTER  I. 

JUDOMKNl*  UPON  FAILUSE  TO  ANSWBB. 

Sbo.  245.  Judgment,  what 

246.  Judgment  on  failure  of  defendant  to  answer. 

247.  Judgment  on  frivolous  demurrer,  answer  or  reply. 

jotement,       §  245.  A  judgment  is  the  final  detennination  of  the  rights 
^"^        of  the  parties  in  the  action. 

Amended  by  Laws  of  1852,  ch.  392. 

6  N.  Y.,  465 ;  4  N.  T.,  417  ;  22  B.,  600 ;  9  Ab.,  194;  8  Ab.,  296 ;  4  Ab., 

92;  3  Ab.,  387 ;  18  How.  P.  It,  83;  11  How.  P.  R.,  200;  8  How. 

P.  R.,  276,  328;  6  How.  P.  R.,  127 ;  5  How.  P.  R,  199;  3  Bos.,  644. 


of  defend- 
ant to 


jQtement       g  246.  Judgment  may  be  had,  if  the  defendant  Ml  to  an- 

<»»ymf«    swer  the  complaint,  as  follows: 

1.  In  any  action  arising  on  contract,  for  the  recovery  of 
money  only,  the  plaintiff  may  file  with  the  clerk,  proof  of  per- 
sonal service  of  the  summons  and  complaint,  on  one  or  more 
of  the  defendants,  or  of  the  summons,  according  to  the  pro* 
visions  of  section  130,  and  that  no  answer  has  l^n  received. 
The  clerk  shall  thereupon  enter  judgment  for  the  amount 
mentioned  in  the  summons,  against  the  defendant  or  defend- 
ants, or  against  one  or  more  of  several  defendants,  in  the 
cases  provided  for  in  section  136.  But  if  the  complaint  be 
not  sworn  to,  and  such  action  is  on  an  instrument  for  the 
payment  of  money  only,  the  clerk,  on  its  production  to  him, 
shall  assess  the  amount  due  to  the  plaintiff  thereon ;  and  in 
other  cases  shall  ascertain  the  amount  which  the  plaintiff  is 
entitled  to  recover  in  such  action,  from  his  examination  under 
oath,  or  other  proof,  and  enter  the  judgment  for  the  amount 
se  assessed  or  ascertained.    In  case  the  defendant  give  notice 
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of  appearance  in  the  action  he  shall  be  entitled  to  five  days'  ^"'^* " 
notice  of  the  time  and  place  of  such  assessment. 

Where  the  defendant,  by  his  answer  in  any  such  action, 
Bhall  not  deny  the  plaintiffs  claim,  but  shall  set  up  a  counter- 
daim  amounting  to  less  than  the  plaintiff's  claim,  judgment 
may  be  had  by  the  plaintiff  for  the  excess  of  said  claim,  over 
the  said  counter-claim,  in  like  manner  in  any  such  action, 
upon  the  plaintiff's  filing  with  the  clerk  of  the  court  a  state- 
ment admitting  such  counter-claim,  which  statement  shall  be 
annexed  to  and  be  a  part  of  the  judgment  roll. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof 
apply  to  the  court,  after  the  expiration  of  the  time  for  an- 
swering, for  the  relief  demanded  in  the  complaint.  If  the 
taking  of  an  account  or  the  proof  of  any  fact  be  necessary 
to  enable  the  court  to  give  judgment,  or  to  carry  the  judg- 
ment into  effect,  the  court  may  take  the  account  or  hear  the 
proof,  or  may,  in  its  discretion,  order  a  reference  for  that  pur- 
pose. And  where  the  action  is  for  the  recovery  of  money 
only,  or  of  specific  real  or  personal  property,  with  damages 
for  the  withholding  thereof,  the  court  may  order  the  damages 
to  be  assessed  by  a  jury,  or  if  the  examination  of  a  long 
account  be  involved,  by  a  reference  as  above  provided.  If 
the  defendant  gave  notice  of  appearance  in  the  action  before 
the  expiration  of  the  time  for  answering,  he  shall  be  entitled 
to  eight  days'  notice  of  the  time  and  place  of  application  to 
the  court  for  the  relief  demanded  by  the  complaint. 

3.  In  actions  where  the  service  of  the  sununons  was  by 
publication  the  plaintiff  may  in  like  manner  apply  for  judg- 
ment, and  the  court  must  thereupon  require  proof  to  be 
made  of  the  demand  mentioned  in  the  complaint,  and  if  the 
defendant  be  not  a  resident  of  the  state,  must  require  the 
plaintiff  or  his  agent  to  be  examined  on  oath  respecting  any 
payments  that  have  been  made  to  the  plaintiff  or  to  any  one 
for  his  use,  on  account  of  such  demand,  and  may  render 
judgment  for  the  amount  which  he  is  entitled  to  recover. 
Bef(M«  rendering  judgment  the  court  may,  in  its  discretion, 
leqnire  the  plaintiff  to  cause  to  be  filed  satisfactory  security 
to  abide  the  order  of  the  court  touching  the  restitution  of  any 
estate  or  effects  which  may  be  directed  by  such  judgment  to 
be  transferred  or  delivered,  or  the  restitution  of  any  money 
that  may  be  collected  under  or  by  virtue  of  such  judgment^ 
in  ease  the  defendant  or  his  representatives  shall  apply  and 
be  admitted  to  defend  the  action,  and  shall  succeed  in  such 
defence. 

Amended  bjr  Laws  of  1851,  ch.  479;  1868,  ch.  306. 

16  N.  T.,  309;  28  B.,  664;  23  6.,  405;  9  B.,  378;  8  B.,  78;  19  How.  P. 

R.,  164;  n  How.  P.  R.,  99;  16  How.  P.  R.,  61,  92;  13  How.  P.  R., 

196;  12  How«  P.  R^  343;   11  How.  P.  R..  600;  6  How.  P.  R.,  308; 

5  How.  P.  R.,  155,  233 ;  4  How.  P.  R.,  77 ;  8  Ab.,  300 ;  6  Ab.,  4, 16. 

336;  6  Ab.,  389;  4  Ab.,  449,  451 ;  3  Ab.,  388;  2  Ab.,  115,  382;  1 

Ab.,  279. 

8  247.  If  a  demurrer,  answer,  or  reply  be  frivolous,  the  Jj^g^ 
pirty  prc§|udi€ed  thereby,  upon  a  previous  notice  of  five  lowd*- 
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PART  m  ^yg^  jj^y  apply  to  a  judge  of  the  coart,  either  in  or  out  of 


■WW  or      the  court,  for  judgment  thereon,  and  judgment  may  be  given 
accordingly. 

23  N.  T.,  163;  18  N.  Y.,  320;  28  B.,  662;  27  B.,633;  19  B.,  198;  16  B- 
298 ;  15  B.,  16 ;  12  B.,  302 ;  7  B.,  582 ;  22  How.  P.  IL,  470 ;  21  How. 
P.  R,  450 ;  19  How.  P.  R.,  450 ;  18  How.  P.  R..  240;  16  How.  P.  R., 
34;  15  How.  P.  R.,  186,  267 ;  12  How.  P.  R.,  26»  153, 400;  11  How. 
P.  R-  398 ;  10  How.  P.  R.,  19,  451, 457 ;  9  How.  P.  R.,  150 ;  8  How. 
P.  R.,  34,  149,  163,  274,  397,  414;  7  How.  P.  R.,  396;  6  How.  P.  R., 
21,  312,  329,  476;  5  How.  P.  R.,  14,  31,  247  ;  13  Ab.,  312;  12  Ab., 
63;  11  Ab.,  439;  9  Ab.,  27;  8  Ab.,  436;  6  Ab.,  13;  4  Ab.,  95;  3 
Ab.,  1;  1  Ab.,  190;  2  HUt,  475. 

CHAPTER  IL 

ISSUBS   AND   THE  MODE   OF  TBIAL. 

Ssa  248.  The  different  kinds  of  iBsues. 

249.  Issue  of  law. 

250.  Issue  of  fact 

251.  On  issues  of  both  law  and  fact^  the  issue  of  law  to  be  flrst  tried. 

252.  Trial,  what 

253.  Issues  how  to  be  tried. 

254.  The  same. 

255.  All  issues  to  be  tried  before  a  single  judge,  Ac. 

256.  Either  party  maj  give  notice  of  triaL    Note  of  issue. 

257.  Order  <^  disposing  of  issues  on  the  calendar. 

The  difltei^       S  ^^-  Issues  arise  upon  the  pleadings,  when  a  fietct  or 
^m^^^'  conclusion  of  law  is  maintained  by  the  one  party  and  con- 
troverted by  the  other.    They  are  of  two  kinds: 
!•  Of  law;  and 
2.  Of  fact- 

§  249.  An  issue  of  law  arises, 

^^-  1.  Upon  a  demurrer  to  the  complaint,  answer  or  reply,  or 

to  some  part  thereof. 

I  E.  D.  &,  386. 

iMoeof         S  250.  An  issue  of  &ct  arises, 

^^^  1.  Upon  a  material  allegation  in  the  complaint  controvert^ 

by  the  answer;  or 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply;  or 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

3  Ab.,  156. 

On  isTOM  g  251.  Issues  both  of  law  and  of  fact  may  arise  upon 
^dfli^^^  different  parts  of  the  pleadings  in  the  same  action.  In  such 
i^tob^^'  cases,  the  issues  of  law  must  be  first  tried  unless  the  court 
^*^  *^**-    otJierwise  direct 

8  How.  p.  B.,  286;  9  Ab.,  50. 

Trial,  S  2^^'  ^  ^^1  ^^  ^^^  judicial  examination  of  the  issues 

***'*^      between  the  parties,  whether  they  be  issues  of  law  or  of  fact 

Amended  by  Laws  of  1851,  ch.  479;  1852,  ch.  393. 

II  B.,  341;  19  How.  P.  R.,  119;  10  How.  P.  B.,  400;  8  How.  P.  R,  34; 

7  How.  P.  R.,  354;  6  How,  P.  R.,  274^  419;  5  How.  P.  R.,  155;  13 
Ab.,  308;   10  Ab.,  314;  8  Ab.,  295. 

imMhow  S  253.  An  issue  of  law  must  be  tried  by  the  court,  unless 
^  it  be  referred,  as  provided  in  sections  two  hundred  seventy, 
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and  two  hundred  and  seventy-one.  An  issue  of  feet  in  an  ^"^'  ^ 
aetion  for  the  reoovery  of  money  only,  or  of  specifle,  real  or 
personal  property,  or  for  a  divorce  from  the  marriage  con- 
tract on  the  ground  of  adultery,  must  be  tried  by  a  jury, 
unless  a  jury  trial  be  waived,  as  provided  in  section  two  hun- 
dred and  sixty-six,  or  a  reference  be  ordered  as  provided  in 
sections  two  hundred  and  seventy,  and  two  hundred  and 
seventy-one. 

Afl  amended  by  Laws  of  1852,  ch.  392. 

6  N.  T.,  393;  26  B.,  361;  19  B.,  203;  4  How.  P.  R.,  423;  11  Ab.,  246; 
10  Ab.,  lot;  9  Ab.,  2;  t  Ab.,  200;  3  Ab.,  149. 

5  264.  Every  other  issue  is  triable  by  the  court,  which,  Jj^^\^ 
however  may  order  the  whole  issue,  or  any  specific  question 
effect  involved  therein,  to  be  tried  by  a  jury ;  or  may  refer 
it,  as  provided  in  sections  two  hundred  and  seventy,  and  two 
hundred  and  seventy-one.    . 

5  K.  T.,  393;  27  B.,  192,  336;  26  B^  361;  8  &,  575;  11  Ab.,  246;  10 
Ab.,  107;  7  Ab.,  1,  71,  200;  4Ab.,  180;  3  Ab.,  127,  149,  170,  478; 
16  How.  P.  IL,  294;  11  How.  P.  R,  440;  10  How.  P.  R.,  384;  6 
How.  P.  R.,  271. 

5  255.  All  issues  of  fexjt,  triable  by  a  jury  or  by  the  court,  Aiuwoes^ 
most  be  tried  before  a  single  judge.    Issues  of  fact  in  the  iHedbTa 
sapreme  court,  must  be  tried  at  a  circuit  court  when  the  trial  •*^*J°^ 
is  by  jury,  otherwise  at  a  circuit  court  or  special  term,  as  the 
court  may  by  its  rules  prescribe.    Issues  of  law  must  be  tried 
at  a  drcuit  court  or  i^pedal  term,  and  shall,  unless  the  court 
otherwise  direct,  have  preference  on  the  calendar. 

Amended  bj  Laws  of  1851,  ch.  479 ;  1852,  ch.  392. 
27  B.,  192;  2  Ab.,  164. 

S  256.  At  any  time  after  issue,  and  at  least  fourteen  days  g^^^J' 
before  the  court,  either  party  may  give  notice  of  trial.    The  note  of 
party  giving  the  notice  shall  fiirnish  the  clerk,  at  least  eight  ''°^* 
days  before  the  court,  with  a  note  of  the  issue,  containing  the 
title  of  the  action,  the  names  of  the  attorneys,  and  the  time 
when  the  last  pleading  was  served,  and  the  clerk  shall  there- 
upon enter  the  cause  upon  the  calendar,  according  to  the  date 
of  the  issue* 

In  the  first  judicial  district  there  need  be  but  one  notice  of  ^^^^^^ 
trial,  and  one  note  of  issue  fix>m  either  party,  and  the  action  jj^<^«i 
shall  then  remain  on  the  calendar  until  disposed  of,  and  when    '^  ^ 
ealled  may  be  brought  to  trial  by  the  party  giving  the  notice* 
Id  the  same  district  the  oourte  may  direct  the  employment  of  f^.^^ 
a  stenographer,  in  such  cases  as  appear  to  them.to  require  it,  enpUuF^d. 
and  may  order  the  expnense  occasioned  theireby  to  be  paid  by 
the  parties,  not  exceeding,  however,  five  dollars  a  day  to  each 
party. 

Amended  by  Laws  of  1858,  ch.  306;  1869,  ch.  428;  1860,  ch.  469; 

1863,  ch.  392. 
18  B.,  697 ;  21  How.  P.  R,  88;  8  How.  P.  R.,  249 ;  7  How.  P.  R.,  489 ; 

9  Ab.,  2;  7  Ab.,  94;  6  Ab.,  14;  1  Ab.,  48. 

S  257.  The  issues  on  the  calendar  shall  be  disposed  of  in  orderor 
(he  following  order ;  unless,  for  the  convenience  of  parties,  or  ofl^^ 
the  dispatch  of  business,  the  court  shall  otherwise  direct :         ^Sar. 
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perty. 


1.  lasueBof  facttobetriedby  ajmy; 
3.  Issues  of  fact  to  be  tried  by  the  oourt ; 
3.  Issues  of  law. 

8B.,  676;  11  Ab.,  246. 

CHAPTER  lO. 

TRIAL  BY  JUBY. 

Sao.  258.  Either  party  maj  bring  issue  to  triaL 

259.  Plaintiff  to  Aimiah  court  with  a  copj  summons,  pleacUngs,  Ac 

260.  General  and  special  yerdicts  defined. 

261.  Verdict  in  action  for  reoovery  of  spedfic  personal  property ;  when  in  action 

for  recovery  of  money  only,  or  real  property,  jury  may  render  either 
general  or  special  verdict;  and  when  oourt  may  direct  special  finding. 

262.  On  special  finding,  with  general  verdict,  former  to  control 

263.  In  actions  for  recovery  of  money  only,  jury  to  assess  damages. 

264.  Entry  of  verdict  and  judgment    Review  of  trial. 

265.  Motions  for  new  trial,  Ac 

S  258.  Either  party  giving  the  notice,  may  bring  the  issue 
to  trial,  and  in  the  absence  of  the  adverse  party,  unless  the 
court,  for  good  cause,  otherwise  direct,  may  proceed  with  his 
case,  and  take  a  dismissal  of  the  complaint,  or  a  verdict  or 
judgment,  as  the  case  may  require.  A  separate  trial  between 
a  plaintiflf  and  any  of  the  several  defendants,  may  be  allowed 
by  the  court,  whenever,  in  its  opinion,  justice  will  thereby  be 
promoted. 

As  amended  by  Laws  of  1851,  ch.  479. 

29  B.,  647;  18  B.,  697;    14  B.,  577;    7  How.  P.  R.,  489;  6  Ab.,  14;  1 
Ab.,  3,  48;  1  E.  D.  S.,  432 ;  2  8.  a  0^  142. 

S269.  When  the  issue  shall  be  brought  to  trial  by  the 
plaintiff,  he  shall  furnish  the  court  with  a  copy  of  the  sum- 
mons and  pleadings  with  the  offer  of  defendant,  if  any  shall 
have  been  made.  When  the  issue  shall  be  brought  to  tiial  by 
the  defendant,  and  the  plaintiff  shall  neglect  or  refuse  to  fur- 
nish the  court  with  a  copy  of  the  summons  and  pleadings  and 
the  offer  of  the  defendant,  the  same  may  be  furnished  by  the 
defendant. 

As  amended  by  Laws  of  1851,  ch.  479. 
3  Ab.,  161. 

g  260.  A  general  verdict  is  that  by  which  the  jury  pro- 
nounce generally  ux)on  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant.  A  special  verdict  is  that  by 
which  the  jury  find  the  flEtcts  only,  leaving  the  judgment  to 
the  court. 

23  N.  Y.,  641;  27  B.,  192;   7  Ab.,  91. 

g  261.  In  an  action  for  the  recovery  of  spedfic  personal 
property,  if  the  property  have  not  been  delivered  to  the  plain- 
tiff, or  the  defendant  by  his  answer  claim  a  return  thereof, 
the  jury  shall  assess  the  value  of  the  property,  if  their  verdict 
be  in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the 
defendant,  and  that  he  is  entitled  to  a  return  thereof;  and 
may  at  the  same  time  assess  the  damages,  if  any  are  claimed 
in  the  complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  detention  or  taking  and  withhold- 
ing such  property. 
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Id  every  action  for  the  recovery  of  money  only,  or  specific  wb^  i^ 
real  property,  the  jury,  in  their  discretion,  may  render  a  gene-  ^^^ 
ral  or  special  verdict.  In  all  other  cases  the  conrt  may  Srect  ^^^  ^^ 
tile  jury  to  find  a  si>ecial  verdict  in  writing,  npon  all  or  any  j^nj^jm^ 
of  the  issues ;  and  in  all  cases  may  instruct  them,  if  they  ren-  ^er^^e- 
der  a  general  verdict,  to  find  upon  particular  questions  of  dllw/rSi^ 
fact,  to  be  stated  in  writing,  and  may  direct  a  written  finding  ^^^ 
thereon.  The  special  verdict  or  finding  shall  be  filed  with  JJ[[^'J^ 
the  derk,  and  entered  upon  the  minutes. 

27  B.,  192;  23  B^  248;  8  B.,  574;  11  Ab.,  63;  7  Ab.,  91;  3  Ab.,  146, 
151. 

S  262.  Where  a  special  finding  of  facts  shall  be  inconsistent  ^J^^^ 
with  the  general  verdict,  the  former  shall  control  the  latter,  ^nth^e- 
and  the  court  shall  give  judgment  accordingly  fo^el!^ 

3  How.  P.  R.,  281.  «>"*~*- 

5  263.  When  a  verdict  is  found  for  the  plamtifi'  in  an  action  ]^^^^^ 
for  the  recovery  of  money,  or  for  the  defendant  when  a  set-off  w^onr  of 
for  the  recovery  of  money  is  established,  beyond  tiie  amount  jS^ to 
of  the  plaintifi'^s  claim  as  established,  the  jury  must  also  assess  eSSi^. 
the  amount  of  the  recovery ;  they  may  also,  under  the  direc- 
tion of  the  court,  assess  the  amount  of  the  recovery  when  the 
oonrt  give  judgment  for  the  plaintiff  on  the  answer.    If  a  set- 
off, established  at  the  trial,  exceed  the  plaintiff's  demand  so 
established,  judgment  for  the  defendant  must  be  given  for  the 
excess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any 
other  affirmative  relief,  judgment  must  be  given  accordingly. 

As  amended  bj  LawB  of  1851,  ch.  479. 
6  How.  P.  R.,  145 ;  3  Ab.,  108. 

5  264.  Upon  receiving  a  verdict,  the  clerk  shall  make  an  ]^^'*** 
entry  in  his  minutes,  si>ecifying  the  time  and  place  of  the  trial,  ^^ 
the  names  of  the  jurors  and  witnesses,  the  verdict,  and  either 
the  judgment  rendered  thereon,  or  an  order  that  the  cause  be 
reserved  for  argument  or  further  consideration.  K  a  different 
direction  be  not  given  by  the  court,  the  clerk  must  enter  judg- 
ment m  conformity  with  the  verdict.  If  an  exception  be 
taken  it  may  be  reduced  to  writing  at  the  time,  or  entered  in 
the  judge's  minutes  and  afterwards  settled  as  provided  by  the 
rules  of  the  court,  and  then  stated  in  writing  in  a  case,  or 
separately,  with  so  much  of  the  evidence  as  may  be  material 
to  the  questions  to  be  raised,  but  need  not  be  sealed  or  signed, 
nor  need  a  bill  of  exceptions  be  made.  If  the  exceptions  be 
in  the  first  instance  stated  in  a  case,  and  it  be  afterwards 
necessary  to  separate  them,  the  separation  may  be  made 
under  the  direction  of  the  court,  or  a  judge  thereof.  The 
judge  who  tries  the  cause  may,  in  his  ^discretion,  entertain  a 
motion  to  be  made  on  his  minutes  to  set  aside  a  verdict  and 
grant  a  new  trial  ui>on  exceptions,  or  for  insufficient  evidence, 
or  for  excessive  damages ;  but  such  motion  in  actions  here- 
after tried,  if  heard  upon  the  minutes,  can  only  be  heard  at 
theaame  term  orcircuit  at  which  the  trial  is  had.  Whensuch 
nMrtion  is  heard  and  decided  upon  the  minutes  of  tjie  judge, 
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and  an  appeal  is  taken  from  the  dedsion,  a  caae  or  exceptions 
must  be  settled  in  the  usual  fonn,  upon  which  the  argument 
of  the  appeal  must  be  had. 

Amended  hy  Laws  of  1851,  cfa.  479;  1852,  ch.  392. 

20  N.  Y.,  553;  12  N.  Y.,  568;  11  N.  Y.,  481 ;  32  B.,  670,  652;  16  B, 
659;  8  B.,  575;  21  How.  P.  R.,  279;  20  How.  P.  R.,  258;  14  How. 
P.  R.,  428;  11  How.  P.  R.,  285;  6  How.  P.  R.,  198,  226^  419;  IS 
Ab.,  165;  9  Ab.,  139;  8  Ab.,  300;  3  Ab.,  108. 

xotioiit  for  S  265.  A  motion  for  a  new  trial,  on  a  case  or  exceptions  or 
newtruii.  otherwise,  and  an  application  for  judgment  on  a  si>ecial  ver- 
dict or  case  reserved  for  argument  or  further  consideration, 
must  in  the  firet  instance  be  heard  and  decided  at  the  circuit 
or  special  term,  except  that  when  exceptions  are  taken  the 
judge  trying  the  cause  may,  at  the  trial,  direct  them  to  be 
hea^  in  the  first  instance  at  the  general  term,  and  the  judg- 
ment in  the  meantime  suspended;  and  in  that  case  they  must 
be  there  heard  in  the  first  instance,  and  judgment  there  given. 
And  when  upon  a  trial  the  case  presents  only  questions  of 
law,  the  judge  may  direct  a  verdict  subject  to  the  opinion 
of  the  court  at  the  general  term,  and  in  that  case  the  applica- 
tion for  judgment  must  be  made  at  the  general  term.  Every 
judgment  rendered  upon  a  verdict  taken  subject  to  the 
opinion  of  the  court  at  a  general  term,  may  be  reviewed  by 
the  court  of  appeals  in  the  same  manner  and  with  the  like 
effect  as  if  exceptions  had  been  duly  taken  at  the  proper  time; 
provided  it  shall  appear  by  the  return,  that  questions  of  law 
were  involved  in  the  rendition  of  the  judgment. 

Amended  by  Laws  of  1851,  ch.  479;  1852,  ch.  392;  1857,  ch.  723. 

18  N.  Y.,  230;  12  N.  Y.,  558;  11  N.  Y.,  481;  32  B.,  670,  652;  24  B., 
274;  14  B.,  92;  21  How  P.  R.,  279;  20  How.  P.  R.,  258;  19  How. 
P.  R.,  30;  17  How.  P.  R.,  123,  454;  14  How.  P.  R..  69,  68;  12 
How.  P.  R.,  286;  11  How.  P.  R.,  285,  465;  10  How.  P.  R.,  400, 
453;  7  How.  P.  R.,  10;  12  Ab.,  165;  9  Ab.,  91,  139;  8  Ab.,  2;  4 
Ab.,  421 ;  1  Ab.,  462. 

CHAPTER  IT. 

TRIAL  BY  THE  COURT. 

Sbo.  266.  Trial  by  jury,  how  waived. 

267.  On  trial  by  the  court,  judgment  to  be  given  m  twenty  days. 

268.  Exceptions,  how  and  when  taken. 

269.  Proceedings  upon  judgment  on  issue  of  law. 

Trial  by         §  266.  Trial  by  jury  may  be  waived  by  the  several  partieSi 
^1^?^    to  an  issue  of  fact,  in  actions  on  contract,  and  with  the  assent 
of  the  court,  in  other  actions,  in  the  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent  in  person  or  by  attorney,  flOied  with 
the  clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

14  B.,  678;  17  How.  P.  R.,  383 ;  6  How.  P.  R.,  306 ;  9  Ab.,  2 ;  7  Ab., 
200;  3  Ab.,  167. 

DedMonof  §  267.  Upou  a  trial  oi  a  question  of  fact  by  the  court,  its 
ta^itiJ^  decision  shall  be  given  in  writing,  and  shall  contain  a  stat&- 
injBeruin  mcnt  of  the  facts  found,  and  the  conclusions  of  law  sepa- 
^*^'        rately;  and  upon  a  trial  of  an  issue  of  law  the  decision  diaH 
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be  made  in  the  same  manner,  stating  the  conclusions  of  law. 
Sach  decision  shall  be  filed  with  the  derk  within  twenty  days 
after  the  court  at  which  the  trial  took  place.  Judgment  upon 
the  decision  shall  be  entered  accordingly. 

As  amended  hy  Laws  of  1860,  ch.  459. 

10  N.  Y.,  699;  6  N.  Y.,  356;  13  Ab.,  427;  10  Ab.,  110;  8  Ab.,  T5; 

4  Ab.,  479;  17  How.  P.  R.,  283 ;  14  How.  P.  R.,  367,  428 ;  6  How. 

P.  R.,  294;  6  How.  P.  R.,  47. 

S268.  For  the  purposes  of  an  appeal,  either  party  may  except  ^^^ 
to  a  decision  on  a  matter  of  law  arising  upon  such  trial,  with-  whof  uken 
in  ten  days  after  notice  in  writing,  of  the  judgment,  in  the 
same  manner,  and  with  the  same  effect,  as  upon  a  trial  by 
jury.    And  either  party  desiring  a  review  upon  the  evidence 
appearing  on  the  trial,  either  of  the  questions  of  fact  or  of 
law,  may  at  any  time  within  ten  days  after  notice  of  the 
judgment,  or  within  such  time  as  may  be  prescribed  by 
the  rules  of  the  court,  make  a  ca^e  or  exceptions  in  like  man^ 
ner  as  upon  a  trial  by  jury,  except  that  the  judge  in  settling 
the  ease  must  briefly  specify  the  facts  found  by  him,  and  his 
conclusions  of  law.    But  the  questions,  whether  of  fact  or  of 
law,  arising  upon  the  trial,  can  only  be  reviewed  in  the  man- 
ner prescribed  by  this  section,  the  questions  of  law  in  every 
stage  of  the  appeal,  and  the  questions  of  fact  upon  the  appeal 
to  tiie  general  term  of  the  same  court,  as  prescribed  in  sec- 
tion three  hundred  and  forty-eight.    No  finding  of  facts  by  J^^^**' 
the  general  term  shall  be  required  for  the  purpose  of  review  ouireS  foJ*" 
in  fie  court  of  api)eals,  and  if  the  judgment  be  reversed  at  of  reSSrf* 
the  general  term,  it  shall  not  be  deemed  to  have  been  reversed 
on  questions  of  fact,  unless  so  stated  in  the  judgment  of 
reversal;  and  in  that  case  the  question  whether  the  judgment 
should  have  been  reversed,  either  upon  questions  of  nM^t  or 
of  law,  shall  be  open  to  review  in  the  court  of  appeals.  • 

Amended  bj  Laws  of  1851,  ch.  479 ;  1852,  ch.  392  ;  1860,  ch.  469. 

13  N.  Y.,  308,  342,  346 ;  12  N.  Y.,  658,  588 ;  6  N.  Y.,  461 ;  6  N.  Y.,  185 ; 
29  B.,  368 ;  21  B.,  397  ;  19  B.,  166  ;  18  B.,  347  ;  15  B.,  62,  653 ;  10 
B.,  48 ;  20  How.  P.  R.,  282 ;  17  How.  P.  R.,  383 ;  16  How.  P.  R., 
227;  15  How.  P.  R.,  61 ;  14  How.  P.  R.,  68;  13  How.  P.  R.,  148; 
12  Haw.  P.  R.,  486,  568;  7  How.  P.  R.,  10,  273 ;  4  How.  P.  R.,  327 ; 
8  Ab.,  315,  430;  4  Ab.,  310;  3  Ab.,  78,  371;  2  Ab.,  204;  1  Ab., 
462;  iHilL,  203. 

S  269.  On  a  judgment  for  the  plaintiff  upon  an  issue  of  Proceed- 
law,  the  plaintiff  may  proceed  in  the  manner  prescribed  by  jaSpm? 
the  first  two  subdivisions  of  section  two  hundred  and  forty-  uJ*""*^ 
six,  upon  the  failure  of  the  defendant  to  answer,  where  the 
sommons  was  personally  served.    If  judgment  be  for  the  de* 
fendant,  upon  an  issue  of  law,  and  if  ts^ng  of  an  account, 
or  the  proof  of  any  fact,  be  necessary  to  enable  the  court  to 
complete  the  judgment,  a  reference  or  assessment  by  jury 
niay  be  ordered,  as  in  that  section  provided. 

A»  amended  by  Laws  of  1851,  ch.  479. 

8  B.,  78;  6  How.  P.  R.,  31;  6  Ab.,  14;  3  Ab.,  188;  2  Ab.,  382. 
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Sbo.  2*70.  All  issues  referable  by  consent 

271.  When  referenoe  may  be  compuisorily  ordered. 

272.  Report  to  stand  as  decision  of  the  court 

273.  Referees,  how  chosen. 

^eSwf        S  270.  All  or  any  of  the  issues  in  the  action,  whether  of 
b^SSSu^t  &ct  or  of  law,  or  both,  may  be  referred,  upon  the  written  con- 
sent of  the  parties. 

32  B.,  663;  9  B.,  386;  17  How.  P.  B.,  27;  7  How.  P.  R.,  41,  269;  6  How. 
P.  R.,  341 ;  4  How.  P.  R.,  290;  9  Ab.,  2,  436;  7  Ab.,  71 ;  6  Ab.,  333; 
4Ab.,  479;  3  Ab.,  171. 

Sinw'*'  S  271.  Where  the  parties  do  not  consent,  the  court  may, 
>"»yh6  upon  the  application  of  either,  or  of  its  own  motion,  except 
rtiy  oMe?:  where  the  investigation  will  require  the  decision  of  difficult 
^  questions  of  law,  direct  a  reference  in  the  following  cases : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  ex- 
amination of  a  long  account  on  either  side ;  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  question  of  fact  involved 
therein;  or 

2.  Where  the  taking  of  an  account  shall  be  necessary  for 
the  information  of  the  court,  before  judgment,  or  for  carry- 
ing a  judgment  or  order  into  eflfect ;  or 

3.  Where  a  question  of  fact,  other  than  upon  the  plead- 
ings, shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
action. 

20  N.  T.,  252;  16  N.  Y.,  419;  1  N.  T.,  427;  32  B.,  653;  22  B.,  319;  16 
B.,  639;  9  B.,  387;  19  How.  P.  R.,  143;  18  How.  P.  R.,3U;  U 
How.  P.  R.,  440 ;  10  How.  P.  R.,  361 ;  9  Ab.,  2 ;  7  Ab.,  72 ;  4  Ab., 
479. 

Nf<^  g  272.  The  trial  by  referees  shall  be  conducted  in  the  same 
''^^  manner  and  on  simUar  notice  as  a  trial  by  the  court.  They 
shall  have  the  same  power  to  grant  adjournments  and  to 
allow  amendments  to  any  pleadings,  and  to  the  summons,  as 
the  court  upon  such  trial,  upon  the  same  terms  and  with  the 
like  eflfect.  They  shall  have  the  same  power  to  preserve 
order  and  punish  all  violations  thereof,  upon  such  trial,  and 
to  compel  the  attendance  of  witnesses  biafore  them  by  attach- 
ment, and  to  punish  them,  as  for  a  contempt,  for  non-attend- 
ance, or  refusal  to  be  sworn  or  testify,  as  is  possessed  by  the 
court.  They  must  state  the  facts  found  and  the  conclusions 
of  law  separately,  and  their  decision  must  be  given,  and  may 
be  excepted  to  and  reviewed  in  like  manner,  and  with  like 
effect  in  all  respects  as  in  cases  of  appeal  under  section  268, 
and  they  may  in  like  manner  settle  a  case  or  exceptions.  The 
report  of  the  referees  upon  the  whole  issue  shall  stand  as  the 
decision  of  the  court,  and  judgment  may  be  entered  thereon 
in  the  same  manner  as  if  the  action  had  been  tried  by  the 
court.  When  the  reference  is  to  report  the  facts,  the  report 
shall  have  the  effect  of  a  special  verdict. 
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When  the  case  on  appeal  shall  have  been  heard  and  decided 
at  the  general  tenn,  upon  t^e  rei>ort  of  the  referee  and  excep- 
tions, without  a  case  containing  the  evidence,  the  decision 
may  be  reviewed  in  like  manner  on  appeal  to  the  court  of 
appeals.  K  the  judgment  be  reversed  at  the  general  term,  and 
a  new  trial  ordered,  it  shall  not  be  deemed  to  have  been  re- 
versed on  questions  of  fact,  unless  so  stated  in  the  judgment 
of  reversal;  and  in  that  case  the  question  whether  the  judg- 
ment should  have  been  reversed,  either  upon  questions  of  fact 
or  of  law,  shall  be  open  to  review  in  the  court  of  appeals. 

Amended  by  Laws  of  1851,  ch.  479 ;  1852,  ch.  392 ;  1857,  ch.  723 ;  1859, 
ch.428;  1860,  ch.  469. 

22  N.  Y.,  570;  20  N.  Y.,  252;  13  N.  Y.,  308,  346;  12  N.  Y.,  558,  688; 
27  B.,  336 ;  20  B.,  122 ;  19  B.,  165,  313 ;  18  B..  347 ;  15  B.,  553  ;  11 
Ab.,  163;  10  Ab.,  374;  8  Ab.,  76;  7  Ab.,  2,  94;  6  Ab.,  213 ;  4  Ab., 
310;  3  Ab.,  78;  2  Ab.,  204;  18  How.  P.  R.,  606;  17  How.  P.  R., 
383;  14  How.  P.  R.,  416;  12  How.  P.  R.,  302,  417,  486,  568;  11 
How.  P.  R.,  91,  412;  8  How.  P.  R.,  249;  6  How.  P.  R.,  217,  294, 
489,  492;  5  How.  P.  R.,  167  ;  1  E.  D.  S.,  432 ;  1  Hilt,203. 

5  273-  In  all  cases  of  reference,  the  parties,  except  when  an  ^J^^ 
ni&nt  may  be  a  party,  may  agree  in  writing  upon  a  person  or  referees. 
persons,  not  exceeding  three,  and  a  reference  shall  be  ordered 
to  him  or  them,  and  no  other  person  or  persons.  And  if  the 
parties  do  not  agree,  the  court  shall  appoint  one  or  more 
referees,  not  more  than  three,  who  shall  be  free  from  excep- 
tion. And  no  x>6rson  shall  be  appointed  referee  to  whom  all 
parties  in  the  action  shall  object,  except  in  actions  for  divorce. 
And  no  justice  or  judge  of  any  court  shall  sit  as  referee  in  any 
action,  pending  in  the  court  of  which  he  is  a  judge,  and  not 
already  referr^.  Unless  the  court  shall  otherwise  order,  the 
referee  or  referees  shall  make  and  deliver  his  report  within 
sixty  days  from  the  time  the  action  shall  be  finally  submitted, 
and  on  default  thereof  said  referee  or  referees  shall  not  be 
entitled  to  receive  any  fees,  and  the  action  shall  proceed  as 
though  no  reference  had  been  ordered. 

Amended  by  Laws  of  1851,  ch.  479;  1862,  ch.  460 ;  1863,  ch.  392. 
16  B.,  579 ;  6  How.  P.  R.,  341. 

CHAPTER  TI. 

ICANITBB   OF  EHTBBINQ  JtTDOMENT. 

Bk.  274  Judgment  may  be  for  or  against  anj  of  the  parties. 
276.  The  relief  to  be  awarded  to  the  plaintiff. 

276.  Bateof  damages,  where  damages  are  reooverable. 

277.  Judgment  in  action  for  recovery  of  personal  property. 

278.  Judgment  upon  issue  of  law  or  of  fact,  to  be  upon  direction  of  a  single  Jadge, 

or  OQ  report  of  referees,  subject  to  renew  at  general  term. 

279.  Olerka  to  keep  a  judgment  book. 

280.  Judgment  to  be  entered  in  judgment  book. 

281.  Judgment  rolL 

282.  Judgment,  in  what  cases,  and  how  to  be  docketed. 

S  274.  Judgment  may  be  given,  for  or  against  one  or  more  JndgmCTit 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  several  o!?gAiiii? 
defendants,  and  it  may  determine  the  ultimate  right  of  the  ^tiai!*'* 
parties  on  each  side,  as  between  themselves,  and  it  may  grant 
to  the  defendant  any  affirmative  relief  to  which  he  may  be 
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entitled.  In  an  action  against  several  defendants,  the  conrt 
may,  in  its  discretion,  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  may  be  proper.  The  court 
may  also  dismiss  the  complaint  with  costs,  in  favor  of  one  or 
more  defendants,  in  case  of  unreasonable  neglect  on  the  part 
of  the  plaintiff  to  serve  the  summons  on  other  defendants,  or 
to  proceed  in  the  cause  against  the  defendant  or  defendants 
served.  In  an  action  brought  by  or  against  a  married  woman, 
judgment  may  be  given  against  her,  as  well  for  costs  as  for 
damages,  or  both  for  such  costs  and  for  such  damages,  in  the 
same  manner  as  against  other  persons,  to  be  levi^  and  col- 
lected of  her  separate  estate  and  not  otherwise.  And  in  any 
proceeding  to  enforce  such  judgment,  the  supreme  court  shall 
have  juri^ction,  though  the  amount  be  less  than  one  hun- 
dred dollars. 

Amended  by  Laws  of  1852.  cfa.  392 ;  1862,  cL  460. 

12  N.  T.,  166;  11  N.  Y.,  143,  301;  28  B.,  666;  26  B.,  215;  23  B.,  262, 
263;  22  B.,  370,  536,  650;  20  B.,  339,  342;  18  B.,  597;  17  B^  105, 
426;  16  B.,  42,  292, 328;  15  B.,  369,  625;  12  B.,  119;  8  B.,  656,  666: 
20  How.  P.  E.,  161,  195;  14  How.  P.  B.,  95,  360;  10  How.  P.  R., 
508;  9  How.  P.  R,  361;  8  How.  P.  B.,  66,  153,  454;  7  How.  P.  R., 
327;  6  How.  P.  R.,  60,  269,  406;  6  How.  P.  R.,  302;  4  How.  P. 
R.,  73,  306;  11  Ab.,  246;  10  Ab.,  385;  9  Ab.,  18,  417;  8  Ab.,  76: 
7  Ab.,  261;  6  Ab.,  68;  5  Ab.,  60;  4  Ab.,  367;  1  Ab.,  2,  48,  141. 

^  275.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exce^  that  which  he  shall  have  demanded  in 
his  complaint;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

20  N.  Y.,  64;  12  N.  T.,  341 ;  32  B.,  206 ,  30  B.,  340;  28  B.,  190;  2«  B., 
360;  23  B.,  665;  20  B.,  121;  14  How.  P.  R.,  385,  454;  11  How.  P. 
R,  131;  7  How.  P.  R,  420,  478;  12  Ab.,  333;  11  Ab.,  233,  246;  7 
Ab.,  199;  4  Ab.,  180;  3  Ab.,  401 ;  2  Hilt.,  538;  3  Bos.,  250. 

§  276.  Whenever  damages  are  recoverable,  the  plaintiff 
may  claim  and  recover,  if  he  show  himself  entitled  thereto, 
any  rate  of  damages,  which  he  might  have  heretofore  reco- 
vered for  the  same  cause  of  action. 

31B.,  65;  10  Ab.,  20. 

§  277.  In  an  action  to  recover  the  possession  of  personal 
property,  judgment  for  the  plaintiff  may  be  for  the  possession, 
or  for  the  recovery  of  possession,  or  the  value  thereof,  in  case 
a  delivery  cannot  be  had,  and  of  damages  for  the  detention. 
If  the  property  have  been  delivered  to  the  plaintiff,  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property,  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same. 

22  N.  Y.,  426;  9  N.  Y.,  473,  562;  27  B^  484;  23  B.,  240;  16  B.,  314;  10 
Ab.  2;  4  Bob.,  94. 

S  278.  Judgment  upon  an  issue  of  law,  or  of  fact,  or  upon 
confession,  or  upon  failure  to  answer,  (except  where  the  clerk 
is  authorized  to  enter  the  same  by  the  first  subdivision  of  sec- 
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^tcfa  two  hundied  and  forty-six,  and  by  section  three  hundred 
awl  eighty-fonr,  and  exeept  where  it  may  be  given  at  the 
general  term  as  provided  in  section  two  hundr^  and  sixty- 
fi?6>)  shall  in  the  first  instance  be  entered  upon  the  direction 
of  a  single  judge,  or  report  of  referees,  subject  to  review  at 
flie  general  term,  on  the  demand  of  either  party,  as  herein 
provided. 

Amended  by  Laws  of  1861,  ch.  479;  1852,  ch.  392. 
27  B.,  192;  8  B.,  674;  20  How.  P.  R..  258;  16  How.  P.  R.,  538;  9  How. 
P.  R^  625;  6  How.  P.  R.,  492;  12  Ab.,  170;  9  Ab.,  90. 

S  279.  The  derk  shall  keep  among  the  records  of  the  court,  cierk  to 
a  book  for  the  entry  of  jud^ents,  to  be  called  the  ^'judgment  J^n<«t 
book." 

23  B.,  248;  16  B.,  659;  8  Ab.,  300. 

S  280.  The  judgment  shall  be  entered  in  the  judgment  judgment 
book,  and  shall  specify  clearly  the  relief  granted,  or  other  SSi^ff^^ 
determination  of  the  action.  mentliooL 

16  B.,  659;  6  How.  P.  R,  226;  8  Ab.,  300,  315;  4  Ab.,  92;  3  Bos.,  644. 

S  281.  Unless  the  party  or  his  attorney  shall  Aimish  a  jndgmeat 
judgment  roll,  the  clerk,  inunediately  after  entering  the  judg-  ^^' 
ment,  shall  attach  together  and  file  the  following  papers, 
which  shall  constitute  the  judgment  roll: 

1.  In  case  the  complaint  be  not  answered  by  any  defend- 
ant, the  summons  and  complaint,  or  copies  thereof,  proof  of 
service,  and  that  no  answer  has  been  received,  the  report, 
if  any,  and  a  copy  of  the  judgment. 

2.  In  all  other  cases  the  summons,  pleadings  or  copies 
tliereof,  and  a  copy  of  the  judgment,  with  any  verdict  or 
report,  the  offer  of  the  defendant,  exceptions,  case,  and  all 
oiders  and  papers  in  any  way  involving  the  merits,  and 
necessarily  affecting  the  judgment. 

AmandM  by  Laws  of  1851,  ch.  479;  1852,  ch.  392. 
22  B.,  323;  16  B.,  659;  20  How.  P.  R.,  258;  15  How.  P.  B.,  422;   11 
How.  P.  B.,  465;  12  Ab.,  170;  6  Ab.,  4 

S  282.  On  filing  a  judgment  roll  upon  a  judgment,  directing  Judnnent 
in  whole  or  in  part  the  payment  of  money,  it  may  be  docketed  ^^  aU 
with  the  clerk  of  the  county  where  it  was  rendered,  and  in  dSStSeS! 
sDy  other  county,  upon  the  filing  with  the  clerk  thereof  a 
tnuiscript  of  the  original  *^  docket,"  and  shall  be  a  lien  on  the 
leal  property  in  the  county  where  the  same  is  docketed,  of 
every  person  against  whom  any  such  judgment  shall  be 
lendmd,  and  which  he  may  have  at  the  time  of  docketing 
thereof,  in  the  county  in  which  such  real  estate  is  situated,  or 
whicb  he  aball  acquire  at  any  time  thereafter  for  ten  years 
fiom  the  lime  of  docketing  the  same  in  the  county  where  it 
was  rendered.  But  whenever  an  appeal  from  any  judgment 
diall  be  pending,  and  the  undertaking  requisite  to  stay  execu- 
tkm  on  such  judgment  shall  have  been  given,  and  the  appeal 
perfeeted  as  provided  in  tiie  Oode,  the  court  in  which  such 
judgment  was  recovered  may,  on  special  motion,  after  notice 
to  &  person  owning  the  judgment»  on  such  terms  as  they 
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^^^^^  shall  see  fit,  direct  an  entry  to  be  made  by  the  clerk  on  tibe 
docket  of  such  judgment  that  the  same  is  ^*  secured  on  appeal," 
and  thereupon  it  shall  cease  during  the  pending  of  the  appeal 
to  be  a  lien  on  the  real  property  of  the  judgment  debtor  as 
against  purchasers  and  mortgagees  in  good  faith. 

As  amended  hy  Laws  of  1851,  ch.  479. 

16  B.,  660;  9  How.  P.  R.,  86;  8  Ab.,  162;  6Ab.,72;  4Ab.,271;  3Ab., 
231;  2Ab.,  409;  I  Ab.,  135. 

TITLE  UL 

OF  THE  EXECUTION'  OF  THE  JT7DGMENT  IN  OIYIL  AOTIONS. 

Chaptkb  I.  The  execution. 

IL  Proceedings  supplementary  to  the  execution. 

CHAPTER  I. 

THE  EXECUTION. 

Sia  283.  Execution  within  five  jeara,  of  oourae,  as  prescribed  by  this  title. 

284.  After  five  years,  to  be  issued  by  leave  of  oourt    Leave,  how  obtained.    When 

unnecessary.    Execution  on  judgment  of  justices'  or  other  inferior  courts 
when  docketed,  how  issued. 

285.  Other  judgments,  how  enforced. 

286.  The  different  kinds  of  execution. 

287.  To  what  counties  execution  may  be  issued. 

288.  Execution  against  the  person,  in  what  cases,  and  when. 

289.  Form  of  the  execution. 

290.  To  be  returnable  in  sixty  days. 

291.  Existing  laws  relating  to  execution  continued,  until  otherwise  provided. 

fc«5jtkm  g  283.  Writs  of  execution  for  the  enforcement  of  judgments 
Jtan,  o/^  as  now  used,  are  modified  in  conformity  to  this  title,  and  the 
raSS^b^  party  in  whose  favor  judgment  has  been  heretofore  or  shall 
by  thu  title,  hereafter  be  given,  may  at  any  time  within  five  years  after 
the  entry  of  judgment,  proceed  to  enforce  t^e  same  as  pro- 
scribed by  this  title. 

18  N.  Y.,  163 ;  30  B.,  606;  14  How.  P.  R.,  393;  4  How.  P.  R.,  100,  101; 
3  How.  P.  R.,  369;  13  Ab^  412;  3  Ab.,  140,  230;  2  Ab.,  118;  1 
Ab.,  135, 

After  five        §  284.  After  the  lapse  of  five  years  fix)m  the  entry  of  judg* 

JZZd^i^  ment,  an  execution  can  be  issued  only  by  leave  of  the  couj^ 

i;^^'      upon  motion,  with  personal  notice  to  the  adverse  party,  unless 

he  be  absent  or  non-resident,  or  cannot  be  found  to  make  such 

service,  in  which  case  such  service  may  be  made  by  publica- 

iSSuJSS^  tion,  or  in  such  other  manner  as  the  court  shall  direct.    Such 

leave  shall  not  be  given,  unless  it  be  established  by  the  oath 

of  the  party,  or  other  satisfactory  proof  that  the  judgment  or 

some  part  thereof  remains  unsatisfied  and  due. 

But  the  leave  shall  not  be  necessary  when  execution  has 
been  issued  on  the  judgment  within  the  five  years,  and 
returned  unsatisfied  in  whole  or  in  part 

When  judgment  shall  have  been  rendered  in  a  court  of 

justice  of  the  peace,  or  in  a  justice's  or  other  inferior  court  in 

iBzecntion   a  city,  aud  docketed  in  the  office  of  the  clerk  of  the  county, 

meiit£     the  application  for  leave  to  issue  execution  must  be  to  the 

oolerl^^'  county  court  of  the  county  where  the  judgment  was  rendered, 
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er  in  the  dty  and  connty  of  New  York,  to  the  coort  of  com*  ^r^^^ 
num  pleas  of  that  city  and  county.  7^hS^ 

Amended  by  Lawe  of  1861,  <Al  479 ;  1868,  dL  306.  Israed^^ 

18  N.  Y.,  163;  13  How.  P.  R.,  178,  672;  12  How.  P.  B.,  440;  4  How. 

P.  R.,  101;  3  How.  P.  IL,  363;  3  Ab.,  139,  243;  2  Ab.,  117;  1  Ab., 

126,  369. 

5  285.  Where  a  judgment  requires  the  payment  of  money  ^^Su  Sj>f 
or  the  delivery  of  real  or  personal  projwrty,  the  same  may  be  enforced. 
enforced  in  those  respects  by  execution,  as  provided  in  this 
tifle.  Where  it  requires  the  performance  of  any  other  act,  a 
certified  copy  of  the  judgment  may  be  served  upon  the  party 
against  whom  it  is  given,  or  the  person  or  officer  who  is  re- 
quired thereby,  or  by  law,  to  obey  the  same,  and  his  obe- 
dience thereto  enforced.  If  he  refuse  he  may  be  punished  by 
the  court  as  for  a  contempt. 

9  Ho-v.  P.  R.,  149 ;  1  Ab.,  279. 

S  286.  There  shall  be  three  kinds  of  execution :  one  againsti  22f iJSJj^ 
the  property  of  the  judgment  debtor ;  another  against  his^  SLcation. 
person ;  and  the  third  for  the  delivery  of  the  possession  of 
real  or  personal  property,  or  such  delivery  with  damages  for 
withholding  the  same.  They  shall  be  deemed  the  process  of 
the  court,  but  they  need  not  be  sealed  nor  subscribed^  except 
as  prescribed  in  section  289. 

9  N.  Y.,  209;   30  B.,  606 ;    13  Ab.,  412. 

S  287.  When  the  execution  is  against  the  property  of  the  Bzeentione 
judgment  debtor,  it  may  be  issued  to  the  sheriff  of  any  county  (^t  ^ 
where  the  judgment  is  docketed. .    When  it  requires  the  ^"^^^^ 
delivery  of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part  thereof, 
is  situated.    Executions  may  be  issued  at  the  same  time  to: 
different  counties.    Beal  property  adjudged  to  be  sold  must 
be  sold  in  the  county  where  it  lies,  by  the  sheriff  of  the< 
county,  or  by  a  referee  appointed  by  the  court  for  that  pur- 
pose, and  thereupon  the  sheriff  or  referee  must  execute  a: 
conveyance  to  the  purchaser,  which  conveyance  shall  be 
eflectnal  to  pass  the  rights  and  interests  of  the  parties  a(\judged 
to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and  it  BzeentfoiM 
shall  direct  the  levy  and  collection  of  the  amount  of  the  SSa^ifd 
judgment  against  her,  &om  her  separate  property,  and  not  ^°'^- 
otherwise. 

Aiii6a^dbjlAWBori851,dL479;  1852,  dL  392;   1862,  cfa.  460. 
12  Ab.,  288;   1  Ab.,  136. 

S  288.  If  the  action  be  one  in  which  the  defendant  might  Eteeotton 
have  bean  arrested,  as  provided  in  section  179  and  section:  JSlSSltn^ 
181,  an  execution  against  the  person  of  the  judgment  debtor  J^\SS^ 
may  be  issued  to  any  county  within  the  jurisdiction  of  the 
coort,  after  the  return  of  an  execution  against  his  prox>erty 
unsatisfied  in  whole  or  in  part 

But  no  execution  shall  issue  against  the  person  of  a  judg-  szecntfon 
BMit  debtor,  unless  an  order  of  arrest  has  been  served,  as  in  ^mb.^ 
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^AHT  m.  Q^  ^^  provided ;  or  unless  the  compkunt  contains  a  state- 
ment of  facts,  showing  one  or  more  of  the  causes  of  anest, 
required  by  section  one  hundred  and  seventy-nine. 

As  amended  by  Laws  of  1862,  ch.  460. 

6  N.  Y.,  562;  30  B.,  71,  507;  26  B.,  78,  82;  12  B.,  612;  8  B.,  169;  23 
How.  P.  R.,  421;  21  How.  P.  B.,  343;  18  How.  P.  B.,  469;  15 
How.  P.  R.,  210;  13  How.  P.  B.,  231 ;  12  How.  P.  R.,  25 ;  10  Hov. 
P.  R..  269;  6  How.  P.  R.,  241;  6  How.  P.  R.,  414,  467;  4  How.  P. 
R..  234;  13  Ab.,  412;  12  Ab.,  215;  11  Ab.,  64,  416;  10  Ab.,  102, 
320;  6  Ab.,  40;  4  Ab.,  95;  3  Ab.,  176^  230;  2  Ab^  186;  1  Ab., 
456;  4  B.  D.  S.,  227 ;  4  Bos.,  646. 

Fwttof  §289.  The  execution  must  be  directed  to  the  sheriff,  or 
tton!**^  coroner,  when  the  sheriff  is  a  party  or  interested,  subscribed  by 
the  party  issuing  it,  or  his  attorney,  and  must  intelligibly 
refer  to  the  judgment,  stating  the  court,  the  county  where  the 
judgment  roll  or  transcript  is  filed,  the  names  of  the  parties, 
the  amount  of  the  judgment,  if  it  be  for  money,  and  the 
amount  actually  due  thereon,  and  the  time  of  docketing  in 
the  county  to  which  the  execution  is  issued,  and  shall  require 
the  officer  substantially  as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the 
personal  property  of  such  debtor,  and  if  sufficient  personal 
property  cannot  be  found,  out  of  the  real  proi>erty  belonging 
to  him  on  the  day  when  the  judgment  was  docketed  in  the 
county,  or  at  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  proi>erty  ; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
shall  require  the  officer  to  arrest  such  debtor,  and  commit  him 
to  the  jail  of  the  county  until  he  shall  i>ay  the  judgment,  or 
be  discharged  according  to  law ; 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  pos* 
session  of  the  same,  particularly  describing  it,  to  the  party 
entitled  thereto,  and  may  at  the  same  time  require  the  officer 
to  satisfy  any  costs,  damages,  or  rents  and  profits,  recovered 
by  the  same  judgment  out  of  the  personal  property  of  the 
party  against  whom  it  was  rendered,  and  the  value  of  the 
property  for  which  the  judgment  was  recovered,  to  be  specified 
therein,  if  a  delivery  thereof  cannot  be  had.  and  if  sufficient 
personal  property  cannot  be  found,  then  out  of  the  real  pro- 
perty belonging  to  him  on  the  day  when  the  judgment  was 
docketed  or  at  any  time  thereafter,  and  shall  in  that  respect 
be  deemed  an  execution  against  property. 

9  N.  T^  209,  563 ;  30  B.,  64,  506;  26  B.,  360;  18  B.,  499;  10  How.  P. 
R.,  215;  12  Ab.,  61,  215;  3  Ab.,  230. 

To  be  re-         §  290.  The  exccutiou  shall  be  returnable  within  sixty  days 
MjS!^j%l  after  its  receipt  by  the  officer  to  the  clerk  with  whom  the 
record  of  jud^ent  is  filed. 

5  How.  P.  B.»  396 ;  3  Ab.,  230. 
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5  291,  Until  otherwise  provided  by  the  legislature,  the  ^^^ 
existing  provisions  of  law  not  in  conflict  with  this  chapter,  Jj;;^^^^ 
relating  to  execntions,  and  their  incidents,  the  property  liable  ^^^{|^<^^ 
to  sale  on  execution,  the  sale  and  redemption  thereof,  the  tifotbii?^ 
powers  and  rights  of  officers,  their  duties  thereon,  and  the  S?*"*^ 
proceedings  to  enforce  those  duties,  and  the  liability  of  their 
sureties,  shall  apply  to  the  executions  prescribed  by  this  chapter. 

As  amended  by  Laws  of  1851,  ch.  479. 

27  B.,  469;  12  Ab.,  383;  20  How.  P.  R.,  437. 

CHAPTER  II. 

PBOCSEDIKQS  BUPPLEMENTABY  TO  THB  XXECUTION. 

8ia  292.  When  execution  returned  unsatisfied,  order  for  disooveiy  of  property  allowed. 
Also  when  judgment  debtor  refuses  to  apply  property  to  satisfy  judgment 
Manner  of  proceeding  to  examine  judgment  debtor. 

293.  Any  debtor  may  pay  execution  against  his  creditor. 

294.  Examination  of  debtors  of  judgment  debtor  or  of  those  having  property  be- 

longing to  him. 

295.  Witness  required  to  testify. 

296.  Compelling  party  or  witnesses  to  attend.    Examinatioiis,  when  to  be  on  oath. 

297.  Judge  may  order  property  to  be  applied  on  executioa 

298.  Judge  may  appoint  receiver,  and  prohibit  transfer,  ^,  of  property. 

299.  Proceedings  upon  claim  of  another  party  to  properly,  or  on  denial  of  in- 

debtedness to  judgment  debtor. 

300.  Reference  may  be  ordered. 

301.  Costs  of  proceedings. 

392.  Diaobedittioe  of  order,  how  pnniahed. 

5  292.  When  an  execution  against  property  of  the  judg-  JJJJ^^*" 
meat  debtor,  or  of  any  one  of  the  several  debtors  in  the  ^jy^J^"" 
same  judgment*  issued  to  the  sheriff  of  the  county  where  ^erft»; 
he  resides,  or  has  a  place  of  business,  or  if  he  do  not  reside  or'^msrtj 
in  the  state,  to  the  sheriff  of  the  county  where  a  judgment  '^^^^ 
roll,  or  a  transcript  of  a  justice's  judgment,  for  twenty-five 
dollars  or  upwards,  exclusive  of  costs,  is  filed,  is  returned 
unsatisfied  in  whole  or  in  ]>art,  the  judgment  creditor,  at 
any  time  after  such  return  made,  is  entitled  to  an  ordw 
bom  a  judge  of  the  court,  or  a  county  judge  of  the  county 
to  winch  tbd  execution  was  issued,  or  a  judge  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York, 
when  the  execution  was  issued  to  such  city  and  county,  re- 
qaiiing  such  judgment  debtor  to  appear  and  answer  concern- 
ing his  property,  before  such  judge,  at  a  time  and  place 
sj^dfied  in  the  order,  within  the  county  to  which  the  execu- 
tion was  issued.    After  the  issuing  of  an  execution  against  ^*^^  ^» 
prqi^rty,  and  upon  proof  by  affidavit,  of  a  party  or  otherwise,  ^^  »- 
to  tiie  satisfaction  of  the  court,  or  a  judge  thereof,  or  county  oiy^rmT 
judge,  or  any  judge  of  the  court  of  common  pleas  for  the  j^dgi^t!^ 
city  and  county  of  New  York,  that  any  judgment  debtor, 
residiDg  in  the  county  where  such  judge  or  officer  resides,  has 
property,  which  he  unjustly  refuses  to  apply  towards  the  sat- 
isfaction of  the  judgment,  such  court  or  judge  may,  by  an 
<xrder,  require  the  judgment  debtor  to  appear  at  a  specified 
thae  and  place,  to  answer  concerning  the  same:  and  such 
proceedings  may  tliereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor,  towards  the  satisfiEU^tion  of 
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vABf  in.  jjii^  jndgment  as  are  provided  ni>on  the  retoni  of  an  execu- 
tion. Whenever  it  ^all  satisfactorily  appear,  by  affidavit, 
to  a  justice  of  the  supreme  court,  that  such  county  judge, 
or  judge  of  said  court  of  common  pleas,  is  incapacitated 
from  acting  in  any  of  the  proceedings  whatever,  herein 
authbrized,  from  any  cause  or  causes  whatsoever,  such 
justice  of  the  supreme  court  shall  have  the  same  powers 
and  authority,  in  all  cases  whatever,  as  are  herein  con- 
ferred upon  him  as  to  cases  of  judgments  in  the  si4>renie 
court.  On  an  examination  under  this  section,  either  party 
may  examine  witnesses  in  his  behalf,  and  the  judgment 
debtor  may  be  examined  in  the  same  manner  as  a  witness. 
MttBCT  of  Instead  of  the  order  requiring  the  attendance  of  the  judgment 
fTSSSiM  debtor,  the  judge  may,  upon  proof  by  affidavit  or  otherwise, 
ItoSl^!^^  to  his  satisfaction,  that  there  is  danger  of  the  debtor's  leaving 
the  state,  or  concealing  himself,  and  that  there  is  reason  to 
believe  he  has  property  which  he  unjustly  refuses  to  apply 
to  such  judgment,  issue  a  warrant  requiring  the  sheriff*  of 
any  county  where  such  debtor  may  be,  to  arrest  him  and 
bring  him  before  such  judge.  Upon  being  brought  before  the 
judge,  he  may  be  examined  on  oath,  and  if  it  then  api>ears 
that  there  is  danger  of  the  debtor's  leaving  the  state,  and  that 
he  has  property  which  he  has  unjustly  refused  to  apply  to 
such  judgment,  ordered  to  enter  into  an  undertaking  wifii  one 
or  more  sureties,  that  he  will  from  time  to  time  attend  before 
the  judge  as  he  shall  direct,  and  that  he  will  not,  during  the 
pendency  of  the  proceedings,  dispose  of  any  portion  of  his 
property,  not  exempt  from  execution.  In  default  of  entering 
into  such  undertaking,  he  may  be  committed  to  prison,  by 
warrant  of  the  judge  as  for  a  contempt.  No  person  shall,  on 
examination  pursuant  to  this  chapter,  l>e  excused  from  an- 
swering any  question  on  the  ground  that  his  examination  will 
tend  to  convict  him  of  the  commission  of  a  fraud ;  but  his 
answer  shall  not  be  used  as  evidence  £^^ainBt  him  in  any  crimi^ 
nal  proceeding  or  prosecution. 

Amended  by  Laws  of  1851,  cfa.  479 ;  1858,  ch.  30€ ;  1859,  ch.  428;  1868» 
ch.  392. 

9  N.  Y^  U1;  32  B.,  201;  26  B.,  669,  580;  19  B.,  362;  16  B.,  298,  509; 
13  B.,  335,  338;  9  B.,  378;  23  How.  P.  B,  423;  20  How.  P.  K, 
230;  19  How.  P.  R.,  8;  18  How.  P.  R.,  34;  17  How.  P.  R,  84,  613; 
16  How.  P.  R,  275;  15  How.  P.  R.,  10,  23,  410,  417;  14  How.  P. 
R.,  52;  13  How.  P.  R.,  29,  137;  12  How.  P.  R.;  34.  138,  359;  11 
How.  P.  R.,  29,  446;  10  How.  P.  R,  487,  660;  9  How.  P.  R,  39, 
101;  8  How.  P.  R.,  313;  6  How.  P.  R,  108;  5  How.  P.  R,  17,  29, 
308,  396,  441,  446;  12  Ab.,  60;  U  Ab.,  109;  10  Ab,  62,  426.  462; 
8  Ab.,  410,  436:  7  Ab.,  250;  6  Ab.,  212;  5  Ab.,  270;  4  Ab.,  93, 
443;  3  Ab.,  99;  2  Ab.,  234,  463;  2  HUt.,  696;  4  Bob.,  688. 

Any  debtor      g  293.  After  thc  issuing  of  execution  against  property,  any 

weCTtiJii    person  indebted  to  the  judgment  debtor,  may  pay  to  the 

Jg^torl^*  sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  shall 

be  necessaiy  to  satisfy  the  execution,  and  the  sheriff's  receipt 

shall  be  .a  sufficient  discharge  for  the  amount  so  paid. 

21  B.,  276,  425;  15  B.,  601;  20  How.  P.  R,  621;  4  How.  P.  R,  387;  10 
Ab.,  468. 
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5  294.  After  the  issuing  or  return  of  an  execution  against  ^^{^ 
property  of  the  judgment  debtor,  or  of  any  one  of  several  JJj^^i  oc 
debtors  in  the  same  judgment,  and  upon  an  affidavit,  that  J°;^«'^ 
any  person  or  corporation  haA  property  of  such  judgment  o?  tLwJ* 
debtor,  or  is  indebted  to  him  in  an  amount  exceeding  ten  ^^  ' 
dollars,  the  judge  may  by  an  order  require  such  person  or  ^£25/* 
corporation,  or  any  officer  or  member  thereof,  to  appear  at  a 
specified  time  and  place,  and  answer  concerning  the  same. 
The  jtidge  may  also,  in  his  discretion,  require  notice  of  such 
proceeding  to  be  given  to  any  party  to  the  action,  in  such 
mann^  as  may  seem  to  him  proper. 

See  post  Laws  of  1863,  ch.  393. 

29  B,  71;  38  B.,  476;  9  K,  383;  23  How.  P.  R.,  260;  30  How.  P.  B^ 

621;  18  How.  P.  R.,  258;  13  How.  P.  R.,  114;  12  How.  P.  R,  359; 

11  How.  P.  R,  446;  5  How.  P.  R.,  17;  11  Ab.,  108;  10  Ab.,  460; 

8  Ab.,  407 ;  7  Ab.,  250,  347 ;  6  Ab.,  268. 

5  295.  Witnesses  may  be  required  to  appear  and  testify  on  JJJ5?3ito 
any  proceedings  under  this  chapter,  in  the  same  manner  as  ^^« 
upon  the  trial  of  an  issue. 

21  Ho«r.  P.  R.,  17;  9  How.  P.  R.,  39;  11  Ab,  109. 

S  296.  The  party  or  witness  may  be  required  to  attend  oomp^iat 
before  the  judge,  or  before  a  referee,  appointed  by  the  court  wit/ewM 
or  judge;  if  before  a  referee,  the  examination  shall  be  taken  *******'* 
by  the  referee,  and  certified  to  the  judge.    All  examinations  §""*^^ 
and  answers  before  a  judge  or  referee,  under  this  chapter,  to^Son 
jshall  be  on  oath,  except  mat  when  a  corporation  answers,  ^'"*' 
the  answer  shall  be  on  the  oath  of  an  officer  thereof. 

11  How.  P.  R.,  446;  8  How.  P.  R,  313. 

5  297.  The  judge  may  order  any  property  of  the  judgment  J^J?™^ 
debtor,  not  exempt  from  execution,  in  the  hands  either  of  ^'^^^^ 
himself  or  any  other  person,  or  due  to  the  judgment  debtor,  ezecatio? 
to  be  applied  towards  the  satisfaction  of  the  judgment,  ex- 
cept that  the  earnings  of  the  debtor  for  his  personal  services, 
at  any  time  within  sixty  days  next  preceding  the  order,  can- 
not be  so  applied,  when  it  is  made  to  appear  by  the  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  necessary  for 
the  use  of  a  family  supported  wholly  or  partly  by  his  labor. 

As  amended  by  Laws  of  1851,  ch.  479. 

17  N.  Y.,  484;  22  How.  P.  R,  312;  21  How.  P.  R,  17;  16  How.  P.  R., 
549;  14  How.  P.  R.,  436;  9  How.  P.  R.,  101;  6  How.  P.  R,  17, 
441;  13  Ab.,  418,  459;  12  Ab.,  21;  10  Ab.,  463;  7  Ab.,  251,  338; 
6  Ab.,  213;  2  Ab.,  233. 

S  298.  The  judge  may  also  by  order  appoint  a  receiver  of  J°^^^»/ 
the  property  of  the  judgment  debtor,  in  the  same  manner  ^^"and 
and  with  the  like  authority  as  if  the  appointment  was  made  \^tel 
by  the  court  according  to  section  244.    But  before  the  ap-  ^^*  ^'^ 
pointment  of  such  receiver,  the  judge  shall  ascertain,  if  prac- 
ticable, by  the  oath  of  the  party,  or  otherwise,  whether  any 
other  supplementary  proceedings  are  pending  against  the 
judgment  debtor,  and  if  such  proceedings  are  so  pending 
the  plaintiff  therein  shall  have  notice  to  appear  before  him, 
and  shall  likewise  have  notice  of  all  subsequent  proceedings 
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in  relation  to  said  receivership.  No  more  than  one  reoeiver 
of  the  property  of  a  judgment  debtor  shall  be  appointed. 
The  judge  may  also  by  order,  forbid  a  transfer  or  other  dis- 
position of  the  proi>erty  of  the  judgment  debtor  not  exempt 
from  execution,  and  any  interference  therewith*  Whenever 
the  judge  shall  grant  an  order  for  the  appointment  of  a 
receiver  of  the  property  of  the  judgment  debtor,  the  same 
shall  be  filed  in  the  office  of  the  clerk  of  the  county,  where 
the  judgment  roll  in  the  action,  or  transcript  from  justice's 
judgment,  upon  which  the  proceedings  are  taken,  is  filed; 
and  the  said  clerk  shall  record  the  order  in  a  book  to  be  kept 
for  that  purpose  in  his  office,  to  be  called  ''book  of  orders, 
appointing  receivers  of  judgment  debtors,"  and  shall  note  the 
time  of  the  filing  of  said  order  therein.  A  certified  copy  of 
said  order  shall  be  delivered  to  the  receiver  named  therein, 
and  he  shall  be  vested  with  the  property  and  effects  of  the 
judgment  debtor,  from  the  time  of  the  filing  and  recording 
of  the  order  as  aforesaid.  The  receiver  of  the  judgment 
debtor  shall  be  subject  to  the  direction  and  control  of  the 
court  in  which  the  judgment  was  obtained,  upon  which 
the  proceedings  are  founded,  or  if  the  judgment  is  upon  a 
transcript  from  justice's  court  filed  in  county  clerk's  office, 
then  he  shall  be  subject  to  the  direction  and  control  of  the 
county  court. 

Amended  bj  Laws  of  1851,  oh.  4*79;  1862,  oh.  460;  1863;  oh.  392. 

9  N.  Y.,  150;  29  B.,  Yl;  16  B.,  297;   13  How.  P.  R.,  29,  382;  12  How. 

P.  R,  112;  9  How.  P.  R.,  39;  8  How.  P.  R^  313;  6  How.  P.  R., 

441;  4  How.  P.  R.,  178;  2  Ab.,  233,  236. 

§  299.  K  it  appear  that  a  person  or  corporation  alleged  to 
have  property  of  the  judgment  debtor  or  indebted  to  him, 
claims  an  interest  in  the  proi)erty,  adverse  to  him,  or  denies 
the  debt,  such  interest  or  debt  shall  be  recoverable  only  in 
an  action  against  such  person  or  corporation  by  the  receiver; 
but  the  judge  may,  by  order,  forbid  a  transfer  or  other  dispo- 
sition of  such  property  or  interest,  till  a  sufficient  opportunity 
be  given  to  the  receiver  to  commence  the  action,  and  prose- 
cute the  same  to  judgment  and  execution;  but  such  order 
^ay  be  modified  or  dissolved,  by  the  judge  granting  the 
same,  at  any  time,  on  such  security  as  he  shiQl  d&ect. 

17  N.  T.,  484;  16  N.  T.,  600;  29  B.,  70;  16  B.,  297 ;  21  How.  P.  R.,  17; 
12  How.  P.  R.,  112,  138,  458;  7  How.  P.  R.,  187 ;  6  Ab.,  213. 

S  300.  The  judge  may,  in  his  discretion,  order  a  reference 
to  a  referee,  agre^  upon  by  the  parties  or  appointed  by  him, 
to  report  the  evidence  or  the  facts,  and  may,  in  his  discretion, 
appoint  such  referee  in  the  first  order  or  at  any  time. 

As  amended  bj  Laws  of  1857,  ch.  723. 
11  How.  P.  R,  446;  8  How.  P.  R.,  313. 

5  301.  The  judge  may  allow  to  the  judgment  creditor,  or 
to  any  party  so  examined,  whether  a  party  to  the. action 
or  not,  witnesses'  fees  and  disbursements,  and  a  fixed  sum 
in  addition,  not  exceeding  thirty  dollars,  as  costs. 

22  How.  P.  R.,  312;  13  Ab.,  459;  11  Ab.,  109. 
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CHAP  ^1- 

S  302.  If  any  person,  party  or  witness  disobey  an  order  of  diiomi. 
the  judge  or  referee  duly  served,  such  person,  party  or  witness  ^^^^ 
may  be  punished  by  the  judge  as  for  contempt.    And  in  all  ponmie^ 
cases  of  commitment  under  this  chapter,  or  the  act  to  abolish 
imprisonment  for  debt,  the  person  committed  may,  in  case  of 
inability  to  pertbrm  the  act  required,  or  to  endure  the  impri* 
flonnient,  be  discharged  from  imprisonment,  by  the  court  or 
jodge  committing  him,  or  the  cburt  in  which  the  judgment 
was  rendered,  on  such  terms  as  may  be  just. 

As  emended  bj  Laws  of  1851,  eh,  479. 

19  B^  362 ;  13  B^  338 ;  9  B.,  387 ;  23  How.  P.  R.,  2,  423 ;  17  How.  P.  B., 

500;  13  How.  P.  R.,  331;  13  Ab.,  469;  9  Ab.,  389;  7  Ab.,  338;  6 

Ab.,  382;  4  Ab.,  93;  2  Ab.,  91;  1  Ab.,  448;  2  Hflt,  95. 
Bj  Laws  of  1863,  cfa.  372,  the  provisioDS  of  this  ohapter  of  the  Code  is 

extended  to  proceedings  under  the  act  of  1849,  to  enforce  the  liabiHt/ 

of  stockholders  of  insolvent  banks. 

TITLE  X* 

OF  THB  008TS  IN  OlVHi  ACTIONS. 

te.  303.  Eee  bOl  abolished.    AUowanoes  given,  termed  oosti. 

304.  When  aUowed,  of  course,  to  plaintiff. 

305.  When  allowed  to  defendant 

306.  Wlien  allowed  to  either  party  in  the  discretion  of  the  court 

307.  Amount  of  costs  idlowed. 

30a  Ailowasoe,  in  addition,  of  a  per  centage  on  the  reooveiy  or  daim. 

309.  Per  centage,  how  computed. 

310.  Interest  on  verdict  or  report,  when  allowed. 

311.  Costs,  how  to  be  inserted  in  judgment 

312.  Clerk's  fees. 

313.  Referee's  fees. 

314.  Costs  on  postponement  of  trial 

315.  Costs  on  a  motion. 

31  &  Costs  against  infant  plaintiflt 

317.  Costs  in  an  action  by  or  against  an  executor  or  administrator,  trustee^  of  an 

express  trust,  or  a  person  expressly  authoriased  by  statute  to  sue. 

318.  Costs  on  review  of  a  decision  of  an  inferior  court,  in  a  special  proceeding. 

319.  320.  Costs  in  actions  by  the  people. 

321.  Oosts  against  assignee  of  cause  of  action  after  action  brought 

322.  Costs  on  a  settlement 

S  303.  All  statutes  establishing  or  regulating  the  costs  or  f^,]^ 
fees  of  attorneys,  solicitors  and  counsel  in  civil  actions,  and  ^ 
all  existing  rules  and  provisions  of  law,  restricting  or  control- 
ling the  right  of  a  party  to  agree  with  an  attorney,  solicitor 
or  counsel,  for  his  compensation,  are  repealed ;  and  hereafter 
the  measure  of  such  compensation  shall  be  left  to  the  agree- 
ment, express  or  implied,  of  the  parties.    But  there  may  be  j^!J^*"^ 
allowed  to  the  prevailing  party,  upon  the  judgment,  certain  Sn^ 
soms  by  way  of  indemnity,  for  his  expenses  in  the  action ;  "*^ 
wludi  s^owances  are  in  this  act  termed  costs. 

18  N.  Y.,  261,  371 :  13  B.,  668 ;  9  B.,  301;  8  B.,  100 ;  17  How.  P.  B.,  2, 
12;  8  How.  P.  R,  626;  6  How.  P.  R.,  10,  45;  5  How.  P.  R.,  104; 
4  How.  P.  R,  239;  9  Ab.,  372;  8  Ab.,  295;  7  Ab.,  466;  6  Ab., 
184;  3  Ab.,  191;  1  Ab.,  123,  181;  1  HUt,  668. 

S  304.  CJosts  shall  be  allowed  of  course  to  the  plaintiff  upon  J^S^ 
a  leoovery,  in  the  following  cases :  *bS3c 

1.  In  an  action  for  the  recovery  of  real  property,  or  when  ' 
a  claim  of  title  to  real  property  arises  on  the  pleadings. 
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or  is  certified  by  the  court  to  have  come  in  question  at 
the  trial ; 

2.  In  an  action  to  recover  the  iK>sse68ion  of  personal  pro- 
perty; 

3.  In  the  actions  of  which,  a  court  of  a  justice  of  the  peace 
has  no  jurisdiction ; 

4.  In  an  action  for  the  recovery  of  money  where  the  plaintiff 
shall  recover  fifty  dollars.  But  in  an  action  for  assault,  bat- 
tery, false  imprisonment,  libel,  slander,  malicious  prosecution, 
criminal  conversation,  or  seduction,  if  the  plaintiff  recover  less 
than  fifty  dollars  damages,  he  shall  recover  no  more  costs  than 
damages.  And  in  an  action  to  recover  the  possession  of  per- 
sonal property,  if  the  plaintiff  recover  less  than  fifty  dollars 
damages,  he  shall  recover  no  more  costs  than  damages,  unless 
he  recovers  also  property,  the  value  of  which  with  the  dam- 
ages, amounts  to  fifty  dollars,  or  the  possession  of  property 
be  adjudged  to  him,  the  value  of  which  with  the  damages 
amounts  to  fifty  dollars.  Such  value  must  be  determined  by 
the  jury,  court  or  referee,  by  whom  the  action  is  tried. 

When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case,  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defend- 
ants in  the  same  action,  no  costs  other  than  disbursements 
shall  be  allowed  to  the  plaintiff,  in  more  than  one  of  such 
actions,  which  shall  be  at  his  election,  provided  that  the  party 
or  parties  proceeded  against  in  such  other  action  or  actions, 
shall  at  the  time  of  the  commencement  of  the  previous  action 
or  actions  have  been  within  this  state,  and  not  secreted. 

Aa  amended  bj  Laws  of  1862,  ch.  460. 

21  N.  Y.,  461;  9  N.  Y.,  660;  1   N.  Y..  466,  491;  19  B.,  203;  8  R,  100; 

12  Ah.,  209;  11  Ab.,  246;  8  Ab.,  36,  39;  7  Ab.,  342,  445;  6  AK, 

222;  4  Ab.,  17;  3  Ab.,  191,  366,  449,  463;  1  Ab.,  183;  23  How.  P. 

R.,  44,  164;  19  How.  P.  R.,  460;  17  How.  P.  It,  467;  16  How.  P. 

R.,  60,  479;  16  How.  P.  R.,  260,  281;  13  How.  P.  R.,  138;  9  How. 

P.  R.,  201 ;  8  How.  P.  R.,  3,  56,  238 ;  7  How.  P.  R.,  74;  6  How.  P. 

R.,  266 ;  4  How.  P.  R,  366;  1  HUt,  558;  3  £.  I).  S.,  674. 

whttnai'        S  ^^'  Oosts  shall  be  allowed  of  course  to  the  defendant,  in 
dJr<^d^t.   ^^  actions  mentioned  in  the  last  section,  unless  the  plaintiff 
be  entitled  to  costs  therein. 

9  N.  Y.,  660;  7  N.  Y.,  466;  19  B.,  203;  8  B.,  100;  18  How.  P.  R.,  108; 
17  How.  P.  R.,  467;  13  How.  P.  R.,  138;  8  Ab.,  36;  3  AU,  191, 
367,  449,  463. 

When  aw        §  306.  lu  othcr  actions  costs  may  be  allowed  or  not,  in  the 

IXr^arty  discretiou  of  the  court. 

CTouon  of        ^^  ^^^  actions  where  there  are  several  defendants,  not  united 

the  coarL  in  iutcrest,  and  making  separate  defenses  by  separate  answers, 
and  the  plaintiff  foils  to  recover  judgment  against  all,  the 
court  may  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor,  or  any  of  them. 

In  the  following  cases  the  oosts  of  an  appeal  shall  be  in  the 
discretion  of  the  court : 
1.  When  a  new  trial  shall  be  ordered ; 
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2.  When  a  jadgment  shall  be  affirmed  in  part  and  reversed  ^^^'  ^ 
in  part 

As  amended  by  Laws  of  1861,  ch.  479. 

9  N.  T.,  660;  7  N.  Y.,  465;  20  B.,  343:  13  B.,  541;  10  B.,  463;  8  B., 

U)l:  12  Ab.,  210,  299;  11  Ab.,  246;  8  Ab.,  298,  342;  1   Ab.,  340; 

3  Ab.,  84,  463;  1  Ab.,  182;  18  How.  P.  R.,  102,  108,  397 :  17  How. 

P.  R.,  228,  467;  16  How.  P.  R.,  60;  13  How.  P.  R.,  138,  609;  12 

How.  P.  R.,  302;  4  How.  P.  R.,  300,  366. 

5  307.  When  allowed,  costs  shall  be  as  follows :  SKSJSl^ 

1.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial 
(including  judgment  when  rendered): 

In  an  action  where  judgment  upon  failure  to  answer  may 
be  had  without  application  to  the  court,  ten  dollars ;  in  an 
action  where  judgment  can  only  be  taken  on  application  to 
the  court,  fifteen  dollars;  and  two  dollars  for  ea^  additional 
defendant  upon  whom  process  shall  have  been  served,  except 
in  actions  for  the  foreclosuie  of  a  mortgage,  the  allowance 
for  additional  defendants  is  limited  to  ten  such  defendants 
and  in  other  cases  to  five  such  defendants. 

2.  To  the  defendant  for  all  proceedings  before  notice  of 
ferial,  ten  dollars. 

3.  To  either  party  for  all  subsequent  proceedings  before 
trial,  ten  dollars. 

To  either  party,  for  attending  upon  and  taking  the  deposi- 
tion of  a  witness  conditionally,  or  attending  to  perpetuate  his 
testimony,  ten  dollars ;  to  either  party,  for  drawing  interroga- 
tories, to  annex  to  a  commission  for  the  taking  of  testimony, 
ten  dollars. 

4.  To  either  party,  for  the  trial  of  an  issue  of  law,  fifteen 
dollars ;  for  every  trial  of  an  issue  of  fact,  twenty  dollars. 

5.  To  either  party  on  appeal,  except  to  the  court  of  appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  three 
hundred  and  forty-nine,  before  argument,  fifteen  dollars ;  for 
argument,  thirty  dollars ;  and  the  same  costs  shall  be  allowed 
to  either  party  before  argument,  and  for  argument,  on  appli- 
cation for  judgment,  upon  special  verdict  or  upon  verdict 
subject  to  the  opinion  of  the  court,  or  for  a  new  trial  on  a 
case  made,  and  in  cases  where  exceptions  are  ordered  to  be 
heard,  in  the  first  instance,  at  a  general  term,  under  the  pro- 
visions of  section  two  hundred  and  sixty-five. 

6.  To  either  party,  on  appeal  to  the  coiui;  of  appeals,  before 
argmnent,  twenty-five  dollars;  for  argument,  fifty  dollars; 
and  when  a  judgment  is  affirmed  the  court  may,  in  its  dis- 
cretion, also  award  damages  for  the  delay,  not  exceeding 
ten  per  cent  upon  the  amount  of  the  judgment. 

7.  To  either  party,  for  every  circuit  or  term  not  exceeding 
five  drcuits,  and  five  special  and  five  general  terms,  at  which 
the  cause  is  necessarily  on  the  calendar,  and  is  not  tried  or  is 
postponed  by  order  of  the  court,  ten  dollars. 

Bat  in  an  action  hereafter  brought  to  recover  dower,  before 
admeasurement,  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  costs  unless  it  appear  that  the 
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dower  was  demanded  before  the  commencement  of  the  action 
and  was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff,  in  proceed- 
ings under  chapter  two,  title  twelve  of  the  second  part  of  this 
Oode,  as  upon  the  commencement  of  an  action. 

Amended  by  Laws  of  1851,  ch.  479;  1852,  ch.  392;  185*7,  ch.  123; 
1856,  ch.  306;  1869,  ch.  428;  1862,  ch.  460;  1863,  ch.  392. 

8  N.  Y.,  29;  2  N.  Y.,  670;  8  B.,  676;  22  How.  P.  R.,  470;  18  How.  P. 

R.,  387 ;  17  How.  P.  R.,  228,  457,  470,  492;  16  How.  P.  R.,  60,  327, 
J64;  16  How.  P.  R.,  117,  167 ;  13  How.  P.  R.,  33;  9  How.  P.  R^ 
304,  332,  400;  8  How.  P.  R.,  1,  6,  82 ;  7  How.  P.  R.,  97,  486;  6 
How.  P.  R.,  266,  406,  408,  419;  6  How.  P.  R.,  246,  394,  396;  4 
How.  P.  R.,  42,  56:  10  Ab.,  314;  9  Ab.,  Ill;  8  Ab^  261;  7  Ab^ 
341.  445;  6  Ab.,  384;  6  Ab.,  220;  2  Ab.,  223;  1  Ab.,  267;  4  E.  D. 
S.,  461. 

Per  oentage  S  ^^'  ^^  addition  to  thesc  allowances  there  shall  be  allowed 
!£^6d  *^  the  plaintiff  upon  the  recovery  of  judgment  by  him  in  any 
vi^^tiA  action  for  the  partition  of  real  property,  or  for  the  foreclosure 
of  a  mortgage,  or  in  any  action  in  which  a  warrant  of  attach- 
ment has  been  issued,  or  for  an  adjudication  upon  a  will  or 
other  instrument  in  writing,  and  in  proceedings  to  compel  the 
determination  of  claims  to  real  property,  the  sum  of  ten  per 
cent  on  the  recovery,  as  in  the .  next  section  prescribed,  for 
any  amount  not  exceeding  two  hundred  dollars ;  an  additional 
sum  of  five  per  cent  for  any  additional  amount  not  exceeding 
four  hundred  dollars,  and  an  additional  sum  of  two  per  cent 
for  any  additional  amount  not  exceeding  one  thousand 
dollars.  And  in  the  actions  above  named,  if  the  same  shaU 
be  settled  before  judgment  therein,  like  allowances  upon  the 
amoimt  paid  or  securod  upon  such  settlement  at  one-half  the 
rates  above  specitied. 

Amended  by  Laws  of  1867,  ch.  723;  1862,  ch.  460. 

9  N.  Y.,  370;  8  N.  Y.,  71 ;  25  B.,  336;  24  B.,  146:  14  B.,  678;  11  B., 

337 ;  9  B.,  394;  17  How.  P.  R.,  467 ;  16  How.  P.  R.,  364;  16  How. 
P.  R.,  27,  36;  14  How.  P.  R.,  300,  310;  13  How.  P.  R.,  298;  12 
How.  P.  R.,  170,  318:  9  How.  P.  R.,  339;  7  How.  P.  R.,  138,  370, 
490;  6  How.  P.  R.,  172,  235;  6  How.  P.  R.,  121,  164,  278;  4  How. 
P.  R.,  71,  208,  252,  416;  13  Ab.,  297;  7  Ab.,  340,  346,  446;  6  Ab., 
221;  4  Ab.,  100,  247,  254,  262;  1  Ab.,  123,  126. 

Rale  of  S  309.  These  rates  shall  be  estimated  upon  the  value  of  the 

<ggp»^    property  claimed  or  attached  or  affected  by  the  adjudication 
upon  the  will  or  other  instrument,  or  sought  to  be  partitioned* 
or  the  amount  found  due  upon  the  mortgage,  in  an  action  for 
foreclosure.    And  whenever  it  shall  be  necessary  to  apply  to 
the  court  for  an  order  enforcing  the  payment  of  an  install- 
ment falling  due  after  judgment  in  an  action  for  foreclosure, 
the  plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the 
last  section  prescribed,  but  to  no  more  in  the  aggregate  than 
if  the  whole  amount  of  the  mortgage  had  b^n  due  when 
judgment  was  entered.     Such  amount  of  value  must  be 
determined  by  the  court,  or  by  the  commissioners  in  case  of 
actual  partition, 
jknowanoe       In  difficult  and  extraordinary  cases  where  a  trial  has  been 
SSrtS?^  had,  except  in  any  of  the  actions  or  proceedings  (other  than 
cM6f        those  for  the  partition  of  real  estate),  specified  in  section 
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three  hundred  and  eight,  and  in  actions  or  proceedings  for  the  ^^^'  "* 
partition  of  real  estate,  the  court  may  also,  in  its  discretion, 
make  a  further  allowance  to  any  party,  not  exceeding  five  per 
cent  upon  the  amount  of  the  recovery  or  claim  or  subject 
matter  involved. 

Amended  by  Laws  of  1857,  ch.  723 ;  1868,  ch.  306 ;  1859,  ch.  428 ;  1862, 
ch.  460. 

9  N.  T.,  370;  8  N.  T.,  71;  24  B.,  126;  11  B.,  337;  20  How.  P.  R.,  285; 
19  How.  P.  R.,  119;  17  How.  P.  R.,  467;  16  How.  P.  R,  224;  13 
How.  P.  R.,  298;  5  How.  P.  R^  242;  13  Ab.,  247,  297;  10  Ab., 
313)  7  Ab.,  345,  445;  5  Ab.,  222;  4  Ab.,  247;  3  Ab.,  174,  240;  4 
Bob.,  669. 

5  310,  When  the  judgment  is  for  the  recovery  of  money,  intorerton 
interest  from  the  time  of  the  verdict  or  report,  until  judg-  repl?" 
ment  be  finally  entered,  shall  be  computed  by  the  clerk,  and  Slowed. 
added  to  the  costs  of  the  party  entitled  thereto. 

16  B.,  660;  9  How.  P.  R.,  86;  8  How.  P.  R.,  121. 

S  311.  The  clerk  shall  insert  in  the  entry  of  judgment,  on  g;*^**^|^j 
the  application  of  the  prevailing  party,  upon  five  days'  notice  coYu.  ^ 
to  the  other,  except  when  the  attorneys  reside  in  the  same 
city,  village  or  town,  and  then  upon  two  days'  notice,  the  sum 
of  the  allowances  for  costs,  as  provided  by  this  code,  the 
necessary  disbursements,  including  the  fees  of  officers  allowed 
by  law,  the  fees  of  witnesses,  the  reasonable  compensation  of 
commissioners  in  taking  depositions,  the  fees  of  referees,  and 
the  expense  of  printing  the  papers  for  any  hearing  when  re- 
quired by  a  rule  of  the  court.  The  disbursements  shall  be 
stated  in  detail,  and  verified  by  affidavit.  A  copy  of  the 
items  of  the  costs  and  disbursements  shall  be  served  with  a 
notice  of  a^ustment*  Whenever  it  shall  be  necessary  to  gjSt^ 
adjnst  costs  in  any  interlocutory  proceeding  in  an  action  or  in 
any  special  proceedings,  the  same  shall  be  adjusted  by  the 
judge  before  whom  the  same  may  be  heard,  or  the  court 
before  which  the  same  may  be  decided  or  pending,  or  in  such 
other  manner  as  the  judge  or  court  may  direct. 

As  amended  by  Laws  of  1862,  ch.  460 ;  186'},  ch.  123. 

23  B.,  410;  19  B.,  531;  16  B.,  668;  16  B.,  135;  11  Ab.,  154;  9  Ab.,  H 

111;  8  Ab.,  300;  7  Ab.,  454;  3  Ab.,  191;  2  Ab.,  378;  1  Ab.,  120, 

266 ;  20  How.  P.  R,  216;  19  How.  P.  R.,  673 ;  17  How.  P.  R.,  472 ; 

14  How.  P.  R.,  300,  357 ;  13  How.  P.  R.,  13;  10  How.  P.  R.,  564; 

9  How.  P.  R.,  86,  264;  7  How.  P.  R.,  490;  6  How.  P.  R^  191,  226, 

413;  4  How.  P.  R.,  134. 

5  312.  The  clerk  shall  receive,  cierks* 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar;  '*^ 
on  entering  a  judgment  by  filing  transcript,  six  cents; 

On  entering  judgment,  fifty  cents;  except  in  courts  where 
the  clerks  are  salaried  officers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  fee,  for  any  services  whatever  in 
a  dvil  action,  except  for  copies  of  papers,  at  the  rate  of  five 
cents  for  every  hundred  words. 

23  B.,  410;  5  How.  P.  R.,  12. 

S  313.  The  fees  of  referees  shall  be  three  dollars  to  each  for  gjj*"**« 
e^ery  day  spent  in  the  business  of  the  reference ;  but  the  par-  ***' 
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ties  may  agree  in  writing  upon  any  other  rate  of  compensa* 
tion. 

IT  How.  P.  R.,  472 ;  9  Ab.,  74. 

cottson         S  3^^-  When  an  application  shall  be  made  to  a  court  or 
mentor*'    relferees,  to  postpone  a  trial,  the  payment  to  the  adverse  party 
^*^'         of  a  sum  not  exceeding  ten  dollars,  besides  the  fees  of  wit- 
nesses, may  be  imposed,  as  the  condition  of  granting  the 
postponement. 

6  How.  P.  R.,  408,  418. 

oosuon         §  315.  Costs  may  be  allowed  on  a  motion  in  the  discretion 

motioDB.     ^£  ^jj^  court  or  judge,  not  exceeding  ten  dollars,  and  may  be 

absolute  or  directed  to  abide  the  event  of  the  action. 

As  amended  by  Laws  of  1857,  ch.  723. 

16  How.  P.  R.,  117;  13  How.  P.  R.,  301;  10  How.  P.  R.,  400;  8  How. 

P.  R.,  1;  6  How.  P.  R.,  123;  6  How.  P.  R,  375;  4  How.  P.  R.,  283; 

12  Ab.,  188 ;  10  Ab.,  41 ;  8  Ab.,  296;  1  Ab.,  123. 

Costs  §  316.  When  costs  are  adjudged  against  an  infant  plaintiif, 

tSS^t'^       the  guardian  by  whom  he  appeared  in  the  action  shall  be 
piainuir.     responsible  therefor,  and  payment  thereof  may  be  enforced 
by  attachment. 

6  How.  P.  R.,  233. 

cosubyor  g  317.  lu  au  actiou  prosecuted  or  defended  by  an  executor* 
^nlS^  administrator,  trustee  of  an  express  trust,  or  a  person  expressly 
SlSl'tra^  authorized  by  statute,  costs  shall  be  recovered,  as  in  an  actiou 
toes'.  Ac  by  and  against  a  person  prosecuting  or  defending  in  his  own 
right,  but  such  costs  shall  be  chargeable  only  upon  or  col- 
lected of  the  estate,  fund,  or  party  represented,  unless  the 
court  shall  direct  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mismanagement  or  bad  faith  in 
such  action  or  defease.  But  this  section  shall  not  be  con- 
strued to  allow  (Sosta  against  executors  or  administrators, 
where  they  are  now  exempted  therefrom,  by  section  forty-one, 
of  title  three,  chapter  six,  of  the  second  part  of  the  Itevised 
Statutes ;  and  whenever  any  claim  against  a  deceased  per* 
son  shall  be  referred  pursuant  to  the  provisions  of  the  Re- 
vised Statutes,  the  prevailing  party  shall  be  entitled  to 
recover  the  fees  of  referees  and  witnesses  and  other  necessary 
disbursements,  to  be  taxed  according  to  law.  And  the  court 
may  in  its  discretion,  in  the  cases  mentioned  in  this  section, 
require  the  plaintiff  to  give  security  for  costs. 

As  amended  bv  Laws  of  1852,  ch.  392;  1851,  ch.  4*79. 

22  N.  Y.,  468;  30  B.,  441;  9  B.,  394;  22  How.  P.  R..  281,  453;  14 
How.  P.  R.,  481,  508;  12  How.  P.  R.,  302,  306,  451 ;  9  How.  P.  R, 
349;  8  How.  P.  R.,  5;  7  How.  P.  R.,  64;  12  Ab.,  T8;  11  Ab.,  261 ; 
7  Ab.,  255 ;  6  Ab.,  96. 

cosu  on  §  318.  When  the  decision  of  a  court  of  inferior  jurisdiction, 
d^lTonit'  in  a  special  proceeding,  including  appeals  from  surrogates' 
lSSrt?na  courts,  shall  be  brought  before  the  supreme  court  for  review, 
•pjg|^p«>-  such  proceeding  shall,  for  all  purposes  of  costs,  be  deemed  an 
action  at  issue,  on  a  question  of  law,  from  the  time  the  same 
shall  be  brought  into  the  supreme  court,  and  costs  thereon 
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shall  be  awarded  and  eollected  in  snch  manner  as  the  court  ^^^^'  ^ 
shall  direct,  according  to  the  nature  of  the  case. 

Ab  amended  by  Laws  of  1862,  oh.  460. 

S  319.  In  all  civil  actions  prosecuted  in  the  name  of  the  contain 
people  of  this  state,  by  an  officer  duly  authorized  for  that  pur-  ^^^X 
pose,  the  people  shall  be  liable  for  costs  iu  the  same  cases, 
and  to  the  same  extent,  as  private  parties.  If  a  private  per- 
son be  joined  with  the  people  as  plaintiff,  he  shall  be  liable  in 
the  first  instance  for  the  defendant's  costs ;  which  shall  not 
be  recovered  of  the  people,  till  after  execution  issued  therefor 
against  such  private  party,  and  returned  unsatisfied. 

llR,340j  IT  How.  P.  B.,  12. 

S  320.  In  an  action  prosecuted  in  the  name  of  the  people  ^ 
of  this  state  for  the  recovery  of  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  any  county,  city, 
town,  village,  corporation  or  person,  costs  awarded  against 
the  plaintiff  shall  be  a  charge  against  the  party  for  whose 
benefit  the  action  was  prosecuted,  and  not  against  the  people. 

17  How.  P.  R.,  12 ;  10  How.  P.  E.,  371 ;  4  R  D.  &,  29. 

5  321.  In  actions,  in  which  the  cause  of  action  shall,  by  ^^^ 
assignment  after  the  commencement  of  the  action,  or  in  any  »K»ee  oT 
other  manner,  become  the  property  of  a  person  not  a  party  to  M?iMi\ft«r 
the  action,  such  person  shall  be  liable  for  the  costs,  in  the  S^^i^ht 
same  manner  as  if  he  were  a  party,  and  payment  thereof  may 
be  enforced  by  attachment. 

13  Ab.,  183;  7  Ab.,  456. 

S  322.  Upon  the  settlement,  before  judgment,  of  any  action  2532^1 
mentioned  in  section  304,  no  greater  sum  shall  be  demanded 
from  the  defendant  as  costs,  than  at  the  rates  prescribed  by 
that  section. 

30  R,  400;  19  How.  P.  E.,  119;  17  How.  P.  R.,  467;  10  Ab.,  314;  7 
Ab.,  342,446;  6  Ab.,  222. 

TITLE  XI. 

OP  APPEALS  IN  CrVHi  ACTIONS. 

ChtAPTKB   I.  Appeals  in  general 

IL  Appeals  to  Uie  court  of  appeals.  I 

III.  Appeals  to  the  supreme  court  from  an  inferior  court 

IV.  Appeals  in  the  supreme  court,  and  the  superior  courts  and  the  court 

of  common  pleas  of  the  city  of  New  York,  fh>m  a  single  judge  to 
the  general  term, 
y.  Appeal  to  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  or  to  a  county  court^  from  an  inferior  court 

CHAPTER  I. 

APPEALS  m  OENBBAI.. 

tai  323.  Writs  of  error  abolished,  and  appeals  substituted. 

324.  Orders  made  out  of  court,  how  vacated  or  modified. 

339.  Who  may  appeal. 

326l  Parties*  bow  designated  on  appeaL 

327.  Appeal,  how  made. 

SS8.  Clerk  to  transmit  papers  to  appellate  court 
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Saa  329.  Intermediate  orders  affecting  the  judgmeiat,  maj  be  reviewed  on  the  appeal 

330.  Judgraeot  on  appeal 

331.  Certain  appeals  to  be  within  sixty  days;  others  within  two  years. 

332.  Other  appeals  within  thirty  days. 

g  323.  Writs  of  error  in  civil  actions,  as  they  have  hereto- 
fore existed,  are  abolished,  and  the  only  mode  of  reviewing  a 
jndgmeDt,  or  order,  in  a  civil  action,  shall  be  that  prescribed 
by  this  title. 

13  N.  T.,  308;  24  B.,  149;  13  Ab.,  183;  7  Ab.,  362;  4  Ab.,  92,  28t,  403. 

S  324.  An  order,  made  oat  of  court,  without  notice  to  the 
adverse  party,  may  be  vacated  or  modified,  without  noticCt 
by  the  judge  who  made  it,  or  may  be  vacated  or  modified  on 
notice,  in  the  manner  in  which  other  motions  are  made. 

9  B.,  387;  20  How.  P.  R.,  441 ;  13  How.  P.  R,  439;  8  How.  P.  B.,  440; 
6  How.  P.  B.,  108;  6  How.  P.  R.,  386;  12  Ab,  293. 

S  325.  Any  party  aggrieved  may  appeal  in  the  cases  pre- 
scribed in  this  title. 

13  N.  T.,  308;  28  B.,  306;  16  B.,  235;  10  How.  P.  R.,  371;  8  Ab.,  50; 
2  Ab.,  209,  390;  4  E.  D.  S.,  29. 

§  326.  The  party  appealing,  shall  be  known  as  the  appel- 
lant, and  the  adverse  party  as  the  respondent.  But  the  title 
of  the  action  shall  not  be  changed,  in  consequence  of  the 
appeal. 

1  N.  T.,  611 ;  8  How.  P.  R.,  140. 

§  327.  An  appeal  must  be  made  by  the  service  of  a  notice 
in  writing,  on  the  adverse  party,  and  on  the  clerk,  with  whom 
the  judgment  or  order  appealed  from  is  entered,  stating  the 
appeal  from  the  same  or  some  specified  part  thereof.  When 
a  party  shall  give  in  good  faith,  notice  of  appeal  from  a  judg- 
ment or  order,  and  shall  omit  through  mistake,  to  do  any 
other  act  necessary  to  perfect  the  appeal  or  to  stay  proceed- 
ings, the  court  may  permit  an  amendment  on  such  terms  as 
may  be  just. 

8  B.,  309;  17  How.  P.  R.,  123;  11  How.  P.  R.,  131;  7  How.  P.  R.,  137; 
5  How.  P.  R.,  310,  361;  10  Ab^  466;  4  Ab.,  134;  2  Hilt,  336. 

g  328.  Upon  the  appeal  allowed  by  the  second  and  third 
chapters  of  this  title  being  perfected,  the  clerk  with  whom  the 
notice  of  appeal  is  filed,  shall,  at  the  expense  of  the  appellant, 
forthwith  transmit  to  the  appellate  court  a  certified  copy  of 
the  notice  of  appeal  and  of  the  judgment  roll,  or,  if  the  appeal 
be  from  an  order  or  any  part  thereof,  a  certified  copy  of  such 
order  and  of  the  papers  upon  which  the  order  was  granted. 

As  amended  by  Laws  of  1868,  ch.  306;  see  post,  Laws  of  1863,  ch.  392. 
4  N.  Y.,  417;  2  N.  Y.,  667 ;  8  How.  P.  R.,  328;  3  Ab.,  388. 

g  329.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  any  intermediate  order,  involving  the  merit®,  and 
necessarily  affecting  the  judgment. 

13  N.  Y.,  308;  7  B.,  682 ;  9  How.  P.  R.,  361 ;  13  Ab.,  387;  16  Ab.,  466. 

g  330.  Upon  an  appeal  from  a  judgment  or  order,  the  appel- 
late court  may  reverse,  affirm  or  modify  the  judgment  or  oMer 
appealed  from  in  the  respect  mentioned  in  the  notice  of 
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appeal,  and  as  to  any  or  all  of  the  parties,  and  may,  if  neces* 
sary  or  proper,  order  a  new  trial.  When  the  judgment  is 
reversed  or  modified,  the  appellate  court  may  make  complete 
i^titation  of  all  property  and  rights  lost  by  the  erroneous 
judgment 

6  N.  T^  106;  29  B.,  88;  19  B.,  18*7;  8  B.,  421;  13  Ab.,  183;  11  Ab., 
414;  10  Ab.,  455;  9  Ab.,  140;  1  Ab.,  233;  11  How.  P.  K.,  123,  164; 
9  How.  P.  R.,  80;  8  How.  P.  R,  378. 

S  331.  The  appeal  to  the  court  of  appeals,  under  subdivision  oertote 
two,  of  section  eleven  of  this  Oode,  must  be  taken  within  sixty  wS^ 
days  after  written  notice  of  the  order  shall  have  been  given,  othln^^ 
to  the  party  appealing ;  every  other  appeal  allowed  by  the  ^J^ 
second  and  third  chapters  of  this  title,  must  be  taken  within 
two  years  after  the  judgment  shall  be  perfected,  by  filing  the 
judgment  roll. 

As  amended  bj  Laws  of  1858,  ch.  306;  1857,  ch.  723. 
2  N.  T.,  662 ;  5  How.  P.  R.,  479. 

5  332.  The  appeal  allowed  by  the  fourth  chapter  of  this  title,  ^"'^[{l 
must  be  taken,  within  thirty  days,  after  written  notice  of  the  ff^wJ^ 
judgment  or  order  shall  have  been  given  to  the  party  appeal-  ^^^ 
ing. 

11  N.  T.,  376 ;  18  How.  P.  R.,  324;  16  How.  P.  R.,  386,  402 ;  12  Ab., 
419;  10  Ab.,  455;  9  Ab.,  140;  7  Ab.,  352;  4  Ab.,  309;  2  Ab.,  209, 
290;  4E.1).  a,  479. 

CHAPTER  II. 

APPBAI^  TO  THB  COURT   OF  APPBAI^. 

Shs.  333.  In  what  cases. 

334.  On  anj  appeal  security  must  be  given  to  pay  costs  and  damages,  not  exceed- 

ing  $250,  or  deposit  made,  unless  waived. 

335.  On  judgment  for  monej,  security  to  stay  execution.  ^ 

336.  If  judgment  be  to  deliver  documents,  they  must  be  deposited. 

337.  If  to  execute  conveyance,  it  must  be  executed  and  deposited. 

338.  Security  where  judgment  is  to  deliver  property,  or  for  a  sale  of  mortgaged  pre- 

mises. 

339.  Stay  of  proceedings  upon  security  given. 

340.  Undertakings  may  be  in  one  instrument,  or  several. 

341.  Security  to  be  approved  and  to  justify. 

342.  Perishable  property  may  be  sold,  notwithstanding  appeal 

343.  Undertaking  must  be  filed. 

$  333.  An  appeal  may  be  taken  to  the  court  of  appeals  in  ^j^ 
the  cases  mentioned  in  section  eleven.  When  any  of  the  '^ 
courts  mentioned  therein  shall,  at  general  term,  render  judg- 
ment niK>n  a  verdict  taken  subject  to  the  opinion  of  the  court, 
the  questions  or  conclusions  of  law,  together  with  a  concise 
statement  of  the  &cts  upon  which  they  arose,  shall  be  pre- 
pared by  and  under  the  direction  of  the  court,  and  shall  be 
ffled  with  the  judgment  roll,  and  be  deemed  a  part  thereof,  for 
the  purposes  of  a  review  in  the  court  of  appeals.* 

As  amended  by  Laws  of  1857,  ch.  '723,  §  19. 

6  N.  T.,  466 ;  2  N.  T.,  667 ;  7  B.,  582 ;  9  How.  P.  R.,  304;  6  Ab.,  127. 


^MjKtn  lan,  ch.  m,  sec  90.   The  prorisions  of  the  last  preceding  seetton  fhall  apply  to  any 
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S  334.  To  lender  an  appeal  effectual  for  any  purpose,  a 
written  undertaking  must  be  exeeuted,  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effeet,  that  the  appel- 
lant will  pay  all  costs  and  damages  which  may  be  awiwded 
against  him  on  the  appeal,  not  exceeding  two  hundred  and 
fifty  dollars ;  or  that  sum  must  be  deposited  with  the  clerk, 
with  whom  the  judgment  or  order  was  entered,  to  abide  the 
event  of  the  appeal.  Such  undertaking  or  deposit  may  be 
waived  by  a  written  consent  on  the  part  of  the  respondent. 

1  N.  T.,  606;  32  B.,  367;  8  B.,  309;  22  How.  P.  R.,  193;  18  How.  P. 
»  R.,  261 ;  13  How.  P.  B.,  403 ;  10  How  P.  R.,  133,  344,  481 ;  4  How. 

P.  B.,  209;  13  Ab.,  126,  183;  12  Ab.,  113;  11  Ab.,  29;  6  Ab.,  67; 
4  Ab.,  224;  3  Ab.,  228;  2  Ab.,  442;  1  Ab.,  276. 

§  335.  If  the  appeal  be  fix)m  a  judgment  directing  the  pay- 
ment of  money,  it  shall  not  stay  the  execution  of  the  judg- 
ment, unless  a  written  undertalung  be  executed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  to  the  effect,  that  if 
the  judgment  appealed  from,  or  any  part  thereof,  be  affirmed 
or  dismissed,  the  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which 
the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  against  the  appellant, 
upon  the  appeal.  Whenever  it  shall  be  made  satisfactorily  to 
appear  to  the  court  that,  since  the  execution  of  the  under- 
taking, the  sureties  have  become  insolvent,  the  court  may,  by 
rule  or  order,  require  the  appellant  to  execute,  file  and  serve  a 
new  undertaking  as  above,  and,  in  case  of  neglect  to  execute 
such  undertaking  within  twenty  days  after  the  service  of  a 
copy  of  the  rule  or  order  requiring  such  new  undertaking, 
the  appeal  may,  on  motion  to  the  court,  be  dismissed  wiSi 
costs. 

As  amended  by  Laws  of  1869,  ch.  428;  1862,  ch.  460 ;  E&epostj  Laws  of 

1863,  ch.  392. 
14  N.  Y.,  61;  3  N.  Y.,  336;  19  B.,  631 ;  8  B.,  309,  667;  17  How.  P.  R., 

394;  10  How.  R.,  133,  344,  481;  8  Ab.,  236;  6  Ab.,  67;  3  Ab.,  70, 

228;  1  Ab.,  120,  274. 

§  336.  K  the  judgment  appealed  from,  direct  the  assignment 
or  delivery  of  documents,  or  personal  property,  the  execution 
of  the  judgment  shall  not  be  stayed  by  appeal,  unless  the 
things  required  to  be  assigned  or  delivered,  be  brought  into 
court,  or  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  shall  appoint,  or  unless  an  undertaking  be  entered 
into,  on  the  part  of  the  appellant,  by  at  least  two  sureties,  and 
in  such  amount  as  the  court  or  a  judge  thereof,  or  county 
judge  shall  direct,  to  the  effect  that  the  appellant  will  obey 
the  order  of  the  appellate  court,  upon  the  appeal. 

19  B.,  632;  11  Ab.,  414;  1  Ab.,  120. 

jf  to  eze-  §  337.  If  the  judgment  appealed  from,  direct  the  execution 

^^^,'it  of  a  conveyance  or  other  instrument,  the  execution  of  the  jodg- 

^°c!!^u^  ment  shall  not  be  stayed  by  the  appeal  until  the  instrument 

and^iiepos-  ^^  j^y^  i^q^q  exccutcd  and  deposited  with  the  clerk  with 
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Whom  the  jadgment  is  enteried,  to  abide  the  Judgment  of  the  ^^'*  ^ 
appellate  conrt. 

19  R,  532;  19  Al^  IIS;  1  Ab^  120. 

5  338.  If  the  judgment  appealed  from,  direct  the  sale  or  f^ntj, 
delivery  of  possession  of  real  property,  the  execution  of  the  j^^^entte 
same  shall  not  be  stayed,  unless  a  written  undertaking  be  exe-  m^li^or 
cnted  on  the  part  of  the  appellant,  with  two  sureties,  to  the  mSASg^' 
effect  that  during  the  possession  of  such  property  by  the  ap-  p««nJ»««- 
pellant,  he  will  not  commit,  or  suffer  to  be  committed,  any 
wa^te  thereon,  and  that  if  the  Judgment  be  affirmed,  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property,  from 
the  time  of  the  appeal  until  the  delivery  of  possession  thereof* 
pursuant  to  the  Judgment,  not  exceeding  a  sum  to  be  fixed 
by  a  judge  of  the  court  by  which  judgment  was  rendered,  and 
which  shall  be  specified  in  the  undertaking.    When  the  judg- 
ment 18  for  the  sale  of  mortgaged  premises,  and  the  payment 
of  a  deficiency  arising  upon  the  sale,  the  undertaking  shall 
also  provide  for  the  payment  of  such  deficiency. 

19  R,  &32;  18  How.  P.  B^  261 ;  13  Ab.,  182;  1  Ab.,  120. 

$  339.  Whenever  an  appeal  is  perfected  as  provided  by  secy  surof 
tions  three  hundred  and  thirty-five^  three  hundred  and  thirty-  f^ST^ 
ox,  three  hundred  and  thirty-seven  and  three  hundred  and  ^i^^ 
thirty-eight,  it  stays  all  further  proceedings  in  the  court  be- 
low«.  upon  the  judgment  iq[ipealed  from  or  .upon  the  matter 
embraced  therein;  but  the  court  below  may  proceed  upon 
any  other  matter  included  in  the  action,  and  not  affected  by 
the  judgment  appealed  from.  And  the  court  below  may,  in 
its  discretion,  dispense  with  or  limit  the  security  required  by 
aeetiong  three  hundred  and  thirty-^five,  three  hundred  and 
thirtynsix  and  three  hundred  and  thirty-eight,  when  the  appel-* 
lant  is  an  executor,  administrator,  trustee  or  other  person 
aetiog  in  another's  right;  and  may  also  limit  such  secmity  to 
an  Amount  not  less  than  fifty  thousand  dollars,  in  the  cases 
mentioned  in  sections  three  hundred  and  thirtynsdlx,  three  hun- 
dred and  thirty-seven,  three  hundred  and  thirty-eight,  where 
it  would  otherwise,  according  to  those  sections,  exoeed  that 
mm. 

As  amended  by  Laws  of  1851,  ch.  479. 

3  N.  y.,  336;  19  B^  532;  12  How.  P.  E.,  467;  13  Ab.,  183;  9  Ab.,  213; 
8  Ab.,  235;  6  Ab.,  73;  5  Ab.,  67;  4  Ab.,  286. 

S  340,  The  undertakings  prescribed  by  sections  334,  335,  gjKSf^ 
336,  and  338,  may  be  in  one  instrument  or  several,  at  the  ^n'm 
option  of  the  appellant;  and  a  copy,  including  the  names  and  ^"^^ 
residence  of  the  sureties,  must  be  served  on  the  adverse  party, 
#ith  the  notice  of  appeal,  unless  a  deposit  is  made  as  provided 
in  section  334  and  notice  thereof  given. 

8  B.,  309,  354:  18How.  P.  R.,  261 ;  13  How.  P.  R,  463;  10  How.  P.  B., 
344;  6  How.  P.  B^  447 ;  3  Ab.,  228. 

S  341.  An  undertaking  upon  an  appeal  shall  be  of  no  effect^  seearitj  to 
nnless  it  be  accompanied  by  the  affidavit  of  the  sureties,  that  ^Ivttc 
tbey  are  each  worth  double  the  amount  specified  therein.  ^*"^^^ 
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PART  HL  rj\^^  respondent  may,  however,  except  to  the  snfftciency  of  the 
Bureties,  within  ten  days  after  the  notioe  of  the  appeal ;  and 
unless  they  or  other  sureties  justify  before  a  judge  of  the 
court  below  or  a  county  judge,  as  prescribed  by  sections  195 
and  196,  within  ten  days  thereafter,  the  repeal  shall  be  re- 
garded as  if  no  undertaking  had  been  given.  The  justifica- 
tion shall  be  upon  a  notice  of  not  lesd  than  five  days. 

18  N.  T.,  492;  3  N.  T^  662;  8  How.  P.  R.,  89;  6  How.  P.  IL,  75;  13 

Ab.,  423;  5  Ab.,  67;  3  Ab.,  228;  2  Ab.,  442;  3  Bos^  636. 

Perishable       S  ^^*  I^  ^^^  cases  not  provided  for  in  sections  335,  336, 

pjjD.peny     337^  338  and  339,  the  perfecting  of  an  appeal,  by  giving  the 

SitiUuSd-  ^ii^dertaking  mentioned  in  section  334,  shall  stay  proceedings 

iLgappeaL  iu  the  court  below,  upon  the  judgment  appealed  from,  except 

that  where  it  directs  the  sale  of  perishable  property,  the  court 

below  may  order  the  property  to  be  sold,  and  the  proceeds 

thereof  to  be  deposited  or  invested,  to  abide  the  judgment  of 

the  appellate  court. 

19  B.,  632 ;  8  How.  P.  R,  89;  7  How.  P.  R.,  287 ;  3  How.  P.  IL,  303;  11 

Ab.,  29;  1  Ab.,  120. 

undertak.  S  ^3*  ^^  Undertaking  must  be  filed  with  the  clerk,  with 
luwL**"*^  whom  the  judgment  or  onier  appealed  from  was  entered. 

13  Ab.,  126;  3  Ab.,  228. 

C»APTfiR  III. 

APPEAL  TO  THB  SUPBBMS   COUBT   FBOH  AN  INFERIOB  C01JBT. 

Seo.  344.  In  what  cases. 

346.  Securily  must  be  given  as  upon  appeal  to  the  court  of  appeals. 

346.  Appeal,  where  hwd. 

347.  Judgment  on  appeal  where  entered  and  docketed. 

In  what  S  ^^'  ^^  appeal  may  be  taken  to  the  supreme  court  from 
«»«••  the  judgment  rendered  by  a  county  court,  or  by  the  mayors' 
courts  or  the  recorders'  courts  of  cities.  An  appeal  may  also 
be.  taken  to  the  supreme  court  from  any  (Mrder  affecting  a 
substantial  right,  made  by  a  county  .court  or  a  county  judge, 
in  any  action  or  proceeding,  and  such  appeal  shall  be  he^ 
on  a  copy  of  the  papers  on  which  the  order  appealed  from 
was  made. 

As  amended  by  Laws  of  1858,  oh.  306 ;  1860,  ch.  459. 

22  N.  Y.,  518;  4  N.  T.,  311;   24  B.,  443;  22  B.,  276;  20  B.,  342;  8  B., 

690;  6  B.,  168;  17  How.  P.  R.,  123;   iO  How.  P.  R.,  124;  6  How. 

P.  E.,  326;  4  How.  P.  R.,  9;  4  S.  a  C,  118. 

gecority  S  3^*  Sccuiity  must  be  given  upon  such  appeal,  in  the 
^^n!^  same  manner,  and  to  the  same  extent,  as  upon  an  appeal  to 
'vooap-     the  court  of  appeals. 

oonrtof  4Ab.,  286. 

App^^^^^^         S  346.  Appeals  in  the  supreme  court  shall  be  heard  at  a 


hMi?.  general  term,  either  in  the  district  embracing  the  county 
where  the  judgment  or  order  appealed  from  was  entered,  or 
in  a  county  s^joining  that  county,  except  that  where  the 
judgment  or  order  was  entered  in  the  city  and  county  of 
Kew  York,  the  appeal  shall  be  heard  in  the  first  district. 

17  How.  P.  R.,  123;  8  How.  P.  R..  105. 
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S  347.  Juc^gn^ent  upon  the  appeal  shall  be  entered  and  j^^Ji*! 


docketed  with  the  clerk  in  whose  office  the  judgment  roll  is  ^hefeen- 
filed.  ^When  the  appeal  is  heard  in  a  county  other  than  that  ^^^ 
where  the  judgment  roll  is  filed,  or  is  not  from  a  judgment 
of  a  county  court,  the  judgment  upon  the  appeal  shall  be 
certified  to  the  clerk  with  whom  the  roll  is  filed,  to  be  there 
entered  and  docketed. 

CnAPTER  IT. 

APPKALS  IK  THE  SUPBSHS  COURT,  AND  THE  8UPBBI0B  COUBT  Ain>  COUBT 
OP  COIOCON  PLBA8  OF  THB  CIT7  OF  NEW  TOBK,  FBOH  ▲  SINGLE  JUDGE, 
TO  THE  GENEBAL  TEEM. 

Sic.348.  Appeals  from  circuits  and  special  terms  to  same  courts  in  general  term. 
Security  on  appeal 

349.  Orders  by  a  single  judge,  may  be  appealed  from  in  certain  cases. 

350.  Orders  at  cliambers  to  be  entered  before  appeal. 

5  348.  In  the  supreme  court,  the  superior  court  of  the  city  ^^^^ 
of  New  York,  and  the  court  of  common  pleas  for  the  city  and  5™  of  the 
county  of  New  York,  an  appeal  upon  the  law  may  be  taken  cowt^ 
to  the  general  term  from  a  judgment  entered  upon  the  report 
of  referees,  or  the  direction  of  a  single  judge  of  the  same  court 
in  all  cases,  and  upon  the  fact  when  the  trial  is  by  the  court  or 
referees.    Snch  an  appeal,  however,  does  not  stay  the  pro-  f^S^^ 
eeedings,  unless  security  be  given  as  upon  an  appeal  to  the 
court  of  appeals,  and  such  security  be  renewed  as  in  cases 
requued  by  section  335,  on  motion  to  the  court  at  special 
term,  or  unless  the  court  or  a  judge  thereof,  so  order,  which  ' 

order  may  be  made  upon  such  terms  as  to  security  or  other- 
wise, as  may  be  just,  such  security  not  to  exceed  the  amount 
required  on  an  appeal  to  the  court  of  appeals.  In  the 
supreme  court  the  appeal  must  be  heard  in  the  same  manner 
as  if  it  were  an  appeal  from  an  inferior  court.  No  action  whenae- 
shall  be  commenced  upon  any  undertaking  given  or  to  be  wm^Md 
given  in  pursuance  of  the  provisions  of  this  section  until  ten  ^/."^ 
days  afte^  the  service  of  notice  on  the  adverse  party  of  the 
entry  or  the  order  or  judgment  affirming  the  judgment 
appealed  from.  And  in  case  an  appeal  has  been  or  shall  be 
taken  to  the  court  of  appeals  from  such  order  or  judgment  of 
affirmance  and  security  given  according  to  law  so  as  to  stay 
the  issuing  of  execution.  No  action  shall  be  commenced  or 
recovery  had  upon  any  undertaking  given  or  to  be  given  in 
pnisuance  of  the  provisions  of  this  section  until  after  the  final 
determination  of  such  appeal. 

Amended  by  Laws  of  1851,  ch.  479;  1862,  ch.  392  ;  1869,  ch.  438;  1862, 

ch.460. 
13  N.  Y.,  308 ;  12  N.  T.,  689 ;  4  N.  Y.,  311 :  32  B.,  670,  651 ;  19  B.,  166 ; 

15  B.,  31,  563;  12  B.,  387;  10  B.,  113;  8  B.,  673,  675;  7  B.,  682; 

20  How.  P.  R.,  258;  18  How.  P.  R.,  30;  17  How.  P.  R.,  123,  383, 

464;  16  How.  P.  R.,  388;  14  How.  P.  R.,  68;  12  How.  P.  R.,  467; 

11  How.  P.  R^  466;  10  How.  P.  R.,  106,  416;  8  How.  P.  R.,  171; 

7  How.  P.  R.,  10;  4  How.  P.  R.,  335;  12  Ab.,  166,  170;  11  Ab., 

414;  10  Ab.,  465;  9  Ab.,  89,  140;  4  Ab.,  92,  135,  286;  3  Ab.,  371; 

t  Ab.,  121,  241,  287 ;  4  B.  D.  a,  479. 

S  349.  An  appeal  may  in  like  manner  and  within  the  same  ^^^* 
time  be  taken  from  an  order  made  at  a  special  term  bv  abeMv^Sd 
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iB^MT  ^gle  judge  of  the  same  coort,  or  a  oonnfy  or  a  special 


taiiKMMA.  ooanty  judge,  or  by  a  recorder,  or  by  any  recorder's  court 
of  any  city,  in  any  stage  of  the  action,  including  proceeding 
supplementary  to  the  execution,  and  may  l^  thereupon 
reviewed  in  the  following  cases: 

1.  When  the  order  grants  or  refuses,  continues  or  modifies, 
a  provisional  remedy; 

s.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer ; 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right ; 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents a  judgment  from  which  an  appeal  may  be  taken; 

5.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 

Amended  bj  Laws  of  1851,  ch.  4*79 ;  1852,  ch.  392 ;  1862,  ch.  460. 

23  N.  Y.,  163;  18  N.  T.,  230;  28  B.,  663;  27  B.,  633;  22  R,  164;  19  B., 
198;  18  B.,  335;  12  B.,  387  ;  10  B.,  303;  9  B.,  378;  22  How.  P.  IL, 
385;  21  How.  P.  B.,  300;  20  How.  P.  R,  358,  422;  19  How.  P.  R., 
234,  274;  18  How.  P.  R.,  83,  275,  387 ;  13  How.  P.  R.,  196;  12  How. 
P.  R.,435;  11  How.  P.  R.,  204,  251,  672;  10  How.  P.  R.,  89,  98. 
106,  218,  221,  253;  9  How.  P.  R.,  69;  8  How.  P.  R,  24«,  364;  7 
How.  P.  R.,  360;  6  How.  P.  R.,  32,  340,  413;  5  How.  P.  R.,  31,  .H86; 

4  How.  P.  R.,  74,  313,  432;  13  Ab.,  309,  387;  12  Ab.,  69,  166,  419; 
11  Ab.,  8,  16,  47 ;  10  Ab.,  315,  479,  480 ;  9  Ab.,  91 ;  4  Ab.,  91,  100, 
285;  3  Ab.,  79,  387 ;  2  Ab.,  120,  288;  2  £.  D.  S.,  32,  63,  223;  2  8. 
S.  C,  401. 

orAenu^  g  350.  The  last  section  shall  include  an  order  made  out  of 
•  to  been-     court  upou  notice;  but  in  such  case  the  order  must  be  flrot 

f£!«iSMi.  entered  with  the  clerk.  And  for  the  purpose  of  an  appeal, 
any  party  affected  by  such  order,  may  require  it  to  be  entered 
with  the  clerk,  and  it  shall  be  entered  accordingly. 

19  B.,  603;  20  How.  P.  B.,  422;  17  How.  P.  R.,  84;  10  How.  P.  R.,  148; 

5  How.  P.  R.,  308. 

CHAPTER  ¥• 

APPEAL  TO  THB  COURT  OF  COMMON  PLBA8  FOR  THE  CTTT  AND  %OUNTT  OF 
NEW  YORK,  OR  TO  A  COUNTY  COURT,  FBOM  AN  INFERIOR  COURT. 

Sbc.  351.  Existing  laws  repealed,  and  this  chapter  substituted. 

352.  By  what  oourta  judgments  to  be  reviewed. 

353.  Time  to  appeal 

354.  Manner  of  appealing. 

355.  Security  to  stay  execution. 

356.  Form  of  undertaking. 

357.  Execution,  how  stayed. 

358.  In  case  of  death  of  justice,  underta^ng  to  be  filed. 

359.  In  that  case,  notice  now  served. 

360.  Retarn,  when  and  how  made,  and  compelled. 

361.  Hoar  made  if  justice  be  out  of  office. 

362.  Further  return  may  be  ordered. 

363.  If  JHsUee  be  dead,  insane  or  absent  from  state,  witnesses  to  be  examined.    If 

iin  aaotlier  county,  return  may  be  compelled. 

364.  Hearing,  upoQ  return.    Dismissing  appea],  if  not  brought  on. 

365.  To  be  faeai^  <m  origmal  papers. 

366.  Judgment,  how  given. 

367.  Judgment  roll  «b  appeal. 

368.  GostS)  how  awarded. 

369.  Ordering  restitution. 

370.  Setting  off  costs  and  recovery. 
871.  The  costs  on  appeaL 
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S  351.  AU  statutes*  now  in  force,  piovlding  for  the  review  ^^nf' 
of  jadgments  in  civil  cases,  rendered  by  courts  of  Justices  of  j2aX^ 
the  peace,  by  the  marine  court  of  the  city  of  New  York,  ^^?JJ 
by  tto  justices'  courts  in  the  city  of  New  York,  by  the  muni*  "^     ^ 
cipal  court  of  the  city  of  Brooklyn,  and  by  the  justices'  courts 
of  cities,  and  regulating  the  practice  in  relation  to  such  re- 
view, are  repealed;  and  hereafter,  the  only  mode  of  review^s^*^ 
ing  such  judgments  shall  be  an  appeal,  as  prescribed  by  this  .'' 
chapter. 

11  6.,  635;  8  B^  690,  668;  1  B.,  162, 180;  18  How.  P.  B.,334;  lljp[cv. 
P.  R.,  83;  6  Ab.,  211. 

S  352«  When  a  judgment  shall  have  been  rendered  by.  JCJie  ^p^£^ 
general  term  of  the  marine  court  of  the  city  of  New  YoYk,  or  Biooiin 
by  a  justice  of  the  justices'  court  of  that  city,  the  app^aal  ijhall  fSS^ 
be  to  the  court  of  common  pleas  for  the  city  and  conttty  of  2SS?* 
New  York. 

The  appeal  from  the  general  term  of  the  marine  court  pre- 
scribed herein  shaU  be  from  an  actual  determination,  at  such 
general  term  only,  and  shall  be  taken  within  twenty  days 
after  judgment  by  such  general  term.  In  the  city  of  Buffalo, 
the  appeals  fi*om  the  courts  of  justices  of  said  city  shall  be  to 
the  superior  court  of  said  city.  When  rendered  by  any  of  the 
other  courts  enumerated  in  section  three  hundred  and  fifty- 
one,  the  appeal  shall  be  to  the  county  court  of  the  county 
where  the  judgment  was  rendered.  On  such  appeal,  when 
the  amount  of  the  claim  or  claims  of  either  party  litigated 
in  the  court  below,  shall  exceed  fifty  dollars,  or  when  in  an 
action  to  recover  the  possession  of  personal  property,  the 
value  of  the  property  as  assessed,  and  the  damages  recovered, 
shall  exceed  fifty  dollars,  exclusive  of  costs,  a  new  trial  shall 
be  had  in  the  county  court  in  the  following  cases: 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law 
joined  between  the  parties; 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined 
between  tilie  parties  whether  the  defendant  was  present  at 
tbe  trial  or  not. 

Amended  by  Laws  of  1857,  ch.  723;  1862,  ch.  460;  1863,  ch.  392. 
18  N.  T.,  64;  8  B.,  690,  658;  7  B.,  161,  180;  9  Ab.,  194;  6  Ab.,  61. 

S  353.  The  appellant  shall,  within  twenty  days  after  judg-  ^^ 
ment,  serve  a  notice  of  appeal,  stating  the  grounds  upon  ****^ 
which  the  appeal  is  founded.  If  the  judgment  is  rendered 
upon  process  not  personally  served,  and  the  defendant  did 
not  appear,  he  shall  have  twenty  days,  after  personal  notice 
of  the  judgment,  to  serve  the  notice  of  appeal  provided  for  in 
this  and  the  next  section. 

As  amended  hy  Laws  of  1861,  ch.  479;  1852,  ch.  392. 
18  How.  P.  K.,  466;  16  How.  P.  R.,  32;  7  How.  P.  R,  113;  10  Ab.,  212; 
6  Ab.,  184;  6  Ab.,  161 ;  4  Ab.,  134. 

5  354.  The  notice  of  appeal  must,  within  the  same  time,  be  J^,'*' 
served  on  the  justice,  personally,  if  living  and  within  the  *"*''^  ■** 
county,  or  on  his  clerk,  if  there  be  one,  and  on  the  respondent, 
personally,  or  by  leaving  it  at  his  residence,  with  some  person 
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*..r/.  '  of  suitable  a^e  and  discretion;  or,  in  case  the  respondent  is 
**j!;%^  not  a  resident  of  such  county,  or  cannot,  after  due  diligence, 
*«•*,*••  be  found  therein,  in  the  same  manner  on  the  attorney  or 
**!  .«•  agent,  if  any,  who  is  a  resident  of  such  county,  who  appeared 
*••* ,  .for  the  respondent  on  the  trial;  and  if  neither  the  respondent 
{.••por  such  agent  or  attorney  can  be  found  in  the  county,  the 
'••/jlotice  may  be  served  on  the  respondent  by  leaving  it  with 
**'tl^  clerk  of  the  appellate  court,  and  the  appellant  must,  at 
't^^.time  of  the  service  of  the  notice  of  appeal  on  the  justice, 
ejf Jbn  his  clerk,  as  herein  provided  (except  in  cases  of  appeals 
ff^'the  district  courts  in  the  city  of  New  York,  and  the 
getretal  term  of  the  marine  court  in  the  city  of  New  York,) 
pa j^*£o-*ijuch  justice  or  clerk,  the  f»stB  of  the  action,  indaded 
in  tlie.  judgment,  together  with  two  dollars,  costs  of  the  re- 
turn, Vlfich  shall  be  included  in  the  judgments  for  costs  on 
reversal.  In  all  cases  of  appeal  from  the  general  term  of  the 
marine  court  of  the  city  of  New  York,  and  from  the  district 
courts  of  the  city  of  New  York,  to  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  the  appellant  shall,  at 
the  time  of  the  service  of  the  notice  of  appeal,  pay  to  the 
clerk  of  the  marine  court,  or  to  the  justice  or  clerk  of  the 
district  court,  two  dollars,  as  costs  of  the  return  to  such  court 
of  common  pleas,  which  costs  so  paid  shall  be  included  in  the 
judgment  for  costs,  in  case  the  judgment  of  the  court  below 
shall  be  reversed;  and  the  appellant  shall  also  execute,  on 
the  appeal,  a  written  undertaJdng  on  his  part,  with  one  or 
more  sufficient  sureties,  to  the  e&ct  that  the  appellant  will 
pay  all  costs,  disbursements  and  extra  costs  awarded  against 
him  in  the  court  below,  if  such  judgment  shall  be  affirmed 
by  the  appellate  court,  on  such  appeal,  together  with  all  costs 
and  damages  which  may  be  awarded  against  him  thereon; 
such  sureties  to  justify  in  double  the  amount  specified  in  the 
undertaking;  such  undertaking  and  the  sufficiency  of  the 
sureties  to  be  approved  by  the  justice  of  the  court  below,  or 
one  of  the  judges  of  the  court  of  common  pleas,  or  the  ap- 
I)ellant  may  deposit  with  the  clerk  of  the  court  of  common 
pleas  the  costs,  disbursementa  and  extra  costs  included  in  the 
judgment  in  the  court  below,  and  the  sum  of  fifteen  dollars, 
to  meet  any  costs  that  may  be  awarded  against  him  in  such 
appeal;  and  such  appeal  from  the  general  term  of  the  manne 
court  and  the  district  court  shall  be  inefiectual,  unless,  within 
the  time  specified  for  bringing  the  appeal,  the  appellant  exe- 
cute such  undertaking  or  make  such  deposit;  the  undertaking, 
when  executed  and  approved,  to  be  filed  with  the  clerk  of  the 
court  of  common  pleas;  the  amount  so  deposited  shall  be 
repaid  by  said  clerk  to  the  appellant,  if  he  succeed  on  the 
appeal ;  and  in  case  the  judgment  be  affirmed,  the  said  clerk 
shall,  after  execution  is  issu^,  pay  over  the  amounts  so  depo- 
sited, to  the  respondent,  which  shall  be  credited,  on  the  exe- 
cution issued  on  the  judgment  of  affirmance,  to  the  extent 
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thereof,  and  the  balance,  if  any,  on  the  execution  issued  on 
the  judgment  appealed  from. 

Amended  by  Lavs  of  1851,  ch.  479;  1852,  di.  392 ;  1857,  ch.  723 ;  1858, 

cb.30e. 
24  B.,  438;  15  How.  P.  It,  32;  13  How.  P.  IL,  146,  409 ;  7  How.  P.  R., 

108;  9  Ab.,  187,  192;  5  Ab^  345;  4  Ab.,  133;  3  Ab.,  244;  1 

Ab.,  233. 

S  355.  If  the  appellant  desire  a  stay  of  execution  of  the  Jj^^^g^ 
judgment,  he  shall  give  security  as  provided  in  the  next  tion.*"^ 
section. 

See  INK  Iaws  of  1863,  ch.  392. 

4  B.,  378;  9  Ab.,  190;  5  Ab.,  345;  17  How.  P.  B.,  546. 

5  356.  The  security  shall  be  a  written  nnderi»king,  execu-  Form  of 
ted  by  one  or  moie  suflBicient  sureties,  approved  by  the  county  S^.***  ' 
jadge,  or  by  the  court  below,  to  the  effect  that  if  judgment 
be  rendered  against  the  appellant,  and  execution  thereon  be 
returned  unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay 
the  amount  unsatisfied* 

24  B.,  438;  9  B.,  378;  17  How.  P.  &,  546;  9  Ab.,  190;  5  AK,  345;  2 
Hilt,  504. 

S  357.  The  delivery  of  the  undertaking  to  the  court  below  SJJ^JJJJSl 
shall  stay  the  issuing  of  execution ;  or  if  it  have  been  issued, 
the  service  of  a  copy  of  the  undertaking,  certified  by  the 
court  below,  upon  the  officer  holding  the  execution,  shall  stay 
further  proceedings  thereon.      • 

9  B^  378;  5  Ah.,  345. 

S  358.  Where,  by  reason  of  the  death  of  a  justice  of  the  ^j^^J* 
peace,  or  his  removal  fi*om  the  county  or  any  other  cause,  the  jaitioe,  an- 
undertaking  on  the  appeal,  cannot  be  delivered  to  him,  it  tShit^A 
shall  be  fil^  with  the  clerk  of  the  appellate  court,  and  notice 
tiiereof  given  to  the  respondent,  or  his  attorney  or  agent,  as 
provided  in  section  three  hundred  and  fifty-four,  it  shaU, 
theieapon,  have  the  same  effect  as  if  delivered  to  the  justice. 

3  How.  P.  B.,  287. 

S  359.  When  by  reason  of  the  death  of  a  justice  of  the  ^^^^^ 
peaee,  or  his  absence  from  the  county,  or  any  other  cause,  the  whenjnt* 
notice  of  appeal  cannot  be  served  as  provided  by  section  ^^bLm? 
three  hundred  and  fifty-three,  it  maybe  served  by  leaving  the 
fiune  with  the  clerk  of  the  county. 

As  amended  by  Laws  of  1852,  ch.  392.  "^ 

10  B.,  303. 

5  360.  The  court  below  shall,  thereupon,  after  ten  days  Jj^j^^ 
and  within  thirty  days  after  the  service  of  the  notice  of  appeal,  how  mwia, 
mske  a  return  to  the  appellate  court  of  the  testimony,  pro-  ^u^'^' 
eeedings  and  judgment,  and  file  the  same,  in  the  appellate 
court    The  return  may  be  compelled  by  attachment.    But 
no  justice  of  .the  peace  shall  be  bound  to  make  a  return, 
nnless  the  fee  prescribed  by  the  last  section  of  this  chapter  be 
paid  on  service  of  the  notice  of  appeal. 

As  amended  hy  Laws  of  1852,  ch.  392 ;  1862,  ch.  460. 

12  How.  P.  R.,  496;  11  How.  P.  R.,  498;  3  How.  P.  R.,  276,  289,  309. 
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PASTm. 
How  made 
irjastice 
be  oat  of 
office. 


Amended 
returna. 


If  Justice  be 
dead,  in- 
•aoe,  or  ab- 
aent  flrom 
atale,  wlt- 
noAitOfl  to  be 
««xamined. 

If  in  ano- 
ther coant/ 
return  may 
he  com> 
polled. 


Proceed- 
ings on  ap- 
peal in 
^rtain 
cases. 


To  be  heard 
on  orlgftnal 
papers. 


Judgment 
how  given. 


^  361.  When  a  justice  of  the  peace,  by  wYxoai  a  judgment 
appealed  from  was  rendered,  shall  have  gone  out  of  office, 
before  a  return  is  ordered,  he  shall,  nevertheless,  make  a  return, 
in  the  same  manner,  and  with  the  like  effect,  as  if  he  were 
still  in  office. 

S  362.  If  the  return  be  defective,  the  appellate  court  may 
direct  a  further  or  amended  return  ds  often  as  may  be  neces- 
sary, and  may  compel  a  compliance  with  its  order  by  attach- 
ment ;  and  the  court  shall  always  be  deemed  open  for  these 
purposes.  , 

As  amended  bj  Laws  of  1857,  ch.  723. 
12  How.  P.  R.,  496. 

S  363.  If  a  justice  of  the  peace,  whose  judgment  is  appealed 
fi*om,  rfiall  die,  become  insane,  or  remove  Ikom  the  state,  the 
appellate  court  may  examine  witnesses,  on  oath,  to  the  facts 
and  circumstances  of  the  trial  or  judgment,  and  determine 
the  appeal,  as  if  the  facts  had  been  returned  by  the  justice. 
If  he  shall  have  removed  to  another  county  within  the  state, 
the  appellate  court  may  compel  him  to  make  the  return,  as 
if  he  were  still  within  the  county  where  the  judgment  was 
rendered. 

14  How.  P.  R.,  307 

g  364.  If  a  return  be  made,  and  the  appeal  is  from  a  judg- 
ment where  a  new  trial  may  not  be  had,  as  provided  by  this 
chapter,  it  may  be  brought  to  a  hearing  at  a  general  term  of 
the  appellate  court,  upon  a  notice  by  either  party  of  not  less 
than  eight  days.  It  shall  be  placed  upon  llie  calendar,  and 
continue  thereon  without  further  notice  until  finally  disposed 
of.  But  if  neither  party  bring  it  to  a  hearing  before  the  end 
of  the  second  term,  the  court  shall  dismiss  the  appeal,  unless 
it  cotitinue  the  same  by  a  special  order  for  cause  shown.  If 
the  api>eal  is  from  a  judgment  where  a  new  trial  may  be  had, 
it  may  be  brought  to  a  hearing  or  trial  at  any  term  of  the 
county  court,  at.  which  a  petit  jury  shall  be  summoned  to 
attend,  upon  the  same  notice,  as  provided  for  actions  in  the 
supreme  court ;  at  least  eight  days  before  the  court,  the  party 
desiring  to  bring  on  the  appeal  shall  serve  a  note  of  issue  on 
the  clerk,  and  the  clerk  shall  tibiereupon  enter  the  cause  on  the 
calendar  according  to  the  date  of  the  return. 

-*  As  amended  by  Laws  of  1862,  ch.  460.    See  pott^  Laws  of  1863,  ch.  392. 
3  How.  P.  R.,  309. 

§  365.  The  appeal  shall  be  heard  on  the  original  pai)ers ; 
and  no  copy  tiiereof  need  be  furnished  for  the  use  of  the 
court. 

29  B.,  188;  16  How.  P.  R.,  641 ;  11  Ab.,  282. 

§  366.  Upon  the  hearing  of  the  appeal,  the  appellate  court 
shall  give  judgment  according  to  the  justice  of  the  case,  with- 
out regard  to  technical  errors  and  defects  which  do  not  affect 
the  merits.  In  giving  judgment,  the  court  may  affirm  or 
reverse  the  judgment  of  the  court  below,  in  whole  or  in  part, 
and  as  to  any  or  all  the  parties,  and  for  errors  of  law  or  fact 
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If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings,  ^  ' 
not  affecting  the  merits  of  the  action,  and  not  within  the 
knowledge  of  the  justice,  the  court  may  determine  the  alleged 
error  in  fact  on  affidavits,  and  may  in  its  discretion  inquire  into 
and  determine  the  same  upon  examination  of  the  witnesses. 
If  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served  by  the  appellant,  or  otherwise, 
that  manifest  injustice  has  been  done,  and  he  satisfactorily 
excuses  his  default,  the  court  may  in  its  discretion  set  aside 
or  suspend  judgment,  and  order  a  new  trial  before  the  same 
or  any  other  justice,  in  the  same  county,  at  such  time  and 
place,  and  on  such  terms  as  the  court  may  deem  proper.  The 
parties  must  appear  before  the  justice  according  to  the  order 
of  the  court,  and  the  same  proceedings  must  thereuxK)n  be  had 
in  the  action  as  on  the  return  of  a  summons  personally  served. 
Where  a  new  trial  shall  be  ordered  before  a  justice,  the  parties 
must  api>ear  before  him  according  to  the  order  of  the  court, 
and  the  same  proceedings  must  thereupon  be  had  in  the  action 
as  on  the  return  of  the  summons  personally  served.  If  the 
appeal  shall  be  from  a  judgment  in  which  a  new  trial  may  be 
had  as  in  this  chapter  provided,  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  the  issue  joined  before  the  justice  was 
an  issne  of  law,  or  to  the  trial  thereof  by  jury,  if  such  issue 
was  upon  a  question  of  fact. 

1.  If  the  issue  joined  before  the  justice  was  an  issue  at  law, 
the  court  shall  render  judgment  thereon  according  to  the 
law  of  the  case;  and  if  such  judgment  be  against  the  plead- 
ings of  either  party,  an  amendment  of  such  pleadings  may 
be  allowed  on  the  same  terms  and  in  like  case  as  pleadings  in 
actions  in  the  supreme  court;  and  the  court  may  thereupon 
require  the  opposite  party  to  answer  such  amended  pleadmg 
or  join  issue  thereon,  as  the  case  may  require  summarily; 

2.  If  upon  an  appeal  in  an  issue  of  law  the  court  should 
a^udge  the  pleading  complained  of  to  be  valid,  it  shall  in 
like  manner  require  the  opposite  party  summarily  to  answer 
such  pleading,  or  join  issue  therein,  as  the  case  may  require; 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall 
ptoeeed  to  hear  tiie  same  tried  by  a  jury,  in  the  same  manner 
as  issues  joined  in  the  supreme  court; 

4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal, 
fihall  be  tried  in  the  same  manner  as  in  actions  commenced  in 
the  supreme  court ; 

5.  llie  court  shall  have  the  same  power  over  its  own  deter- 
minations, the  verdict  of  the  jury,  and  shall  render  judgment 
ttereon  in  the  same  manner  as  the  supreme  court  in  actions 
pending  therein; 

6.  IStiier  party  may  move  for  a  new  trial  in  said  court  on  a 
case  or  exception,  or  otherwise,  and  such  motion  may  be  made 
before  or  after  judgment  has  been  entered,  and  the  provisions 
of  this  act  in  relation  to  the  proceedings  on  receiving  the  ver- 
dict of  a  jury,  exceptions  to  the  decisions  of  the  court, 
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making  and  settling  case  and  exceptions,  motions  for  new 
trials,  and  making  up  the  judgment  roll  in  the  supreme  court, 
are  hereby  made  applicable  to  all  appeals  brought  up  for  trial 
as  in  this  chapter  provided. 

As  ameuded  by  Laws  of  1851,  ch.  479;  1862,  di.  460. 

24  N.  Y.,  635;  29  B.,  290;  24  B.,  443;  22  B.,  147;  21  B.,  338;  18  B., 
387;  15  B.,  135;  14  B.,  252;  11  B.,  660;  18  How.  P.  R.,  455;  17 
How.  P.  R.,  267 ;  16  How.  P.  R.,  638;  10  How.  P.  R.,  371 ;  S  How. 
P.  R,,  378;  7  How.  P.  R.,  64;  11  Ab.,  89;  10  Ab.,  212;  9  Ab.,411; 
3  Ab.,  136,  313;  4  E.  D.  S.,  29,  52,  199,  225,  236;  3  E.  D.  &,  171, 
172 ;  2  E.  D.  S.,  376;  1  E.  D.  S.,  361 ;  1  HUt,  303. 

jadfcment       g  367.  To  cvcry  judgment  upon  an  appeal  there  shall  be 
l^Si       annexed  the  return  on  which  it  was  heard,  which  shall  be  filed 

with  the  clerk  of  the  court,  and  shall  constitute  the  judgment 

roll. 

As  amended  by  Laws  of  1852,  ch.  392. 

oorti^iiow      g  368.  If  the  judgment  be  affirmed,  costs  shall  be  awarded 

awarded.     ^  ^^^  respoudcnt.    If  it  be  reversed,  costs  shall  be  awarded 

to  the  appellant.    If  it  be  affirmed  in  part,  the  costs,  or  such 

part  as  to  the  court  shall  seem  just,  may  be  awarded  to  either 

party. 

22  B.,  323 ;  21  B.,  338 ;  15  B.,  135 ;  12  How.  P.  R.,  368;  3  How.  P.  R^ 
412. 

BMtitauon  §  369.  If  the  judgment  below,  or  any  part  thereof,  be  paid 
or  collected,  and  the  judgment  be  afterwards  reversed,  the 
appellate  court  should  order  the  amount  paid  or  collected  to 
be  restored,  with  interest  from  the  time  of  such  payment  or 
collection.  The  order  may  be  obtained  on  proof  of  the  facts 
made  at  or  after  the  hearing,  upon  a  previous  notice  of  six 
days,  and  if  the  order  shall  be  made  before  the  judgment  is 
entered,  the  amount  may  be  included  in  the  judgment. 

As  amended  by  Laws  of  1857,  ch.  723:  1  Ab.,  156. 

Setting  off  S  370.  If,  upon  an  appeal,  a  recovery  be  had  by  one  party, 
and  costs  be  awarded  to  the  other,  the  appellate  court  shM 
set  off  the  one  against  the  other,  and  render  judgment  for  the 
balance. 

Theooett  §  371.  Oosts  shall  be  allowed  to  the  prevailing  party  in 
judgments  rendered  on  api)eal  in  all  cases  with  the  following 
exceptions  and  limitations:  In  the  notice  of  appeal,  the  appel- 
lant shall  state  in  what  particular  or  particulars  he  claims  the 
judgment  should  have  been  more  favorable  to  him.  Within 
fifteen  days  after  the  service  of  the  notice  of  apx>eal,  the 
respondent  may  serve  uiK)n  the  appellant  and  justice  an  offer, 
in  writing,  to  allow  the  judgment  to  be  corrected  in  any  of 
the  particulars  mentioned  in  the  notice  of  appeal.  The  appel- 
lant may,  thereupon,  and  within  five  days  thereafter,  file  with 
the  justice  a  written  acceptance  of  such  offer,  who  shall, 
thereupon,  make  a  minute  thereof  in  his  docket,  and  correct 
such  judgment  accordingly,  and  the  same  so  corrected  shall 
stand  as  his  judgment  and  be  enforced  accordingly,  and  any 
execution  which  has  been  issued  upon  the  judgment  appealed 
from  shall  be  amended  by  the  justice  to  correspond  with  the 
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amended  jadgment,  and  no  undertaking  given  to  stay  exe-  ^^^^'  ^ 
cation  shall  be  enforced  for  more  than  the  amount  of  the 
corrected  judgment.  If  such  offSer  ][)e  not  made,  and  the 
judgment  in  the  county  court  be  more  favorable  to  the 
appellant,  than  the  judgment  in  the  court  below,  or  if  such 
offer  be  made  and  not  accepted,  and  the  jadgment  be  more 
&vorable  to  the  appellant  than  the  ofler  of  the  respondent, 
the  appellant  shall  recover  oosto.  The  respondent  shall  be 
entitled  to  recover  coste  where  the  appellant  is  not. 

AmeiMM  hgr  Laws  of  1851,  ch.  479;  1862,  di.  460 ;  1863,  cfa.  392. 
31  &,  938 ;  16  B.,  135 ;  11  Ab.,  135,  282 ;  5  Ab.,  211 ;  1  Ab.,  233. 

TITLE  Xn. 

OF  THE    MISGELLAlSrEOUS    PSOOEEDINGS,    IN    CIVIL    ACTIONS, 
AND    GENEBAL   PROVISIONS. 

Chapter  I.  Submitting  a  controverey,  without  action. 

II.  Proceedings  against  joint  debtors,  heirs,  legatees,   devisees,  and 

tenants  holding  under  a  judgment  debtor. 
IIL  Confeesioa  of  jadgment  without  action. 
IV.  Offers  of  the  defendant,  to  compromise  the  whole  or  a  part  of  the 

action. 
V.  Admission  or  inspection  of  writings. 
VI.  Examination  of  parties. 
VIL  Examination  of  witnesses. 
VIIL  Motions  and  orders. 
IX.  Entitling  affidavits. 
X.  Computation  of  time. 
XL  Notices,  and  filing  and  service  of  papers. 
XIL  Duties  of  sherifl^  and  ooroners. 
XIIL  Accountability  of  guardians. 
XIV.  Powers  of  referees. 
XV.  Miscellaneous  provisions. 

CHAPTER  I. 

SUBMimNG  ▲  GONTROVEBST  WITHOUT  ACTION. 

Sk.  372.  Controversy,  how  submitted  without  action. 

373.  Judgment  on,  as  in  other  cases,  but  without  costs. 

374.  Judgment  may  be  enforced,  or  appealed  ft:om,  as  in  an  action. 

S372.  Parties  to  a  question  in  difference,  which  might  be  oontroTer- 
tbe  subject  of  a  civil  action,  may,  without  action,  agree  upon  Bai>^ttfld 
a  case  containing  the  fSacts  upon  which  the  controversy  de-  StikSi? 
pends,  and  present  a  submission  of  the  same,  to  any  court 
'Which  would  have  jurisdiction,  if  an  action  had  been  brought. 
But  it  roust  appear  by  affidavit,  that  the  controversy  is  real, 
and  the  proceeding  in  good  faith,  to  determine  the  rights  of 
the  parties.    Hie  conrt  shall  thereupon  hear  and  determine 
ihe  case,  at  a  general  term,  and  render  judgment  thereon,  as 
if  an  action  were  depending. 

6  N.  T.,  359;  31  B.,  641 ;  29  B.,  663;  26  B.,  3*74;  25  B.,  485;  24  B.,  434, 
645;  18  B.,  650;  9  B.,  649;  8  How.  P.  R.,  265;  9  Ab.,  33. 

5  373.  Judgment  shall  be  entered  in  the  judgment  book,  Judgment 
as  in  other  cases,  but  without  costs,  for  any  proceeding  prior  StheVases 
to  notice  of  trial.    The  case,  the  submission,  and  a  copy  of  ^far*"*"*"* 
fte  judgment  shall  constitute  the  judgment  roll. 

4  Uow.  P.  R.,  15.  ^  T 
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§  374.  The  judgment  may  be  enforced  in  the  same  manner, 
as  if  it  had  been  rendered  in  an  action  and  shall  be  subject  to 
appeal  in  like  manner. 

•  24  B.,  434. 

CHAPTER  II. 

P&OCBEDINGS  AGAINST  JOINT  DEBTORS,  HBIBS,  DEVISBB8,  LB6ATEBS  AND 
TENANTS  HOLDING  UNDER  A  JUDGMENT  DEBTOR. 

Sbo.  37&  Parties  Dot  summoned  in  action  on  joint  contract,  may  be  summoned  afVer 
judgment 
376.  If  judgment  debtor  die,  his  represcntatiTes  may  be  summoned. 
311.  Form  of  summons. 

378.  To  be  accompanied  bj  affidavit  of  amount  due. 

379.  Party  summoned  may  answer  and  defend. 

380.  Subsequent  pleadings  and  proceedings  same  as  in  an  action. 

381.  Answer  and  reply  to  be  verified  as  in  an  action. 

§  375.  When  a  judgment  shall  be  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  a  contract,  by 
proceeding  as  provided  in  section  136,  those  who  were  not 
originally  summoned  to  answer  the  complaint,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by  the 
judgment,  in  the  same  manner  as  if  they  had  been  originally 
summoned. 

23  How.  P.  a.,  446 ;  18  How.  P.  R.,  467 ;  6  How.  P.  R.,  487 ;  8  Ab.,  808. 

If indgment     g  376.  In  caso  of  the  death  of  a  judgment  debtor  after 

h?t  KP^J.^*  judgment,  the  heirs,  devisees,  or  legatees  of  the  judgment 

JSry^bi""**    debtor  or  the  tenants  of  real  property,  owned  by  him  and 

eommoned.  affectcd  by  the  judgment,  may  affcer  the  expiration  of  three 

years  from  the  time  of  granting  letters  testamentary,  or  of 

administration  upon  the  estate  of  the  testator  or  iut'Ostate,  be 

summoned  to  show  cause,  why  the  judgment  should  not 

be  enforced,  against  the  estate  of  the  judgment  debtor  in 

their  hands  respectively,  and  the  personal  representatives  of 

a  deceased  judgment  debtor,  may  be  so  summoned,  at  any 

time  within  one  year  after  their  appointment. 

12  How.  P.  R.,  386 ;  11  How.  P.  B.,  212 ;  13  Ab.,  326 ;  8  Ab.,  308 ;  2  Ab., 
432. 

S  377.  The  summons  provided  in  the  last  two  sections,  shall 
be  subscribed  by  the  judgment  creditor,  his  representatives  or 
attorney ;  shall  describe  the  judgment,  and  require  the  per^ 
son  summoned  to  show  cause,  within  twenty  days  aft^er  the 
service  of  the  summons ;  and  shall  be  served  in  like  manner 
as  the  original  summons. 

8  Ab.,  308. 

S  378.  The  summons  shall  be  accompanied  by  an  affidavit 
of  the  person  subscribing  it,  that  the  judgment  has  not  been 
satisfied,  to  his  knowledge  or  information  and  belief,  and 
shall  specify  the  amount  due  thereon. 

S  379.  Upon  such  summons,  the  party  summoned  may 
answer  within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen  sub- 
sequently ;  and  in  addition  thereto,  if  he  be  proceeded  against 
according  to  section  375,  he  may  make  the  same  defense, 
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which  he  might  have  originally  made  to  the  action,  except 
Uie  statute  of  limitations. 

8  Ab^308;  1  Ab^  242. 

5  380.  The  party  issuing  the  summons  may  demur  or  reply  Jf^dUST* 
to  the  answer,  and  the  party  summoned  may  demur  to  the  Jj^f^j^  ' 
reply,  and  the  issues  may  be  tried  and  judgment  may  be  MmeT ia 
given,  in  the  same  manner  as  in  an  action,  and  enforced  by  '^■***°°- 
execution,  or  the  application  of  the  property  charged  to  the 
payment  of  the  judgment,  may  be  compelled  by  attachment, 
&  necessary. 

8  Ab.,  309. 

S  381.  The  answer  and  reply  shall  be  verified  in  the  like  f^l^^^  ^ 
cases  and  manner,  and  be  subject  to  the  same  rules,  as  the  ^  Ter&Ia. 
answer  and  reply  in  an  action.  S^i^ 

CHAFTfiR  in, 

CONFESSION   OF  JITDGHBNT,  WrTHOUT  ACTION. 

8kl  382.  Judgment  maj  be  confessed  for  debt  due  or  oontingeat  liability. 

383.  Stetement  in  writing,  and  form  thereoC 

384.  FUing  same,  and  entering  judgment 

S  382.  A  judgment  by  confession  may  be  entered,  without  Jndinnent 
aetton,  eith^  for  money  due  or  to  become  due,  or  to  secure  uil^tV^ 
any  person  against  contingent  liability  on  behalf  of  the  de-  ^nunK^^/ 
fendant,  or  both,  in  the  manner  prescribed  by  this  chapter,      i^^iii^y* 

16  N.  Y.,  667 ;  30  B.,  131,  327 ;  23  B.,  404 ;  20  How.  P.  R.,  338, 418 ;  18 
How.  P.  R.,  90 ;  17  How.  P.  R.,  674;  16  How.  P.  R.,  402 ;  16  How. 
P.  R,  68,  228;  12  How.  P.  R,  410;  12  Ab.,  403;  8  Ab.,  161;  7 
Ab.,  314;  3  Ab.,  209;  1  Ab.,  367. 

S  383.  A  statement  in  writing  must  be  made,  signed  by  the  statement 
defendant,  and  verified  by  his  oath,  to  the  following  eflfect :      JidtoTO*' 

1.  It  must  state  the  amount  for  which  judgment  may  be  ^^"^^ 
entered,  and  authorize  the  entry  of  judgment  therefor ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
ccmdsely  the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due  ; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability',  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  must  show  that  the  sum  confessed 
flierefor  does  not  exceed  the  same. 

20  N.  Y.,  468;  17  K.  Y.,  11 ;  12  N.  Y.,  216;  9  N.  Y.,  84;  30  B.,  119, 
145,  186,  327;  23  B.,  652;  21  B.,  90,  162;  14  B.,  13;  22  How.  P. 
R,  266;  21  How.  P.  R,  329;  20  How.  P.  R,  267,  338;  17  How. 
P.  R,  364;  16  How'.  P.  R,  273 ;  14  How.  P.  R,  23 ;  13  How.  P.  R, 
21,  142,  418,  426,  472;  12  How.  P.  R,  141,  156,  410;  11  How.  P. 
R,  604:  10  How.  P.  R.  494;  9  How.  P.  R,  61,  64;  7  How.  P. 
R,  62,  446,  449,  468;  6  How.  P.  R,  381;  11  Ab.,  133;  10  Ab., 
396;  9  Ab.,  379;  8  Ab.,  161,  420;  7  Ab.,  814;  6  Ab.,  358;  3  Ab., 
209;  1  Ab.,  367. 

S  384.  The  statement  may  be  filed  with  the  county  clerk  or  JJJJ^r  ^d 
with  the  clerk  of  the  superior  court  of  the  city  of  New  York,  who  SuSiSg 
Aall  indorse  upon  it  and  enter  in  the  judgment  book  a  judg-  i"^*""^*^*' 
Bient  of  the  supreme  or  said  superior  court,  for  the  amount 
confessed,  with  five  dollars  costs,  together  with  disbursements. 
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The  statement  and  aflSdavit  with  the  judgment  indoraedt 
shall  thenceforth  become  the  judgment  roll.  Executions  may 
be  issued  and  enforced  thereon  in  the  same  manner  as  upon 
judgments  in  other  cases,  in  such  courts.  When  the  debt  for 
which  the  judgment  is  recovered  is  not  all  due  or  is  payable 
in  installments,  and  the  installments  are  not  all  due»  the  exe- 
cution may  issue  upon  such  judgment  for  the  collection  of 
such  instaUments  as  have  become  due,  and  shall  be  in  the 
usual  form,  but  shall  have  indorsed  thereon  by  the  attorney 
or  person  issuing  the  same  a  direction  to  the  sheriff  to  collect 
the  amount  due  on  such  judgment  vdth  interest  and  costs, 
which  amount  shall  be  stated  with  interest  thereon  and  the 
costs  of  said  judgment.  Notwithstanding  the  issue  and  col- 
lection of  such  execution,  the  judgment  i^all  remain  as  secu- 
rity for  the  instaUments  thereafter  to  become  due,  and  when- 
ever any  further  installments  become  due  execution  may  in 
like  manner  be  issued  for  the  collection  and  enforcement  of 
the  same. 

As  amended  by  Laws  of  1851,  ch.  479. 

23  B.,  402,  404 ;  1  Ab.,  314 ;  3  Ab^  209 ;  1  Ab.,  357 ;  20  How.  P.  B.,  267. 

CHAPTER  IT. 

OFFERS  OF  THE  BEFEVDANT  TO  COMPROMISE  THE  WHOLE  OR  A  PART  OF 

THE  ACTION. 

Sbo.  385.  Defendant  may  serve  offer  to  compromise  and  the  prooeedings  thereon. 

386.  Defendant  may  offer  to  liquidate  damages  conditionally. 

387.  Effect  of  acceptance  or  reAisal  of  offer. 

Defendant       §  385.  The  defendant  may  at  any  time  before  the  trial  or 
Sr/r  to"'    verdict,  serve  upon  the  plaintiff  an  offer  in  writing  to  allow 
S?i?J!  Md    judgment  to  be  taken  against  him,  for  the  sum  or  property, 
ihgs*^reon  ^^  ^  *^^  effect  therein  specified,  with  costs.    If  tiie  plaintiff 
accept  the  offer,  and  give  notice  thereof  in  writing  within 
ten  days,  he  may  file  the  summons,  complaint  and  offer,  with 
an  affidavit  of  notice  of  acceptance,  and  the  clerk  must  there- 
upon enter  judgment  accordingly.    If  the  notice  of  accept- 
ance be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence,  and  if  the  plaintiff  fail  to  obtain 
a  more  favorable  judgment,  he  cannot  recover  costs,  but  must 
pay  the  defendant's  costs,  from  the  time  of  the  offer. 

As  amended  hy  Laws  of  1851,  ch.  479. 

8  B.,  100;  16  How.  P.  R.,  203;  15  How.  P.  R.,  422,  430;  12  How.  P.  R., 

562;   10  How.  P.  R.,  270,  428;  9  How.  P.  R.,  130,  625;  8  How.  P. 

R.,  240;  7  How.  P.  R,  161,  324;  4  How.  P.  R.,  441;  IS  Ab.,  84;  9 

Ab.,  210;  1  Ab.,  226,443. 

Defendant  S  386.  Ill  au  actiou  arising  on  contract,  the  defendant  may, 
iTquidf"  ^  ^ith  his  answer,  serve  upon  the  plaintiff  an  offer  in  writing, 
TOS*iffon-  ^^^^  ^  ^®  ^^^^  ^  ^^^  defence,  the  damages  be  assessed  at  a 
•iiy.  specified  sum;   and  if  the  plaintiff  signify  his  acceptance 

thereof  in  writing,  with  or  before  the  notice  of  trial,  and  on 

the  trial  have  a  verdict,  the  damages   shall  be  assessed 

accordingly. 

.   §  387.  If  the  plaintiff  do  not  accept  the  offer,  he  shall 
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pioye  his  damages,  as  if  it  had  not  been  made,  and  shall  not  sffeet  or 
be  pennitted  to  give  it  in  evidence.    And  if  the  damages  ^SST 
assessed  in  his  favor  shall  not  exceed  the  sum  mentioned  in  orote. 
the  of^i  the  defendant  shall  recover  his  expenses,  incurred 
in  consequence  of  any  necessary  preparation  or  defence  in 
lespect  to  the  question  of  damages.    Such  expense  shall  be 
ascertained  at  the  trial. 

CHAPTER  T. 

ABMissioir  OB  mspscnoN  of  wbitekgs. 

Sic.  388,  A  party  may  be  required  to  admit  a  paper  to  be  genuine,  or  pay  expense  of 
proYing  it  Inspection  and  oopy  ox  books,  papers  and  documents,  bow 
obtained. 

S  388.  Either  party  may  exhibit  to  the  other,  or  to  his  ^^"^ 
attorney,  at  any  time  before  the  trial,  any  paper,  material  of  b^^ 
to  the  action,  and  request  an  admission  in  writing  of  its  SSc!!i!J!Sa, 
genuineness.  If  the  adverse  party  or  his  attorney  fail  to  ^^ 
give  the  admission,  within  four  days  after  the  request,  and 
if  the  party  exhibiting  the  paper  be  afterwards  put  to  ex- 
pense in  order  to  prove*  its  genuineness,  and  the  same  be 
finally  proved  or  admitted  on  the  trial,  such  exx>ense  to 
be  ascertained  at  the  trial,  shall  be  paid  by  the  party  refus- 
ing the  admission ;  unless  it  appear  to  the  satisfaction  of  the 
court  that  there  were  good  reasons  for  the  refusal.  The  court 
before  which  an  action  is  pending,  or  a  judge  or  justice 
thereof,  may  in  their  discretion,  and  upon  due  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an 
inspection  and  copy,  or  permission  to  take  a  copy  of  any 
books,  papers  and  documents  in  his  possession,  or  under  his 
control,  containing  evidence  relating  to  the  merits  of  the 
action,  or  the  defence  therein.  If  compliance  with  the  order 
be  refiised,  the  coiurt,  on  motion,  may  exclude  the  paper 
from  being  given  in  evidence,  or  punish  the  party  refusing, 
or  both. 

16  N.  Y.,  419;  11  N.  Y.,  682;  32  B.,  76,  656;  16  Ho\^.  P.  R.,  299;  13 
How.  P.  R.,  544;  8  How.  P.  R.,  322;  6  How.  P.  R.,  398;  5  How.  P. 
R.,  452;  4  How.  P.  R,  60,  280;  3  How.  P.  R.,  364;  13  Ab.,  422; 
12  Ab.,  357;  6  Ab.,  178;  4  Ab.,  129. 

CHAPTER  TI. 

EXAMINATION   OF  PABTIBS. 

8VL  389.  AetioDS  for  diacoverj,  abolished. 

390.  A  ptrtj  may  examine  hia  adTersary  aa  a  witneaa,  on  the  trial 

391.  Sudi  examination  also  allowed  before  trial    Prooeedinga  therefor. 

392.  Party  how  compelled  to  attend. 

393.  Testfanonj  of  party  may  be  rebutted. 

394.  Effect  of  refusal  to  teatiQr. 

395.  Testimony  by  a  party  not  responsiye  to  the  inquiries,  may  be  rebutted  by  the 

oath  of  the  party  calling  him. 
396k  Persons  for  whom  action  is  brought  or  defended,  may  be  ezamined. 
397.  Examinations  of  co-plaiotiiT  or  co-defendant 

S  389.  No  action  to  obtain  discovery  nnder  oath,  in  aid  of  ^°^^ 
the  pToaecntion  or  defence  of  another  action,  shall  be  allowed,  abou^hSL 
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nor  shall  any  examination  of  a  party  be  had,  on  behalf  of 
the  adverse  party,  except  in  the  manner  prescribed  by  this 
chapter. 

16  B.,  509;  11  B.,  648;  10  B.,  114;  8  B.,  65Y;  6  B,,  176;  22  How.  P.  R., 
376;  18  How.  P.  R.,  160;  10  How.  P.  R.,  49;  8  How.  P.  R.,  322; 
6  How.  P.  R,  145;  3  How.  P.  R,  324;  9  Ab.,  421;  6  Ab.,  19;  6 
Ab.,  419. 

S  390.  A  party  to  an  action  may  be  examined  as  a  witness 
at  the  instance  of  the  adverse  party,  or  of  any  one  of  several 
tf i^'iSSeii  adverse  parties,  and  for  that  purpose  may  be  compelled,  in 
on  the  trial,  the  samc  manner,  and  subject  to  the  same  rules  of  examina- 
tion, as  any  other  witness  to  testify,  either  at  the  trial,  or 
conditionally,  or  upon  commission. 

32  B.,  656;  30  B.,  341,  519;  15  B.,  451 ;  10  B.,  114;  19  How.  P.  R.,  86; 
11  How.  P.  R,  518 ;  8  How.  P.  R.,  226;  7  How.  P.  R,  261 ;  5  How. 
P.  R,  160,  283 ;  3  How.  P.  R,  318;  12  Ab.,  216;  7  Ab.,  75;  6  Ab., 
19,  281,  355;  5  Ab.,  419;  2  Ab.,  106. 

S  391.  The  examination,  instead  of  being  had  at  the  trial 
as  provided  in  the  last  section,  may  be  had,  at  any  time 
before  the  trial,  at  the  option  of  the  party  claiming^  it,  before 
a  judge  of  the  court  or  a  county  judge,  on  a  previous  notice 
to  the  party  to  be  examined,  and  any  other  adverse  party, 
of  at  least  five  days,  unless  for  good  canse  shown,  the  judge 
order  otherwise.  But  the  party  to  be  examined,  shall  not  be 
compelled  to  attend  in  any  other  county  than  that  of  his 
residence,  or  where  he  may  be  served  with  a  summons  for 
his  attendance. 

1  N.  T.,  424;  32  B.,  666;  18  How.  P.  R,  338;  14  How.  P.  R,  451,  513; 
11  How.  P.  R,  518;  12  Ab.,  215 ;  7  Ab.,  75;  6  Ab.,  19,  277 ;  5  Ab., 
418. 

S  392.  The  party  to  be  examined,  as  in  the  last  section 
provided,  may  be  compelled  to  attend,  in  the  same  manner 
as  a  witness  who  is  to  be  examined  conditionally;  and  tJie 
examination  shall  be  taken  and  filed  by  the  judge  in  like 
manner,  and  may  be  read  by  either  party  on  the  trial. 

29  B.,  71;  7  Ab.,  75. 

T<ietimony       §  393.  The  examination  of  the  party  thus  taken,  may  be 
^^^     rebutted  by  adverse  testimony. 

"*»"'^*^  6  How.  p.  R,  161. 

Bflbctof         S  39^-  If  ^  party  refuse  to  attend  and  testify  as  in  the  last 
Mtify.^    four  sections  provided,  he  may  be  punished  as  for  a  contempt, 
and  his  complaint,  answer,  or  reply,  may  be  stricken  out. 

7  Ab.,  75,  232;  4  Ab.,  95. 

S  395.  A  party  examined  by  an  adveise  party,  as  in  this 
chapter  provided!  may  be  examined  on  his  own  behalf,  in 
respect  to  any  matter  pertinent  to  the  issue.  But  if  he  tes- 
tify to  any  new  matter,  not  responsive  to  the  inqniries  pat  to 
him  by  the.  adverse  party,  or  necessary  to  explain  or  qualify 
his  answers  thereto,  or  discharge  when  his  answers  would 
charge  himself,  sudi  adverse  party  may  offer  himself,  as  a 
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witsefiB  on  his  own  behalf^  in  respeet  to  snob  new  matter,  ^^"^'^ 
fiid  shall  be  so  leeeived. 

See  poti,  Laws  of  1863,  dL  392. 

19  B.,  610;  18  B.,  326;  15  B^  461 ;  UK,  636;  10  How.  P.  R,  49,  12 
Ab.,  216;  6  Ab.,  283;  2  Ab.,  163;  1  Ab.,  144. 

%  396.  A  peisou  for  wbose  immediate  benefit  the  action  is  |^^^  ^ 
prosecuted  or  defended,  tbough  not  a  party  to  the  action,  may  tio^fe*^ 
be  examined  as  a  witness,  in  the  same  manner,  and  subject  to  or£S£d«i 
the  same  mles  of  examination,  as  if  be  were  named  as  a  party.  ^^^ 

11  B.,  645;  6  How.  P.  B.,  443. 

S  397.  A  party  may  be  examined  on  behalf  of  bis  co-plain-  suminih 
tiif  or  of  a  co-defendant,  as  to  any  matter  in  which  be  is  not  ^^j!  ^ 
jointly  interested  or  liable  witb  sucb  co-plaintiff  or  co-defend- 
ant, and  as  to  which  a  separate  and  not  joint  verdict  or 
judgment  can  be  rendered.  And  he  may  be  compelled  to 
attend  in  the  same  manner  as  at  the  instance  of  an  adverse 
party,  but  the  examination  thus  taken  shall  not  be  used  in  the 
bc^f  of  the  party  examined.  And  whenever  in  the  case 
mentioned  in  sections  three  hundred  and  ninety  and  three 
hundred  and  ninety-one,  one  of  the  several  plaintiffit  or  defend- 
ants, who  are  joint  contractors,  or  are  united  in  interest,  is 
examined  by  the  adverse  party,  the  other  of  such  plaintiffs  or 
defendants  may  c^er  himself  as  a  witness  to  the  same  cause 
of  action,  or  defense,  and  shall  be  so  received. 

A«  amended  by  Laws  of  1851,  cfa.  479;  1862,  ch.  392. 

17  N.  Y.,  613;  U  N.  T.,  483;  11  N.  T.,  131;  32  B.,  666;  27  B.,  348;  15 

B.,  24;  12  B.,  61,  336,  366;  10  B.,  114,  290;  8  B.,  665;  18  How.  P. 

R.,  266;  10  How.  P.  K,  286,  386;  9  How.  P.  B.,  387;  6  How.  P. 

a.,  223,  297,  401;  4  How.  P.  B.,  272;  2  Ab.,  163,  192;  1  Ab.,  242. 

CHAPTER  ¥11. 

SXAIUXATIOK  OF  WITKB88X8. 

Skl  398.  No  witneaa  to  be  excluded  by  reaaoa  of  intereet 

399.  Partiea  may  be  examined  as  witnesses  in  certain  cases.    May  be  examined  by 
commission.    Assignor  as  witness. 

S  398.  No  person  offered  as  a  witness,  shall  be  excluded  by  £<\;;<^^ 
reason  of  bis  int^^st  in  the  event  of  the  action.  ded  by  m^ 

16  N.  Y.,  417,  547;  12  N.  Y.,  374;  9  N.  Y..  157,  173;  3  N.  Y.,  490;  23  JSirt.'*' 
B.,  443;  18  B.,  410;  16  B.,  261 ;  16  B.,  318;  12  B.,  61,  340,  366;  11 
B.,  106,  472,  636,  646;  10  How.  P.  B.,  396;  9  How.  P.  R.,  601;  6 
How.  P.  R.,  8;  9  Ab.,  42 ;  2  Ab.,  106;  2  E.  D.  &,  398. 

S  399.  A  party  to  an  action  or  special  proceeding,  including  parties  t» 
proceedings  in  surrogates'  courts  and  proceedings  ror  the  sum-  ^^^ 
mary  recovery  of  the  possession  of  land,  may  l^  examined  as  tfii'^M^ 
a  witness  on  his  own  behalf,  or  in  behalf  of  any  other  party, 
in  the  same  manner,  and  subject  to  the  same  rules  of  exami- 
nation as  any  other  witnesses ;  provided,  however,  that  the 
aBsignor  of  a  thing  in  action  shall  not  be  examined  in  behalf 
of  said  party,  nor  shall  a  party  to  an  action  be  examined  in 
)A!i  own  behalf,  in  respect  to  auy  transaction  or  communica- 
tion had  personally  by  said  assignor,  or  said  party,  respec- 
ti?dy,  witii  a  deceased  person  i^^nst  parties  who  are  the 
executors,  administratorst  heirs-at-law,  next  of  kin  or  assignees 
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PART  m.  ^£  g^^i^  deceased  person,  where  they  have  acquired  title  to  the 
canse  of  actios,  immediately  from  said  deceased  person,  or 
have  been  saed  as  such  executors,  administrators,  heirs-at-law, 
next  of  kin  or  assignees.  But  where  such  executors,  admini- 
strators, heir&-at-law,  next  of  kin  or  assignees  shall  be  exam- 
ined on  their  own  behalf  in  regard  to  any  conversation  or 
transaction  had  between  the  deceased  person,  and  said  assignor 
or  said  party,  respectively,  then  the  said  assignor  or  the  said 
party  may  be  examined  in  regard  to  such  conversation  or 
transaction,  but  not  in  regard  to  any  new  matter. 

Amended  bj  Laws  of  1851,  ch.  479;  1857,  ch.  353;  1858,  dx.  306;  1859, 
ch.  428;  1860,  ch.  459;  1862,  ch.  460;  1863,  ch.  392. 

88  N.  Y.,  88;  22  N.  Y.,  353;  16  N.  Y.,  417;  14  N.  Y.,  469;  13  N.  Y., 
293;  12  N.  Y.,  374;  9  N.  Y.,  167,  173;  3  N.  Y.,  490;  32  B.,  519; 
31  B.,  520;  30  6.,  341,  517  ;  29  B.,  177;  28  B.,  84;  27  B.,  351;  25 
B.,  437,  597;  21  B.,  275;  18  B.,  410,  532;  16  B.,  261,  580;  15  B., 
318 ;  14  B^  655 ;  12  B.,  340,  366 ;  11  B.,  472,  635,  649 ;  22  How.  P. 
R.,  375;  19  How.  P.  R.,  34^  86;  18  How.  P.  E.,  169;  17  How.  P.  B., 
258,  428;  16  How.  P.  B.,  187;  15  How.  P.  R.,  165,  278,  289;  14 
How.  P.  R.,  75;  13  How.  P.  R.,  198;  12  How.  P.  R^  73,  163;  11 
How.  P.  R.,  248,  404;  10  How.  P.  R.,  60,  94,  395,  555;  8  How.  P. 
R,  342 ;  7  How.  P.  R.,  1 ;  6  How.  P.  R.,  128,  397 ;  12  Ab.,  1,  247, 
322,  421;  9  Ab.,  40;  8  Ab.,  66,  335;  7  Ab.,  21,  415;  6  AU,  288;  3 
Ab.,  81;  2  Ab^  106»  153. 


CHAPTER  Till. 

MOnONB  AKD  OBDSBS. 

Brno.  400.  Definition  of  an  order. 

401.  Definition  of  a  motion.    Motions,  how  and  where  made. 

402.  When  notice  is  necessary,  it  must  be  eight  dajs  before  hearing. 

403.  In  actions  in  supreme  oourt^  county  judge  may  act  at  chambers.    His  orders 

how  reviewed. 

404.  In  absence  of  judge  at  chambers,  motion  may  be  transferred  by  him  to  another 

judge. 

405.  Enlarging  time  for  proceedings  in  an  action. 

Definition       g  400.  Every  direction  of  a  court  or  judge,  made  or  entered 
of  an  order.  .^  ^^tiog,  and  Dot  included  in  a  judgment,  is  denominated 
an  order. 

18  How.  P.  R.,  83;  15  How.  P.  R.,  61,  117 ;  8  How.  P.  R.,  276;  7  How. 
P.  R,  360;  6  How.  P.  R.,  127 ;  6  Ab.,  13 ;  3  Ab.,  387. 


Motion, 
what  It, 
how  and 
where  made 


§  401.  1.  An  application  for  an  order  is  a  motion. 

2.  Motions  may  be  made  in  the  first  judicial  district  to  a 
judge  or  justice  out  of  court,  except  for  a  new  trial  on  the 
merits. 

3.  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  state;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which 
the  attorney  for  the  moving  party  resides,  except  to  stay  pro- 
ceedings after  verdict. 

4.  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that 
in  which  it  is  triable;  except  that,  where  the  action  is  triable 
in  the  first  judicial  dlistrict,  the  motion  must  be  made  therein, 
and  no  motion  upon  notice  can  be  made  in  the  first  judicial 
district  in  an  action  triable  elsewhere. 
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5.  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a 
provisional  remedy,  shall  have  preference  over  all  other  mo- 
tions. 

6.  No  order  to  stay  proceedings  for  a  longer  time  than 
twenty  dajrs  shall  be  granted  by  a  judge  out  or  court,  except 
upon  previous  notice  to  the  adverse  party. 

When  any  party  intends  to  make  or  oppose  a  motion  in  ^^^y 
any  court  of  record,  and  it  shall  be  necessary  for  him  to  have  ^  Yjyjj,^ 
the  affidavit  of  any  person  who  shall  have  revised  to  make  the  nmet  sub- 
same,  such  court  may  by  order  appoint  a  referee  to  take  the  ^^^  ' 
affidavit  or  deposition  of  such  person.    Such  person  may  be 
subpoenaed  and  compelled  to  attend  and  make  an  affidavit 
before  such  referee,  the  same  as  before  a  referee  to  whom  it  is 
referred  to  try  an  issue.    And  the  fees  of  such  referee  for 
such  service  shall  be  three  dollars  i)er  day. 

Amended  b7 Laws  of  1852,  ch.  392:  1868,  ch.  306;  1869,  ch.428;  1862, 
ch.460. 

19  B^  681;  17  B.,  229;  16  B.,  690;  20  How.  P.  R.,  441;  18  How.  P.  R., 
164;  15  How.  P.  R.,  23,  117,  414;  14  How.  P.  R.,  101;  13  How. 
P.  R.,  18,  163,  439;  12  How.  P.  R.,  35;  10  How.  P.  R.,  400,  415, 
452;  S  How.  P.  R.,  50,  171 ;  6  How.  P.  R.,  11,  80,  235,  274,  308;  6 
How.  P.  R,  208,  355;  12  Ab.,  188,  293;  9  Ab.,  419;  6  Ab.,  13;  5 
Ab.,  54,  327  ;  4  Ab.,  95 ;  3  Ab.,  184;  2  Ab.,  20  ;  1  Ab.,  192. 

§  402.  When  a  notice  of  a  motion  is  necessary,  it  must  be  JlSliSe^ 
served  eight  days  before  the  time  appointed  for  the  hearing;  ^^^^^^'^ 
but  the  court  or  judge  may,  by  an  order  to  show  cause,  pre-  ^chtdiTs 
scribe  a  shorter  time.  hearing. 

6  How.  P.  R.,  350;  13  Ab.,  76;  12  Ab.,  294;  7  Ab.,  76;  6  Ab.,  419. 

5  403.  In  an  action  in  the  supreme  court,  a  county  judge,  £JS**^^, 
in  addition  to  the  powers  conferred  upon  him  by  this  act,  may  coort^" 
exezdse.  within  his  county,  the  powers  of  a  judge  of  the  JSSKimaj 
supreme  court  at  chambers,  according  to  the  existing  practice,  thSimben. 
except  as  otherwise  provided  in  thS  act.    And  in  all  cases  hu  orfers, 
where  an  order  is  made  by  a  county  judge,  it  may  be  reviewed  vfewed 
in  the  same  manner  as  if  it  had  been  made  by  a  judge  of  the 
supreme  court. 

9  B.,  387;  11  How.  P.  R.,  204;  5  How.  P.  R.,  386;  12  Ab.,  293. 

5  404.  When  notice  of  a  motion  is  given,  or  an  order  to  Jc.'^^^ 
show  cause  is  returnable,  before  a  judge  out  of  court,  and  at  {JlJgJ^ 
the  Ume  fixed  for  the  motion,  he  is  absent,  or  unable  to  hear  it,  motTon 
the  same  may  be  transferred,  by  his  order,  to  some  other  judge,  tollnB^rred 
before  whom  the  motion  might  originally  have  been  made.      moUot^ 

5  405.  The  time  within  which  any  proceeding  in  an  action  ^^JU^ 
most  be  had,  after  its  commencement,  except  the  time  within  um«?o? 
which  an  appjeal  must  be  taken,  may  be  enlarged,  upon  an  E^^S^tion 
^Bdavit  showing  grounds  therefor,  by  a  judge  of  the  court,  or 
if  tibe  action  be  in  the  supreme  court,  by  a  county  judge.    The 
affidavit,  or  a  copy  thereof,  must  be  served  with  a  copy  of  the 
Older,  or  the  order  may  be  disregarded. 

11  N.  Y.,  275;  18  How.  P.  R.,  324;  14  How.  P.  R.,  19,  313,  430;  13 
How.  P.  R.,  18;  8  How.  P.  R.,  313;  5  How.  P.  R.,  337;  9  Ab^  161; 
8  Ab.,  428 ;  7  Ab.,  362 ;  3  Ab.,  13. 
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ADMINISTRATIOlir  OF  CIVIL  JUSTIOE. 
CHAPTER  IX 

XNTniiINO  AJVZDAVm. 
Bm.  406.  Affidayits  defectirefy  entitled,  valid. 

S  406.  It  shall  not  be  neoefisary  to  entitle  an  affidavit  in  the 
action  ;  but  an  affidavit  made  withont  a  title,  or  with  a  defec- 
tive title,  shall  be  as  valid  and  effectual,  for  every  puri>06e,  as 
if  it  were  duly  entitled,  if  it  intelligibly  refer  to  the  action  or 
proceeding  in  which  it  is  made. 

1  N.  Y.,  612 ;  6  How.  P.  R^  108, 179. 
CIByLPTER  X 

COMPUTATION   OF  TDCB. 
Ssa  40T.  Time,  how  computed. 

S  407.  The  time  within  which  an  act  is  to  be  done,  as  herein 
provided,  shall  be  computed,  by  excluding  the  first  day  and 
including  the  last  If  the  last  day  be  Sunday,  it  shall  be 
excluded 

28  B.,  286;  8  How.  P.  R.,  385 ;  6  How.  P.  R,  117 ;  6  Ab.,  289. 
CHAPTER  XI. 

KOnCES,   AND  FHJNO  AND    SBBVICB   OP  PAPEB8. 

Sbo.  408,  409.  Notices  and  other  papers,  how  served  on  party  or  attorney. 
410,  411.  When  and  how  served  by  malL 

412.  Doable  time,  when  served  by  inaiL 

413.  Eight  days'  notice  of  motion,  &a,  before  court  or  judge,  when  peraoDally 

served. 

414.  Where  papers  need  not  be  served  on  defendant 

416.  Service  of  papers  where  party  resides  out  of  the  state. 

416.  Summons  and  pleadings  to  be  filed  within  ten  days  after  servioe. 

417.  Service,  where  party  appears  by  attorney. 

418.  This  chapter  not  to  apply  to  summons  or  process,  or  to  papers  to  bring  party 

into  contempt 

NoticM  S  408.  Notices  shall  be  in  writing ;  and  notices  and  other 

5I!5«^S»w  papers  may  be  served  on  the  party  or  attorney,  in  the  man- 
ISStj^or**  ^'^^  prescribed  In  the  next  three  sections,  where  not  otherwise 
attomej.     provided  by  this  act. 

6  How.  P.  R,  310,  364. 

M.  S  409.  The  service  may  be  personal,  or  by  delivery  to  the 

party  or  attorney  on  whom  the  service  is  required  to  be  made, 
or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or  when  there  is  no 
person  in  the  office,  by  leaving  it,  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office,  or  if  it  be  not  open,  so  as  to  admit  of  such  ser- 
vice, then  by  leaving  it  at  the  attorney's  residence,  with  some 
person  of  suitable  age  and  discretion ; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence,  between  the  hours  of  six  in  the  morning  and 
nine  in  the  evening,  with  some  person  of  suitable  age  and 
discretion. 

8B.,388;  16  How.  P.  JL,  363 ;  6  How.  P.  &,  194.  . 
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S  410.  Servioe  by  mail  may  be  made,  where  the  person  wbm  ^ 


maloBg  the  service  aud  the  person  on  whom  it  is  to  be  made  (^^ 
reside  in  different  places,  between  which  there  is  a  regular 
Gommnnication  by  mail.    . 

n  How.  p.  R,  363 ;  4  How.  P.  R.,  346 ;  10  Ab.,  204. 

S  411.  In  case  of  servioe  by  mail,  the  paper  most  be  ^ 
deposited  in  the  post  office,  addressed  to  the  person  on  whom 
it  is  to  be  served,  at  his  place  of  residence,  and  the  postage 
paid. 

20  N.  Y.,  657  ;  10  How.  P.  R,  460;  10  Ab.,  204. 

S  412.  Where  the  service  is  by  maU,  it  shall  be  doable  the  g2r^^*_^ 
time  required  in  cases  of  personal  service :  Except  service  of  se"  VST 
notice  of  trial,  which  may  be  made  sixteen  days  before  the  "^^ 
day  of  trial,  indnding  the  day  of  service. 

As  amended  bj  Laws  of  1859,  ch.  428. 
1  How.  P.  R.,  132  J  6  How.  P.  R.,  76. 

5  413.  Notice  of  a  motion,  or  other  proceeding,  before  a  JJgJ^*j^* 
court  or  judge,  when  personally  served,  idiall  be  given  at  least  motiol^A^ 
eight  days  before  the  time  appointed  therefor.  or  judge. 

S  414.  Where  a  defendant  shall  not  have  demurred  or  JS^p^ 
answered,  service  of  notice  or  papers,  in  the  ordinary  proceed-  ^^• 
ings  in  an  action,  need  not  be  made  upon  him,  unless  he  be  pen^Md 
imprisoned  for  want  of  bail,  but  shall  be  made  upon  him  or  mA^  m 
his  attorney,  if  notice  of  appearance  in  the  action  has  been  ^•'•"^'•^ 
given. 

8  How.  P.  R.,  68,  346. 

S  415.  Where  a  plaintiff  or  a  defendant  who  has  demurred  serrieeor 
or  answered,  or  gives  notice  of  appearance,  resides  out  of  the  wh?r?Mr- 
state,  and  has  no  attorney  in  the  action,  the  service  may  be  out?/ tSlo 


made  by  maQ,  if  his  residence  be  known,  if  not  known,  on  the 
derk  for  the  party. 

4  AK,  354. 

S  416.  The  summons,  and  the  several  pleadings  in  an  action,  ^^^^S- 
shajl  be  filed  with  the  clerk  within  ten  days  after  the  senice  fngB^tobe 
thereof,  respectively,  or  the  adverse  party,  on  proof  of  the  S?d5!J"* 
omission,  shall  be  entitled,  without  notice,  to  an  order  from  a  ^*^' 
judge  that  the  same  be  filed  within  a  time  to  be  specified  in 
the  order,  or  be  deemed  abandoned. 

S  417.  Where  a  party  shall  have  an  attorney  in  the  action,  ^^^ 
the  service  of  papers  shall  be  made  upon  the  attorney,  instead  ^  !^SSi 
of  the  party.  ^''^^^*^- 

8  How.  P.  R,  68;  5  How.  P.  R.,  115;  7  Ab.,  326. 

5  418.  The  provisions  of  this  chapter  shall  not  apply  to  the  JJ^J^fg^ 
MTvice  of  a  summons,  or  other  process,  or  of  any  pax)er  to  appl^to 
bring  a  party  into  contempt.  o7?i^^. 

CHAPTER  XII.  ^r^Sto 

DimXS  or  BHEBIFPS  AND  COBONBBB.  oonUmpt. 

an.  419.  Ihiif  of  ibflriff  and  eoroner  in  lenrlng  aadexdcuting  pTOceaa,  and  how  enforced. 

S  419.  Whenever,  pursuant  to  this  act,  the  sheriff  may  be  2SffMd 
required  to  serve  or  execute  any  summonsi  order,  or  judgment,  «»w«r  in 

MP 
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or  to  do  any  other  act,  he  shall  be  bound  to  do  bo,  in  like 
manner  as  upon  process  issued  to  him,  and  shall  be  equally 
liable  in  all  respects  for  neglect  of  duty ;  and  if  the  sheriff  be 
a  party,  the  coroner  shall  1^  bound  to  perform  the  service,  as 
he  is  now  bound  to  execute  process,  where  the  sheriff  is  a 
party ;  and  all  the  provisions  of  this  act  relating  to  sheriff 
shall  apply  to  coroners  when  the  sheriff  is  a  party. 

m  Hbw.  p.  B^  600;  15  How.  R  R.,  461;  9  Ab^  391. 


Gnardlaiis 
nottore- 
oeiye  pro- 
perty nntil 
security 
C:iTen. 


CHAPTER  XOI. 

AOCOinrrABILITT  OP  GUABDIAKS. 

Bbo,  420.  Guardian  not  to  receive  property  until  aecuritj  g^yen. 

§  420.  TSo  guardian  appointed  for  an  infant,  shall  be  p^^ 
mitted  to  receive  property  of  the  infant,  until  he  shall  have 
given  sufficient  security,  approved  by  a  judge  of  the  court  or 
a  county  judge,  to  account  for  and  apply  the  same,  under  the 
direction  of  tiie  court. 

lOAb.,  41;  2  Ab.,  11. 


CHAFTfiR  XIT« 

POWBBS  OF  BEFEBEES. 

Sbo.  421.  Referees  authorized  to  administer  oaihs  and  to  exercise  powers  now  Tested 
in  referees  by  law. 

Aiithorixed  §  421.  Every  referee  appointed  pursuant  to  this  act,  shall 
ter*^!ufaS!^  have  XK)wer  to  administer  oaths,  in  any  proceeding  before  him, 
SS^wew  attd  shall  have  generally  the  powers  now  vested  in  a  referee 

iy  law.  13  N.  T.,  314  j  31  B.,  111. 


CHAPTER  XT* 

]fI8CELIJLKE0nS  PBOVISIONS. 

Sio.  422.  Papers  lost  or  withheld,  how  supplied. 

423.  Where  undertaking^  to  be  filed. 

424.  Judgment  on  bond  and  warrant  of  attorney,  executed  before  July  1,  1848. 
426.  Time  for  publication  of  notioes,  how  computed. 

426.  Laws  of  other  states  and  goyamments,  how  proved. 

Papers  loet  §  422.  If  an  Original  pleading  or  paper  be  lost  or  withheld 
how  S5?*^  fey  aiiy  person,  the  court  may  authorize  a  copy  thereof,  to  be 
plied.        ^ed  and  used  instead  of  the  original. 

S  423.  The  various  undertakings  required  to  be  given  by 
this  act,  must  be  filed  with  the  clerk  of  the  court,  unless  the 
court  expressly  provides  for  a  different  disposition  thereof, 
except  that  the  undertakings  provided  for  by  the  chapter  on 
the  claim  and  delivery  of  personal  property,  shall  after  the 
Justification  of  the  sureties,  be  delivered  by  the  sheriff  to  the 
parties  respectively,  for  whose  benefit  they  are  taken. 

3  Ab.,  431. 

Judgment  g  424.  XJpou  auy  bond  and  warrant  of  attorney  executed 
SiSSt"  and  delivered  before  the  first  day  of  July,  1848,  judgment 
^^eii     ms^y  be  entered  in  the  manner  provided  by  sections  382,  383 


Where  un- 
dertakings 
to  bo  filed. 
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and  384,  upon  the  plaintiffs  filing  such  bond  and  warrant  of  ^onJ^ 
athNmey,  and  a  statemoDt  signed  and  verified  by  himself,  in  ^*  ^^^ 
the  form  prescribed  by  section  382. 

12  How.  P.  B^  166;  1  Ab.,  367. 

3  425,  The  time  for  publication  of  legal  notices  shall  be  '^^f^^^ 
computed  so  as  to  exclude  the  first  day  of  publication,  and  of  notioM^ 
include  the  day  on  which  the  act  or  event  of  which  notice  JSwd?"^ 
is  given,  is  to  happen,  or  which  completes  the  full  period 
lequired  for  publication. 

S  426.  Printed  copies  in  volumes,  of  statutes,  code,  or  other  Jjjj;  J^^^ 
written  law,  enacted  by  any  other  state,  or  territory,  or  foreign  wd  TOvam- 
government  purporting  or  proved  to  have  been  published  by  ^Sl**^ 
the  authority  thereof,  or  proved  to  be  commonly  admitted  as 
evidence  of  the  existing  law  in  the  courts  and  judicial  tri- 
bunals of  such  state,  territory,  or  government,  shall   be 
admitted  by  the  courts  and  ofScers  of  this  state,  on  all  occa- 
sions, as  presumptive  evidence  of  such  laws.    The  unwritten, 
or  common  law  of  any  other  state,  or  territory,  or  foreign 
government,  may  be  proved  as  fEu^ts  by  parol  evidence ;  and 
tiie  books  of  reports  of  cases  a4judged  in  their  courts,  may 
also  be  admitted  as  presumptive  evidence  of  such  law. 
1  Hat,  37. 

TITIiE  XIDL 

ACTIONS  IN  PABTIGULAB  GASES. 

Chaptbh  L  Actions  against  foreign  corporations. 

n.  Actions  in  place  of  scire  facias,  quo  warranto,  and  of  informationB  in 

the  nature  of  quo  warranto. 
IIL  Actions  for  the  partition  of  real  property, 
rv.  Actions  to  determine  conflicting  claims  to  real  property,  and  for  waste 

and  nuisance. 
V.  General  provisions  relating  to  actions  concemmg  real  property. 

CHAPTER  I. 

ACIIONB  AGAINST  FOBSIQN  COBPOBAHONS. 
&BCL42f.  Where  and  by  whom  brought 

S427.  An  action  against  a  corporation,  created  by,  ot^^^n^ 
under  the  laws  of  any  other  state,  government  or  country,  iJov^r 
may  be  brooght  in  the  supreme  court,  the  superior  court  of 
the  dty  of  New  York,  or  the  court  of  common  pleas  for  the 
oty  and  county  of  New  York,  in  the  following  cases : 

1.  By  a  resident  of  this  state,  for  any  cause  of  action ; 

2.  By  a  plaintiff  not  a  resident  of  this  state,  when  the  cause 
of  action  diaU  have  arisen,  or  the  sul^ect  of  the  action  shall 
be  situated  within  this  state. 

30  B^  161;  36  B.,  151;  18  How.  P.  R,  218;  It  How.  P.  R  17;  16  How. 
P.  R,  372;  7  How.  P.  B^  239;  13  Ab.,  426;  8  Ab.,  243,  294,  297; 
4  Ab.,  72. 
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ACTIONS  nr  PLACE   OF  SCIRE  FACIAS,  QUO  WARBANTO,  AND  OF  INFOBKA* 
TIONS  IN  THE  NATURE  OF  QUO  WARRANTO. 

8bc.  428.  Scire  facias,  and  quo  warranto  abolished  and  this  chapter  substituted. 

429.  Action  maj  be  brought  bj  attomej-general  to  racate  a  charter,  bj  directiMi 

of  legisUture. 

430.  Action  to  annul  a  corporation,  when  and  how  brought  bj  atfeomej-general,  b/ 

leave  of  supreme  court 

431.  Leave,  how  obtained.  , 

432.  Action  upon  information  or  compUdn^  of  oourse. 

433.  Action,  when  and  how  brought  to  vacate  letters  patent 

434.  Relator,  when  to  be  joined  as  plaintiff. 

435.  Complaint  and  arrest  of  defendanti  in  action  for  ufiurping  an  office. 

436.  Judgment  in  such  action. 

437.  Assumption  of  office,  Ac,  by  relator,  when  Judgment  is  hi  his  fiivor. 

438.  Prooeedmgs  against  defendant^  on  refusal  to  deliver  books  or  papers. 

439.  Damages^  how  recovered. 

440.  One  action  against  several  persons  claiming  office  or  franchise. 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 

442.  Judgment  of  forfeiture  against  a  oorporation. 

443.  Costs  against  corporation  or  persons  claiming  to  be  such,  how  collected. 

444.  Restraining  corporation  and  appointment  of  receiver. 

446.  Copy  of  judgment  roll  against  corporation,  where  to  be  filed. 

446.  Entry  of  judgment  relating  to  letters  patent  in  records  of  oommissionera  of 

land  office. 

447.  Actions  for  forfeiture  of  property  to  the  peoplei 

sdrefiMdai      S  ^^'  '^^  ^^^  ^^  ^^^  facias,  the  writ  of  quo  warranto, 

^a^to     &nd  proceedings  by  information  in  the  nature  of  quo  war- 

S^"thu^    ranto,  are  abol^hed,  and  the  remedies,  heretofore  obtainable 

Stunted  ^^  those  forms,  may  be  obtained  by  civil  actions,  under  the 

provisions  of  this  chapter.    But  any  proceeding  heretofore 

commenced  or  judgment  rendered,  or  right  acquired,  shall 

not  be  affected  by  such  abolition. 

30  B.,  691;  28  B.,  68;  24  B.,  272;  14  R,  400;  10  B.,  130;  28  How.  P. 
B.,  180;  11  How.  P.  R.,  212 ;  6  How.  P.  a,  372 ;  4  How.  P.  R,  100; 
7  Ab.,  176;  6  Ab.,  220;  4  Ab.,  340;  3  Ab.,  238;  1  AU,  127. 

Aotion  may      §  429.  Au  actiou  may  be  brought  by  the  attorney-general, 
^Attoi^r  in  the  name  of  the  people  of  this  state,  whenever  t^  legis- 
^H^Ttea^    lature  shall  so  direct,  against  a  corporation,  for  the  purpose 
diSctYo?of  ^^  vacating  or  annulling  the  act  of  incorporation,  or  an  act 
ligiaiato^  renewing  its  corporate  existence,  on  the  ground,  that  such 
act  or.  renewal  was  procured,  upon  some  fraudulent  sugges- 
tion or  concealment  of  a  material  fact,  by  the  persons  incor- 
porated, or  by  some  of  them,  or  with  their  knowledge  and 
consent. 

28  B.,  68;  7  Ab.,  175;  1  Ab.,  367. 

Atuonto  S  430.  An  action  may  be  brought  by  the  attorney-general, 
^i^^i^iT^  in  the  name  of  the  people  of  this  state,  on  leave  granted  by 
when  and  ^1^^  suprcme  court,  or  a  judge  thereof,  for  the  purpose  of 
jjwjfh^by  vacating  the  charter  or  annulling  the  existence  of  a  corpora- 
|rMerai^b7  tiou,  othcr  than  municipal,  whenever  such  corporation  shaD, 
^""^  ^  1.  Offend  against  any  of  the  provisions  of  the  act  or  acta 

creating,  altering  or  renewing  such  corporation;  or 

2.  Violate  the  provisions  of  any  law,  by  which  such  cor- 
poration shall  have  forfeited  its  charter,  by  abuse  of  its 
powers;  or 
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3.  Whenever  it  ahall  ha^e  forfeU;ed  its  privileges  or  fran- 
diises,  by  failare  to  exercise  its  powers;  or 

4.  Wtienever  it  shall  have  done  or  omitted  any  act,  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
fianchlses;  or 

5.  Whenever  it  shall  exercise  a  firanchise  or  privilege,  not 
conferred  npon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe,  that  any  of  these  acts  or 
omissions  can  be  established  by  proof,  to  apply  for  leave,  and 
upon  leave  granted,  to  bring  the  action  in  every  case  of  pub- 
lic interest,  and  also  in  every  other  case  in  which  satisfactory 
security  shall  be  given,  to  indemnify  the  people  of  this  state, 
against  the  costs  and'expenses  to  be  incurred  thereby. 

28  B.,  68;  20  B^  622 ;  12  How.  P.  R,  187;  3  Ab.,  134. 

S  431.  Leave  to  bring  the  action  may  be  granted,  upon  the  ^g^i^ 
application  of  the  attorney-general;  and  the  court  or  judge  ^ 
may,  at  discretion,  direct  notice  of  such  application  to  be 
given  to  the  corporation  or  it«  officers,  previous  to  granting 
such  leave,  and  may  hear   the  corporation  in  opi)osition 
thereto. 

20  a,  623;  6  Ab.,  67. 

S  ^2*  An  action  may  be  brought  by  the  attorney-general  Action 
in  the  name  of  the  people  of  this  state,  upon  his  own  infer-  m^?on  or 
mation,  or  upon  the  complaint  of  any  private  party,  against  S^^^ 
the  parties  offending  in  the  following  cases: 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfdlly 
hold  or  exercise,  any  public  office,  civil  or  military,  or  any 
franchise  within  this  state,  or  any  office  in  a  corporation 
created  by  the  authority  of  this  state;  or 

2.  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  the  provisions  of  law,  shall 
make  a  forfeiture  of  his  office;  or 

3.  When  any  association,  or  number  of  persons,  shall  act 
irithin  this  state  as  a  corporation,  without  being  duly  incor- 
porated. 

30  B.,  691;  26  B.,  217,  264;  20  B.,  623;  12  B.,  223 ;  19  How.  P.  R.,  174; 
14  How.  P.  R.,  179;  11  Ab.,  21;  6  Ab.,  220;  3  Ab.,  131. 

%  433.  An  action  may  be  brought  by  the  attorney-general,  ^gjj^ 
in  the  name  of  the  people  of  this  state,  for  the  piurpose  of  bow*^ 
vacating  or  annulling  letters  patent,  granted  by  the  people  £^S^ 
of  this  state,  in  the  following  cases:  JJ^S. 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  sugges- 
tion or  concealment  of  a  material  fact,  made  by  a  person  to 
whom  the  same  were  issued  or  made,  or  with  his  consent  or 
knowledge;  or 

9.  When  he  shall  have  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a 
inaterial&ct;  or 
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PABTm.  ^  When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters 
patent  were  granted,  or  have,  by  any  other  means  forfeited 
the  interest  acquired  under  the  same. 

30  B.,  546;  11  B.,  341 ;  10  B.,  120. 

S  434.  When  an  action  shall  be  brought  by  the  attorney- 
general,  by  virtue  of  this  chapter,  on  the  relation  or  informa- 
tion of  a  person  having  an  interest  in  the  question,  the  name 
of  such  person  shall  be  joined  with  the  people,  as  plaintiff. 

12  N.  Y.,  436;  23  B.,  304;  16  B.,  373;  2  Ab.,  421. 

S  435.  Whenever  such  action  shall  be  brought  against  a 
person  for  usurping  an  office,  the  attorney-general,  in  addi- 
tion to  the  statement  of  the  cause  of  action,  may  also  set 
forth  in  the  complaint,  the  name  of  the  person  rightfolly 
entitled  to  the  office,  with  a  statement  of  his  right  thereto, 
and  in  such  case,  upon  proof  by  affidavit,  that  the  defendant 
has  received  fees  or  emoluments  belonging  to  the  office,  and 
by  means  of  his  usurpation  thereof,  an  order  may  be  granted 
by  a  judge  of  the  supreme  court,  for  the  arrest  of  such 
defendant,  and  holding  him  to  bail,  and  thereupon  he  shall 
be  arrested  and  held  to  bail,  in  the  manner,  and  with  the 
same  effect,  and  subject  to  the  same  rights  and  liabilities,  as 
in  other  civil  actions,  where  the  defendant  is  subject  to  arrest. 

26  B.,  76 ;  24  B.,  273 ;  14  B.,  400 ;  4  Ab.,  341. 

g  436.  In  every  such  case,  judgment  shall  be  rendered 
upon  the  right  of  the  defendant,  and  also  upon  the  right  of 
the  party,  so  alleged,  to  be  entitled,  or  only  upon  the  right 
of  the  defendant,  as  justice  shall  require. 

16  B.,  373;  6  Ab.,  226. 

S  437.  K  the  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  and  the  same  be  in  favor  of 
such  person,  he  shall  be  entitled,  after  taking  the  oath  of 
office  and  executing  such  official  bond  as  may  be  required  by 
law,  to  take  upon  himself  the  execution  of  the  office,  and  it 
shall  be  his  duty,  immediately  thereafter,  to  demand  of  the 
defendant  in  the  action,  all  the  books  and  papers,  in  his  cus- 
tody or  within  his  power,  belonging  to  the  office,  from  which 
he  shall  have  been  excluded. 

7  How.  P.  R.,  287 ;  7  Ab.,  176 ;  6  Ab.,  224. 

Proceed-  S  *38.  If  the  defendant  shall  refuse  or  neglect  to  deliver 
deSiSS^t,"^  over  such  books  or  papers,  pursuant  to  the  demand,  he  shall- 
be  deemed  guilty  of  a  misdemeanor,  and  the  same  proceed*' 
ings  shall  be  had,  and  with  the  same  effect,  to  compel  delivery 
of  such  books  and  papers,  as  are  prescribed  in  article  five, 
title  six,  chapter  six,  of  the  first  part  of  the  Bevised  Statutes* 

6  Ab.,  224. 

Damagen,        §  439.  If  judgment  be  rendered  upon  the  right  of  the  per^ 
howreco-    ^^  ^  alleged  to  be  entitled,  in  favor  of  such  person  he  may 
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leooYer,  by  action,  the  damages  which  he  shall  have  sustained 
by  leason  of  the  usorpation  by  the  defendant  of  the  office, 
from  whidi  snob  defendant  baa  been  excluded. 

26  B.,  76;  8  Ab.,  238. 

S  440.  Where  several  persons  claim  to  be  entitled  to  the  ^S^*^ 
same  office  of  franchise,  one  action  may  be  brought  against  *J^^^^, 
all  sacb  persons,  in  order  to  try  their  respective  rights  to  such  i^  oiace'^ 
office  or  franchise.  frwehiie. 

20  B^622;  6  Ab.,  180. 

S  441.  When  a  defendant,  whether  a  natural  person  or  a  cor-  Jjj^g  *^' 
poration,  against  whom  such  action  shall  have  been  brought,  oam  or 
shali  be  adjudged  guilty  of  usurping  or  intruding  into,  or  h^^  * 
nnlawfully  hol£ng  or  exercising  any  office,  franchi^  or  privi-  •''•^•^ 
1^9  judgment  shall  be  rendered,  that  such  defendant  be 
exduded  from  such  office,  franchise  or  privilege,  and  also  that 
the  plaintiff  recover  costs  against  such-defendant.    The  court 
may  also,  in  its  discretion,  fine  such  defendant  a  sum  not 
exceeding  two  thousand  dollars,  which  fine,  when  collected, 
shall  be  paid  into  the  treasury  of  the  state. 

20  B.,  522;  6  Ab.,  224;  3  Ab.,  238. 

S  442.  K  it  shall  be  ac^udged,  that  a  corporation,  against  ^°^^^* 
wUch  an  action  shall  have  been  brought,  pursuant  to  this  ^^i^t 
dbtfipter,  has  by  neglect,  abuse,  or  surrender,  forfeited  its  cor-  tiS?^'*' 
porate  rights,  privileges  and  franchises,  judgment  shall  be 
rendered,  that  the  corporation  be  excluded  from  such  corpo- 
rate rights,  privileges  and  franchises,  and  that  the  corporation 
be  dis^lved. 

20  B.,  623. 

S  443.  K  judgment  be  rendered  in  such  action,  against  a  c^Mta^^  ^^ 
corporation  or  against  persons  claiming  to  be  a  corporation,  JSJatfon*^ 
the  court  may  cause  the.  costs  therein  to  be  collected,  by  exe-  da£^'i^"to 
cation  against  the  persons  claiming  to  be  a  corporation,  or  by  hS4^. 
attachment  or  process  against  the  directors  or  other  officers  of  *«*^ 
snch  corporation. 

20  B.,  622. 

S  444.  When  such  judgment  shall  be  rendered  against  a  ^tj^jg 
corporation,  the  court  shiQl  have  the  same  power  to  restrain  ^?a?  ^^ 
the  corporation,  to  appoint  a  receiver  of  its  property,  and  to  S? ^w^V. 
take  an  account,  and  make  distribution  thereof  among  its 
creditors,  as  are  given  in  article  three,  title  four,  chapter  eight, 
of  the  third  part  of  the  Bevised  Statutes ;  and  it  shall  be  the 
duty  of  the  attorney-general,  immediately  after  the  rendition 
of  such  judgment,  to  institute  proceedings  for  that  purpose. 

24  B.,  273 :  4  Ab.,  341. 

5  445.  Upon  the  rendition  of  such  judgment  against  a  cor-  f^py^^^ 
poration,  or  for  the  vacating  or  annulling  of  letters  patent,  it  roi^^nBt 
8haU  be  the  duty  of  the  attorney-general  to  cause  a  copy  of  whSSTt? ^^'^ 
the  judgment  roll  to  be  forthwith  filed  in  the  office  of  the  ^^^ 
secretary  of  state. 

20  B.,  623. 
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S  446.  Such  secretaiy  ahall  thereapon,  if  the  lec^id  lelates 
to  letters  patent,  make  an  entry  in  the  records  of  the  commifr* 
sioners  of  the  land  ofiice,  of  tliMO  substance  and  effect  of  such 
judgment,  and  of  the  time  when  the  rec(»*d  thereof  was 
docketed,  and  the  real  property  granted  by  such  letters  patent, 
may  thereafter  be  disposed  of  by  such  commissioners^  in  the 
same  manner  as  if  such  letters  patent  had  never  been  issued. 

S  447.  Whenever  by  the  provisions  of  law,  any  property, 
real  or  personal,  shall  be  forfeited  to  the  people  of  this  state, 
or  to  any  ofElcer  for  their  use,  an  action  for  the  recovery  of 
such  property,  alleging  the  grounds  of  the  forfeiture,  may  be 
brought  by  the  proper  officer,  in  the  supreme  court. 

CHAPTER  III, 

ACnOK  FOB  THB  PABTITION  OF  SEAL  PBOPEBTT. 
Sbo.  448.  Proyiaions  of  Revised  Stfltutee,  applicable  to  actions  for  partition. 

g  448.  The  provisions  of  the  Bevised  Statutes  relatmg  to 
the  partition  of  lands,  tenements  and  heredit-aments,  held  or 
possessed  by  joint  tenants  or  tenants  in  common  shall  apply 
to  actions  for  such  partition  brought  under  this  act,  so  far  as 
the  same  caQ  be  so  applied  to  the  substance  and  subject  mat- 
ter of  the  action,  without  regard  to  its  form. 

22  B.,  367;  11  Ab.,  455;  2  Ab.,  7,  17. 
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CHAPTER  IT. 

ACTIONS  TO  DSTBRMIKS  CONFUCnKO  CLADiS  TO  RBAL  PBOPBBTT,  ABD 
FOB  WASTE  AND  KUI8ANCB. 

Sbo.  449.  ActioDB  to  detennine  claims  to  real  property,  how  proflecuted. 
460.  Action  of  waste  abolished.    Waste,  how  remediable. 

451.  Proyisions  of  Revised  Statutes  applicable  to  actions  for  waste,  under  thid  act 

452.  When  iudgment  of  forfeiture  and  eviction  to  be  given. 

453.  Writ  of  nuisance  abolished. 

454.  Remedy  for  injuries  heretofore  remediable  by  writ  of  nuisance. 

g  449.  Proceedings  to  compel  the  determination  of  claims 
to  real  property,  pursuant  to  the  provisions  of  the  Bevised 
Statutes,  may  be  prosecuted  by  action  under  this  act,  without 
regard  to  the  forms  of  the  proceedings  as  they  are  prescribed 
by  those  statutes. 

24  B.,  410;  18  B.,  332;  5  How.  P.  B.,  372. 

S  450.  The  action  of  waste  is  abolished,  but  any  proceeding 
heretofore  commenced,  or  judgment  rendered  or  right  acquired 
shall  not  be  affected  thereby*  Wrongs  heretofore  remediable 
by  action  of  waste,  are  subjects  of  action  as  other  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture 
of  the  estate  of  the  party  offending,  and  eviction  from  the 
premises. 

26  B.,  413 ;  22  B.,  361 ;  11  B.,  598. 

S  461.  The  provisions  of  the  Bevised  Statutes  relating  to 
the  action  of  waste  shall  apply  to  an  action  for  waste,  brought 
under  this  act,  without  regard  to  the  form  of  the  action,  so 
far  as  the  same  can  be  so  applied. 

26  B.,  413. 
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5  452.  Judgment  of  forfeiture  and  eviction  fihall  only  be  when' 
given,  in  favor  of  the  person  entitled  to  the  reversion,  against  iSjgRJJi^ 
file  tenant  in  possession,  when  the  injury  to  the  estate  in  {^"^^^^ 
reversion  shall  be  adjudged  in  the  action  to  be  equal  to  the  gwen. 
valne  of  the  tenant's  estate,  or  unexpired  term,  or  to  have 
been  done  in  malice. 

26  B.,  413. 

S  463.  The  writ  of  nuisance  is  abolished;  but  any  proceed-  J^liSL 
ing  heretofore  commenced,  or  any  judgment  rendered,  or  »bou»h«d. 
light  acquired,  shall  not  be  affected  thereby. 

24  B.,  410;  22  B.,  367;  16  B.,  668. 

S  464.  Injuries  heretofore  remediable  by  writ  of  nuisance,  Jj";^ii^ 
aie  subjects  of  action,  as  oth»  ii^juries,  and  in  such  action  ^^^^£^{j 
there  may  be  judgment  for  damages,  or  for  the  removal  of  the  l&'^iit  of^ 
nuisance,  or  both.  ''"^•"^ 

24  B.,  410;  16  B.,  666. 

CnAPTER  T. 

GKNXRJLL    PBOVI8I0K8    BBLATINO    TO   ACTIONS    OOKOEBNING    SBAL 

PROPEBTT. 

8ia466.  Proviflioiis  of  BeTiaed  Statutes  applicable  thereto. 

'  S  455.  The  general  provisions  of  the  Revised  Statutes  re-  JJ^J'j^ 
lating  to  actions  concerning  real  property,  shall  apply  to  statute 
actions  brought  under  this  act,  according  to  the  subject  matter  i^weto. 
of  the  action,  and  without  regard  to  its  form. 

23  B^  236;  22  B.,  362;  21  B.,  265;  18  B.,  499;  14  How.  P.  B.,  440;  13 
How.  P.  B.,  37;  12  How.  P.  K,  402;  4  Ab.,  308. 

TITIiE  MT. 

PBOVISIONS    BELATING  TO  EXIS1!mG  SUITS. 

8kl  468.  Appeal  from  order  at  a  special  term,  on  a  summary  applicatioii,  after  judgment 

467.  Writ  of  error  in  all  cases  abolished.    Appeal  substituted. 

468.  Execution  when  issuable  on  a  judgment  docketed  before  July  1,  1848. 

469.  Future  proceedings,  Code  to  oontroL 

480.  Appeals  from  final  decrees,  by  a  single  judge,  in  supreme  oourt,  in  suits  in 

equity  pending  on  July  1,  1847,  when  to  be  taken. 

481.  Issues  of  fact  in  coanty  court  or  common  pleas  before  July  1, 1848^  how  tried. 

S  456-  The  appeal,  mentioned  in  section  9,  of  the  act  to  ^J^^,^ 
&dlitate  the  determination  of  existing  suits  in  the  courts  of  atTs^ecbd 
^  state,  may  also  be  taken,  from  an  order,  made  at  a  spe-  ^ma^ 
dal  term,  on  a  summary  application  in  an  action  after  judg-  IR^'jJdl^ 
ment,  when  such  order  involves  the  merits  of  the  application,  ^^^ 
or  some  part  thereof. 

S  457.  No  writ  of  error  shall  be  hereafter  issued,  in  any  JJJ^Jf^i 
case  whatever.    Wherever  a  right  now  exists  to  have  a  re-  g^"  *•»• 
view  of  a  judgment  rendered,  or  order  or  decree  made  before 
the  first  day  of  July,  1848,  such  review  can  only  be  had  upon  rtSSSili"^ 
an  appeal  taken  in  the  manner  provided  by  this  act,  and  all 
appesds  heretofore  taken  from  such  judgments,  orders  or  de- 
crees under  the  provisions  of  the  Code  of  Procedure,  which 
aie  still  pending  in  an  appellate  court,  and  not  dismissed. 
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shall  be  valid  and  effectual.  Bat  this  section  shall  not  ex- 
tend the  right  of  review,  to  any  case  or  question  to  which  it 
does  not  now  extend,  nor  the  time  for  appealing,  nor  shall 
it  apply  to  a  case  where  a  writ  of  error  has  been  already 
issued. 

S  458.  An  execution  may  be  issued  without  leave  of  the 
court  upon  a  judgment  docketed  before  the  first  day  of  July, 
1848,  or  now  or  hereafiber  to  be  rendered  in  an  action  pending 
on  that  day,  at  any  time  within  five  years  after  rendering  of 
the  judgment. 

g  469.  The  provisions  of  this  act  apply  to  future  proceed- 
ings in  actions  or  suits  heretofore  commenced  and  now 
pending,  as  follows: 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings; 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent 
proceedings; 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify  or  reverse  it,  including  the  costs  of  an  appeal. 

Whenever  the  judges  of  the  supreme  court  in  any  district 
find  that  the  court,  at  any  term  or  circuit,  has  not  been,  or  will 
not  be  able  to  dispose  of  all  the  cases  upon  the  calendar,  they 
may  request  the  governor  to  assign  other  judges,  and,  if  neces- 
sary, appoint  extraordinary  terms  and  circuits  for  the  purpose 
of  disposing  of  such  cases.  The  governor  may  thereupon 
make  such  assignment,  and  the  judges  assigned  must  hold 
courts  accordingly. 

As  amended  by  Laws  of  1861,  oh.  4*79. 

19  B.,  631;  UB.,  670;  13B.,92;  14  How.  P.  B.,  18T ;  4Ab.,369:  2Al>., 
163;  1  Ab.,  119,  181. 

g  460.  An  appeal  may  be  taken  from  any  final  decree 
entered  upon  the  direction  of  a  single  judge,  in  any  suit  in 
equity  pending  in  the  supreme  court,  on  the  first  day  of  July, 
one  thousand  eight  hundred  and  forty-seven,  at  any  time 
before  the  first  day  of  November,  one  thousand  eight  hun- 
dred and  fifty-two.  But  this  provision  shall  not  apply  to 
cases  where  a  rehearing  has  already  been  had  or  ordered,  or 
to  the  case  of  a  decree  entered  before  the  passage  of  this  act, 
and  to  review  which  no  attempt  in  good  faith  has  been,  or 
shall  have  been,  made  within  thirty  days  after  notice  of  the 
entry  of  such  decree.  Such  appeal  shall  be  taken  in  the  man- 
ner provided  in  sections  three  hundred  and  twenty-seven  and 
three  hundred  and  forty-eight. 

In  all  cases  of  appeal  to  the  court  of  appeals,  in  actions 
which  were  originally  commenced  in  the  late  court  of  chancery 
of  this  state,  the  court  of  appeals  shall  review  the  cause  upon 
the  facts  and  the  law,  without  any  statement  or  specification 
of  facts  found,  or  any  exception  taken,  at  the  trial  of  any  or 
either  of  them.    And  it  shall  be,  and  is  hereby  declared  to  be 
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the  duty  of  the  court  of  appeals,  in  any  and  all  snob  cases,  to  ^"^*  ^ 
ie?iew  the  whole  matter  upon  the  evidence  as  well  as  the  law. 

Ab  amended  by  Laws  of  1861,  oh.  479;  1852,  ch.  392;  1858,  ch.  306. 
19  N.  Y.,  630;  10  N.  Y.,  389;  4  How.  P.  B.,  145. 

5  461.  An  issne  of  fact  joined  in  a  county  court,  or  court  of  iwne  of 
common  pleas,  before  the  first  day  of  July,  one  thousand  ^?j 
eight  hundred  and  forty-eight,  or  then  pending  in  that  court  ^^on 
on  appeal,  shall  be  tried  by  a  jury,  unless  the  .parties  other-  Fore'i,S^i^ 
wise  agree.  ^^^  * 

TITIiE  IT. 

OBNEBAL  PBOYIBIOKS. 

Sk.  462.  Definition  of  "real  property." 

463.  Definition  of  "personal  property.^' 

464.  Definition  of  "property." 

465.  Definition  of  "district." 

466.  Definition  of  "derk."    ^ 

467.  Bale  of  strict  construction  of  statutes  inai^licable  to  this  act 

468.  Statutory  provisions  inconsistent  with  this  act  repealed. 

469.  Rules  and  practice  inconsistent  with  this  act  abrogated. 

470.  Judges  of  supreme  court  to  make  general  rules. 

471.  This  act  not  to  aflTect  certain  proceedings  and  statutory  provisions. 

472.  Certain  parts  of  revised  and  other  statutes  not  repealed. 

473.  This  act,  when  to  take  effect. 

S  462.  The  words  "  real  property,"  as  used  in  this  act  are  ^^^ 
co-extensive  with  lands,  tenements  and  hereditaments.  property.** 

9K.  Y.,  148;  2  Ab.,  236. 

S  463.  The  words  "  personal  property,"  as  used  in  this  act.  Definition 
include  money,  goods,  chattels,  things  in  action,  and  evi-  eona^^ 
dencesofdebt.  ^''^•' 

9N.Y.,  148;  2  Ab.,  234. 

S  464,  The  word  "  property,"  as  used  in  this  act,  includes  J/*"**^™ 
property  real  and  personal.  pcrtj^^   • 

9  N,  T.,  148;  30  B.,  61;  12  Ab.,  60;  10  Ab.,  88;  2  Ab.,  234,  247. 

S  465.  The  word  "  district,"  as  used  in  this  act,  signifies  Deflnition 
judicial  district,  except  when  otherwise  specified.  teict."** 

5  466.  The  word  "  clerk,"  as  used  in  this  act,  signifies  the  J,®*Ji^2°.. 
derk  of  the  court  where  the  action  is  pending,  and  in  the  ° 
Bupieme  court,  the  clerk  of  the  county  mentioned  in  the  title 
of  the  complaint,  or  in  another  county  to  which  the  court  may 
haye  changed  the  place  of  trial,  unless  otherwise  specified. 

6  How.  P.  R.,  191. 

5  467.  The  rule  of  common  law,  that  statutes  in  derogation  ^'^{•^Jj^. 
of  that  law  are  to  be  strictly  construed,  has  no  application  to  st^^c^i^n  Vr 

fhia  Qy»^  statute*,  In- 

1018  act.  applicable 

16  B.,  510.  tothliact. 

S  468.  All  statutory  provisions  inconsistent  with  this  act,  sutntory 
are  repealed ;  but  this  repeal  shall  not  revive  a  statute  or  law  Fn'Sista" 
which  may  have  been  repealed  or  abolished  by  the  provisions  Jhu^^ 
hweby  repealed.    And  all  rights  of  action  given  or  secured  by  »!>«*>•«• 
existing  laws,  may  be  prosecuted  in  the  manner  provided 
Vy.this  act    If  a  case  shall  arise  in  which  an  action  for  the 
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ADMINISTRATION  OP  CIVIL  JUSTICR 

enforoement  or  protection  of  a  right,  or  the  redress  or  preven* 
tiion  of  a  wrong,  cannot  be  had  under  this  act,  the  practioe 
heretofore  in  use  may  be  adopted  so  far  as  may  be  necessary 
to  prevent  a  failure  of  justice. 

19  N.  Y.,  492;  23  B.,  367;  15  B^  604;  19  Howv  P.  R.,  566;  15  How.  P. 
B.,  226;  13  How.  P.  R.,  131 ;  8  How.  P.  R.,  626;  5  How.  P.  E.,  126; 
12  Ab.,  182,  389;  11  Ab.,  227;  1  Ab.,  466. 

S  469.  The  present  rules  and  practice  of  the  courts,  in  dvil 
actions,  inconsistent  with  this  act,  are  abrogated ;  but  where 
consistent  with  this  act,  they  shall  continue  in  force  subject 
to  the  power  of  the  respective  courts  to  relax,  modify,  or  alter 
the  same. 

10  N.  T.,  603 ;  8  B.,  657 ;  14  How.  P.  R.,  96;  12  How.  P.  R^  166;  10 
How.  P.  R.,  85;  13  Ab.,  423;  12  Ab.,  182;  9  Ab.,  103;  7  Ab.,  72, 
94,  362;  6  Ab.,  69;  4  Ab.,  59,  250;  1  Ab.,  2,  263,  357,  455. 

S  470.  The  judges  of  the  supreme  court,  of  the  superior 
court  of  the  city  of  New  York,  and  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  shall  meet  in 
general  session  at  the  capitol  in  the  city  of  Albany,  on  the 
first  Wednesday  in  August,  one  thousand  eight  hundred  and 
fifty-two,  and  every  two  years  thereafter,  and  at  such  sessions 
shall  revise  their  general  rules  and  make  such  amendments 
thereto,  and  such  further  rules  not  inconsistent  with  this  Code, 
as  may  be  necessary  to  carry  it  into  full  effect.  The  rules  so 
made  shall  govern  the  supreme  court,  the  superior  court  of  the 
city  of  New  York,  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  and  the  county  courts,  so  far  as  the 
same  may  be  applicable. 

Ab  amended  by  Laws  of  1851,  ch.  479;  1852,  ch.  392. 
19  B.,  691;  8  B.,  354,  657;  17  How.  P.  R.,  383;  6  How.  P.  R.,  60;  10 
Ab.,  360. 

S  471.  Until  the  legislature  shall  otherwise  provide,  the 
second  part  of  this  act  shall  not  affect  procedings  upon  man- 
damus, or  prohibition ;  nor  appeals  from  surrogates'  courts ; 
except  that  the  costs  on  such  appeal  shall  be  regulated  and 
allowed  in  the  manner  provided  in  section  318  of  this  act ; 
nor  any  special  statutory  remedy  not  h^»tof(Mre  obtained  by 
action;  nor  any  existing  statutory  provisions  relating  to 
actions,  not  inconsistent  with  this  act,  and  in  substance  appU- 
cable  to  the  actions  hereby  provided;  nor  any  proceedings 
provided  for  by  chapter  five  of  the  second  part  of  the  Ite- 
vised  Statutes,  or  by  the  sixth  and  eighth  titles  of  chapter  five 
of  the  third  part  of  those  Statutes,  or  by  chapter  eight  of  the 
same  part,  excluding  the  second  and  twelfth  titles  thereof,  or 
by  the  first  title  of  chapter  nine  of  the  same  part ;  except  tliat 
when  in  consequence  of  any  such  proceeding,  a  civil  action 
shall  be  brought,  such  action  shall  be  conducted  in  conformity 
to  this  act ;  and  except,  also,  that  where  any  particular  pro- 
vision of  the  titles  and  chapters  enumerated  in  this  section 
shall  be  plainly  inconsistent  with  this  act,  such  provision 
shall  be  deemed  repealed. 

Amended  by  Laws  of  1852,  ch.  392 ;  1862,  ch.  460;  1863,  ch.  392. 
23N.Y.,27;  6N.T.,386;  32  B.,  477;  26  B.,  361 ;  24B.,444;  92  B^ 
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B91;  leB.,  693;  11  B^  619;  23  fiow.  P.  R,  198;  SO  How.  P.  It,    ^^^^^'  "• 

319;  19  How.  P.  B^  66(;  16  How.  P.  iL,  4^  43;  16  How.  P.  a, 

372;  14  How.  P.  R.,  481;  12  How.  P.  R.,  29  j  11  How.  P.  R,  89: 

10  How.  P.  a,  487;  13  Ab.,  409;  12  Ab.,  182;  11  Ab.,  227;  10 

Ab.,  96;  T  Ab.,  139;  6  Ab.,  81,  287,  846;  6  Ab.,  212,  384;  2  Ab., 

20;  lAb.,402,  466^464. 

S  472.  Kothing  in  this  act  contained  shall  be  taken  to  re-  oauin 
peal  section  23  of  article  2  of  title  5  of  chapter  6,  part  3d,  of  n^tnd 
the  fievised  Statutes,  or  to  repeal  an  act  to  extend  the  6sl-  uxSSu 
emption  of  household  fomituie  and  working  tools  from  disr  '«?«*>«#- 
laress  for  rent  and  sale  under  execution,  passed  April  11, 1842. 

24  B.,  444. 

S  473.  Tins  act  shall  take  effect  on  the  first  day  of  July,  Tuiiiet, 
1S48 ;  except  that  sections  22,  23,  24  and  25  Shall  take  effect  tafefSor. 
immediately. 


CHAP.  439. 

AK  ACT  to  amend  an  act  entitled  **  An  act  to  facilitate 
tlie  determination  of  existing  suits  in  the  courts  of  this 

State." 

Passed  April  11, 1849. 

The  People  of  the  State  of  New  York,  repreaented  i»  SoMte 
md  Aseombljf,  4o  enact  asfoUows: 

The  act  entitled  '*  An  act  to  facilitate  the  determination  of 
existing  suits  in  the  courts  of  this  State,**  passed  April  12, 
1848,  is  ht^reby  amended  so  as  to  read  as  follows: 

S  1.  The  act  to  simplify  and  abrid^  the  practice,  pleadings 
and  prooeedings  of  the  courts  of  this  State,  passed  April  12, 
1848,  and  amended  at  the  present  session  of  the  legislature, 
is  kmein  designated  as  the  ''  Oode  of  Procedure." 

TITIJBL 

pBonsioKS  selahstg  to  thb  goubts  ts  genebaii. 

ChiPfiR  L  Sections  of  the  Code  of  Procedure  referred  to  and  applied  to  eziating 
soita 
U  Other  piorisiona  relating  to  existing  salts. 

CBLAJPTBM  M. 
sicnoxs  or  ihx  cobs  ov  pbocsdube  rbfsbbed  to  akd  applied  to 

EXISTING   8UITB. 

S  2*  The  proYisions  of  the  Oode  of  Procedure,  contained  in 
the  following  sections  thereof,  are  hereby  applied,  so  far  as 
the  same  are  applicable,  to  future  proceedinffs  in  dyil  suits, 
whether  at  law  or  in  equity,  pending  on  the  first  day  of  July, 
1848,  asfoUows: 

1.  Sections  seventy-two,  one  hundred  and  twenty-one,  one 
hnndred  and  sixty-nine  to  one  hundred  and  seventy-six,  both 
bdosive,  three  hundred  and  fifteen  and  three  hundred  and 
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eighty-eight,  to  proceedings  in  actions  in  the  supreme  court, 
in  the  county  courts,  in  the  superior  court  of  the  city  of  New 
York,  in  the  court  of  common  pleas  for  the  city  of  New  York, 
in  the  mayors'  courts  of  the  cities  of  Albany,  Hudson,  Troy 
and  Bochester,  and  in  the  recorders'  courts  in  the  cities  of 
Buffalo  and  Utica; 

2.  Sections  two  hundred  and  ninety-two  to  three  hundred 
and  two,  both  inclusive,  to  executions  on  a  judgment  or 
decree  in  any  of  those  courts,  hereafter  issued,  against  any 
person  to  the  sheriff  of  the  county  where  he  resides,  or  if  he 
reside  out  of  the  state,  to  the  sheriff  of  the  county  where  the 
record  of  judgment  is  filed  or  the  decree  enrolled;  the  word 
''judgment"  in  these  sections  being  taken  to  include  a 
decree; 

3.  Sections  three  hundred  and  twenty-three  to  three  hun- 
dred and  thirty-one,  both  inclusive,  three  hundred  and  thirty- 
three  to  three  hundred  and  forty-seven,  both  inclusive,  and 
three  hundred  and  fifty-one  to  thi^de  hundred  and  seventy-one, 
both  inclusive,  to  the  review  of  judgments,  decrees,  and  final 
orders,  from  which  no  writ  of  error  or  appeal  shall  have  been 
already  taken,  the  word  ''judgment"  bcdng  taken  to  include 
a  decree,  and  "judgment  roll"  to  include  the  record  of  judg- 
ment and  enrollment  of  decree; 

4.  Sections  three  hundred  and  ninety  to  three  hundred  and 
ninety-nine,  both  inclusive,  four  hundred  and  six  to  four 
hundred  and  fifteen,  both  inclusive,  four  hundred  and  seven- 
teen and  four  hundred  and  eighteen,  to  proceedings  in  actions 
in  all  the  courts  of  civil  jurisdiction  in  the  state; 

5.  Section  four  hundred  and  two,  to  non-enumerated  mo- 
tions in  the  courts  mentioned  in  the  first  subdivision  of  this 
section. 

CHAPTER  II. 

OTHBB  PBOVISIONS  BBLA.TING  TO  EXISTIK6  BUTTB. 

S  3.  Any  suit  in  equity  now  pending  in  the  supreme  court, 
or  which  may  be  there  pending  before  the  first  day  of  July 
next,  or  any  issue  therein,  whe&er  of  fact  or  of  law,  or  both, 
fnay  be  referred  upon  the  written  consent  of  the  parties  con- 
cerned ;  and  upon  the  like  consent,  a  reference  may  be  ordered 
to  take  testimony,  or  to  report  facts,  or  to  execute  any  order 
or  decree. 

S  4.  Where  the  parties  do  not  consent,  as  in  the  last  section 
mentioned,  the  court  may,  upon  the  application  of  either,  or 
of  its  own  motion,  direct  a  reference  in  such  suit,  in  the  fol- 
lowing cases: 

1.  Where  the  determination  of  an  issue  of  fact  shall  require 
the  examination  of  a  long  account  on  either  side;  in  which 
case  the  reference  may  be  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  question  of  fact  involved 
therein;  or 

ft.  Where  the  taking  of  an  account  shall  be  necessary  for 
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the  information  of  the  conrt,  before  decree,  or  for  carrying  an 
order  or  decree  into  effect ;  or 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  suit. 

5  5.  The  report  of  the  referee  or  referees  upon  the  whole  SSSto 
caose,  or  upon  the  whole  of  any  issue  therein,  shall  stand  as  "^^^ 
the  decision  of  the  court,  in  the  same  manner  as  if  the  cause        ^°* 
or  issue  had  been  determined  by  the  court  at  a  special  term, 
and  may  be  reviewed  in  like  manner. 

5  6.  The  referee  or  referees  shall  be  appointed  in  the  manner  JJJjf^^ 
provided  in  section  two  hundred  and  seventy-three,  of  the  poiLfli 
Code  of  Proceduie,  and  shall  have  the  powers  sx)ecifled  in 
section  four  hundred  and  twenty-one,  and  the  compensation 
specified  in  section  three  hundred  and  thirteen  of  that  Code. 

37.  No  re-hearing  shall  take  place  at  a  general  term  of  ReJiewing. 
me  supreme  court,  of  an  order  or  decree  made  at  a  special 
tenn,  unless  the  same  involve  the  merits  of  the  «uit  or  pro- 
ceedings or  some  part  thereof.     Ajid  further  proceedings  g^*y*» 
upon  the  order  or  decree  shall  not  be  stayed,  unless  security   •'*^*^ 
be  given  in  the  same  manner,  and  to  the  same  extent,  as 
woidd  be  required  if  an  appeal  were  taken  to  the  court  of 
appeals  from  the  same  order  or  decree,  made,  or  confirmed  at 
a  general  term.    Nor  shall  such  re-hearing  be  had,  unless  ^SJlSSui 
notice  of  the  same  be  given,  within  ten  days  after  notice  of 
the  order  or  decree  re-heard,  with  the  security  thus  required. 

S  8.  No  petition  for  a  re-hearing  need  be  made.    Instead  J2J*i^ 
th^eof,  it  shall  only  be  necessary  to  serve  a  notice  in  writing  ti^f  **** 
on  the  adverse  party,  and  on  the  clerk  with  whom  the  order  or 
decree  to  be  re-heard  is  entered,  stating  the  application  for  a  re- 
hearing of  such  order  or  decree,  or  some  specified  part  thereof. 

S  9.  Any  party  aggrieved  by  an  order  made  at  a  special  ^^«^ 
tenn  of  the  supreme  court,  in  an  action  at  law,  or  in  a  spe-  order?" 
eial  proceeding,  when  it  involves  the  merits  of  the  action  or  « 

special  proceeding,  or  some  part  thereof,  may  appeal  therefirom 
to  the  court  at  a  general  term ;  where,  upon  such  appeal,  the 
order  may  be  reversed,  affirmed  or  modified,  according  to  law.  * 

S 10.  The  appeal  in  the  last  section  mentioned,  may  be  ^^J^^ 
niade,  by  the  service  of  a  notice  in  writing,  on  the  adverse  ^ 
party,  and  on  the  clerk  with  whom  the  order  is  entered,  stall- 
ing the  appeal  firom  the  same,  or  some  specified  part  thereof. 
Bat  no  such  appeal  shall  be  taken,  unless  a  judge  of  the 
snpreme  court  certify,  that,  in  his  opinion,  it  is  proper,  that 
^  question  arising  on  the  appeal  should  be  decided  at  the 
g^endteim. 

TITIiE  U. 

PBOVISIONS  BEIiATESra  TO  C0UBT8  IN  THE  FIBST  JUDIOIAI^ 
DISTRICT. 

S  U-  The  general  term  of  the  supreme  court,  appointed  to  G«neni 
he  held  in  the  first  judicial  district,  an  the  first  Monday  of  iS^e 
April,  taghteen  hundred  and  forty-eight»  shall  be  continued  ^&^ 
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from  the  first  }d!onday  of  each  month  to  the  third  Saturday 
thereafter,  until  and  including  the  third  Saturday  after  the 
first  Monday  of  July,  eighteen  himdred  and  forty-eight,  or 
until  all  the  cases  on  the  calendar  be  sooner  heard,  or  a  suffi- 
cient opportunity  be  given  for  the  hearing  thereof. 

S  12.  The  special  terms  and  circuit  courts  appointed  to  be 
held  in  the  fii^t  judicial  district  at  any  time  hereafter,  before 
the  first  day.  of  July,  eighteen  hundred  and  forty-eight,  shall 
be  respectively  continued  from  the  first  Monday  of  each 
month  to  the  third  Saturday  thereafter,  until  and  including 
the  third  Saturday  after  the  first  Monday  of  July,  eighteen 
hundred  and  forty-eight,  or  until  all  the  cases  ready  thereat 
for  hearing  or  trial  be  sooner  heard,  or  otherwise  disposed  of. 

§  13.  In  addition  to  the  courts  already  required  by  law, 
there  shall  be  held  on  the  first  Monday  of  September, 
eighteen  hundred  and  forty-eight,  a  general  and  special 
term  of  the  ^supreme  court,  and  a  circuit  court  in  the  first 
judicial  district  by  such  judges,  as  the  governor  shall,  by ' 
appointment,  in  writing, 'designate;  which  terms  and  circuit 
court  shall  be  exclusively  devoted  to  the  determinatioa  of 
suits  and  proceedings  in  the  supreme  court  commenced  be- 
fore the  first  day  of  July,  eighteen  hundred  and  forty-eight. 

S  14.  The  terms  and  circuit  court,  mentioned  in  the  last 
section,  shall  each  be  continued  in  each  month,  except  Octo- 
ber and  January,  from  the  first  Monday  to  the  third  Saturday 
thereafter,  inclusive,  until  the  fourth  Saturday  in  February, 
eighteen  hundred  and  forty-nine,  or  until  the  suits  and  pro** 
clings  mentioned  in  the  last  section,  ready  for  hearing  at 
such  courts,  shall  be  sooner  determined. 

S  15.  If  the  judges  assigned  to  hold  such  general  or  special 
terms  or  circuit  courts,  or  any  of  them  be  unable,  by  reason 
of  sickness,  or  judicial  engagements  elsewhere,  to  sit  until 
the  close  thereof,  the  governor  shall  assign  other  judges,  not 
actually  engaged  in  holding  court,  to  take  their  places  re- 
spectively. 

S  16.  When  a  cause,  placed  upon  the  calendar  of  a  court 
of  record  in  the  city  of  New  York,  shall  be  regularly  called 
and  passed,  without  a  postponement  by  the  court  for  good 
cause  shown,  it  shall  thenceforth  take  its  place  on  the  same 
or  any  future  calendar,  as  if  the  date  of  the  issue  were  the 
time  when  it  was  thus  passed. 

$  17.  In  the  case  mentioned  in  the  last  section  it  shall  be 
the  duty  of  the  party  placing  a  cause  upon  the  calendar,  for 
a  subsequent  term,  to  state  the  date  of  the  issue,  as  above 
prescribed;  and  if  he  omit  to  do  so,  by  reason  whereof  the 
issue  retains  its  priority  on  the  calendar,  the  court  on  the  ap- 
plication of  the  adverse  party,  or  of  its  own  motion,  may 
strike  the  cause  from  the  calendar. 

S  18.  This  act  shall  take  effect  immediately,  except  that 
section  two  shall  take  effect  at  the  same  time  with  the  Oode 
of  Procedure. 
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CHAP.  270. 

AN  ACT  in  relation  to  special  proceedings. 

PAfiSXD  April  15,  1854. 

Ths  People  of  the  State  of  New  Torkt  represented  in  Senate 
and  Assembly,  do  enact  as  foUows: 

S 1.  An  appeal  may  be  taken  to  the  general  term  of  the 
supreme  court,  or  the  superior  court,  or  court  of  common 
pleas  of  the  city  of  New  York,  from  any  judgment,  order,  or 
final  determination  made  at  a  special  term  of  either  of  said 
courts,  in  any  special  proceeding  therein;  such  an  appeal, 
however,  shall  not  stay  the  proceediugs,  unless  the  court,  or 
a  judge  thereof,  so  order,  which  order  may  be  upon  such 
terms,  as  to  security  or  otherwise,  as  may  be  Just;  such  secu- 
rity not  to  exceed  tide  amount  required  on  an  api>eal  to  the 
court  of  appeals. 

S  SL  Sections  three  hundred  and  twenty-seven,  three  hun- 
dr^  and  twenty-nine,  three  hundred  and  thirty,  and  three 
hundred  and  t^iirty-two  of  the  Oode  of  Procedure  shall  apply 
to  appeals  in  special  proceedings. 

S  3.  In  speciiEil  proceedings,  and  on  appeals  therefrom,  costs 
may  be  allowed  in  the  d^oretion  of  tiie  court,  and  when 
allowed,  shall  be  at  the  rate  allowed  for  similar  services  in 
dvil  actions;  and  all  appeals  heretofore  had  or  taken,  and 
unddiermined  in  special  proceedings,  shall  be  as  valid  and 
effectual  as  though  had  or  taken  under  the  provisions  of  this 
act 


CHAP.  202. 

AN  ACT  to  extend  the  provisions  of  the  Code  of  Pro- 
cedure to  forfeited  recognizances. 

Passed  April  9, 1855. 

T%6  Peopieof  (he State  of  New  York^  represented  in  Senate 
md  Assembly^  do  enact  as  foUows: 

S  1.  All  the  provisions  of  the  Oode  of  Procedure  are  hereby 
applied  to  all  re<Sognizances  forfeited  in  any  court  of  general 
session  of  the  peace,  or  of  oyer  and  terminer,  in  any  of  the 
counties  of  this  state. 

S  2.  All  laws  or  parts  of  laws,  or  provisions  of  statutes,  in 
sny  wise  confficting  with  such  application  of  the  provisions 
of  the  Code  of  Procure  to  the  said  forfeited  recognizances, 
ate  hereby  repealed. 

5  3.  In  no  case  whatsoever,  upon  proceedings  upon  forfeited 
wcognizances,  shall  any  fees,  or  costs  whatsoever  be  charge- 
able to  the  mayor,  commonalty,  aldennan,  or  supervisors  of 
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the  dty  and  county  of  New  York,  by  the  officer  prosecuting 
the  same. 
S  4.  This  act  shall  take  effect  immediately. 


CHAP.  131. 

AN  ACT  to  amend  section  fifty-three  of  the  Code  of  Pro- 
cedure, and  to  extend  the  jurisdiction  of  Justices'  Courts, 
and  to  provide  for  proceedings  therein. 

Passed  March  30, 1860 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly^  do  enact  as  follows  : 

g  1.  Section  fifty-three  of  the  Oode  of  Procedure  is  hereby 
amended  by  adding  thereto  the  following  subdivision,  to  wit: 
10.  An  action  to  recover  the  possession  of  personal  property 
claimed  the  value  of  which  as  stated  in  the  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  shall  not  exceed  the  sum  of 
one  hundred  dollars. 
Plaintiff         S  2-  ^b^  plaintiff  in  such  action,  at  the  time  of  issuing  the 
i^m^uto  summons,  but  not  afterwards,  may  claim  the  immediate  deli- 
ddWciT  of  very  of  such  property  as  hereinafter  provided. 
AfflSyit.        S  3-  Before  any  process  shall  be  issued  in  an  action  to 
recover  the  possession  of  i)er8onal  property,  the  plaintiff,  his 
agent  or  attorney,  shall  make  proof  by  affidavit  showLng : 
whatmnst      1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
b^lfldl^it  possession  of  the  property  claimed,  particularly  describmg  the 
same; 

2.  That  such  property  is  wrongfully  withheld  or  detained 
by  the  defendant; 

3.  The  cause  of  such  detention  or  withholding  thereof, 
according  to  the  best  knowledge,  information  and  belief  of  the 
person  making  the  affidavit ; 

4.  That  said  personal  property  has  not  been  taken  for  any 
tax,  fine  or  assessment  pursuant  to  statute,  or  seized  by  virtue 
of  an  execution  or  attachment  against  tiie  property  of  said 
plaintiff,  or  if  so  seized,  that  it  is  exempt  firom  such  seizure 
by  statute ; 

5.  The  actual  value  of  said  personal  property. 

How  pro-        S  ^'  O^  receipt  of  such  affidavit,  and  an  undertaking,  in 
K'bSSJon  ^^*i^g»  executed  by  one  or  more  sufficient  sureties,  to  be 
receipt  of^  approvcd  by  the  justice  of  the  peace  before  whom  such  action 
rochtiBda-  jg  commenced,  to  the  ^ect  that  they  are  bound  in  double  the 
value  of  such  property  as  stated  in  said  affidavit  for  the  prose- 
cution  of  said  action,  and  for  the  return  of  said  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  for  any  cause  be  recovered 
against  said  plaintiff,  the  justice  shall  indorse  upon  said  affi- 
davit a  direction  to  any  constable  of  the  county  in  which  said 
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justice  shall  reside,  requiring  said  constable  to  take  the  pro- 
perty described  therein  from  the  defendant,  and  keep  the  same 
to  be  disposed  of  according  to  law ;  and  the  said  justice  shall 
at  the  same  time  issue  a  summons  directed  to  the  defendant, 
and  requiring  him  to  appear  before  said  justice  at  a  time  and 
place  to  be  therein  specified,  and  not  more  than  twelve  days 
fit)m  the  date  thereof,  to  answer  the  complaint  of  said  plain- 
tiff; and  the  said  summons  shall  contain  a  notice  to  the 
defendant  that  in  case  he  shall  fail  to  appear  at  the  time  and 
place  therein  mentioned,  the  plaintiff  will  have  judgment  for 
the  possession  of  the  property  described  in  said  affi&vit,  with 
the  costs  and  disbursements  of  said  action. 

S  £•  The  constable  to  whom  said  affidavit,  indorsement  and  ^^^^ 
sammons  shall  be  delivered,  shall  forthwith  take  the  property  2S 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  without 
delay,  serve  uiK>n  said  defendant  a  copy  of  such  affidavit, 
notice  and  summons,  by  delivering  the  same  to  him  person- 
ally, if  he  can  be  found  in  said  county ;  if  not  found,  to  the 
agent  of  the  defendemt  in  whose  possession  said  property  shall 
be  found ;  if  neither  can  be  found,  by  leaving  such  copies  at 
the  last  or  usual  place  of  abode  of  the  defendant,  with  some 
person  of  suitable  age  and  discretion.  And  shall  forthwith 
make  a  return  of  his  prooeedings  thereon,  and  the  manner  of 
serving  the  same,  to  tihe  justice  who  issued  the  said  summons. 

5  6.  THie  defendant  may  at  any  time  after  such  service,  and  Sly^^ffSJ 
at  least  two  days  before  the  return  day  of  said  summons,  serve  »«"««» *«• 
upon  plaintiff  or  upon  the  constable  who  made  such  service, 
a  notice  in  writing  that  he  excepts  to  the  sureties  in  said  bond 
or  undertaking ;  and  if  he  fail  to  do  so,  all  objection  thereto 
shall  be  waiv^.  If  such  notice  be  served,  the  sureties  shall 
justify,  or  the  plaintiff  give  new  sureties  on  the  return  day  of 
ssdd  summons,  who  shall  then  appear  and  justify,  or  said  jus- 
tice shall  order  said  property  delivered  to  defendant,  and  shall 
also  render  judgment  for  d^endant's  costs  and  disburse- 
ments. 

5  7.  At  any  time  before  the  return  day  of  said  summons,  2f  •?**3i^ 
the  said  defendant  may,  if  he  has  not  excepted  to  plaintiff's  ^mS 
sureties,  require  tiie  return  of  said  property  to  Um.  upon  l^^ 
givmg  to  the  plaintiff,  and  filing  same  with  the  justice,  a  writ-  SJS^"**' 
ten  undertaking,  with  one  or  more  sureties,  who  shall  justify 
before  said  justice  on  the  return  day  of  said  summons,  to  the 
effect  that  they  are  bound  in  double  the  value  of  said  property 
as  stated  in  plaintiff's  affidavit  for  the  delivery  thereof  to  said 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
said  defend^Qt ;  and  if  such  return  be  not  required  before  the 
letum  day  of  said  summons,  the  property  shall  be  delivered 
to  sdd  plaintiff 

5  8.  The  qualification  of  sureties  and  their  justification  ^^^^ 
mder  this  act,  shall  be  the  same  as  provided  in  sections  one  smum. 
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hundred  and  ninety-four  and  one  hundred  and  ninety-five  of 
the  Oode,  in  respect  to  bail  on  arrest  in  the  supreme  court. 
S$fti^u5       S  9.  Sections  two  hundred  and  fourteen,  two  hundred  and 
l^w      fifteen  and  two  hundred  and  sixteen  of  the  Oode,  shall  apply 
^^'        to  proceedings  and  actions  brought  under  this  act,  substi- 
tuting the  word  constable  for  the  word  sheriff  whenever  it 
occurs  in  either  of  said  sections. 
Actiona,         S  ^0.  The  actious  so  commenced  shall  be  tried  in  all  resfiects 
how  tried,   ^  other  actions  are  tried  in  justice  courts. 
jattiMor       S  11.  In  all  actions  for  the  recovery  of  the  possession  of 
mlZ!i^u9  personal  property,  as  herein  provided,  if  the  property  shall 
taSS^SS^  not  have  been  delivered  to  plaintiff,  or  the  defendant  by 
«•«»•        answer  shall  claim  a  return  thereof,  the  justice  ^r  jury  shall 
assess  the  value  thereof,  and  the  ii\)ury  sustained  by  the  pre^ 
vailing  party  by  reason  of  the  taking  or  detention  thereof,  and 
the  justice  shall  render  judgment  accordingly,  with  costs  and 
disbursements. 
Retttrnof  a     ^  12,  If  it  shall  appear  by  the  jetum  of  a  constable  that  he 
^^^*    had  taken  the  property  described  in  the  plaintiff's  affidavit^ 
£nt^dd  ^^^  ^^^^  defendant  cannot  be  found,  and  has  no  last  place  of 
S>u%  Ac   *^^^  ^^  ®*^d  county,  or  that  no  s^ent  of  defendant  could  be 
found  on  whom  service  could  be  made,  the  justice  ma,j  pro- 
ceed with  the  cause  in  the  same  manner  as  ^ough  there  had 
been  a  personal  service. 
Fee  for  S  ^^-  ^^^  ^^^  indorsement  on  said  affidavit,  the  justice  shall 

receive  an  additional  fee  of  twenty-five  cents,  which  shall  be 
included  in  the  costs  of  the  suit.. 


CHAR  459. 

AN  ACT  to  amend  the  Code  of  Procedure. 

Passed  April  16,  186(>. 

The  People  of  ths  State  of  New  Tork^  represented  in  Senate 
and  AssenMjfj  do  enact  as  follows: 

[The  first  12  sections  of  this  act  make  amendments  to  the  Ck>de^  whi<^  aie 

inserted  in  their  proper  places,] 

oommu-  S  13.  The  commissioneis  of  the  Oode  api>ointed  by  the  aet 
ciSde  to^^  of  April  sisth,  one  thousand  Qight  Jbundied  and  flftyHaevai, 
pStSuhT^  are  hereby  authorized  and  requested  to  pr^iare  and  publish, 
fo^s^'  in  the  same  manner  as  their  reports,  a  book  of  forms,  adapted 
''™*'  to  the  Code  of  Procedure,  and  the  forms  thus  published  shall 
be  submitted  to  the  next  legislature. 


indorse- 
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CHAP.  460. 

AN  ACT  to  amend  the  Code  of  Procedure,  and  to  extend 
the  term  of  office  of  the  Commissioners  of  the  Code, 
appointed  under  the  act  of  April  sixth,  eighteen  hundred 
and  fifty-seven,  and  to  repeal  section  thirty-seven,  article 
second,  title  second,  chapter  first,  part  third,  of  the  Be- 
vised  Statutes. 

Passed  April  28, 1862;  three-HfthB  being  present. 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
wnd  Assembly y  do  enact  as  follows : 

pThe  residue  of  this  act — the  whole  ohapter  coQtainiDg  39  sectiomi — amends 
mndiy  sections  of  the  Code.  The  amendments  will  be  found  in  their  proper 
places.] 

S  28.  Whenever  costs  ore  awarded  to  the  appellant  he  shall  inawart- 
be  allowed  to  tax  as  part  thereof  the  costs  and  fees  paid  to  w&t^ 
the  justice  on  making  the  appeal  as  disbursements,  in  addi-  ^•"<*^»*- 
tion  to  the  costs  in  the  appellate  court;  and  when  the  judg- 
ment in  the  suit  before  the  justice  was  against  such  appellant, 
he  shall  further  be  allowed  to  tax  the  costs  incurred  by  him, 
which  he  would  have  been  entitled  to  recover  in  case  tiie 
judgment  below  had  been  rendered  in  his  favor. 

5  29.  If,  upon  an  appeal,  a  recovery  for  any  debt  or  dama-  S?*b^? 
ges  be  had  by  one  party,  and  costs  be  awarded  to  the  other,  ^g^ 
party,  the  court  shall  set  off  such  costs  against  such  debt  or  ^*"'*^- 
damages,  and  render  judgment  for  the  balance. 

5  30.  The  fcdlowing  fees  and  costs,  and  no  other  except  fees  ven  rad 
of  officers,  disbursements  and  witnesses'  fees,  shall  be  allowed  ^^'m£^ 
m  appeals  to  the  party  ^ititled  to  cost^  as  herein  provided,  ^^^ 
when  the  new  trial  is  in  the  county  court. 

I^or  proceedings  before  notice  of  trial,  ten  doUars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial  on  a  case  or  bill 
of  Qxe^^on,  ten  dollars. 

IxL  ^  eases,  to  either  party,  for  every  term  not  exceeding 
five,  at  whieh  the  iqipeal  is  necessarily  on  the  calendar,  and 
is  not  tried  or  is  not  postponed  by  the  courts  seven  dollars. 

In  other  appeals  the  costs  ^all  be  ad  follows :  To  the  appel- 
lant on  levenal,  fifteen  doUars;  to  the  respondent  on  the 
affiimanoe,  twelve  dollars.  If  the  judgment  appealed  firom 
be  reversed  in  i>art  and  aflSrmed  as  to  the  residue,  the  amount 
of  ooBts  allowed  to  either  party  shall  be  such  sum  as  the 
appellate  court  may  award,  not  exceeding  ten  dollars.  If 
^  ^peal  be  dismissed  for  want  of  prosecution,  as  provided 
by  section  three  hundred  and  sixty-four,  no  cost  shall  be 
allowed  to  either  party.    In  every  appeal,  the  justice  of  the 
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peace  before  whom  the  judgment  appealed  from  wafi  rendered, 
shall  receive  two  dollars  for  his  retmm.    If  the  judgment  be 
reversed  for  an  error  of  fact  in  the  proceedings  not  affecting 
the  merits,  costs  shall  be  in  the  discretion  of  t£e  court 
SJ?f'£m-      S  38.  The  term  of  office  of  the  Commissioners  of  the  Code 
mufio^'  appointed  by  the  act  of  April  sixth,  one  thousand  eight  hnn- 
^to^k    died  and  fifty-seven,  is  hereby  extended  until  the  first  day  of 
April,  one  thousand  eight  hundred  and  sixty-five,  but  subject 
to  all  the  provisions  of  said  act. 
i87,artid6      S  39.  Section  thirty-seven  of  article  second,  title  second, 
l;of*R%'^  chapter  first  of  the  Eevised  Statutes  in  relation  to  the  juris- 
"p^«*-     diction  of  the  court  of  chancery  is  hereby  repealed. 


CHAP.  392. 

AN  ACT  to  amend  the  Code  of  Procedure,  and  to  repeal 
section  thirty-seven,  article  second,  title  second,  chapter 
first,  part  third  of  the  Revised  Statutes. 

Passed  May  4, 1863 ;  three-fifttiB  being  present. 

Tlie  People  of  the  State  of  New  Torky  represented  in  Senate 
and  Assenibhfj  do  enact  as  follows : 

g  1.  The  act  known  as  the  Code  of  Procedure  is  ha»by 
amended  as  follows : 
Preferred    *    Soctiou  thirteen  is  amended  by  adding  at  the  end  thereof 
M^of"     ^^  following ;  and  whenever  in  any  action  or  proceeding  in 
Appeaia.      which  thc  pcoplc  of  this  state  or  any  state  officer,  or  any 
board  of  state  officers,  is  or  are  sole  plaintiff  or  defendant,  an 
appeal  has  been  or  shall  be  brought  from  any  judgment  or 
order  for  or  against  him  or  them,  in  any  court,  such  appeal 
shall  have  a  preference  in  the  supreme  court  and  in  the  court 
of  appeals,  and  may  be  moved  by  either  party  out  of  the  order 
on  the  calendar. 
Section  104      Scction  ouc  hundred  and  four  is  hereby  amended  so  as  to 
HSiu."  read  as  follows : 

M^oL  ''  If  an  action  shall  be  commenced  within  the  time  pre- 

scribed therefor,  and  a  judgment  therein  be  reversed  on 
appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  sur- 
vive, his  heirs  or  representatives  may  commence  a  new  action 
within  one  year  after  reversal." 
Section  lis      Scctiou  ouc  hundred  and  sixteen  is  hereby  amended  by 
toSi^  addmg  at  the  end  thereof  the  following:    <' And  in  case  an 
adiitem.     infant  defendant,  having  an  interest  in  the  event  of  the  action, 
shall  reside  in  any  state,  with  which  there  shaU  not  be  a 
regular  communication  by  mail,  on  such  fact  satisfactorily 
appearing  to  the  court,  the  court  may  appoint  a  guardian  ai 
UteMj  for  such  absent  infant  party,  for  the  purpose  of  proteob- 
ing  the  right  of  such  infant  in  said  action,  and  on  such  guai^ 
dian  ad  litem,  process,  pleadings  and  notices  in  the  action  may 
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be  served,  in  the  like  manner  as  upon  a  party  residing  in  this 
state." 

Section  one  hundred  and  fifty-four  is  hereby  amended  so  as 
to  read  as  follows : 

"  If  the  answer  contain  a  statement  of  new  matter  consti-  ^^^  j" 
tating  a  counter-claim,  and  the  plaintiff  fail  to  reply  or  demur  toj^AcSS 
thereto  within  the  time  prescribed  by  law,  the  defendant  may  to  np^^ 
move,  on  a  notice  of  not  less  than  ten  days,  for  such  judg- 
ment as  he  is  entitled  to  upon  such  statement,  and  if  the  ' 
ease  require  it,  a  writ  of  inquiry  of  damages  may  be  issued." 

Subdivision  seven,  and  what  follows  it  of  section  one 
hondred  and  sixty-seven,  is  hereby  amended  so  as  to  read  as 
follows  .• 

"  Seven.  Olaims  against  a  trustee,  by  virtue  of  a  contract,  ^^J^^'J^^i 
or  by  operation  of  law.  But  the  causes  of  action,  so  united,  tojoinder 
must  aU  belong  to  one  of  these  classes,  and  except  in  actions  ®'  ^^***"*' 
for  the  foreclosure  of  mortgages  must  affect  all  the  parties  to 
the  action,  and  not  require  Afferent  places  of  trial,  and  must 
be  separately  stated.  In  actions  to  foreclose  mortgages  the 
court  shall  have  power  to  adjudge  and  direct  the  payment, 
by  the  mortgagor,  of  any  residue  of  the  mortgage  debt  that 
may  remain  unsatisfied  after  a  sale  of  the  mortgaged  premises, 
in  cases  in  which  the  mortgagor  shall  be  personally  liable  for 
the  debt  secured  by  such  mortgage;  and  if  the  mortgage 
debt  be  secured  by  the  covenant  or  obligation  of  any  person 
other  than  the  mortgagor,  the  plaintiff  may  make  such  person 
a  party  to  the  action,  and  the  court  may  adjudge  payment  of 
the  residue  of  such  debt  remaining  unsatisfied  after  a  sale  of 
the  mortgaged  premises  against  such  other  person,  and  may 
enforce  su<£  judgment  as  in  other  cases." 

Section  one  hundred  and  seventy-nine  is  hereby  amended, 
in  the  fourth  subdivision  thereof,  by  adding  to  said  subdivi- 
sion the  following  words : 

"  Or  when  the  action  is  brought  to  recover  damages  for  section  m 

-,-.,„  ^  ^  amended  m 

fraud  or  deceit."  to  ctoies 

Section  two  hundred  and  fifty-six  is  hereby  amended  by  ®'  *"*■'* 
striking  out  all  after  the  word  ''notice,"  in  the  second  para- 
graph, and  adding  to  the  said  section  the  following:  ''In  ^^^^°|^ 
every  action  in  which  issue  of  fact  is  now  joined,  and  the  toflSJ  ** 
action  is  now  placed  upon  the  calendar  of  the  supreme  court  ^nlimd 
of  the  first  judicial  district,  or  of  the  superior  court  of  the  ISSiSSj* 
city  of  new  York,  or  of  the  court  of  common  pleas  for  the  city  ^u^'Sf  New 
and  county  of  New  York,  the  party  who  shall  have  filed  such  York. 
note  of  issue,  shall,  as  a  condition  precedent  to  such  action 
being  brought  to  trial,  pay  to  the  clerk  of  the  court  the  sum 
of  t&ee  dollars;  and  in  every  action  in  either  of  the  said 
courts  oonunenced  after  the  passage  of  this  act,  the  party 
li'ho  shall  file  therein  a  first  note  of  issue  of  fact  shall,  as  a 
eondition  preoedent  to  such  filing,  pay  to  the  clerk  of  the 
court  the  sum  of  three  dollars;  and  the  amounts  so  received 
shall  be  aocoanted  for  and  paid  over,  monthly,  by  the  clerk  of 
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'^""^  eachof sfddooartSytotheoomptxoUerof tiiedtyof NewYork, 
and  by  him  deposited  in  the  county  treasury,  to  be  used 
as  a  ftind  for  the  payment  of  the  salaries  of  stenographers 
employed  in  said  courts,  as  provided  for  in  this  section. 
K  the  fond  thus  created  be  inadequate  to  pay  sudi  salaries, 
the  additional  amount  necessary  for  such  payment  shall  be 
appropriated  and  paid  from  the  fund  of  county  contingencies, 
to  which  fiind  any  surplus  of  the  sums  so  paid  over  to  the 
comptroller,  as  hereinbefi>re  provided,  shall  be  credited. 

''Each  of  the  courts  hereinbefore  named  shall  appoint  a 
stenographer  for  the  circuit,  trial  term  or  special  term,  which 
constitutes  a  separate  branch  of  such  court,  who  shall  be  a 
sworn  officer  of  the  court,  shall  hold  office  during  the  plea- 
sureof  the  court,  and  shall  be  paid  a  salary  of  fifteen  hundred 
dollars  per  annum,  in  like  manner  as  the  salaries  of  other 
officers  of  the  courts  are  now  paid.    It  shall  be  the  duty  of 
every  stenographer  so  appointed  for  any  circuit,  trial  term 
or  special  term,  under  the  direction  of  the  presiding  judge 
thereof,  to  take  fiill  stenographic  notes  of  all  proceedings  in 
every  trial  thereat;  and  in  case  the  presiding  Judge  shall 
require  a  transcript  of  said  stenographic  notes,  he  may  order 
the  expense  thereof  to  be  paid  equally  by  the  parties  to  the 
action,  at  the  rate  of  ten  cents  for  every  one  hundred  words 
so  transcribed,  and  may  enforce  payment  thereof,  and  the 
amount  so  paid,  together  with  the  sum  paid  as  a  condition 
precedent  to  the  cause  being  brought  to  trial,  or  to  the  first 
note  of  issue  being  filed  as  hereinbefore  provided,  shall  be 
deemed  a  necessary  disbursement  within  the  meaning  of  seo- 
tion  three  hundred  and  eleven  of  the  Oode  of  Procedure,  and 
shall  be  allowed  as  such  to  the  prevailing  party  in  tiie  action. 
"  At  any  extra  circuit,  trial  term  or  specif  term  of  said 
courts,  the  presiding  judge  thereof  shall  appoint  a  steno- 
grapher for  such  extra  circuit  or  term,  who  shall,  in  like  man- 
ner as  aforesaid,  be  a  sworn  officer,  and  who  shall  be  paid  a 
compensation  at  the  rate  and  in  the  manner  hereinbefore 
provided. 

''When  a  court  of  oyer  and  terminer  shall  be  held  in  and 

for  the  city  and  county  of  New  York,  the  presiding  judge 

thereof  shall  designate  one  of  the  stenographers  of   the 

supreme  court  to  act  as  stenographer  of  such  court  of  oyer 

and  terminer  during  its  session,  who  shall  in  like  manner  as 

aforesaid,  be  a  sworn  officer,  but  who  shall  receive  no  oom- 

pensation  in  addition  to  his  salary  as  hereinbefore  provided) 

except  that  in  case  a  transcript  of  his  stenographic  notes, 

taken  on  the  trial  of  any  crimiufi^  cause,  be  required  for  tlie  use 

of  the  presiding  judge  or  the  district  attorney,  the  exj^nse 

thereof  shall,  on  the  order  of  such  judge  or  district  attomeyi 

be  paid  as  a  county  charge  at  the  rate  hereinbefore  specufled. 

Btanom-        <'  In  othcr  counties  of  this  state,  on  trials  of  issues  of  £Bct| 

ot£        at  any  circuit  court,  or  court  of  oyer  and  terminer,  it  shall  be 

eovnties.     j^^irfui  for  the  presiding  justice,  in  his  discretion,  to  employ  a 
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rtenographer,  who  shall  be  entitled  to  saoh  oompenfiation  as  ^^^^  ^ 
shall  be  certified  by  such  justice,  not  exceeding  five  dollars 
for  each  day's  att^idance  at  such  court  at  the  request  of  such 
justice;  which  compensation  shall  be  a  charge  upon  the  coun- 
ties in  which  such  courts  shall  be  held  respectively,  and  shall 
be  audited,  allowed  and  paid  in  Uke  manner  as  other  county 
cbarges  are  audited,  allowed,  and  paid.  It  shall  be  the  duty 
of  such  stenographer  to  Aimish  to  aoy  party  to  such  trials, 
upon  request,  a  copy  of  the  evidence  and  proceedings  taken 
by  him  on  such  triJEds,  or  of  such  part  thereof  as  may  be  re- 
quired, on  payment,  on  behalf  of  such  party,  of  six  cents  for 
every  one  hundred  words  of  the  copy  so  furnished." 

Section  two  hundred  and  seventy*three  is  hereby  amended  ^"Jj^ 
80  as  to  read  as  follows:  ''In  all  cases  of  reference,  the  par-  to^ppoint^ 
ties  as  to  whom  issues  are  formed  in  the  acti<m,  (except  when  K^jl^aad 
file  defendant  is  an  infant  or  an  absentee)  may  agree  in  ^^itf  ^' 
imting  upon  a  person  or  persons  not  exceeding  three,  and  a 
leferenoe  shall  be  ordered  to  him  or  them,  and  to  no  other 
persons.    And  if  such  parties  do  not  agree,  the  court  shall 
appoint  one  or  more  referees,  not  more  than  three  who 
shall  be  free  from  exception.    And  no  person  shall  be  ap- 
pointed referee  to  whom  all  parties  in  the  action  shall  object, 
except  in  actions  for  divorce.    And  no  justice  or  judge  of 
any  court  shall  sit  as  referee  in  any  action  pending  in  the 
court  of  which  he  is  judge,  and  not  already  referred.    Unless 
the  court  shall  otherwise  order,  or  the  parties  otherwise  stipu- 
late, the  referee  or  referees  shall  make  and  deliver  a  report 
within  sixty  days  from  the  time  the  action  shall  be  finally 
mbmitted,  and  in  default  thereof,  said  referee  or  referees 
diall  not  be  entitled  to  receive  any  fees,  and  the  action  shall 
proceed  as  if  no  reference  had  been  ordered." 

Section  two  hundred  and  ninety-two  is  hereby  amended  by  f^^|^ 
adding  thereto  the  following:  '^Nor  shall  he  be  excused  from  tif^mi^ 
SDswering  any  question  on  the  ground  that  he  has,  before  the  ^to?ait 
examination,  executed  any  conveyance  assignment  or  trans-  ^^^* 
fer  of  his  property  for  any  purpose,  but  his  answer  shall  not 
be  used  as  evidence  against  him  in  any  criminal  proceeding 
orprosecniion." 

Section  two  hundred  and  ninety-four  is  hereby  amended  ^<g^ 
by  adding  thereto  the  followin|^  words:  ''The  proceedings  torappi*-^ 
motioned  in  this  section,  and  m  section  two  hundred  and  ?iS^ 
nfaiety-two,  may  be  taken  upon  the  return  of  an  execution  "^ 
Qosatlsfled,  issued  upon  a  judgment  recovered  in  an  action 
against  joint  debtors,  in  which  some  of  the  defendants  have 
not  been  served  with  the  smnmpns  by  which  said  action  was 
Qomm^iced,  so  far  as  relates  to  the  joint  property  of  such 
dflhtcKTS;  and  all  actions  by  creditors,  to  obtain  satisfaction 
of  judgments  out  of  the  property  of  joint  debtors,  are  main- 
tafaoiaUe  in  the  like  manner  and  to  the  like  effect    These 
pfovisionB  shall  apply  to  all  proceedings  and  actions  now 
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pending,  and  not  actually  tenninated  by  any  final  judgment 
or  decree." 

Section  two  hundred  and  ninety-eight  is  hereby  amended 
by  adding  thereto  the  following: 
BMMonsgs  ^'But  before  he  shall  be  vested  with  any  real  property  of 
toVewUeJf  s^c^  judgment  debtor,  a  certified  copy  of  said  order  shall 
also  be  filed  and  recorded  in  the  ofiice  of  the  clerk  of  tiie 
county  in  which  any  real  estate  of  such  judgment  debtor 
sought  to  be  affected  by  such  order  is  situated,  and  also  in 
the  office  of  the  clerk  of  the  county  in  which  such  judgment 
debtor  resides." 

Section  three  hundred  and  seven  is  hereby  amended  by 
adding  to  subdivision  three  thereof  the  following  words: 
Section avr      "And  for  attending  the  examination  of  a  party  before 
to^^tJ?  "  trial,  ten  dollars;  for  making  and  serving  a  case,  twenty  dol- 
lars; and  for  making  and  serving  amendments  thereto,  ten 
dollars." 

Section  three  hundred  and  twenty-eight  is  hereby  amended 
so  as  to  read  as  follows: 
Section 898  ''If  the  appellant  shall  not,  within  twenty  days  after  his 
tr»pp^i"  appeal  is  perfected,  cause  a  certified  copy  of  the  notice  of 
appeal  and  of  the  judgment  roll,  or,  if  the  appeal  be  from  an 
order  or  any  part  thereof,  a  certified  copy  of  such  order  and 
the  papers  upon  which  tiie  order  was  granted,  to  be  trans- 
mitted to  the  appellate  court  by  the  clerk  with  whom  the 
notice  of  appeal  is  filed,  the  respondent  may  cause  such  cer- 
tified copy  to  be  transmitted  by  such  clerk  to  the  appellate 
court  and  recover  the  expenses  thereof,  as  a  disbursement  on 
such  appeal  in  case  the  judgment  or  order  appealed  fix>m 
shall  be  in  whole  or  in  part  afiinned,  and  this  provision  shall 
apply  to  all  appeals  heretofore  taken  where  the  appeal  has 
not  been  dismissed  in  the  manner  provided  by  the  rules  of 
the  appellate  court" 

Section  three  hundred  and  thirty-five  is  hereby  amended  so 
as  to  read  as  follows: 
Section  88S  "K  the  appeal  be  from  a  judgment  directing  the  payment 
SVtiy^f"  of  money,  it  shall  not  stay  the  execution  of  the  judgment, 
S^^.  unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect,  that  if  the 
judgment  appealed  from  or  any  part  thereof  be  afiirmed,  or 
the  appeal  be  dismissed,  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  judgment,  or  the  part  of  such 
amount  as  to  which  the  judgment  shall  be  affirmed,  if  it  be 
affirmed  only  in  part,  and  all  damages  which  shall  be  awarded 
against  the  appellant  upon  the  appeal.  Whenever  it  shall  be 
made  satisfactorily  to  appear  to  the  court  that  since  the  exe- 
cution of  the  undertaking  the  sureties  have  become  insolvent, 
the  court  may,  by  rule  or  order,  require  the  appellant  to 
execute,  file  and  serve  a  new  undertaking  as  above;  and  in 
case  of  neglect  to  execute  such  undertaking  within  twenty 
days  after  the  service  of  a  copy  of  the  rule  or  order  requiring 
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sach  new  undertaking,  the  appeal  may,  on  motion  to  the  ^^'  "* 
court,  be  dismissed  with  costs.  Whenever  it  shaU  be  neces- 
sary for  a  party  to  any  action  or  proceeding  to  give  a  bond 
or  an  nndertaMng,  with  surety  or  sureties,  he  may  in  lieu 
theieof  deposit  with  the  ofBcer  or  into  court,  as  the  case  may 
require,  money,  to  the  amount  for  which  such  bond  or  under- 
taking is  to  be  given.  The  court  in  which  such  action  or 
proceeding  is  pending  may  direct  what  disposition  shall  be 
made  of  such  money,  i>ending  the  action  or  proceeding.  In 
any  case  where,  by  this  section,  the  money  is  to  be  deposited 
with  an  officer,  a  judge  of  the  court,  at  special  term  or  at 
ehambers,  upon  the  application  of  either  party,  may,  before 
such  deposit  is  made,  onier  it  to  be  deposited  in  court  instead 
of  with  such  officer;  and  a  deposit  made  pursuant  to  such 
order,  shaU  be  of  the  same  effect  as  if  made  with  such  officer." 

Section  three  hundred  and  fifty-two  is  hereby  amended  by 
adding  thereto  as  follows : 

"  I^d  when  the  appeal  is  to  the  superior  court  of  Buffalo,  ^],^^^^ 
in  the  cases  in  which  by  the  terms  of  this  section  a  new  trial  to*n?w  truS 
may  be  had,  such  new  trial  shall  be  had  in  the  said  superior  wu?t^^ 
court"  ^"^^• 

Section  three  hundred  and  fifty-five  is  hereby  amended  so  j£JidSd"|i 
as  to  read  as  follows :  "  When  by  the  terms  of  section  three  ^•^®*2Ji? 
hondred  and  fifty-two,  the  appellant  is  entitled  to  a  new  trial  *^"  *^ 
in  the  appellate  court,  he  shall,  at  the  time  of  taking  his  ap- 
peal, and  in  all  other  cases,  if  he  desires  a  stay  of  execution 
of  the  judgment,  give  security  as  provided  in  the  next  section." 

Section  three  hundred  and  sixty-four  is  hereby  amended  by  JSJJSSdM 
adding  thereto. the  following:  "And  the  provisions  of  this  ^»pj^^ 
ehapter  for  a  new  trial  shall  apply  as  well  to  appeals  hereto-  ^.^^ 
foie  taken  and  now  pending,  as  those  hereafter  to  be  brought." 

Section  three  hundred  and  seventy-one  is  hereby  amended  ^JSJai 
by  striking  out  the  last  two  sentences  of  the  first  paragraph  jj^^^jj 
and  inserting  in  place  thereof  the  foUowing :  "  If  such  offer  l^j^ 
l>e  not  made,  and  the  judgment  in  the  api)ellate  court  be  more  omJ.  * 
iavorable  to  the  appellant  than  the  judgment  in  the  comi; 
below,  or  if  such  offer  be  made  and  not  accepted,  and  the 
judgment  of  the  api>ellate  court  is  more  favorable  to  the  ap- 
pellant than  the  offer  of  the  respondent,  the  appellant  shall 
leeover  costs.    If  the  offer  be  made  and  accepted  by  the 
appelant,  the  appellant  shall  recover  all  his  disbursements  on 
appeal,  and  all  his  costs  in  the  court  below.    But  the  appel- 
lant shall  not  recover  costs  except  as  provided  in  this  chapter. 
'Hte  respondent  shall  be  entitled  to  recover  costs  where  the 
appeUant  is  not." 

Section  three  hundred  and  ninety-five  is  hereby  amended  SJISKdS 
ao  as  to  read  as  follows :  "  A  party  examined  by  an  adverse  ^SS^t 
party,  as  in  this,  chapter  provided,  may  be  examined  on  his  AdverM 
own  behalf,  subject  to  the  same  rules  of  examination  as  other  ^^^' 
witnesses.    But  if  he  testify  to  any  new  matter,  not  respon- 
&^  to  the  inquiries  put  to  him  by  the  adverse  party,  or 
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piBTiiL  jj^^j^ggary  f^  explain  or  qualify  his  answers  thereto,  or  di»- 
charge  when  his  answers  would  chaise  himself,  such  adverse 
party  may  offer  himself  as  a  witness  on  his  own  behalf  in 
respect  to  such  new  matter,  subject  to  the  same  rules  of  ex- 
amination as  other  witnesses,  and  shall  be  so  received.'* 
8ectioii809      Soctiou  thrco  hundred  and  ninety-nine  is  hereby  amended 
J?iSti^  "  by  adding  thereto  the  following:  " But  if  the  testimony  of  a 
pft^°fMf     party  to  the  action  or  proceeding  has  been  taken,  and  he  shall 
afterwards  die,  and  after  his  death  the  testimony  so  taken 
shall  be  used  upon  any  trial  or  hearing,  in  behalf  of  his  exe- 
cutors, administrators,  heirs-at-law,  next  of  kin,  or  assignees, 
the  other  party  or  the  assignor  of  a  thing  in  action,  shall  be  a 
competent  witness,  as  to  any  and  all  matters  to  which  the 
testimony  so  taken  relates,  notwithstanding  anything  in  this 
section  contained  to  the  contrary  thereof." 
Bedionar,       $  2.  Scction  thirty-seven,  article  second,  title  second,  chap- 
tmtl%    ter  first,  part  third,  of  the  Bevised  Statutes  in  relation  to  the 
Srt  b,*of"*  jurisdiction  of  the  court  of  chancery,  is  hereby  repealed. 
Itotatee         S  3.  Section  four  hundred  and  seventy-one  of  the  Code  of 
repeided.     Proccdure  is  hereby  amended  by  adding  thereto  the  follow- 
^!i?ed  u  ing :  "  In  actions  or  proceedings  by  mandamus,  amendments 
tomanda.    of  any  mistakes  in  the  process,  pleadings  or  proceedings 
therein  may  be  allowed,  and  shall  be  made  in  C(Hifonnity  to 
the  provisions  of  chapter  six,  title  six,  of  the  second  part  of 
the  Code  of  Procedure." 
Chapter  480     S  ^*  ^^  ^^^  hundred  and  sixtieth  chapter  of  the  Laws 
SrifiS!      ^f  eighteen  hundred  and  sixty-two,  is  hereby  amended  by 
striking  out  the  characters  md  figures  therein  as  follows: 
"^28,^29,^30." 
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CHAPTER  I. 

Crimes. 


CHAP.  260. 

AN  ACT  to  ptmisli  the  procurement  of  abortion,  and  for 

other  purposes. 

Passbd  May  18, 1845. 

The  People  of  (he  State  of  New  Torhy  represented  in  Senate 
emd  Aesembhfy  do  enact  as  fottows : 

[S  1.  Repealed  by  Laws  of  1846,  ch.  22.] 

S  2.  Eveiy  person  who  shall  administer  to  any  pregnant  Pnnisii- 
woman,  or  piescribe  for  any  such  woman,  or  advise  or  pro-  ^^ 
core  any  such  woman  to  take  mj  medicine,  drug,  substance  "»»•«"*«« 
or  thing  whatever,  or  shall  use  or  employ  any  instruments  or 
other  means  whatever,  witii  intent  thereby  to  procure  the 
miscarriage  of  any  such  woman,  shall,  upon  conviction,  be 
punished  by  imprisonment  in  a  county  jail,  not  less  than  three 
nMmths  nor  more  than  one  year. 

IN.  T.,  383;  2  B.,  218. 

Digitized  by  LjOOQIC 


146 


PART  IV. 

PenaltT  for 
soliciting 
and  taking 
drags,  Ac 


PenaltT  tor 
concealing 
death  of  » 
child. 


Ponish- 
ment  for 
second 
offouce. 


Repeal. 


ADMINISTRATION  OF  CRIMINAL  JUSTICE. 

S  3.  Every  woman  who  shall  solicit  of  any  person  any 
medicine,  drug,  or  substance  or  thing  whatever,  and  shall 
take  the  same,  or  shall  submit  to  any  operation,  or  other 
means  whatever,  with  intent  thereby  to  procure  a  miscar- 
riage, shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  imprisonment  in  the  county 
jail,  not  less  than  three  months  nor  more  than  one  year,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 

g  4.  Any  woman  who  shall  endeavor  privately,  either  by 
herself  or  the  procurement  of  others,  to  conceal  the  death  of 
any  issue  of  her  body,  which  if  bom  alive  would  by  law  be  a 
bastard,  whether  it  was  bom  dead  or  alive,  or  whether  it  was 
murdered  or  not,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof,  be  puni^ed  by  imprisonment 
in  a  county  jail,  not  exceeding  one  year. 

S  5.  Any  woman  who  shall  be  convicted  a  second  time  of 
the  offence  specified  in  the  fourtii  section  of  this  act,  shall  be 
imprisoned  in  a  state  prison  for  a  term  not  less  than  two  or 
more  than  five  years. 

S  6.  Section  nine,  article  first,  title  second  of  chapter  one, 
of  the  fourth  part  of  the  Revised  Statutes,  and  section  twenty- 
one,  title  six,  chapter  one  of  the  fourth  part  of  the  Revised 
Statutes  are  hereby  repealed. 


CHAP.  22. 

AN  ACT  to  amend  the  "Act  to  punish  the  procurement 
of  abortion  and  for  other  purposes,"  passed  May  13th, 

1845. 

Passed  March  4,  1846. 

Ths  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly  J  do  enact  as  follows: 

Adminis.  g  1.  Every  i)erson  who  shall  administer  to  any  woman 
to'^pre^nt  prcguaut  with  a  quick  child,  or  prescribe  for  any  such  woman, 
woni«n.  ^j,  advise  or  procure  any  such  woman  to  take  any  medicine, 
drug  or  substance  whatever  or  shall  use  or  employ  any  instru- 
ment or  other  means  with  intent  thereby  to  destroy  snch 
child,  unless  the  same  shall  have  been  necessary  to  preserve 
the  life  of  such  mother,  shall,' in  case  the  death  of  such  child 
or  of  such  mother  be  thereby  produced,  be  deemed  guilty  of 
manslaughter  in  the  second  degree. 

IN.  T.,  382;  2  B.,  218. 

S  2.  The  first  section  of  Chapter  260  of  the  Laws  of  1845, 
entitled  "An  act  to  punish  the  procurement  of  abortion  and 
for  other  purposes,  is  hereby  repealed. 
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OBAP.  L 


CHAP.  105. 

AN  ACT  to  punish  abduction  as  a  crime. 

Passbd  March  2d,  1848. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly t  do  enact  as  follows : 

S 1.  Any  person  who  shall  inveigle,  entice  or  take  away  SSufe,^ 
aay  unmarried  female  of  previous  chaste  character,  under  the  inflicted, 
age  of  twenty-five  years,  from  her  father's  house  or  wherever 
else  she  may  be,  for  the  purpose  of  prostitution  at  a  house  of 
ill  £EUue,  assignation  or  elsewhere,  and  every  person  who  shall 
aid  or  assist  in  such  abduction  for  such  purpose,  shall  be  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  pun-  * 
ished  by  imprisonment  in  a  state  prison  not  exceeding  two 
years,  or  by  imprisonment  in  a  county  jail  not  exceeding  one 
year:  Provided,  that  no  conviction  shall  be  had  under  the  ProTisa. 
provisions  of  this  act  on  the  testimony  of  the  female  so  in- 
veigled or  enticed  away,  unsupported  by  other  evidence,  nor 
unless  an  indictment  shall  be  found  within  two  years  after  the 
commission  of  the  offence. 

8  B^  603. 


CHAP.  111. 

AN  ACT  to  punish  seduction  as  a  crime. 

Passbd  March  22,  1848. 

The  People  of  the  State  of  New  Torlc^  represented  in  Senate 
tmd  Assembly  9  do  enact  as  foUaws : 

S  !•  Any  man,  who,  shall  under  xn^mise  of  marriage,  ^mat. 
seduce  and  have  illicit  connexion  with  any  unmarried  female  S^dS!is&. 
of  previous  chaste  character,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  imprisonment  in  a 
state  prison  not  exceeding  five  years,  or  by  imprisonment  in 
a  county  jail  not  exceeding  one  year;  provided  that  no  con- 
viction shall  be  had  under  the  provisions  of  this  act,  on  the 
tertamony  of  the  female  seduced,  unsupported  by  other  evi- 
dence, nor  unless  indictment  shall  be  found  within  two  years 
after  the  commission  of  the  offence;  and  provided  further, 
&at  the  subsequent  marriage  of  the  parties  may  be  plead  in 
bftr  of  a  conviction. 

16  H.  T.,  S63. 
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CHAP.  74. 

AN  ACT  to  provide  for  the  punishment  of  assaults  with 
dangerous  weapons. 

Passed  March  28,  1854. 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
and  Assembly 9  do  enact  as  foUoios : 

sudiM.         S  1.  Any  i)er8on  who,  with  intent  to  do  bodily  harm,  and 
dSdmd     without  justifiable  or  excusable  cause,  shall  hereafter  commit 
feioDiet.     ^j^j  assault  upon  the  person  of  another  with  any  knife,  dirk, 
dagger  or  other  sharp,  dangerous  weapon ;  or  who,  without 
such  justifiable  or  excusable  cause,  shall  shoot  off  or  discharge 
at  another,  with  the  intent  to  injure  such  other  person,  any 
air-gun,  pistol  or  other  fire-arms,  although  without  intent  to 
km  such  other  person  or  to  commit  any  other  felony,  shall, 
upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison  for  a  term  not  more  than  five  years,  or  by  imprison- 
ment in  the  county  prison  for  a  term  not  exceeding  one  year. 
ab  lodiei-       S  ^-  Upon  any  indictment  against  any  person  for  an  assault 
SSitS?"   with  intent  to  kill,  it  shall  and  may  be  lawful  for  the  jury  to 
^^         find  such  accused  person  guilty  of  an  assault  according  to  the 
provisions  of  this  act. 


CHAP.  197. 

AN  ACT  to  repeal  chapter  four  hundred  and  ten,  passed 
April  fourteenth,  eighteen  hundred  and  sixty,  and  chap- 
ter three  hundred  and  three,  passed  April  seventeenth, 
eighteen  hundred  and  sixty-one,  and  to  divide  the  crime 
of  murder  into  two  degrees,  and  to  prescribe  the  punish- 
ment of  arson. 

Passbd  April  12,  1862 ;  three-fifths  being  present. 

The  People  of  the  State  of  New. York,  represented  in  Senate 
and  Assembly  J  do  enact  as  follows: 

Act  of  April  S  1*  The  act  entitled  ''Ah  act  in  relation  to  capital  punish- 
ict^ifiiS*  ment,  and  to  provide  for  the  more  certain  punishment  of  the 
TC^k.  ^™^^  of  murder,"  passed  April  fourteenth,  eighteen  hundred 
and  sixty,  and  the  act  entitled  "  An  act  in  relation  to  cases 
of  murder,  and  of  arson  in  the  first  degree,  occurring  pre* 
viously  to  the  fourth  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  sixty,"  passed  April  seventeenth,  eighteen 
hundred  and  sixty-one,  are  hereby  repealed. 

23  N.  Y.,  97. 

^^!!^        $  2.  No  offence  committed  previous  to  the  tune  when  this 
S^'iS.  statute  shall  take  effect,  shall  be  affected  by  this  act,  exo^t 
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that  when  any  punishment  shall  be  mitigated  by  the  provi-   ^"^''  ^ 
sions  of  this  act,  such  provision  shall  control  any  judgment 
to  be  pronounced  after  the  said  act  shall  take  effect  for  any 
offences  committed  beforo  that  time. 

S  3.  No  prosecution  for  any  offence  pending  at  the  time  ^^^^^ 
the  aforesaid  statutory  provisions  shall  be  repealed,  shall  be  ^eSiJi 
affected  by  such  roi)eal;  but  the  same  shall  proceed  in  all  SS"iuk^£ 
lespects  as  if  such  provision  had  not  been  repealed. 

5  4.  Section  first  of  title  one,  chapter  one,  of  the  fourth  part  5f?{S?oni 
of  the  Bevised  Statutes,  shall  be  so  altered  as  to  read  as  ibl-  chaoterone 

«  of  th« 

lows :  fourth  jpftrt 

S 1-  Every  person  who  shall  hereafter  be  convicted — First.  buoSIm 
Of  treason  against  the  people  of  this  state ;  or.  Second.  Of  ^^\lf' 
murder  in  the  first  degree;  as  those  crimes  aro  rospectively  crime  of  ^' 
declared  in  this  title,  shall  suffer  death  for  the  same.  morte. 

S  5.  Section  four  of  the  said  title  shall  be  so  altered  as  to  2Si*5t,V 

read  as  follows  :  ammdedf 

g  4.  The  killing  of  a  human  being,  without  the  authority  of  ^^^ 
law,  by  poison,  shooting,  stabbing,  or  any  other  means,  or  in  '^ 
auy  other  manner,  is  either  murder  in  the  first  degree,  murder 
in  the  second  degree,  manslaughter  or  excusable  or  justifiable 
homicide,  accor<Ung  to  the  fact^  and  circumstances  of  each 
case. 

S  6.  Section  five  of  the  said  title  shall  be  so  altered  as  to  section  5  of 


read  as  follows :  I!^ndid! 

5  5.  Such  killing,  unless  it  be  manslaughter  or  excusable  or  ^l^^^ 
justifiable  homicide,  as  hereafter  provided,  shall  be  murder  in  d4reet 
the  first  degree,  in  the  following  cases :  First.  When  perpe- 
trated from  a  promeditated  design  to  effect  the  death  of  the 
person  killed,  or  of  any  human  being ;  Second.  When  perpe- 
trated by  any  act  imminently  dangerous  to  others,  and  evinc- 
ing a  depraved  mind  regardless  of  human  life,  although 
withont  any  promeditated  design  to  effect  the  death  of  any 
particular  individual ;  Third.  When  perpetrated  in  commit- 
ting the  crime  of  arson  in  the  first  degree.    Such  killing,  second 
unless  it  be  murder  in  the  first  degree,  or  manslaughter,  or  **'*** 
excusable  or  justifiable  homicide,  as  heroinafter  provided,  or 
vhen  perpetrated  without  any  design  to  effect  death  by  a  i)er- 
son  engaged  in  the  commission  of  any  felony,  shall  be  murder 
in  the  second  degree. 

13  W^  169. 

S  7.  Add  to  the  said  title  another  section,  in  these  words : 

Every  person  who  shall  be  convicted  of  murder  in  the  Pnniiii- 
second  degree,  or  of  arson  in  the  first  degree,  as  heroin  defined,  !^od 
shall  be  punished  by  imprisonment  in  a  state  prison  for  any  ^^'^ 
term  not  less  than  ten  years. 

S  8*  In  title  three,  chapter  one,  part  four  of  the  Bevised 
Statutes,  alter  section  nine  so  as  to  road  as  follows : 

S  9.  Every  person  who  shall  be  convicted  of  any  degree  of  Pnniiii- 
ftaon  herein  specified,  shall  be  punished  by  imprisonment  in  a  uSSL^ 
<tate  prison,  as  follows :  First.  Of  arson  in  the  second  degree, 
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for  a  term  not  more  than  ten  years,  nor  less  than  seven  years; 

Second.  Of  arson  in  the  third  degree,  for  any  term  not  more 

than  seven  years,  nor  less  than  four  years ;  Third.  Of  arson 

in  the  fourth  degree,  for  any  term  not  more  than  four  years, 

'  «and  not  less  than  one  year ;  or  by  imprisonment  in  a  county 

jail  not  exceeding  a  year. 

▲raon  In         S  1^.  Evcry  persou  who  shall  willfully  set  fire  to  or  bum  in 

aS^^     the  night  time  any  store  or  warehouse  not  adjoining  to  or 

•    ^        within  the  curtilage  of  any  inhabited  dwelling  house,  so  that 

such  house  shall  not  be  endangered  by  such  firing,  shall,  upon 

conviction,  be  a^udged  guilty  of  arson  in  the  thnrd  degree. 


CHAP.  260. 

AN  ACT  relative  to  the  forgery  of  foreign  bank  bills. 

Passed  April  29,  1833. 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
and  Assembly i  do  enact  as  foUows: 

Aairf^i880  5  1.  JTothing  contained  in  the  act,  entitled  "  An  act  to  pro- 
^^"^  hibit  the  circulation  of  the  bills  of  banks  not  chartered  by  the 
laws  of  this  state  under  the  denomination  of  five  dollars," 
passed  April  20th,  1830,  shall  be  deemed  or  adjudged  to 
change  or  affect  the  provisions  of  the  Bevised  Statutes  in 
regaM  to  forgery,  as  contained  in  article  third  of  title  third 
of  chapter  first  of  the  fourth  part  of  the  Eevised  Statutes,  or 
the  offbnces  and  punishments  prescribed  therein. 


CHAP.  281. 

AN  ACT  to  provide  for  the  public  security. 

'  Passbd  May  6,  1834. 

The  People  of  the  State  of  New  Yorky  represented  in  Senate 
and  Assen^ly,  do  enact  as  follows: 

Bnterin«  S  ^'  Any  pcrsou  who  shall  hereafter  be  convicted  of  forcibly 
A^m  entering  any  arsenal,  armory  or  arsenal  yard,  and  of  seizing, 
SkSiiiOT**"  taking  and  carrying  away  any  arms  or  ammunition  belonging 
to  this  state,  or  of  entering  such  arsenal,  armory  or  arsenal . 
yard  with  the  intention  of  seizing,  taking  and  carrying  away 
any  arms  or  ammunition  belonging  to  the  people  of  this  state, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment 
in  the  jail  of  the  county  where  the  conviction  shall  be  had,  for 
a  time  not  exceeding  one  year,  or  both,  in  the  discretion  of 
the  court  before  which  such  conviction  shall  be  had. 
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CHAP.  144. 

AN  ACT  dmending  the  Revised  Statutes  in  relation  to 
obtaining  money  under  false  pretences. 

Passed  April  11, 1851. 

The  People  of  the  State  of  New  York,  rq^esented  in  Senate 
and  Assembly f  do  enact  as  foUows: 

5  1.  Section  fifty-three,  of  article  four,  of  title  three,  of  Reviwjd 
chapter  one,  of  part  four  of  the  Bevised  Statutes  shall  be  held  S^t^^ 
to  apply  in  addition  to  those  cases  to  which  it  is  now  appli- 
cable, to  every  x)erson  who  with  intent  to  cheat  or  defraud 
another  designedly,  by  color  of  any  false  token  or  writing,  or 
by  any  false  pretence  obtain  the  signature  of  any  person  to 
any  written  instrument,  or  obtain  from  any  person  any  money, 
personal  property  or  valuable  thing  for  any  alleged  diaritable 
or  benevolent  purpose  whatever. 


CHAP.  155. 

AN  ACT  to  provide  for  the  punishment  of  the  fraudulent 
and  imautnorized  issue  and  transfer  of  the  stock  and 
bonds  of  corporations  and  joint  stock  companies. 

Pa68;bd  April  5,  1855. 

The  People  of  the  State  of  New  Yorkf  represented  in  Senate 
and  Assembly  J  do  enact  as  foUows: 

5  1.  Every  officer  and  every  agent  of  any  incorporated  f»im  c«r. 
company  or  corporation,  formed  or  existing  under  or  by  stoS^"^ 
virtue  of  the  laws  of  any  of  the  United  States,  who  shall,  '^*'''^- 
within  this  state,  wiUftdly  and  designedly  sign,  or  procure  to 
be  signed  with  intent  to  issue,  sell  or  pledge,  or  cause  to  be 
issued,  sold  or  pledged,  or  shall  wilUiilly  and  designedly  issue, 
sell  or  pledge,  or  cause  to  be  issued,  sold  or  pledged,  any 
false  or  fraudulent  certificate,  or  other  evidence  of  the  owner- 
ship or  transfer  of  any  share  or  shares  of  the  capital  stock  of 
such  incorporated  company  or  corporation,  or  any  false  or 
frandalent  bond,  or  evidence  of  debt  of  such  incorporated 
company  or  corporation,  or  any  certificate  or  other  evidence 
of  the  ownership  or  transfer  of  any  share  or  shares  in  such 
incorporated  company  or  corporation,  or  any  instrument  pur- 
porting to  be  a  certificate  or  other  evidence  of  ownership  or 
transfer  of  such  share  or  shares,  or  purporting  to  be  such«bond 
or  evidence  of  debt,  the  signing,  issuing,  selling  or  pledging 
of  which  shall  not  be  authorized  by  the  charter  and  by- 
laws of  such  incorporated  company  or  incorporation,  or  some 
amendment  thereof,  shall  be  deemed  guilty  of  a  felony,  and 

.,y,,..uuy  Google 


152  ADMINISTRATION  OP  CRIMINAL  JUSTICE. 

PABTiv.  g^^^  1^  puniBhed  by  a  fine  not  exceeding  thiee  thousand 
dollars,  and  imprisonment  in  the  state  prison  for  a  term  not 
less  than  three  nor  more  than  seven  years. 
F»iBe  cer-  §  2.  Evory  officer  and  agent  of  every  incorporated  oom- 
ilSS^S'^'  pany,  joint  stock  company  or  corporation,  formed  or  existing 
fSSSfh?"'  under  or  by  virtue  of  the  laws  of  any  of  the  United  States, 
rised  bj  ^ho  shall  within  this  state  knowingly,  willfully  and  designedly 
Sign,  or  procure  to  be  signed  with  intent  to  issue,  sell  or 
pledge,  or  cause  to  be  issued,  sold  or  pledged,  or  who  shall 
knowingly,  willfully  and  designedly  issue,  sell  or  pledge,  or 
cause  to  be  issued,  sold  or  pledged  any  certificate  or  other 
evidence  of  the  ownership  or  transfer  of  any  share  or  shares 
of  the  capital  stock  of  such  incorporated  company,  joint  stodc 
company  or  corporation,  or  any  bond  or  evidence  of  debt  of 
such  incorporated  company,  joint  stock  company  or  corpora* 
tion,  or  any  instrument  purporting  to  be  a  certificate  or  other 
evidence  of  ownership  or  transfer  of  such  share  or  shares,  or 
purporting  to  be  such  bond  or  evidence  of  debt,  without  being 
thereunto  first  authorized  and  emjiowered  by  such  incorpo- 
rated company,  joint  stock  company  or  corporation,  and 
every  such  officer  and  agent  who  shall  re-issue,  sell,  pledge 
or  dispose  of,  or  cause  to  be  re-issued,  sold,  pledged  or  dia- 
IK>sed  of,  any  surrendered  or  canceled  certificate  or  other 
evidence  of  the  ownership  or  transfer  of  any  such  share  or 
shares,  or  any  right  or  interest  therein,  with  the  intent  of 
defrauding  any  such  corporation  or  any  i>erson  or  persons, 
shall  be  deemed  guilty  of  a  felony,  and  shall  be  punished  by 
a  fine  not  exceeding  three  thousand  dollars,  and  imprison- 
ment in  the  state  prison  not  less  than  three  nor  more  thau 
seven  years. 


CHAP.  103. 

AN  ACT  to  prevent  frauds  in  the  sale  of  tickets  upon 
steamboats,  steamships  and  other  vessels. 

Passed  March  23,  1860;  three-fifths  being  present. 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
and  Assembly f  do  enact  as  foUows : 
NoDenoni      S  1*  ^^  pcrsou  shall  scU  or  issue,  within  this  state,  any 
tIdMto  "     ticket  or  instrument,  mentioned  in  section  two  of  this  act,  for 
•g^  Ac  ^^  upon  any  company  or  line  mentioned  in  said  section,  unless 
the  agents  of  such  company  or  line;  and  no  person  shall  sell 
or  issue,  within  this  state,  any  ticket  or  instrument  mentioned 
in  section  two  of  this  act,  for  or  upon  any  line,  ship  or  steam- 
ship,' mentioned  in  said  section,  except  the  agents  of  the 
owners  or  consignees  of  such  line,  ship  or  steamship;  and  no 
I)erson  shall  be  deemed  an  agent  of  any  such  company,  or  of 
the  owners  or  consignees  of  any  such  line,  ship  or  steamship, 
unless  by  such  company,  or  by  the  owners  or  consignees  of 
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nieh  line,  ship  or  steamship,  duly  appointed;  which  appoint-  ^'"^•^ 
ment  shall  be  by  a  proper  authority  in  writing,  and  which 
8hall  also  designate  the  name  of  the  company,  line,  ship  or 
steamship  for  which  he  shall  act  as  agent,  together  with  the 
street  and  number  of  the  street,  and  the  city,  town  or  village 
in  which  his  office  shall  be  kept,  for  the  sale  of  such  tickets  or 
instraments;  and  no  person  shall  be  deemed  an  agent,  within 
the  meaning  of  this  act,  unless  appointed  in  the  manner  and 
fimrm  aforesaid. 

S  2.  No  person  other  than  the  proper  agents,  appointed  as  ]|^^J%^ 
provided  in  section  one  of  this  act,  shall  issue,  sell,  or  offer  to 
sell,  or  in  any  way  dispose  of,  or  attempt  to  dispose  of,  to  any 
person  or  persons,  any  passenger  ticket  or  instrument,  either 
written  or  printed,  or  partly  written  or  printed,  or  both, 
entitliDg  or  purporting  to  entitle,  absolutely,  or  upon  being 
exchanged,  or  upon  the  happening  of  any  condition  or 
contingency,  any  person  or  persons,  to  any  passage,  or  right 
of  passage,  conveyance,  or  right  of  conveyance,  upon  any 
ship  or  steamship  company,  or  line,  or  upon  any  ship 
or  steamship  belonging  to  such  company  or  line,  or  upon 
any  ship  or  steamship  whatsoever,  from  any  i>ort  or  place 
within  this  state  or  elsewhere,  to  any  port  or  place  where- 
8oever;  or  shall  take,  or  receive,  any  money  or  valuable 
thing,  as  a  consideration  for  such  passage  or  conveyance, 
or  for  the  procurement  of  such  ticket  or  instrument;  and 
no  such  ti(^et  or  instrument  shall  be  sold  or  offered  for 
Bale,  or  any  consideration  as  aforesaid,  received  in  whole  or 
in  part,  for  the  procurement  thereof,  except  by  such  agent  at 
the  office  designated  in  his  appointment;  nor  until  he  has 
been  authorized  to  sell  the  same  according  to  the  provisions 
of  the  preceding  section ;  nor  for  a  sum  exceeding  the  price 
charged  at  the  time  of  such  sale,  by  the  company,  owners,  or 
eonsignees,  for  or  upon  whose  line,  ship  or  steamship,  such 
ticket  or  instrument  was  sold;  nor  unless  such  ticket  or 
iogtrument  was  made  and  delivered  to  such  agent  by  such 
company,  owners  or  consignees,  for  the  purpose  of  being 
sold;  nor  shall  any  such  ticket  or  ins^ment  be  issued 
or  sold,  which  shall  entitle,  or  shall  be  represented  as  entitl- 
ing imy  person  or  persons  to  a  passage  by  any  mode  of  con- 
veyance, or  to  any  place  of  destination,  or  by  any  route, 
company,  line,  ship  or  steamship,  other  than  the  one  bar- 
gamed  for. 

S  3,  No  person  other  than  the  proper  agents,  appointed  as  ^^'•'Jc 
provided  in  section  one  of  this  act,  shall  sell  or  offer  to  sell, 
dispose  of,  or  in  any  way  attempt  to  dispose  of,  to  any  person 
or  persons,  any  order,  certificate,  receipt,  or  other  instrument 
in  writing,  either  written  or  printed,  or  partly  written  or 
printed,  or  both,  for  the  purpose  or  under  the  protense  of 
procuring  any  ticket  or  instrument  mentioned  in  section  two 
oi  this  act,  ui>on  any  company  or  line,  ship  or  steamship 
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PART  in.  ^^j^jj^  mentioned;  and  every  such  order  shall  be  directed  to 

the  company,  owner  or  consignees  at  their  office. 
JSlSo^of     S  *•  ^'  persons  violating  any  of  the  provisions  of  the  pre- 
tiiuac^  Ac.  ceding  sections  of  this  act  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  state  prison  for  a  term  not  more  than 
two  years,  or  by  imprisonment  in  a  county  jail  not  less  than 
six  months. 
p*»oM         S  5-  -^Jl  persons,  who  by  any  means  amounting  to  a  con- 
Si  pnS.'      spiracy  at  conmion  law,  shall  sell,  or  attempt  to  sell  to  any 
isbed,  Ac    person  or  persons  any  passenger  ticket,  or  any  instrum^it, 
either  written  or  printed,  or  partly  written  or  printed,  or  both, 
entitling,  or  purporting  to  entitle,  either  absolutely  or  upon  • 
being  exchanged,  or  upon  the  happening  of  any  condition  or 
contingency,  any  person  or  persons,  to  any  passage,  or  right 
of  passage,  conveyance  or  right  of  conveyance,  from  any  port 
or  place,  within  this  state  or  elsewhere,  to  any  port  or  place 
whatsoever,  upon  any  ship  or  steamship,  company  or  line,  or 
upon  any  ship  or  steamship,  belonging  to  such  company 
or  line,  or  upon  any  ship  or  steamship  whatsoever,  or  who  by 
means  of  any  such  conspiracy,  shall  obtain,  or  attempt  to 
obtain,  any  money  or  other  property,  for  the  purpose,  or 
under  the  pretense  of  procuring  or  securing  such  passage 
or  right  of  passage,  conveyance  or  right  of  conveyance,  ticket 
or  instrument,  as  aforesaid,  shall,  on  conviction,  be  punished 
by  imprisonment  in  state  prison  for  a  term  not  exceeding  ftve 
years, 
offeadon        §  6.  Pcrsous  offcuding  against  any  of  the  provisions  of  the 
o?]^pto[(7.  last  preceding  section,  may  be  indicted  and  convicted  for  a 
conspiracy,  as  at  common  law,  and  this  although  the  object 
of  such  conspiracy  shall  have  been  executed. 
2f<2?8Wer.     S  '^^  -^  offices  kept  for  the  purpose  of  selling  passenger 
edmSSrd^  tickets.  In  violation  of  the  provisions  of  this  act,  or  of  any 
lyhonsei.    ^£  them;  and  all  offices  where  such  sale  Is  made,  shall  be 
deemed  disorderly  houses;   and  all  i>ersons  keeping  such 
office,  and  all  persons  associating  togetlier  for  the  purpose  of 
violating  any  of  the  provisions  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor;  and  shall,  upon  conviction,  be  pun- 
ished by  Imprisonment  In  a  county  prison  for  a  period  not 
more  than  six  months,  nor  less  than  three  months;  and  It 
shall  be  the  duty  of  all  magistrates  of  the  county  where  such 
office  Is  kept,  or  where  such  sale  has  been  made,  upon  due 
proof  thereof,  to  Issue  a  warrant  for  the  apprehension  of  all 
persons  that  may  be  found  therein, 
compiftints      §  8.  All  complaints  regarding  the  violation  of  this  act, 
L'Vi^i^l^  shall  be  presented  by  the  district  attorney  of  the  district 
oftiiiBact.  ^here  such  complaint  was  made,  to  the  grand  jury  for  Indict- 
ment, in  preference  to  all  other  complaints.    And  It  shall  be 
the  duty  of  the  judges  of  the  court  of  general  sessions  of  the 
peace,  and  of  the  courts  of  oyer  and  terminer.  In  the  coun- 
ties of  Erie,  Albany  and  New  York,  to  call  tihe  attention  of 
the  several  grand  juries  to  the  provisions  of  this  act. 
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CHAP  I 

S  0.  Nothing  in  this  act  shall  be  so  construed  as  to  prevent  Tickeu  ' 
the  actual  consignees  of  any  line,  ship,  or  steamship,  from  ™n^oa*rd*** 
selling  passenger  tickets  thereon,  or  so  as  to  prevent  the  '"p*  ^^ 
parser,  clerk  or  ticket  clerk  of  any  ship  br  steamship  from 
selling  in  his  office  on  board  the  ship  or  steamship  for  which 
he  is  purser,  clerk,  or  ticket  clerk,  passenger  tickets  to  pas- 
sengers upon  such  ship  or  steamship,  for  that  or  the  next 
immediate  trip. 

S  10.  In  case  the  departure  of  any  ship  or  steamship,  for  a  S,e'^p*a^ 
passage  on  board  of  which,  to  a  foreign  part,  any  ticket  or  uraorthip, 
instrument  hereinbrfore  mentioned,  shall  have  been  sold, 
shall  be  delayed  more  than  two  days  after  the  day  of  sailing 
mentioned  on  such  ticket,  or  other  instniment  held  as  evi- 
dence of  the  right  of  passage  thereon,  the  person  holding 
such  ticket  or  instrument  shall  be  entitled  to  his  board  and 
lodging  in  such  ship  or  steamship,  without  any  additional 
charge,  from  the  second  day  after  the  day  of  departure,  as 
above  mentioned,  until  the  actual  departure  of  such  ship  or 
steamship,  and  sfiall  also  be  entitled  to  receive  from  the  own- 
ers or  consignees  of  such  ship  or  steamship,  so  detained,  the 
sum  of  fifty  cents  per  day,  for  and  upon  each  and  every  day 
of  such  detention;  and  in  case  of  refusal  on  the  part  of  the 
owners,  consignees  or  master  of  such  ship  or  steamship,  so 
detained  as  aforesaid,  to  comply  with  any  of  the  requisitions 
of  this  section,  the  person  holding  such  ticket  or  other  instru- 
ment, as  aforesaid,  shall  be  entitled  to  recover  back  from  the 
owners  or  consignees  the  amount  of  passage  money  paid  by 
him,  together  with  his  damages  for  such  detention,  not  ex- 
ceeding fifty  dollars. 

S  IL  Every  ticket  or  instrument  hereinbefore  mentioned,  S'SSu  *^ 
sold,  issued  or  delivered  to  any  person  or  persons,  as  evidence  •v^^ 

j«  •    ^j_      j»  XT.      "L£    T_  J*  J.   •      certain 

of  a  nght  of  passage  upon  the  high  seas,  from  any  port  m  cmu,  ac 
this  state,  to  any  port  of  any  other  state  or  nation,  and  every 
certificate  or  order,  sold,  issued  or  delivered  to  any  person  or 
persons,  for  the  purpose  or  under  the  pretense  of  the  procure- 
ment of  such  ticket  or  instrument,  and  every  receipt  for 
money  paid  in  whole  or  in  part,  for  such  ticket  or  instrument, 
shall  state  the  name  of  the  ship  or  steamship,  for  or  towards 
a  passage  or  right  of  passage  on  board  of  which  such  ticket, 
instrument,  certificate,  order  or  receipt,  is  or  was  sold,  issued 
or  delivered,  the  name  of  the  owners  or  consignees  of  such 
ship  or  steamship,  the  name  of  the  company  or  line,  if  any, 
to  which  such  ship  or  steamship  belongs,  the  port  or  place 
from  which  such  passage  is  to  commence;  the  port  or  place 
where  such  passage  is  to  terminate;  the  day  of  the  month 
and  year  upon  winch  the  voyage  is  to  commence;  the  name 
of  the  person  or  persons  purchasing  such  ticket  or  other  instru- 
ment, or  receiving  such  order,  certificate  or  receipt,  and  the 
amount  paid  therefor;  and  such  ticket  or  instrument,  order, 
oertafici^  or  receipt,  unless  sold  by  the  company,  owners  or 
consignees  of  such  ship  or  steamship,  shaU  be  signed  by  tiie 
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PAW  IV. 


rfeltroads. 


authorized  agent  of  such  company,  owners  or  consignees,  and 
each  and  every  i>erson  who  shall  sell,  issue  or  deliver  to  any 
person  or  persons  any  such  ticket,  instrument,  certificate, 
order  or  receipt,  unless  such  ticket,  instrument,  certificate, 
order  or  receipt  is  made  or  filled  out  in  the  manner  and  form 
prescribed  in  this  section,  shall,  upon  convictibu,  be  punished 
by  imprisonment  in  a  state  prison  not  exceeding  two  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars;  but  no 
indictment  or  conviction  under  any  of  the  provisions  of  any 
of  the  preceding  sectioixs,  for  the  sale,  attempted  sale,  issuing 
or  delivering  of  any  ticket,  instrument,  certificate,  order  or 
receipt,  shall  be  deemed  bad,  on  the  ground  that  such  ticket, 
instrument,  certificate,  order  or  receipt  is  not  made  or  filled 
out  according  to  the  requirements  of  this  section. 
"Ship**  S  12.  The  word  ''ship,"  used  in  this  act,  shall  include  every 
"hfp."^'^'^'  denomination  of  sailing  vessels,  and  the  word  "steamship," 
maiiniiigor.  gi^j^n  include  steamboats  and  propellers,  and  every  kind  of 

vessel  propelled,  in  whole  or  in  part,  by  steam. 
"OoAi-  $  13.  The  term  "company,"  whenever  used  in  this  act,  shall 

JuM^i^iiigoi:  extend  to  and  include  all  corporations,  whether  created  by  or 
incorporated  under  the  laws  of  this  state,  or  of  any  other 
state  or  nation, 
vmhrn^  g  14.  This  act  shall  not  be  so  construed  as  to  permit  rail- 
'^  *  roads,  incorporated  in  any  other  state,  to  sell  passenger 
tickets  under  this  law,  in  this  state;  nor  any  ship  or  steam- 
ship for  or  on  behalf  of  such  railroad  company. 


CHAlR  278. 

AN  ACT  to  prevent  the  manufacture,  use  and  sale  of  slung 

shot. 

Passed  April  7,  1849. 
The  People  of  the  State  of  New  Tork.  represented  in  Senate 
and  Assembly^  do  enact  as  follows : 
pnnisii.  S  1.  Any  person  who  shall,  within  this  state,  hereafter 

making  or   mauufacturc,  or  cause  to  be  manufactiued,  or  sell,  or  expose^ 
Ifoil?8hot.  ^^  '^^P  ^^^  ^^  ^^  K*ft>  ^^  P*^  with  any  instrument  or  weapon 
of  the  kind  usually  known  as  slimg  shot,  or  of  any  similar 
kinds  shall  be  liable  to  indictment  for  misdemeanor,  and  on 
conviction,  shall  be  punished  by  fine  of  not  less  than  two 
hundred  and  fifty,  nor  over  five  hundred  dollars,  or  by  im- 
prisonment in  a  county  jail  for  not  less  thim  six  months,  nor 
over  two  years. 
Indictment      S  ^'  Auy  pcrsou  who  shall,  within  this  state,  hereaftar 
for  felony,    ^jujjy^  ^j  ^e  fouud  lu  thc  posscsslou  of,  OT  use,  or  attempt  to 
use,  as  against  any  other  person,  any  instrument  or  weapon 
of  the  kind  usually  known  as  slung  shot,  or  of  any  similar 
kind,  shall  be  liable  to  indictment  for  felony,  and  on  convic- 
tion shall  be  pimished  by  imprisonment  in  a  state's  prison  for 
a  term  not  less  than  one,  nor  more  l^aa  five  years. 
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CHAP.  182. 

AN  ACT  to  amend  title  six,  chapter  one,  part  four  of  the 
Revised  Statutes  entitled,  "Of  offences  punishable  by 
imprisonment  in  a  county  jail  and  by  fines/' 

Passed  April  16, 1851. 

The  People  of  the  State  of  New  Yorkj  represented  in  Senate 
and  AssemNff,  do  enact  as  follows : 

S  1.  Section  fifteen,  of  title  six,  of  chapter  one,  part  four  of 
tiie  Bevised  Statutes  entitled,  ''of  offences  punishable  by 
imprifionment  in  a  county  jail,  and  by  fines,"  is  hereby  amended 
by  adding  thereto  the  following  subdivisions : 

c.  Digging,  taking,  or  carrying  away  fix>m  any  lot  situated  2£^f^ 
within  the  bounds  of  any  incorporated  dty,  without  the  dtyiotik 
license  of  the  owner  or  legal  occupant  thereof,  any  earth,  soil 
or  stone,  b^g  a  part  of  tiie  freehold,  or  severed  therefrom  at 
some  i»evious  time,  under  such  circumstances  as  would 
render  the  trespass  a  larceny,  if  the  thing  so  severed  or  carried 
away  was  personal  property,  or  knowingly  aiding  or  assisting 


7.  IMgging,  taking,  or  carrying  away  fix)m  any  land  in  any  J^JJjj" 
of  tbe  dties  of  this  state,  laid  down  on  the  map  or  plan  of  ' 
said  dty,  as  a  street  or  avenue,  or  otherwise  established  or 
recognized  as  a  street  or  avenue,  without  the  license  of  the 
mayor  and  common  council  of  said  city,  or  of  the  owner  of 
the  fee  thereof,  any  earth,  soil  or  stone,  under  such  circum- 
stances as  would  render  the  trespass  a  larceny,  if  the  thing  so 
severed  or  carried  away,  was  personal  property,  or  knowingly 
aiding  or  assisting  therein. 


CHAP.  165. 

AN  ACT  in  relation  to  indictments  for  libel,  and  the  trial 

thereof. 

Passed  April  7, 1862. 

The  People  of  the  State  of  New  Yorhj  represented  in  Senate 
and  Assembly^  do  enact  as  foUows:  * 

$1.  In  all  cases  where  a  libel  has  been,  or  may  hereafter  be  ^'^ 
published  in  any  paper  in  this  state,  against  any  person  resid-  uml 
ing  therein,  the  accused  shall  be  indicted,  and  the  trial  there- 
of Shan  be  had  in  either  the  county  where  the  said  paper  was 
m  may  hereafter  be  published,  or  in  any  county  where  the 
petty  libeled  shall  reside;  but  the  defendant  may  in  all  cases 
daim  the  right,  by  motion  to  the  supreme  court  in  the  district 
where  be  resides,  to  be  tried  in  the  county  where  the  libel  was 
or  may  hereafter  be  printed,  on  executing  a  bond  to  the  com- 
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plainant,  in  the  penal  sum  of  not  less  than  two  hundred  and 
fifty,  nor  more  than  one  thousand  dollars,  in  itie  discretion  of 
the  court,  conditioned,  in  case  the  defendant  be  convicted,  for 
the  payment  of  all  the  complainant^s  reasonable  and  neces- 
sary traveling  expenses  incurred  in  going  to  and  from  his 
place  of  residence  and  the  place  of  trial,  and  the  necessary 
expenses  in  attendance  on  the  trial,  in  the  prosecution  of  the 
defendant.    Such  bond  shall  be  signed  by  two  sufScient 
sureties,  to  be  approved  by  any  judge  of  any  court  of  record 
exercising  criminal  jurisdiction;  and  in  no  case  shall  such 
defendant  be  indicted  for  the  printing  or  publication  of  a  single 
libel  in  more  than  one  county  of  this  state. 
?o°nu^nho      §  2.  In  all  cases  where  a  libel  has  been,  or  may  hereafter 
■uto.        be  printed  or  published,  against  any  person  not  a  resident  of 
this  state,  the  accused  shaU  be  indicted,  and  the  trial  thereof 
shall  be  had,  in  the  county  where  the  said  libel  was  or  may 
hereafter  be  printed  and  published. 
^riaimay        g  3.  In  all  cascs  where  such  paper  shall  not  upon  its  face 
•Ij  coa?t3r.  purport  to  be,  or  to  have  been  printed  and  published  in  a 
particular  county  of  this  state,  the  accused  may  be  indicted, 
and  the  trial  thereof  had,  in  any  one  county  where  the  said 
paper  has  been  or  may  hereafter  be  circulated. 
Power  of  ^       S  4.  Nothing  in  this  act  contained  shall  abridge,  or  in  any 
affected.^    manner  affect,  the  right  or  i)ower  of  any  competent  court  to 
change  the  ]^ace  of  trial  of  indictments  for  libel  in  the  manner 
now  provided  by  law. 


CHAP.  539. 

AN  ACT  to  amend  the  existing  law  relating  to  bribery. 

Passed  July  18,  1853. 

The  People  of  flie  State  of  New  TorTc,  represented  in  Senate 
and  AssenMy^  do  enact  as  follows: 

Amend-  §  1.  The  ninth  and  tenth  sections,  in  article  second,  of  title 
four,  chapter  one,  part  four,  of  the  Revised  Statutes  of  tWs 
state,  which  article  is  entitled  "Of  bribery,  and  eomipting 
jurors  and  others,''  are  hereby  so  amended  as  to  read  as 
follows : 
offenco  g  9.  Every  person,  who  shall  promise,  offer,  or  give,  or 

^^  ^  cause,  or  aid,  or  abet  in  causing  to  be  promised,  offered, 
or  given,  or  furnish,  or  agree  to  fbmish,  in  whole  or  in  part, 
to  the  governor,  or  Ueutenant-govemor,  or  to  any  member  of 
the  senate,  or  assembly  of  this  state,  after  his  election  as  such 
member,  and  either  before  or  after  he  shall  have  qualified  and 
taken  his  seat,  or  to  any  clerk  or  other  officer  of  the  senate  or 
assembly;  to  any  commissioner  of  the  land  office,  or  of  the 
canal  fimd,  or  any  canal  commissioner,  ot  canal  appraiser; 
to  the  comptroller,  surveyor^general,  state  engineer  and  sur- 
veyor, secretary  of  state,  attorney-general,  or  superintendent 
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of  tiie  banking  department;  to  any  judge  of  any  court  of  ^"^-^ 
record  or  to  any  judicial  officer  whatever;  to  any  member 
of  the  common  council,  or  corporation  of  any  city  in  this 
state,  or  to  any  mayor,  recorder,  chamberlain,  treasurer,  or 
comptroller  of  such  city,  or  to  any  other  officer  of  such  city, 
or  of  any  department  of  the  government  thereof;  any  money, 
goods,  right  in  action,  or  other  property,  or  anything  of  value, 
or  any  i)ecuniary,  or  other  individual  advantage,  present  or 
prospective,  with  intent  to  influence  his  vote,  opinion,  judg- 
ment, or  action  upon  any  question,  matter,  cause  or  proceed- 
ing, which  may  be  then  pending,  or  may  by  law  be  brought 
before  him  in  his  official  capacity,  shall,  upon  such  conviction, 
be  imprisoned  in  a  state  prison  not  exceeding  ten  years,  or 
sball  be  fined  not  exceeding  five  thousand  dollars,  or  both,  in 
the  discretion  of  the  court. 

SIO.  Every  officer,  in  the  last  section  enumerated,  who 
shall  accept  any  such  gift,  thing  of  value  or  advantage,  or 
any  promise  or  undertaking  to  make  or  furnish  the  same, 
nnder  any  agreement  or  understanding  that  his  vote,  opinion, 
judgment,  or  action  shall  be  influen<^  thereby,  or  shall  be 
given  in  any  particular  manner,  or  upon  any  particular  side 
of  any  question,  matter,  cause,  or  proceeding  then  pending, 
or  which  may  by  law  be  brought  before  him  in  his  official 
capacity,  or  who  shall,  directly  or  indirectly,  demand,  require, 
INTopose  to  receive,  receive  or  entertain  any  negotiation  or 
proposition  for  any  such  gift,  thing  of  value  or  advantage,  as 
a  consideration  or  motive  for  his  official  vote,  action  or  in- 
fluence, shall,  upon  conviction,  be  forever  disqualified  from  ^JS*"''^^ 
holding  any  public  office,  trust  or  appointment,  under  the  ^ 
constitution  or  laws  of  this  state,  shall  forfeit  his  office,  and 
shall  be  punished  by  imprisonment  in  a  state  prison  not  ex- 
ceeding ten  years,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  both,  in  the  discretion  of  the  court. 

S  2.  The  said  article  second,  of  title  four,  is  hereby  furth^- 
amended,  by  adding  at  the  end  thereof,  the  following  three 
sections,  thirteen,  fourteen  and  fifteen  of  said  title  four: 

S  13.  Every  person  who  shall  knowingly  bear  or  convey 
any  snch  gift,  gratuity  or  proposal,  or  shall,  in  any  manner,. 
B€4^otiate,  between  any  other  persons,  for  any  act  in  violation 
of  either  of  the  provisions  of  the  preceding  sections  of  this 
article,  shall,  upon  conviction,  be  punished  in  like  manner 
and  to  the  same  extent,  as  the  principal  offenders,  respect- 
ively,  would  be  liable  to  be  puni^ed  under  the  provisions  of 
this  article  for  committing  such  act,  except  only  the  disquali- 
fication and  forfeiture  ot  office  mentioned  in  the  preceding 
tenth  section. 

,  S 14.  Every  person  offending  against  either  of  the  provi-  r^tummf 
fflons  of  the  preceding  sections  in  this  article,  shall  be  a  com- 
petent witness  agunst  any  other  i>erson  so  offending,  and 
i^y  be  compelled  to  appear  and  give  evidence  before  any 
^^'^^Sutiate  or  grand  jury,  or  in  any  court,  in  the  same  manner 
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PART  IT. 


Wbere 
tried. 


as  other  persons;  but  the  testimony  so  given  shall  not  be 
used  in  any  prosecution  or  proceeding,  dvil  or  criminal, 
i^ainst  the  person  so  testifying. 

S  15.  Every  person  offending,  as  in  the  last  section  is  speci- 
fied, may  be  indicted,  tried  and  convicted  in  the  county  in 
which  such  offence  shall  be  committed,  or  in  an  acyoining 
county.  In  any  prosecution  for  such  offence,  if  any  person 
shall  refuse,  or  without  just  cause,  omit  to  appear,  or  to  pro- 
duce any  paper  or  writing,  before  any  magistrate  or  grand 
jury,  or  in  court,  according  to  the  requirements  of  a  subpoena 
for  that  purpose  duly  served  upon  him ;  or  if  any  competent 
Retaaaito  wltuess  there  present  shall,  when  duly  required,  refuse  or 
omit  to  testify,  the  magistrate  or  court  in  which  such  prose- 
cution shall  be  pending,  may,  in  addition  to  any  other  pun- 
ishment authorized  by  law  for  a  criminal  contempt  of  court, 
order  such  person  or  witness  to  be  imprisoned  until  he  shall 
consent  to  appear  and  testify,  or  produce  such  paper  or 
writing;  and  may,  in  its  discretion,  order  any  such  proceed- 
ing or  trial  to  be  suspended,  or  a  juror,  from  time  to  time,  to 
be  withdrawn  and  the  trial  postponed,  until  the  testimony  of 
such  witness  or  such  paper  or  writhing,  shall  be  obtained, 
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CHAP.  130. 

AN  ACT  in  relation  to  libeL 

Passed  April  1, 1854. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows : 

S  1.  No  reporter,  editor  or  proprietor  of  any  newspai>er 
shall  be  liable  to  any  action  or  prosecution,  civil  or  criminal, 
for  a  fair  and  true  report  in  such  newspaper  of  any  judicial, 
legislative,  or  other  public  official  pro^edings  of  any  state- 
ment, speech,  argument  or  debate  in  the  course  of  the  same, 
except  upon  actual  proof  of  malice  in  making  such  report, 
which  shall  in  no  case  be  implied  from  the  fact  of  the  publi- 
cation. 

24  N.  T.,  20. 

S  2.  Nothing  in  the  preceding  section  contained  shall  be 
so  construed  as  to  protect  any  su<^  reporter,  editor  or 
proprietor  from  an  action  or  indictment  for  any  libelous 
comments  or  remarks  superadded  to  and  interspersed  or 
connected  with  such  report. 
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CHAP.  37. 

AN  ACT  to  prevent  and  punish  prize  fighting. 

Passed  March  7,  1859 ;  three-fifths  being  present. 

The  Peoph  of  (he  State  of  New  York,  represented  in  Senate 
and  Assembh/f  do  enact  as  foUatos: 

5 1.  Every  person  who  shall,  in  this  state,  set  on  foot,  insti-  £?^J^t& 
gate,  promote,  aid,  abet  or  encourage,  or  do  any  act  towards  ^^^^^J- 
the  fhrtherance  of  any  premeditated  contention  or  fight,  Sglts,  2a. 
between  two  persons,  commonly  called  ring  or  prize  fights,  to 
be  engaged  in  either  within  or  without  this  state ;  and  every 
peisoQ  who  shall,  in  this  state,  send,  in  writing,  or  publi^ 
^y  diallenge,  or  an  acceptance  of  any  challenge  for  such 
contention  or  fights;  and  every  person  who  shall  in  this  state 
tnuB  or  assist  any  person  in  training  for  any  such  contention 
or  fight,  and  every  inhabitant  of  this  state  who  shall  go  out 
of  tUs  state  to  engage  or  take  part  in,  or  to  be  present  at  such 
conteotion  or  fight,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  imprisonment  for  not 
less  than  six  months,  nor  longer  than  one  year ;  or,  by  fine* 
not  less  than  two  hundred  dollars,  nor  more^  than  one  thou- 
sand dollars,  or  by  both  fine  and  imprisonment. 

S  2.  If  it  shall  be  made  to  appear  to  any  magistrate  having  wnmAto 
power  to  hear  complaints  in  criminal  cases,  tb^t  there  is  rea-  Md'^umv 
sonable  ground  to  apprehend  that  an  ofiTense  within  any  of  S!  b^^ 
the  specifications  of  the  preceding  section  is  about  to  be  com- 
mitted, such  magistrate  shall  issue  his  warrant  to  the  sherifif 
or  eonstable  in  the  county  of  such  magistrate's  residence,  for 
the  arrest  of  the  person  or  persons  so  about  to  offend;  and 
npon  such  i>er8on  being  brought  b^ore  him,  such  magistrate 
fihall  inquire  into  the  matter,  and  if  it  shall  appear  that  there 
is  reasonable  ground  to  apprehend  that  such  person  was  about 
to  commit  any  offense  si>ecified  in  the  preceding  section,  he 
flball  require  such  person  to  enter  into  a  bond  to  the  people 
of  the  state  of  New  York,  in  such  sum  not  exceeding  one 
thousand  dollars,  as  such  magistrate  shall  fix,  that  such  person 
will  not  for  the  spaee  of  one  year  ofifend  agunst  any  of  the 
provisions  of  this  act ;  such  bond  may,  in  the  discretion  of 
the  magistrate,  be  required  to  be  with  sureties,  to  be  approved 
of  by  such  magistrate,  or  may  be  taken  without  surety. 

If  such  person  shall  omit  or  refuse  to  enter  into  such  bond,  Parity, 
the  magistrate  shall  commit  such  person  to  the  county  jail, 
there  to  remain  imtil  discharged  by  a  court  of  record  having 
criminal  jurisdiction. 

S  3.  Any  person  committed,  under  the  last  section,  to  the 
county  jjul,  may  at  any  time,  upon  habeas  corpus,  be  dis- 
charged from  his  imprisonment,  by  executing  the  bond  directed 
by.  the  committing  magistrate ;  if  such  bond  was  required  to 
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be  with  suiety,  the  officer  takiDg  the  same  shall  approve  of 
the  surety. 

5  4.  It  shall  be  the  duty  of  all  sheriffs,  constables,  police- 
men and  watchmen  who  shall  have  reasonable  grounds  to 
believe  that  any  offense  specified  in  the  first  section  of  this 
act  is  about  to  be  committed  within  their  jurisdiction,  to 
make  complaint  under  the  provisions  of  this  act,  to  some 
magistrate  within  their  jurisdiction,  and  if  any  sheriff,  consta* 
ble,  policeman  or  watchman  shall  willfully  neglect  his  duty 
in  this  resi>ect,  he  shall  be,  upon  conviction,  deemed  guilty 
of  a  misdemeanor,  and  shall  also  forfeit  his  office. 

S  6.  Every  person  offending  i^ainst  either  or  any  of  the 
provisions  of  section  one  of  this  act  shall  be  a  competent  wit- 
ness against  any  other  i>er8on  offending  in  the  same  transac- 
tion, and  may  be  compelled  to  appear  and  give  evidence 
before  any  grand  jury,  or  in  any  court,  in  the  same  manner 
and  to  the  same  extent  as  other  persons;  and  no  person 
examined  as  a  witness  shall  be  excused  from  answering  any 
question  on  the  ground  that  his  answer  will  tend  to  convict 
him  of  an  offense  under  this  act ;  but  his  answers  or  evidence 
shall  not  be  used  against,  him  in  any  proceeding  or  prosecu* 
tion  whatever,  and  he  shiftll  not  be  liable  to  punishment  or 
indictment  for  the  offense  respecting  which  he  is  required  to 
testify. 

As  amended  bj  Laws  of  1860,  ch.  141. 
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CHAPTER  II. 

Proceedings  in  Criminal  Cases. 


CHAP.  69. 

AN  ACT  to  enforce  the  laws  and  preserve  order* 

Passbb  April  15,  1845. 

The  People  of  the  State  of  New  Torh^  represented  in  Senate 
and  Assembly 9  do  enact  as  follows : 

5 1.  The  commander-in-chief  may,  on  the  i4>plication  of  any 
sheriff,  d^nty  sheriff,  or  district  attorney,  or  either  of  them, 
or  of  the  mayor  or  recorder  of  any  city,  or  of  the  commuider 
of  any  uniform  company,  loan  to  rach  officer,  or  to  any  mili- 
tary company,  or  to  any  number  of  citizens,  or  to  any  city, 
village,  or  town,  any  number  of  stands  of  arms  and  military 
equipage  from  any  of  the  arsenals  or  military  stores  of  this 
state,  which  he  diall  deem  proper,  and  for  such  time  and  on 
such  terms  and  conditions  and  security  as  he  shall  deem 
proper. 

S  2.  On  the  application  of  the  sheriff,  under  sheriff,  or  dis- 
teict  attorney  of  any  county  of  this  state,  with  the  assent  of  a 
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majority  of  the  jadges  of  the  county  oonrts  of  stich  county,  ^"^-  ^ 
the  governor  may,  S  in  his  opinion  it  shall  be  necessary  and 
proper,  authorize  such  sheriff,  under  sheriff,  district  attorney, 
or  some  deputy  sheriff,  to  contract  with  and  organize  a  guard 
for  the  protection  of  any  jail  or  prison  in  said  county,  or  to 
arrest  and  detain,  or  have  in  safe  keeping  any  prisoner  or  pri- 
soners, or  to  enforce  any  process,  judgment  or  decree  of  any 
court;  which  application  and  authority  shall  be  in  writing, 
and  a  copy  thereof  filed  and  recorded  in  the  office  of  the  sec- 
retary of  state. 

S  3.  The  said  written  authority  shall  specify  the  number  of  isfumuir. 
persons  beyond  which  the  said  guard  shall  not  extend. 

3  4.  The  governor  may  at  any  time  revoke,  alter  or  modify  B«To<»t!on 
such  authority. 

5  6.  The  governor  may,  in  his  discretion,  permit  such  sheriff,  2i"*bJ* 
under  sheriff,  or  deputy,  to  contract  with  any  uniform  com-  maiewith 
pany,  or  companies,  to  form  such  guard.  *"'^ 

S  6.  Such  guard  when  so  formed,  shall  be  under  the  com-  chuMhow 
maud  and  direction  of  such  officer  or  officers  as  shall  be  desig-  ^d^"^ 
nated  by  the  governor,  and  in  case  he  shall  not  make  such 
designation,  then  under  the  command  of  the  sheriff,  imder 
sheriff,  or  deputy,  and  of  such  officer,  or  officers,  military  or 
civil,  as  shall  be  designated  by  such  sheriff  or  deputy ;  and 
shall  be  subject  to  all  such  rules  and  regulations  for  their 
government  and  action  as  shall  have  been  agreed  on  at  the 
time  of  their  organization^  or  afkerwards  mrected  by  the 
governor ;  and  the  governor  may  deliver  to  such  guard  any 
amount  of  ammunition  or  cartridges  that  he  shall  thmk  proper 
and  necessary. 

$  7.  The  members  of  the  said  guan)  shall  be  subject  to  such  Penaittoi. 
penalties  and  forfeitures  for  neglect  of  duty  or  disobedience 
of  orders,  as  shall  have  been  prescribed  at  the  time  of  their 
oiganization,  or  afterwards,  by  t^e  governor. 

$  8.  Such  guard  shall  receive  as  a  compensation  for  their  pwdiem 
services,  such  per  diem  allowance  as  shall  have  been  agreed  *"*~***' 
upon  at  the  time  of  their  employment,  or  at  any  time  after- 
wards, not  exceeding,  however,  the  sum  of  one  dollar  per  day 
for  each  private,  and  for  each  officer  such  sum  as  shall  have 
been  agr^  on,  not  exceeding  two  dollars  per  day,  and  for 
eaeh  horse  employed  singly  not  exceeding  one  dollar  per  day, 
toA  for  each  two  horse  team  and  driver,  not  exceeding  three 
doUars  per  day. 

Am  amended  by  Laws  of  1846,  ch.  66. 

S  9«  The  comptroller  may  require  such  vouchers  and  proofe  voadienM 
of  the  agreements  and  performance  of  service  under  this  act  u^'or"^ 
as  he  B&ll  deem  proper,  and  shall  from  time  to  time  audit  •^^^ 
and  allow  the  accounts  therefor  as  he  shall  deem  just ;  and 
when  so  audited  and  allowed,  shall  draw  his  warrant  on  the 
treasurer  for  the  payment  thereof,  and  the  treasurer  shall  pay 
the  same  out  of  any  moneys  not  otherwise  appropriated. 
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S  10.  The  oomptioller  may  require  such  yonehers  and  pioofb 
in  relation  to  all  and  each  of  any  such  expenses  as  he  shall 
deem  proper. 

S  11*  All  moneys  paid  from  the  treasury  on  the  warrant  of 
the  comptroller  by  virtue  of  any  of  the  foregoing  provisions 
of  this  act,  shall  be  charged  by  the  comptroller  to  the  county 
for  whose  benefit  the  same  has  been  so  paid,  and  he  shall  cer- 
tify the  amount  thereof  to  the  treasurer  of  said  county. 

S  12.  It  shall  be  the  duty  of  such  county  treasurer  to  lay 
the  same  before  the  supervisors  of  said  county  at  their  next 
annufid  meeting. 

§  13.  The  said  supervisors  shall,  at  their  next  annual  meetr 
ing,  cause  the  amount  thereof  to  be  levied  and  collected  as 
other  county  diarges  are  now  by  law  directed  to  be  levied : 
I^vided,  however,  if  the  said  board  of  sui>ervisor8  shall  think 
it  would  be  unreasonably  burthensome  to  such  county  to  raise 
the  whole  thereof  in  one  year,  the  said  sum  so  to  be  raised 
may  be  divided  into  two  or  three  equal  parts,  one  whereof 
shall  be  levied  and  collected  in  each  succeeding  year,  until 
the  whole  sum  shall  be  so  levied  and  collected. 

S  14.  The  sum  or  sums  levied  by  virtue  of  the  last  preced- 
ing section,  shall  be  paid  over  to  the  county  treasurer,  who 
fiball,  on  or  before  the  first  day  of  May  thereafter,  i>ay  over 
the  same  to  the  treasurer  of  the  state,  to  the  credit  of  sudbi 
county. 

S  16.  Whenever  the  sheriff  of  any  county  shall  deem  it 
necessary  to  raise  a  temporary  guard  for  the  protection  of  a 
jail  or  prison,  or  the  safe  keeping  of  prisoners,  he  may,  with 
the  assent  of  one  of  the  judges  of  the  county  courts,  employ 
such  temporary  guard  as  may  be  necessary,  until  a  guard  can, 
with  reasonable  diligence,  be  formed  and  organized  under  the 
second  section  of  tMs  act ;  the  expenses  of  which  said  tempo- 
rary gu£^  shall  be  audited,  allowed  and  paid  by  the  board 
of  supervisors  of  said  county,  as  other  county  charges. 

S  16.  The  expenses  of  the  sheriff,  or  other  county  officer, 
incurred  in  pursuance  of  any  of  the  provisions  of  this  act,  shall 
be  audited,  allowed  and  paid  by  the  board  of  supervisors  of 
the  county,  and  shall  be  a  portion  of  the  county  charges  of 
such  county,  to  be  levied  and  raised  as  other  county  charges 
are  by  law  levied  and  paid. 

S  17.  Every  person  who  shall  resist  or  enter  into  a  combi- 
nation with  any  person  or  persons,  to  resist  the  execution  of 
process,  shaU  be  guilty  of  a  misdemeanor,  and  be  punished  by 
imprisonment  in  the  county  jail  for  a  term  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

S  18.  Section  eighty  in  article  seven  of  title  six  of  chapter 
seven  of  the  third  part  of  the  Revised  Statutes,  is  h^aceby 
amended  so  that  the  said  section  shall  read:  "Whenever  a 
sheriff  or  other  public  officer  authorized  to  execute  any  pro^ 
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ceea  deliyered  to  him,  shall  find  or  have  reason  to  apprehend  aaiontia- 


that  resistance  will  be  made  to  the  execution  of  such  process, 
he  shall  be  authorized  to  command  every  male  inhabitant  of 
his  county,  or  as  many  as  he  shall  think  proper,  and  with  such 
anns  as  he  shall  direct,  and  any  military  company  or  compa- 
nies in  said  county,  armed  and  equipped,  to  assist  him  in 
overcoming  such  resistance,  and  if  necessary,  in  seizing, 
arresting  and  confining  the  resistors,  their  aiders  and  abettors, 
to  be  d^t  with  accoMing  to  law." 

S  19.  Whenever  the  governor  shall  be  satisfied  that  the  2j^*^|^ 
execution  of  civil  or  criminal  process  has  been  forcibly  resisted  aedared  in 
in  any  county  or  counties  of  this  state,  by  bodies  of  men,  or  i^!^ 
that  combinations  to  resist  the  execution  of  such  process  by  ^^^ 
force  exist  in  any  such  county  or  counties,  and  that  the  power 
of  such  county  or  counties  has  been  exerted,  and  is  not  suffi- 
cient to  enable  the  officer  having  such  process  to  execute  the 
same,  be  may,  on  the  application  of  such  officer  or  of  the  dis- 
trict attorney  of  such  county,  or  of  one  of  the  judges  of  the 
eounty  courts  thereof,  by  proclamation  to  be  published  in 
the  state  paper,  and  in  such  other  papers  as  he  shall  direct, 
dedaie  such  county  or  counties  to  be  in  a  state  of  insurrec- 
tion ;  and  may  order  into  the  service  of  the  state  such  number  voiontmr 
aatid  description  of  volunteer  or  uniform  companies  or  other  ^^<? 
militia  of  this  state  as  he  shall  deem  necessary,  to  serve  for  tSriJ^^ 
such  term  as  he  shall  direct,  and  under  the  command  of  such 
officer  or  officers  as  he  shall  think  proper ;  and  the  governor 
may,  when  he  shall  think  proper,  revoke,  or  declare  &at  such 
proclamation  shall  cease  at  axxeh.  time  and  in  such  manner  as 
he  shall  direct 

S  20.  Any  person  or  persons  who  shall,  after  the  publicar  f^^,^^ 
tion  of  such  proclamation  by  the  governor,  as  provided  in  exacotSSii 
section  nineteen  of  this  act,  resist  or  assist  in  resisting  the  ^^^^^^^^'^ 
execution  of  any  process  in  any  such  county  so  declared  to  be 
in  a  state  of  insurrection,  or  who  shall  aid  or  attempt  the  res- 
cue or  escape  of  any  prisoner  fix>m  lawful  custody  or  confine- 
ment^ or  who  shall  resist,  or  aid  or  assist  in  resisting  any  force 
ocderod  out  by  the  governor  to  quell  or  suppress  any  such 
insurrection,  shall,  upon  conviction,  be  adjudged  guilty  of  a 
felony,  and  punished  by  imprisonment  in  tiie  state  prison  for 
a  term  not  le§^  than  two  years. 

$  21.  Whenever  any  portion  of  the  militia  shall  be  ordered  JJ{JJ^*^ 
into  service  by  the  governor,  in  pursuance  of  section  nineteen  ^>^v 
of  this  act,  they  shall  be  paid  therefor  at  the  following  rates,  ^^^ 
to  vrit :  To  each  private  the  sum  of  one  dollar  per  day ;  to 
each  non-commissioned  officer  and  musician  the  sum  of  one 
dcrflar  and  twenty-five  cents  per  day,  and  to  all  commissioned 
officers  of  the  line,  and  to  the  field  and  staff  officers,  the  same 
compensation  as  is  paid  to  officers  of  the  army  in  the  service 
of  t^  United  States,  together  with  all  necessary  rations  and 
Ibtage,  and  for  the  horses  of  any  mounted  men  one  dollar  per 
day. 
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S  22.  The  expenses  under  the  sections  nineteen  and  twenty- 
one,  and  also  of  the  commissariat  and  other  military  depart- 
ments, shall  be  audited  and  allowed  by  the  comptroller,  and 
on  his  warrant  paid  by  the  treasurer,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated. 


CHAR  374. 

AN  ACT  to  prevent  attempts  to  commit  burglaries  and 

other  crimes. 
Passed  April  19,  1862;  three-fifths  being  present. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  AssenMy^  do  enaet  as  follows : 

Arming  At       §  1.  If  auy  porsou  in  this  state  who  shall  be  found  by  night 
di^^M    armed  with  any  dangerous  or  offensive  weapon  or  instrument 
^^feioni  whatsoever,  with  intent  to  break  or  enter  into  any  dwelling 
OM  intent,  house,  buildlng,  room  in  a  building,  cabin,  state  room,  rail* 
'  way  car  or  other  covered  enclosure  where  i)ersonal  property 
shall  be  and  to  commit  any  larceny  or  felony  therein,  or 
with  the  intent  to  commit  any  larceny  or  felony,  or  if  any 
person  shall  be  found  by  night  having  in  his  possession 
any  picklock,  crow,  key,  bit,  jack,  jitnmey,  nippers,  pick,  bet- 
tey  or  other  implements  of  burglary  with  the  intent  aforesaid, 
or  if  any  person  shall  be  found  in  any  dwelling  house,  build- 
ing or  place  where  personal  property  shall  be,  with  intent  to 
commit  any  larceny  or  felony  ther^n,  under  such  circmn- 
stances  as  shall  not  amount  to  an  attempt  to  commit  felony, 
every  such  offender  shall  be  deemed  guilty  of  a  misdemeanor. 
itodg-       If  any  person  shall  commit  any  such  oflfbnce  after  a  previous 
™*^''      conviction,  either  for  felony  or  petit  larceny,  or  such  misde- 
Fdony.      mcauor  as  aforesaid,  he  shall  be  deemed  guilty  of  a  felony, 
and  may  be  punished  by  imprisonment  in  a  state  prison  not 
to  exceed  five  years. 
When  S  2.  Whenever  any  larceny  shall  be  committed  by  stealing*, 

S^*^  taking  and  carrying  away  from  the  person  of  anotiier,  the 
fS*i^lane  off^^d^i^  iQfty  ^  punished  as  for  grand  larceny  althougfa 
Wttoien.  the  value  of  the  property  taken  shall  be  less  than  twenty-five 
dollars.  Attempts  under  similar  circumstances^  may  be  pun* 
ished  as  for  attempts  to  commit  grand  larceny. "" 
lAytng  S  3.  Every  person  who  shall  lay  hand  up6n  the  i)erBon  of 

Mudjjipon  3j|other  or  upon  the  clothing  upon  the  person  of  anotiier, 
^JaS^^  ^^^^  intent  to  steal  under  such  circumstances  as  shall  not 
rob.  amount  to  an  attempt  to  rob  or  an  attempt  to  conunit  laroeny, 

shall  be  decLied  guilty  of  an  assault  with  intent  to  steal,  and 
shall  be  punished  as  now  provided  by  law  for  the  punishm^it 
A«  to  proof,  of  misdemeanors.  It  shall  not  be  necessary  to  allege  or 
prove  in  any  prosecution  for  an  oflfence  under  this  section 
any  article  intended  to  be  stolen,  or  the  value  thereof,  or  the 
name  of  the  person  so  assaulted. 
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CHAR  360. 

AN  ACT  to  authorize  the  arrest  and  detention  of  fugitives 
from  Justice  from  other  states  and  territories  of  the 
United  States. 

Passed  May  6,  1889. 

Ths  People  of  the  State  of  New  Tork^  rqfresented  in  Senate 
aud  Assembly^  do  enact  as  follows : 

S  1.  Tbe  offioeKS  lespeetiyely  specified  in  section  first  of  ]|^?^^ 
title  seecmd  of  chapter  second  of  part  fourtii  of  the  Bevised  g^^j^p^^ 
Statutes,  shall  have  power  to  issue  process  for  the  apprehen-  ^'^"^^ 
sion  of  a  person  chieurged  in  any  state  or  tenitoiy  of  the 
United  States  witti  treason,  felony  or  other  crime,  who  shaJl 
flee  from  jostioe  and  be  found  within  this  state. 

$  2.  The  proceedings  shall  be  in  all  respects  similar  to  those  ^^^ 
under  title  second,  diopter  second,  part  fourth  of  the  Bevised 
Statutes,  for  the  arrest  and  commitment  of  persons  commit- 
ting offences  within  this  state. 

$  3.  If,  firom  such  examinatioi^  it  shall  satisfactorily  appear  ^^^^ 
that  such  person  has  committed  a  criminal  offence  and  is  a  0DiSdtto4 
fugitive  ftom  justice,  such  magistrate  by  warrant,  redting 
the  accusation,  shall  commit  sodi  fugitive  from  justice  to  the  H«wiMt. 
ecMiimon  jail,  th^re  to  be  detained,  for  sudi  time  to  be  speci- 
fied in  said  warrant,  as  the  said  magistrate  shall  deem  reason- 
able to  enable  such  fugitive  to  be  arrested,  by  virtue  of  the 
warrant  of  the  executive  of  this  state,  issued  according  to  the 
act  of  congress,  upon  the  requisition  of  the  executive  autho- 
rit«y  of  the  state  or  territory  in  which  such  fugitive  conmiitted 
such  offence,  unless  such  person  shall  give  bail  as  in  this  act 
is  provided  for,  or  until  he  shall  be  discharged  according  to  law. 

S  4.  The  person  thus  arrested  may  give  bail  in  such  sum  as  Bao  maj^ 
by  the  magistrate  shall  be  deemed  proper;  conditioned  that  ^^^ 
he  will  appear  before  the  said  magistrate,  at  such  time  as  to 
the  said  magistrate  shall  seem  reasonable;  and  will  deliver 
himself  up  to  be  ^nested  upon  the  warrant  of  tiie  executive 
of  this  state. 

$  5.  The  magistrate  before  whom  such  person  shall  have  Houceto 
been  examined  and  committed,  shall  inmiediately  cause  writ-  m^, 
ten  notice  to  be  given  to  the  district  attorney  of  the  county 
wh^e  such  commitment  takes  place,  of  the  name  of  such 
person  and  the  cause  of  his  arrest;  the  said  district  attorney  Hit  doty. 
iBhaU  immediately  thereafter  cause  notice  to  be  given  to  the 
governor  oi  the  state  or  territory,  or  to  the  state's  attorney, 
€€  to  tiie  presiding  judge  of  the  criminal  courts  of  the  dty  or 
eoimty  of  the  Btato  or  territory  having  jurisdiction  of  the 
offence  so  charged  to  have  been  committed  by  sudi  person,  to 
the  end  that  a  demand  in  pursuance  of  the  act  of  congress, 
may  be  made  for  the  arrest  and  surrender  of  said  person. 
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wk«i  ft«t-      S  ^«  ^^^  person  thns  arrested,  detained  or  baHed,  shall  be 
^2Si^^  discharged  from  such  detention  or  bail,  unless  at  or  before 
the  expiration  of  the  time  designated  in  the  warrant  of  com- 
mitment, or  in  the  condition  of  the  bail  bond,  he  shall  be 
demanded  or  arrested  by  such  warrant  of  the  executive  oi 
this  state, 
itotara  to        2  7.  It  shall  be  the  duty  of  the  magistrate  to  make  retam 
fnini      to  the  next  court  of  general  sessions  of  the  i)eace  of  the 
'^"''^'^     county,  of  his  proceedings  in  the  premises;  it  shall  be  the 
duty  of  the  said  court  of  sessions  to  inquire  into  the  cause 
thaconeni  ^^  ^^^  arrcst  and  detention  of  such  person;  and  if  such  per- 
•mJSona.     son  is  iu  custody,  or  the  time  for  his  arrest  as  designated  in 
the  condition  of  the  bail  bond  has  not  elapsed,  the  said  court 
of  general  sessions  in  its  discretion,  may  discharge  the  said 
person  from  detention,  or  may  order  the  said  baQ  bond  to  be 
canceled,  or  may  continue  his  detention  for  a  period  beyond 
the  time  specified  in  the  warrant  of  commitment,  or  may 
order  new  bail  to  be  given,  conditioned  for  the  surrender  of 
the  said  person  at  a  time,  shorter  or  longer  than  the  time 
designated  in  the  bail  bond  talcen  by  the  said  magistrate; 
and  if  said  person  is  in  custody  may  take  bail,  conditioned 
for  his  appearance  before  said  court,  to  be  surrendered  at  such 
time  as  to  said  court  may  seem  reasonable  and  proper. 
^  of  act     g  8.  The  governor  of  this  state  shall  transmit  a  copy  of 
Ac.  **"*•'  th£  law  to  the  executive  of  each  of  the  states  of  the  Union, 
to  the  end,  that  reciprocal  laws  may  be  enacted  by  such 
stiaues* 


CHAP.  243. 

AN  ACT  relative  to  the  recorders  of  the  several  cities  of 

this  State. 

Passed  May  1y  1840. 

The  People  of  ihe  State  of  New  Torh^  represented  in  Senate 
and  Assembly,  do  enact  as  follows : 
of  S  1.  The  recorders  of  the  several  cities  of  this  state  shall 
have  the  same  powers  in  relation  to  the  trial  of  criminals,  as 
are  given  to  a  judge  of  county  courts,  by  the  first  article  of 
Title  third,  Chapter  second,  Part  four  of  the  Bevised  Statutes. 


CHAP.  147. 

AN  ACT  to  defray  the  expenses  incurred  in  the  appre- 
hension of  certain  criminals. 

Passzd  May  9, 1846. 
The  People  of  O^e  State  of  Nem  York,  represented  in  SenaU 
and  Assembly y  do  enact  as  foUows: 
prorfnioiis       S  1.  The  provisions  of  section  eighteen  of  the  first  title  of 
^A^  ^    chapter  nine  part  first  of  the  Bevised  Statute®,  in  relation  to 
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the  geneial  fond  and  the  expenditcffes  chargeable  thereon,  bu^  w 
shall  be  deemed  to  apply  to  all  cases  iu  whidi,  for  offences  •ppix* 
against  the  criminal  laws  of  this  state,  persons  cbarg^  there* 
with,  have  been  or  shall  be  apprehended  or  legally  pursued 
imder  the  provisions  of  article  tenth  of  the  treaty  of  the 
United  States  of  America  and  the  Queen  of  the  United  King- 
Aom  of  Great  Britain  and  Ireland,  concluded  and  signed  by 
their  plenipotentiaries  at  Washington,  on  the  ninth  day  of 
August,  one  thousand  eight  hundred  and  forty-two,  entitled 
a  treaty  to  settle  and  define  the  boundaries  between  the  terri- 
tories of  the  United  States,  and  the  possessions  of  her  Britan- 
nic Majesty  in  North  America,  for  the  final  suppression  of  the 
Afidcan  slave  trade,  and  for  the  giving  up  of  criminals  fugitive 
ftom  justice  in  certain  cases. 


CHAP.  338. 

AN  ACT  to  amend  article  two  of  title  four,  chapter  two, 
of  part  four  of  the  Revised  Statutes,  entitled  of  "indict- 
ments and  proceedings  thereon." 

Passbd  October  26, 1847. 

Hie  People  of  ths  State  of  New  Tarky  represented  in  Senate 
and  Assenibtyf  do  enact  as  follows : 

S  1-  A  warrant  for  the  arrest  of  any  defendant  indicted,  wamaibf 
may  be  issued  by  the  district  attorney  at  any  time  after  such  Jom^. 
indictment  shall  be  found. 


CHAP.  199. 

AN  ACT  in  relation  to  the  property  and  monejr  taken 
from  persons  arrested  and  accused  of  crimes  in  the  city 
of  New  York  and  Brooklyn, 

Passsd  April  9,  1855. 

The  People  of  the  State  of  New  Yorh^  represented  in  Senate 
and  Assejnbhfy  do  enact  as  follows: 

S  1«  Whenever  any  goods,  chattels  or  money,  shall  be  taken  ^^<gu^t» 
from  any  person  or  persons  in  the  city  of  New  York,  or  the  GweoT  - 
city  of  Brooklyn,  charged  with  the  commission  of  any  crime 
or  misdemeanor,  the  same  shall  be  immediately  conveyed  to  a 
police  court,  and  properly  marked  and  inventoried  in  a  book 
to  be  kept  for  that  purpose  by  the  property  clerk,  together 
with  the  time  the  same  was  so  taken  from  such  person,  and 
the  name  of  such  person,  together  with  the  name  or  names 
of  the  parties,  if  any,  who  claim  such  property  or  money,  and 
a  copy  of  sudi  inventory  shall  be  given  to  the  party  from 
whom  the  same  was  taken,  and  such  property  and  money 
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^^^'  Bhall  be  deposited^widi  the  proiierty  clerk  of  the  oommittiDg 
magistxate.  In  case  said  property  or  money  shall  not,  within 
ten  dayiB  after  such  arrest  and  seizure,  be  daimed  by  any 
other  person  or  persons,  the  same  shall  be  delivered  to  the 
person  from  whom  the  same  was  taken,  and  to  no  other  per- 
son, either  attorney,  agent,  factor  or  clerk.  In  case  said  pro- 
perty or  money  shall  within  said  ten  days  be  claimed  by  any 
other  person  or  persons,  it  shall  be  retained  by  such  derk 
until  after  the  discharge  or  conviction  of  tlie  person  from 
whom  the  same  was  taken ;  and  if  such  daimant  or  claimants 
shall  establish  to  the  satis&ction  of  the  committing  magis- 
trate, that  he  or  they  are  the  rightful  owners,  the  same  shall 
be  restored  to  him  or  them,  unless  otherwise  directed  by  the 
court  of  sessions ;  otherwise,  it  shaU  be  returned  to  the  accused 
personally,  and  not  to  any  attorney,  agent,  factor  or  derk  of 
such  accused  person. 
I^^for  S  2*  ^^y  officer  or  other  person  offending  against  the  pro- 
^**'''^  visions  of  this  act,  shall,  on  conviction  thereof,  be  deemed 
guilty  of  a  misdemeanor,  ^d  be  punished  by  imprisonment 
In  the  penitontiary  for  not  less  than  one  month,  nor  more 
than  six  months,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  both,  in  the  discretion  of  the  court 


CHAP.  416. 

AN  ACT  in  relation  to  the  indictment  and  place  of  trial 

of  nuisances. 

Passed  July  8,  1851. 

The  People  of  the  State  of  New  Yorkj  represented  in  Setuite 
and  Assembly  J  do  enact  as  foUows: 

indkst-  S  !•  Whenever  any  nuisance  shall  be  erected  or  continaed, 

?ii1[^M     ^^  ^^  ^^^^  ^^®  boundary  line  of  the  counties  of  New  York, 

whM«toiM  Westohester  and  Queens,  the  same,  and  the  persons  by  whom 

sudi  nuisance  shall  have  been  erected  or  continued,  may  be 

indicted  in  either  coimty  injuriously  affected  thereby;  and 

thereupon  the  same  proceedings  shall  be  had  and  taken,  and 

the  sentence  of  the  court  may  be  enforced  in  the  same  manner 

as  if  the  said  nuisance  waa  situated  within  the  county  in  which 

the  indictment  was  found. 

Baeord«of      S  ^*  ^^^  record  of  any  conviction  under  this  act,  shall  be 

^<^'fto  be  ^^  i^  ^^^  clerk's  office  of  the  county,  in  which  such  nuisance 

A>^         is  located ;  and  thereupon  process  shall  be  issued  to  the  sheriff 

of  such  county  to  abate  such  nuisance,  in  the  same  manner  as 

if  the  conviction  was  had  in  the  county  in  which  the  record 

waa  filed. 
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CHAP.  151. 

AN  ACT  relative  to  the   trial  of  offences  committed 
against  joint  stock  associations. 

Passbd  April  8,  1862. 

The  People  of  ihe  State  of  New  York^  represented  in  Senate 
and  Assembly^  do  enact  as  foUows: 

%  1.  It  shall  not  be  necessary  in  an  indictment  against  any  ^^|^^ 
person  or  persons,  for  an  offence  committed  against  the  rights 
or  property  of  any  Joint  stock  association  organized  under  the 
statutes  of  this  state,  to  set  forth  the  names  of  the  members 
of  snch  association,  nor  to  prove  the  same  on  the  trial  of  sach 
indictment,  but  it  shall  be  sufficient  to  set  forth  in  such  in- 
dictment the  name  assumed  and  used  by  such  association  in 
ita  bnoness,  and  to  prove  the  same  on  the  trial  accordingly. 


CHAP.  5. 

iN  ACT  in  relation  to  the  trial  of  convicts  in  county  and 
state  prisons. 

Passed  January  81, 1846. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly  t  do  enact  as  foUows : 

5 1.  Whenever  it  shall  appear  to  the  court  in  which  an  g^^«™ 
indictment  is  pending,  and  to  be  tried  against  any  person  for  broogtat 
an  offence  committed  by  him,  while  imprisoned  in  any  county  SS^hSSi^ 
prison,  or  in  any  one  of  the  state  prisons,  on  the  person  of  "*^~" 
another  individual  confined  in  such  jail  or  state  prison,  that 
any  other  person  confined  in  any  county  prison,  or  in  any 
one  of  the  state  prisons,  is  an  important  witness  in  behalf  of . 
the  person  so  indicted,  such  court  may  and  are  hereby  autho- 
rized to  grant  a  writ  of  habeas  corpus  for  the  purpose  of 
bringing  sudi  prisoner  before  such  court  to  testify  upon  the 
trial  of  such  indictment,  in  behalf  of  the  party  maUng  the 
application. 

5  2.  Every  person  when  brought  up  on  such  writ  may  be  ii*ybe«. 
examined  as  a  witness  on  such  trial,  and  shall  be  competent  ^tmiM. 
to  testify  thereon  in  behalf  of  the  defendants  or  the  people, 
notwithstanding  his  conviction  and  imprisonment. 

S  3.  The  court  in  which  any  indictment  is  pending  against  ^^ 
any  person  imprisoned  on  conviction  of  a  crime  in  any  county  maybe 
jail  or  state  prison,  for  an  offence  committed  during  such  f^t^^ 
imprisonment,  is  hereby  authoriised  to  issue  a  writ  of  habeas 
corpus  for  the  purpose  of  bringing  the  individual  so  indicted 
before  such  court  for  arraignment  or  trial  on  such  indictment. 
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CHAP.  59. 

AN  ACT  to  provide  for  the  payment  of  the  expenses  of 
witnesses  on  the  trial  of  inaictments  in  certain  cases. 

Passed  April  0, 1846. 

The  Petyple  of  the  State  of  New  Tork^  represented  in  Senate 
and  Assembly^  do  enact  as  follows: 

Par  of  wit-  S  1*  When  any  person  shall  attend  a  circuit  court  on  the 
■"'^"  trial  of  an  indictment  removed  from  any  court  of  oyer  and 
terminer  into  the  supreme  court,  as  a  witness  in  behalf  of  the 
people  of  this  state,  upon  the  request  of  the  public  prosecutor 
or  upon  a  subpoena,  or  by  virtue  of  a  recognizance  for  that 
purpose ;  and  it  shall  appear  that  such  person  has  come  from 
any  other  state  or  territory  of  the  United  States,  or  from  any 
foreign  country,  or  that  such  person  is  poor,  the  judge  presid- 
ing at  such  court  may,  by  an  order  in  the  minutes  thereof, 
direct  the  county  treasurer  to  pay  such  witness  such  sum  of 
money  as  shall  seem  reasonable  for  his  expenses,  which  order 
shall  be  of  the  same  efibct,  and  upon  which  the  same  proceed- 
ings shall  be  had  as  if  the  same  had  been  made  by  a  court  of 
oyer  and  terminer  or  a  court  of  general  sessions,  under  the 
thirteenth  section  of  title  eight,  dutpter  two,  and  part  four  of 
the  Bevised  Statutes. 


CHAR  4. 

AN  ACT  to  amend  an  act  passed  Januanr  31,  1846, 
entitled  "An  act  in  relation  to  the  trial  oi  convicts  in 
county  and  state  prisons." 

Passed  February  3, 1847. 

The  People  of  the  State  of  New  Yot%  represented  in  Senate 
and  AssenMy^  do  enact  as  follows : 

HabMs  S  ^-  '^^  court  in  which  any  indictment  is  i>ending  for  a 

^^^°''  felony,  against  any  i)erson  imprisoned  on  conviction  of 
a  crime,  in  any  county  jail  or  state  prison,  is  hereby  autho- 
rized to  issue  a  hal>eas  corpus  for  the  purpose  of  bringing  the 
individual  so  indicted  before  such  court  for  arraignment  or 
trial,  on  such  indictment 
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CHAP.  332. 

AN  ACT  in  relation  to  peremptory  challenges  to  jurors 
by  the  people,  on  trial  of  indictments. 

Passed  April  17, 1858. 

The  People  of  the  State  of  Wew  York^  represented  in  Senate 
and  Assembly y  do  enact  as  foUows : 

S  1.  On  any  trial  for  any  offence  punishable  by  death,  or  ^^f«« 
by  imprisonment  in  the  state  prison  for  the  term  of  ten  years,  i^opie. 
or  for  a  longer  time,  the  people  shall  be  entitled  peremptorily 
to  challenge  five  of  the  persons  drawn  as  jurors  for  such  trial, 
and  no  more;  and  on  the  trial  of  an  indictment  for  any 
offence  punishable  by  imprisonment  for  a  less  term  than  ten 
years,  the  people  shall  be  entitled  peremptorily  to  challenge 
three  of  the  i>ersons  drawn  as  jurors  for  such  trial,  and  no 
more. 


S  2.  Nothing  in  this  act  contained  shall  be  deemed  to  pre-  ^^^\ 
vent  any  challenges  heretofore  allowed  either  to  the  array  of  ■erred.' 
jurors  or  to  individual  jurors. 


duO- 


CHAP.  135. 

AN  ACT  in  relation  to  district  attorneys. 

Passed  March  31,  1860 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Torkj  represented  in  Senate 
and  Assembly^  do  enact  asfoUotcs: 

S  1.  It  shall  be  the  duty  of  the  district  attorneys  of  the  District 
several  counties,  within  thirty  days  after  the  close  of  any  Sie^^?^ 
term  of  the  court  at  which  criminals  are  tried,  to  file  in  the 
connty  clerk's  office  full  and  correct  minutes,  or  a  copy 
thereof,  of  the  evidence  taken  on  the  trial  of  such  criminals 
as  have  been  convicted  at  said  term. 

5  2.  It  shall  be  the  duty  of  the  county  clerks  of  the  several  coraty 
eonnties  in  this  state  to  transmit  to  the  governor,  on  his  trSnmu  lo 
application,  such  minutes  of.  testimony  as  filed  in  their  offices  ^^^^'' 
lespectively. 


CHAP.  268. 

AN  ACT  to  abolish  public  executions. 

Passed  May  9, 1835. 
The  People  of  the  State  of  New  Torkj  represented  in  Senate 
and  Assembly^  do  enact  as  follows : 

S  1.  Whenever  any  person  shall  be  condemned  to  suffer  g'^*^ 
death  for  any  crime  of  which  such  person  shall  have  bew  priMn- 

Digitized  by  LjOOQIC 


174  ADMINISTRATION  OP  CRIMINAL  JUSTICE. 


lAUIT; 


convicted  in  any  conrt  of  this  state,  such  punishment  shall  be 
inflicted  within  the  walls  of  the  prison  of  the  county  in  which 
such  conviction  shall  have  taken  place,  or  within  a  yard  or 
enclosure  ai^joining  said  prison, 
be  inrTto?  S  2.  It  shall  bc  the  duty  of  the  sheriff  or  under  sheriff  of 
sheriffs  at  thc  couuty,  to  bc  prcscut  at  such  execution,  and  to  invite  the 
txecatioDB.  pj^^^nce,  by  at  least  three  days'  previous  notice,  of  the 
judges,  district  attorney,  clerk  and  surrogate  of  said  county, 
together  with  two  physicians  and  twelve  reputable  citizens, 
to  be  selected  by  said  sheriff  or  under  sheriff:  And  the  said 
sheriff  or  under  sheriff  shall,  at  the  request  of  the  criminal, 
permit  such  minister  or  ministers  of  the  gospel,  not  exceeding 
two,  as  said  criminal  shall  name,  and  any  of  the  immediate 
relatives  of  said  criminal,  to  attend  and  be  present  at  such 
execution;  and  also  such  officers  of  the  prison,  deputies  and 
constables  as  said  sheriff  or  under  sheriff  shall  deem  expe- 
dient to  have  present;  but  no  other  persons  than  those  herein 
mentioned  shall  be  permitted  to  be  present  at  such  execution, 
nor  shall  any  person  under  age  be  allowed  to  witness  the 
same, 
oerttfleato  g  3.  Thc  shcriff  or  under  sheriff  and  judges  attending  such 
to  bo  made,  ^xccution,  shall  prepare  and  sign,  officially,  a  certificate  set- 
ting forth  the  time  and  place  thereof,  and  that  such  criminal 
was  then  and  there  executed  in  conformity  to  the  sentence  of 
the  court  and  the  provisions  of  this  act;  and  shall  procure  to 
said  certificate  the  signatures  of  the  other  public  officers  and 
persons,  not  relatives  of  the  criminal,  who  witnessed  such 
execution:  And  the  sheriff  or  under  sheriff  shall  cause  snch 
certificate  to  be  filed  in  the  office  of  the  clerk  of  said  county, 
and  a  copy  thereof  to  be  published  in  the  state  paper,  and  in 
one  newspaper,  if  any,  printed  in  said  county, 
parte^  g  4.  Such  parts  of  the  Bevised  Statutes  and  laws  of  this 
SuTtateeto  state  as  are  inconsistent  with  this  act,  are  hereby  repealed. 


be  repealed. 


CHAP.  118. 

AN  ACT  in  relation  to  crimes  punishable  with  death 

Passbd  April  30, 1846. 

The  People  of  ths  State  of  Neto  Yorky  represented  in  Senate 
and  AssemMy^  do  enact  as  follows: 

coBTieta         §  1.  If  in  any  county  there  shall  not  be  a  jaU,  or  the  jail 
tod^Mth'    erected  shall  become  unfit  or  unsafe  for  the  confinement  of 
SSTflJJd '^  prisoners,  or  shall  be  destroyed  by  fire  or  otherwise,  and  the 
■jjd  «««n-   judges  of  county  courts  of  such  county,  or  any  three  of  them 
toiaSi^   shall  have  according  to  law  designated  the  jaal  of  some  con- 
tiguous county  for  the  confinement  of  the  prisoners  of  their 
county,  it  shall  be  the  duty  of  the  sheriff  of  the  county  in 
which  any  convict  sentenced  to  death  shall  be  confined,  to 
attend  upon  the  day  appointed  for  the  executing  of  the  aieiir 
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fence  at  the  jail  of  said  county  designated  \>j  said  judges, 
aad  there  conduct  the  proceedings,  and  execute  the  sentence 
m  all  respects  as  if  the  jail  was  located  in  the  county  where 
mah  conyiction  was  had. 


CHAP.  462. 

AN  ACT  to  extend  the  powers  of  circuit  courts  and  courts 
of  oyer  and  terminer. 

Passed  April  18,  1859. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
4iMd  Aesemhtyf  do  enact  as  follows: 

5 1.  Whenever  an  indictment  has  been  of  shall  be  removed  ^^^SS?^ 
from  a  court  of  oyer  and  terminer,  or  any  other  court,  into  fngtoa. 
the  supreme  court,  and  a  conviction  has  been  or  shall  be  had 
thereon  at  a  circuit  court,  judgment  may  be  rendered  thereon 

by  such  circuit  court,  or  any  other  circuit  court  which  may  be 
held  in  the  same  connty,  with  the  same  effect  as  a  court  of 
oyer  and  terminer  may  render  judgment  upon  a  conviction 
had  therein. 

52.  Whenever,  after  conviction  upon  any  indictment,  the  SS^*' 
leooid  thereof  shall  be  removed  from  any  other  court  into  effect  ot 
the  supreme  court  for  the  purpose  of  review,  the  supreme 

court  shall,  upon  afl9rming  or  reversing  the  judgment  or 
other  proceedings,  remit  the  record  to  the  court  ft^m  which 
the  same  was  removed;  and  the  court  to  which  the  same 
shall  be  so  remitted  shall  have  power  to  proceed  thereon 
according  to  the  decision  and  direction  of  the  supreme  court. 

5  3.  Courts  of  oyer  and  terminer  shall  have  the  same  i)ower  ^owti^of 
to  change  the  place  of  trial  upon  any  indictment  pending  temtow 
therein  as  the  supreme  court  now  has  to  change  the  place  of  ^l^' 
trial  in  civil  actions,  and  when  the  place  of  trial  shall  be  so  ^^ 
changed  the  indictment  shall  be  deemed  to  be  pending  in  the 
court  of  oyer  and  terminer  of  the  county  to  which  the  place 
of  trial  has  been  so  changed,  and  such  court  may  proceed  to 
try  the  same  and  render  judgment  thereon. 


CHAP.  65. 

AN  ACT  concerning  the  writ  of  certiorari  in  criminal 

cases. 

Passed  March  21,  1829. 

The  People  of  ihe  State  of  New  TorTc^  represented  in  Senate 
md  AssenMjf  do  enact  asfdUnvs: 

SL  No  eertiorari  to  remove  into  the  supreme  court  any  g^^JJJ* 
itkUetment  pending  in  a  court  of  oyer  and  terminer,  before 
tAsl  tbweon,  diall  be  dfectual,  unless  allowed  by  a  justice 
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fihall  have  authority  to  allow  such  writ. 
B^itobe       S  2.  Before  allowing  any  writ  of  certiorari  to  lemove  an 
*'*''"        indictment  fix)m  any  court  of  oyer  and  terminer,  the  officer  to 
,  whom  application  for  such  allowance  shall  he  made  shall  take 
from  the  defendant  a  recognizance  with  sufficient  sureties, 
and  in  such  penalty  as  such  officer  shall  direct,  conditioned 
.   tibat  the  defendant  prosecuting  such  certiorari  will  appear  at 
the  return  day  thereof,  in  the  supreme  court,  and  plead  to 
such  indictment,  if  issue  be  not  fUready  joined  therein,  and 
will  not  depart  such  court  without  its  leave,  and  that  he  will 
obey  the  orders  and  rules  of  such  court  in  respect  to  the  trial 
of  such  indictment,  and  the  judgment  and  all  other  proceed- 
ings thereon. 


CHAP.  12. 

AN  ACT  to  amend  the  eighty-third  section  of  title  four 
of  chapter  two  of  the  fourth  part  of  the  Revised 
Statutes,  concerning  the  allowance  of  writs  of  certiorari 
in  criminal  cases. 

Passed  February  24, 1847. 

7^e  People  of  the  State  of  Netv  Yorfc,  represented  in  Senate 
and  Assembly i  do  enact  asfoUows: 

Write  of  g  1.  Whenever  any  indictment  shall  be  pending  in  any 
^"i^^^uua  court  of  oyer  and  terminer  for  the  crime  of  treason  against 
the  people  of  this  state,  or  of  murder,  or  of  arson  in  the  first 
degree,  and  the  person  indicted  is  in  custody,  a  writ  of  cer- 
tiorari to  remove  the  same  into  the  supreme  court  may  be 
allowed  by  a  justice  thereof,  without  taking  any  recognizance 
for  the  appearance  of  such  person  in  said  court. 


CHAP.  82. 

AN  ACT  in  relation  to  writs  of  error  in  behalf  of  the 
people  in  criminal  cases. 

Passed  March  22, 1852. 

The  People  of  the  State  of  New  Yorh^  represented  in  Senate 
and  Assembly^  do  enact  asfoUows: 

Write  6f  S  !•  Writs  of  error  to  review  any  judgment  rendered  in 
S^if  of  favor  of  any  defendant  upon  any  indictment  for  any  criminal 
S*c85^  offence,  except  where  such  defendant  shall  have  been  ac- 
quitted by  a  jury,  may  be  brought  in  behalf  of  the  people  of 
this  state,  by  the  district  attorney  of  the  county  where  such 
judgment  shall  be  rendered,  upon  the  same  being  allowed  by 
a  justice  of  the  supreme  court;  and  the  court  of  appeals  shaU 
have  full  power  to  review,  by  writ  of  error  in  bdialf  of  the 
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people,  any  such  judgment  rendered  iu  the  supreme  court  in 
favor  of  any  defendant  charged  with  a  criminal  oflfence. 

20  N.  Y.,  632;  19  N.  T.,  63Y,  649,  683:  18  N.  T.,  9;  16  K  Y.,  58,  601; 
14  N.  Y.,  74,  593;  10  N.  Y.,  463;  7  N.  Y.,  389;  6  N.  Y.,  463;  2  N. 
Y.,  9,  193;  4  B.,  460;  2  H.,  248;  23  W.,  634;  7  Cow.,  339;  7  Ab., 
271;  6  Ab.,  420;  17  How.  P.  R.,  151,  316;  15  How.  P.  R.,  305;  3 
How.  P.  E.,  261;  3  P.  C.  R.,  208,'  681;  2  P.  0.  R.,  148;  1  P.  0.  R., 
262,  347,  396,  474,  611. 


CHAP.  337. 

AN  ACT  to  enlarge  the  jurisdiction  of  the  courts  of 
general  and  special  sessions  of  the  peace,  in  and  for 
file  city  and  county  of  New  York. 

Passbd  April  12,  1855. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  asfoUows: 

§  1.  The  court  of  general  sessions  of  the  peace  in  and  for  JnriBdio- 
flie  city  and  county  of  New  York,  shall  have  power  to  hear,    ^' 
determine,  and  punish,  according  to  law,  all  crimes  and  mis- 
demeanors whatsoever,   including  crimes   punishable  with 
death,  or  imprisonment  in  the  state  prison  for  life. 

§2.  All  the  provisions  of  law  whatsoever  now  existing,  ^pg^Jf- 
relating  to  courts  of  oyer  and  terminer,  and  regarding  trials  lawi!* 
of  indictments  for  capital  offences,  and  for  offences  punish- 
able by  imprisonment  in  the  state  prison  for  life,  and  regard- 
ing sentences  thereupon,  and  writs  of  error,  bills  of  exceptions, 
certioraris,  and  writs  of  habeas  corpus,  arising  upon  trials  of 
snch  indictments,  are  hereby  applied  to  the  said  court  of  gene- 
ral sessions  of  the  peace  in  and  for  the  city  and  county  of  New 
York. 

S  3.  Every  conviction  for  a  capital  offence,  or  for  one  pim-  Appeals. 
ishable  as  a  minimum  punishment  by  imprisonment  in  state 
prison  for  life,  shall  be  brought  before  the  supreme  court  and 
court  of  appeals,  from  the  courts  of  oyer  and  terminer  of  this 
state,  or  from  the  said  court  of  general  sessions  of  the  peace 
in  and  for  the  city  and  county  of  New  York,  by  a  writ  of 
error,  with  a  stay  of  proceedings  as  a  matter  of  right.  And 
the  said  appellate  court  may  order  a  new  trial  if  it  shall  be 
satisfied  that  the  verdict  against  the  prisoner  was  against  the 
weight  of  evidence  or  against  law,  or  that  justice  requires  a 
new  trial,  whether  any  exception  shall  have  been  taken  or  not 
in  the  court  below. 

S  4.  The  court  of  oyer  and  tenniner  in  and  for  the  city  and  j^Jki?*'  ^' 
county  of  New  York,  may,  by  an  order  to  be  entered  in  its  mente] 
minutes,  send  all  indictments  for  any  crimes  (including  crimes 
punishable  with  death  or  imprisonment  in  the  state  prison  for 
life),  that  may  hereafter  be  in  any  way  brought  before  the 
said  court  to  the  court  of  general  sessions  of  the  i>eace  in  and 
for  the  city  and  county  of  New  York,  to  be  there  heard,  tried 
and  determined,  according  to  law. 

Digitized  by  LjOOQ IC 


ADMINISTRATION  OF  CRIMINAL  JUSTICE. 

S  5.  The  court  of  special  sesaions  of  the  peace  in  and  for 
the  city  and  county  of  New  York,  shall  have  power  to  hear, 
determine,  and  punish  according  to  law,  all  complaints  for 
misdemeanors,  and  shall  possess  exclusive  jurisdiction  thereof, 
unless  the  said  court  of  special  sessions  shall  order  any  snob 
complaint  to  be  sent  to  the  court  of  general  sessions  of  the 
peace;  and  unless  the  accused,  when  arrested  and  brought 
before  the  committing  magistrate,  shall  elect  to  have  his  case 
heard  and  determined  by  the  court  of  general  sessions  of  the 
peace  in  and  for  the  city  and  county  of  New  York;  and  it  is 
hereby  made  the  duty  of  such  magistrate,  upon  such  arrest, 
to  inform  the  said  accused  of  the  provisions  of  this  section. 

§  6.  The  court  of  general  sessions  of  the  peace  in  and  for 
the  city  and  county  of  New  York,  shall  have  power  at  all 
times  to  make  rules  and  regulations  for  its  government  and 
conduct,  and  to  enforce  the  same  by  imprisonment  for  con- 
tempt, or  by  line,  or  by  both. 

S  7.  AH  fines  imposed  by  the  courte  of  oyer  and  terminer, 
and  general  and  special  sessions,  in  the  city  and  county  of 
New  York,  may  l)e  at  any  time  remitted  by  the  judge  impos- 
ing the  same,  and  in  addition  to  such  remission,  t^  court 
may,  in  its  discretion,  substitute  imprisonment.  All  such 
fines  shall  be  collected  by  and  paid  to  the  cleric  of  said  courts, 
and  by  him  accounted  for  to  the  chamberlain  of  said  city  and 
county  of  New  York,  with  a  statement  under  oath. 

§  8.  All  acts,  statutes,  parts  of  acts  and  parts  of  statutes, 
or  provisions  of  law,  conflicting  with  any  of  the  provisions  of 
this  act,  are  hereby  repealed. 


Cvroon 
MlTer 


CHAP.  155. 

AN  ACT  in  relation  to  coronera 

Passkd  April  11, 1842. 

Ths  People  of  the  State  of  Netv  YorJc,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

jio  S  1.  The  coroners  of  the  several  counties  in  this  state  aie 
^^.Ac.  h^r^^y  required  to  deliver  over  to  the  treasurer  of  their  re- 
<i>wioty^ '  spective  counties,  all  moneys  and  other  valuable  things  which 
'"^  have  been  or  may  hereafter  be  tbund  with  or  upon  the  bodies 
of  persons  on  whom  inquests  have  been  or  may  hereafter  be 
held,  and  which  shall  not  have  l>een  claimed  by  tbe  legal 
representatives  of  such  person  or  i>ersons,  within  sixty  days 
after  this  act  becomes  a  law,  in  cases  of  inquests  heretofore 
held ;  and  in  cases  which  may  hereafter  arise,  within  sixty 
days  after  the  holding  of  any  such  inquest}  and  in  defaidt 
thereof,  the  said  treasurers  shall  be  authorized,  and  are 
required  to  institute  the  necessary  proceedings  to  compel  such 
delivery. 
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52.  The  ueveral  treagarers  to  whom  any  such  vahiable  ^^ 
thing  shall  be  delivered,  pursuant  to  the  provisions  of  this  act,  gj^fi^ 
shall,  as  soon  thereafter  as  may  be,  convert  the  same  into 
money,  and  place  the  same  to  the  credit  of  the  county  of  which 
he  is  treasurer ;  and  if  demanded  within  six  years  thereafter, 
by  the  legal  representatives  of  the  person  on  whom  the  same 
was  found,  the  said  treasurer,  after  deducting  the  expenses 
iDcnrred  by  the  coroner,  and  all  other  expenses  of  the  county 
in  relation  to  the  same  matter,  shall  pay  the  balance  thereof 
to  such  legal  representative. 

S  3.  Before  auditing  and  allowing  the  accounts  of  such  S^J^ 
coroners,  the  supervisors  of  the  county  shall  require  from  iiTcwd^to^ 
them  respectively,  a  statement  in  writing  containing  an  inven-  "****" 
tory  of  all  money  and  other  valuable  things  found  with  or 
npon  all  persons  on  whom  inquests  shall  have  been  held,  and 
the  manner  in  which  the  same  had  been  disposed  of,  verified  by 
the  oath  or  afiirmation  of  the  coroner  making  the  same,  that 
BQch  statement  is  in  all  respects  just  and  true,  and  that  the 
money  and   other   articles   mentioned  therein   have  heen 
delivered  to  the  treasurer  of  the  county  or  to  the  legal  repre- 
sentative of  such  person  or  persons. 

S  4.  The  said  coroners  shall  be  entitled  to  receive  a  reason-  SiJ^ 
able  compensation  for  making  and  rendering  such  statement 
and  for  their  trouble  and  services  in  the  preservation  and 
delivery  of  said  effects  and  property  herein  before  provided,  ^ 

and  all  reasonable  expenses  incurred  by  them  in  relation 
tiiereto  to  be  audited  by  the  board  of  supervisors,  in  addition 
to  the  fees  or  compensation  to  be  allowed  by  them  for  hold- 
mgan  inquest. 


CHAP.  118. 

AN  ACT  to  reduce  the  number  of  jurors  to  be  summoned 
and  sworn  by  coroners. 

Passed  April  21,  1847. 

The  Peopie  of  ^  State  of  New  York^  r^resented  in  Senate 
mi  AeeenMy,  do  enact  as  follows : 

S 1.  Whenever  any  coroner  shall  receive  notice  that  any  f^SSS!^ 
person  has  been  slain,  or  has  suddenly  died,  or  has  been  dan- 
gcflronsly  wounded,  or  has  been  found  dead  under  such  cir^ 
eomslanees  as  to  require  an  inquisition,  it  shall  be  the  duty 
of  such  coroner  to  go  to  the  place  where  such  person  shall  be, 
and  forthwith  to  summon  not  less  than  nine,  nor  more  than 
fifteen  persons,  qualified  by  law  to  serve  as  jurors,  and  not 
exempt  from  such  service,  to  appear  before  sudi  coi*oner  forth*- 
with,  at  such  place  as  lie  shall  appoint,  to  make  inquisition 
^neeming  siKsh  death  or  woundlng.^ 

5  2.  Wlienever  six  or  more  of  the  jurors  shall  appear,  they  JJ^^JJ^i, 
•hall  be  sworn  in  the  manner  prescribed  by  the  second  section 

.,y,,..uuy  Google 


180  ADMINISTRATION  OF  CRIMINAL  JUSTICE. 


PART  IT. 


COBtB. 


of  article  first,  title  seventh  of  chapter  second  of  part  fourth 
of  the  Revised  Statutes. 


CHAP.  265. 

AN  ACT  regulating  costs  in  the  courts  of  general  sessions 

of  the  peace. 

Passbd  May  9, 1835. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly  J  do  enact  as  foUows : 

Rate  of  S  1-  I^  ^^1  cases  lu  which  courts  of  general  session  of  the 

peace  are  authorized  to  award  costs,  such  costs  shall  be 
awarde(]  only  at  and  after  the  rate  allowed  for  similar  services 
in  the  courts  of  common  pleas. 


CHAP.  287. 

AN  ACT  to  regulate  the  taxation  of  the  accounts  of  dis- 
trict attorneys. 

Passed  May  11,  1835. 
The  People  of  the  State  of  New  York,  represented  in  Senate 
I  and  Assembly,  do  eno/ct  as  follows : 

Notice  of  S  !•  Before  the  taxation  of  the  account  of  any  district  attor- 
uxation.  j^^y^  foj.  fo^g  3jj^  services  i)erformed  by  him,  and  which  by 
law  are  chargeable  to  the  county,  such  district  attorney  shall 
cause  the  chairman  of  the  board  of  supervisors  of  such  county, 
or  if  there  be  no  such  chairman,  then  the  clerk  of  the  board 
of  supervisors,  to  be  served  with  a  notice  of  the  time  and 
place  when  and  where  such  account  will  be  taxed,  together 
with  a  copy  of  such  accouivt,  at  least  four  days  before  the 
time  mentioned  in  such  notice  for  the  taxation  of  sudi  ac- 
count ;  and  it  shall  be  the  duty  of  the  said  chairman  or  clerk 
of  the  boai*d  of  supervisors  receiving  such  notice  to  attend 
and  examine  the  taxation  of  the  said  account. 

2  H.,  136. 


CHAP.  125. 

AN  ACT  to  amend  an  act  entitled  "An. act  to  regulate 
the  taxation  of  accounts  of  district  attorneys,"  passed 
May  11,  1835. 

Passed  March  30,  1837. 
The  People  of  the  State  of  New  York,  represented  in  Senate 

and  Assembly,  do  enact  as  follows : 

g  1.  The  "  Act  to  regulate  the  taxation  of  the  accounts  of 
district  attorneys,"  passed  May  11, 1835,  is  hereby  amended 
by  adding  thereto  a  section,  which  shall  read  as  foUows : 
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5  2.  Either  party  may,  within  thirty  days  thereafter,  appeal  Rig^t  of 
to  the  supreme  court  of  judicature  of  this  state,  fix)m  such  Jg^^*,^ 
taxation,  by  serving  a  notice  thereof  upon  the  adverse  party,  conrt. 

2  H.,  136. 


CHAP.  375. 

AN  ACT  to  regulate  the  fees  of  district  attorneys,  and  to 
repeal  the  several  acts  relating  to  the  same. 

•    Passed  May  7,  1839. 

The  People  of  the  State  of  New  Yorkj  represented  in  Senate 
and  Assembly^  do  enact  as  follows: 

§  1.  No  other  or  greater  fees  shall  be  allowed  to  any  district  Fees  of 
attorney  in  any  county  in  this  state  (the  city  and  county  of  attomejs. 
New  York,  and  the  counties  of  Erie,  Genesee,  Eensselaer, 
Washington  and  Onondaga,  excepted),  for  any  services  ren- 
dered by  him  in  the  discharge  of  the  duties  of  his  office  as 
chargeable  against  the  said  county,  than  such  as  are  herein- 
after provided : 

6H.,  402;  2D.,  38. 

For  drawing  every  indictment  actually  agreed  to  by  a  Drawing 
grand  jury,  including  such  as  may  be  prepared  by  their  direc-  p*p*"' 
tion,  though  not  finally  agreed  to  by  them,  twenty-two  cents 
for  each  folio,  and  fifteen  cents  per  folio  for  engrossing  the 
same ;  but  no  more  than  two  counts  in  any  indictment  for 
the  same  ofi'ense  shall  be  allowed  and  taxed,  unless  the  pre- 
siding judge  of  the  court  at  which  the  indictment  was  found, 
or  the  first  judge  of  the  county,  shall  certify  that  the  addi- 
tional counts  were,  in  his  opinion,  necessary;  and  the  like 
fees  for  drawing  and  engrossing  every  affidavit  and  other  pro- 
ceedmg  actually  and  necessarily  prepared  by  such  district 
attorney  in  the  prosecution  of  any  cause,  and  for  which  no 
fee  is  specifically  allowed;  but  it  shall  not  be  deemed  neces- 
sary, nor  shall  any  allowance  be  made,  for  the  draft  or  copy 
of  any  affidavit  of  service  of  subpoena,  unless  it  be  upon  the 
actual  default  of  a  witness  to  attend  court,  and  where  it  is 
necessary  to  attach  such  witness  to  procure  his  attendance : 

For  every  bench  warrant  or  other  process  actually  and  warrants. 
necessarily  issued  to  bring  a  party  into  court,  twenty-five 
oeuts;  but  no  allowance  shall  be  made  for  more  than  one 
warrant  on  any  indictment,  where  the  defendants  reside  in 
the  same  county ;  nor  tor  a  second  warrant  on  the  same  in- 
dictment, unless  a  previous  warrant  shall  have  been  duly 
returned  not  served,  after  a  reasonable  time  shall  have  been 
allowed  for  the  service  thereof: 

For  every  subpoena  actually  and  necessarily  issued,  retuma-  BubpoDnw. 
ble  before  a  grand  jury  or  court,  twenty-five  cenA,  including 
sabpoena  tici:et ;  but  no  other  allowance  shall  be  made  for     • 
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FAsi  IV.  ^^y  j^^  ^^  ^py  ^^  snbpoena,  or  any  draft  or  copy  of  sob- 
poBoa  tieket  for  any  witness ;  and  no  more  than  one  snbpceiia 
or  subpoena  ticket  shall  be  allowed  for  each  witness  subpcBnaed 
either  before  the  grand  jury  or  court;  and  no  allowance  shall 
be  made  for  any  subpoena  or  subpoena  ticket  issued  for  the 
same  witness  more  than  once  in  the  same  cause,  except  when 
it  shall  become  necessary  to  subpoena  the  same  witness  before 
the  court  after  having  been  subpoenaed  before  the  grand  jury: 
speetti  For  arguing  every  special  motion  actually  made  after  notice 

motion!,  given  by  the  district  attorney,  or  after  notice  given  in  l^ehalf 
of  the  defendant,  one  dollar  and  twenty-five  cents ;  but  no 
fees  shall  be  allowed  for  arraigning  a  prisoner,  recognizing  a 
witness  or  a  party,  or  moving  on  a  cause  for  trial,  or  putting 
over  a  trial,  or  opposing  a  motion  to  jmt  over  a  trial,  or  for 
making  or  opposing  any  other  ordinary  motion : 
Trtais.  For  every  trial  fee,  four  dollars ;  but  such  fee  shall  not  be 

allowed  unless  the  trial  actually  takes  place :  and  the  like  fee 
for  arguing  every  motion  for  a  new  trial,  or  demurrer,  or 
motion  in  arrest  of  judgment,  or  bill  of  exceptions,  or  writ  of 
error: 
bmoi^  For  making  up  a  record  when  required  by  order  of  a  judge 

of  the  court  in  which  ihe  defendant  is  arraigned  or  convicted, 
twenty-two  cents  for  drawing  every  folio,  and  fifteen  cents 
per  folio  for  engrossing ;  and  the  like  compensation  shall  be 
paid  to  the  district  attorney  by  the  defendant  for  m^iug  up 
such  record,  when  made  at  the  request  of  the  defendant ;  aud 
the  like  fees  for  drawing  and  engrossing  a  bill  of  costs : 

For  such  actual  disbursements  necessarily  incurred,  which 
shall  be  proved  by  the  oath  of  the  district  attorney,  and  shall 
be  deemed  reasonable  by  the  taxing  officer. 
Bmitobo       S  2*  ^^  ^^^^^  ^^  ^^^  ^f  ^^^  several  district  attorneys  in- 
**"""        eluded  within  the  provisions  of  this  act,  shall  be  taxed  in  the 
presence  of  the  board  of  supervisors  of  the  county  by  which 
the  said  bills  are  to  be  paid,  or  a  majority  of  thenar,  on  such 
day  or  days  as  they  shall  assign  at  the  annual  meeting  of  Ae 
said  board,  by  a  regular  taxing  officer,  to  be  designated  by 
the  said  board;  and  it  shall  be  the  duty  of  such  taxing  officer. 
When  dis-    at  the  rcqucst  of  any  member  of  the  said  board,  to  examine 
nij  to^b^''   the  district  attorney  on  oath,  as  to  the  ibllowing  facts,  to  wit: 
S^tS,*^    Whether  all  the  services  charged  in  the  bill  rendered,  have 
been  actually  i)erformed;  whether  the  subpoenas,  subpoena 
tickets  and  bench  warrants  charged  in  the  said  bill,  were 
necessary  and  have  been  made  and  issued ;  whether  the  seve- 
ral folios  charged  in  the  bill  for  drawing  or  engrossing  any 
indictment,  plea,  affidavit,  record  or  other  proraeding,  w«» 
necessary  and  are  correct;  whether  more  than  two  counts  in 
any  indictment  for  the  same  offi3nce  are  charged  in  bis  bill ; 
whether  he  has  charged  more  than  twenty-five  cents  for  any 
one  witness  in  any  one  cause,  except  wh^re  it  has  been  neces- 
sary to  subpoena  ihe  same  witness  before  the  court,  after  such 
witness  has  been  subpoenaed  before  the  grand  jury  :  And  the 
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taxing  officer  may  also  examine  him  as  to  sucb  other  facts  as  ^"^*  ^ 
he  may  deem  proper,  or  any  other  witness  that  may  be  pro- 
duced on  the  part  of  the  district  attorney.    And  any  member  By  wnom 
of  the  said  board  shall  have  the  right  to  resist  the  taxation  of  ml?  bST 
the  said  bill,  and  call  upon  such  witnesses  as  he  may  think  •pp***^ 
proper  to  produce,  to  disprove  the  said  bill  or  any  part  of  the 
same ;  and  the  taxing  officer  shall  have  tall  power  and  autho- 
rity to  reduce  the  said  bill,  or  any  part  thereof,  and  to  tax  it 
at  such  sum  as  he  may  deem  legal  and  just ;  but  he  shall  not 
include  in  any  such  taxed  bill  any  charge  not  shown  to  him, 
either  by  the  testimony  of  the  said  district  attorney  or  other- 
wise, to  have  been  actually  performed  and  necessary. 

S  S.  The  examination  of  the  district  attorney  shall  be  taken  Azaminii. 
down  in  writing  and  subscribed  by  him ;  and  the  examination  wriu^imA 
of  such  witnesses  as  shall  be  examined  on  the  taxation  of  the  "''^^ 
said  bill,  shall  also  be  taken  down  in  writing  in  like  manner, 
and  subscribed  by  them  respectively ;  and  the  testimony  thus 
taken  shall  be  attached  to  the  said  bill  of  costs,  and  filed  with 
it  in  the  clerk's  office  of  the  said  county. 

S  4.  The  district  attorney  shall,  on  or  before  the  first  day  ^^l^ 
of  the  annual  meeting  of  the  said  board  of  supervisors,  cause  >«r?ed.. 
to  be  served  on  the  derk  of  the  said  board  of  supervisors,  a 
copy  of  the  bill  of  costs  to  be  taxed ;  and  the  said  board  of 
sapervisors  shall,  on  or  before  the  second  day  of  their  annual 
meeting,  appoint  a  time  and  place  tor  the  taxation  of  said 
bill,  designating  the  officer  before  whom  the  same  is  to  be 
taxed,  and  shall  inunediately  notify  the  district  attorney 
thereof. 

S  5.  Either  party  may  appeal  from  the  taxation  of  the  a^pmi 
said  bill  within  twenty  days  after  the  taxing  thereof,  to  the  tioS^^ 
sapreme  court  for  a  retaxation,  by  serving  a  notice  of  such 
appeal  upon  the  opposite  party ;  and  if  the  appeal  is  brought 
by  the  district  attorney,  the  notice  may  be  served  on  the  derk 
or  chairman  of  the  said  board ;  but  no  appeal  shall  be  brought 
cm  the  part  of  the  said  board,  unless  it  is  authorized  by  a 
majority  of  the  members  thereof. 

S  6-  The  taxing  officer  shall  recdve  such  compensation  for  ^^^^ 
his  services  in  taxing  the  said  bills,  as  the  board  of  supervi-         ^' 
80fs  shall  consider  reasonable  and  Just,  instead  of  the  fees  now 
allowed  by  law. 

5  7.  It  shall  be  the  duty  of  the  district  attorneys  of  the  seve-  g^yj>J^ 
ral  counties  of  this  state  (the  dty  and  county  of  New  York  sied  wia 
excepted),  after  the  annual  meeting  of  the  board  of  supervi-  ^'SSS 
8<Mrs,  and  by  the  first  day  of  January  in  each  year,  to  cause  to 
be  filed  in  the  office  of  the  se(»»tary  of  state  a  true  copy  of 
thdr  bills  of  costs  respectively,  as  taxed  or  allowed  by  said 
boards  of  supervisors,  for  wUch  no  fee  or  charge  shall  be 
allowed  any  such  district  attorneys. 

5  8.  The  act  entitle^  "  An  act  to  regulate  the  taxation  of  ^2g£8» 
the  accounts  of  district  attorneys/'  passed  May  eleventh, 
eighteen  hundred  and  thirty-five,  and  the  act  amending  the 
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same,  passed  March  thirtieth,  eighteen  hundred  and  thirty- 
seven,  aud  so  much  of  title  eight,  chapter  second,  article  thirf, 
and  part  fourth  of  the  Revised  Statutes,  as  relates  to  the  fees 
of  district  attorneys,  and  as  is  inconsistent  with  the  provisions 
of  this  act,  are  hereby  repealed. 

S  9.  This  act  shaU  not  extend  to  such  counties  as  having 
no  taxing  officer  residing  therein,  or  where  the  district  attoiv 
ney  is  the  only  taxing  officer. 


Sxpenees 
of  certain 
trials,  how 
paid. 


CHAP.   196. 

AN  ACT  for  the  reimbursement  to  counties  of  the  expenses 
of  criminal  proceedings  in  certain  cases. 

Passed  April  12,  1853 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  a^  follows : 

g  1.  Whenever,  under  the  order  of  any  court  of  competent 
jurisdiction,  the  pleadings  and  issue  in  any  indictment  or 
prosecution  for  any  crime  or  misdemeanor  shall  have  been 
sent  down  to  any  county  in  this  state  for  trial  therein,  in 
consequence  of  any  inability  to  obtain  an  unprejudiced  or 
impartial  jury  in  the  coimty  in  which  the  venue  was  originally 
laid,  the  expenses  of  the  trial  of  said  indictment  or  prosecu- 
tion shall  be  a  charge  upon  the  county  fipom  which  the  same 
was  transferred;  and  in  case  they  shall  have  been  assessed  on 
any  county  in  which  any  such  issue  shall  have  been  deter- 
mined, the  same,  with  interest  thereon,  shall  be  reimbursed  to 
the  treasury  of  such  county  by  the  county  treasurer  in  the 
county  from  which  such  proceedings  have  been  sent  down, 
and  the  board  of  supervisors  of  the.  county  liable  to  pay  such 
expenses  as  aforesaid  are  hereby  authorized  to  include  the 
same  in  their  annual  levy  of  taxes. 


Boards  of 
ftupervlsors 
to  deter- 
mine com' 
penMtion. 


CHAP.  254. 

AN  ACT  empowering  the  boards  of  supervisors  in  the 
respective  counties  of  this  state,  to  fix  and  determine  the 
compensation  to  be  allowed  for  the  conveyance  of 
juvenile  delinquents  to  houses  of  refuge,  and  insane 
criminals  to  insane  asylums. 

Passed  April  12,  1859 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Yor%  represented  in  Senate 
and  Assembly,  do  eiutct  as  follows: 

g  1.  The  boards  of  supervisors  in  the  respective  counties  of 
this  state  are  hereby  empowered,  and  it  shall  be  their  duty, 
annually  to  fix  and  determine  the  compensation  to  be  allowed 
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and  paid  to  officers  for  the  conveyance  of  juvenile  delinquents 
to  the  houses  of  refuge,  and  of  lunatics  to  the  insane  asylums, 
and  no  other  or  greater  amount  than  that  so  fixed  and  deter- 
mined shall  be  allowed  and  paid  for  such  service. 

S  2.  So  much  of  the  seventeenth  section  of  chapter  two,  title  SStutol''* 
eight,  part  four  of  the  Revised  Statutes,  as  is  inconsistent  replied. 
with  the  provisions  of  this  act,  as  well  as  all  other  laws  con- 
flicting herewith,  are  hereby  rei>ealed. 


CHAP.  496. 

AN  ACT  in  relation  to  the  compensation  of  justices  of 

sessions. 

Passed  April  19,  1859 ;  three-flilhs  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly  J  do  enact  as  follows : 

51.  The  compensation  of  justices  of  sessions  is  l^^J^by  SSicLof 
established  at  three  dollars  for  each  day's  attendance  at  any  •eniooa. 
court  of  sessions  or  court  of  oyer  and  terminer,  held  in  and 
for  any  county  in  this  state,  and  said  justices  of  sessions  shall 
be  entitled  to  the  further  sum  of  five  cents  per  mile  for  travel- 
ing expenses  in  coming  to  and  returning  from  said  courts. 


CHAP.  136. 

AN  ACT  in  relation  to  the  fees  of  grand  and  petit  jurors. 

Passed  March  31,  1860 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Yor%  represented  in  Senate 
and  Assembly  J  do  enact  asfoUoivs : 

5 1.  The  first  section  of  chapter  one  hundred  and  seventy-  ^^^\  JJ* 
six  of  the  Laws  of  eighteen  hundred  and  fifty-eight,  is  hereby  isss,  lA^ 
amended  so  as  to  re«ui  aa  follows :  ^^' 

5 1.  The  several  boards  of  supervisors  in  this  state,  except  comp«i». 
the  county  of  Kings,  may  at  their  first  or  any  subsequent  l^^ 
meeting  aher  the  passage  of  this  act,  direct  a  sum,  not  exceed- 
mg  one  dollar  and  fifty  cents  a  day,  to  be  allowed  to  every 
grand  and  petit  juror  for  attending  the  courts  of  record  held 
within  the  several  counties,  in  addition  to  other  fees  which 
snch  jurors  may  receive ;  and  they  may  also  direct  an  allow- 
anoe  to  be  made  to  such  jurors  for  traveling  in  coming  to  and 
letnming  from  such  courts,  not  exceeding  five  cents  a  mile. 
Snch  money  shall  be  raised  in  the  same  manner  as  other 
county  charges  are  by  law  raised  and  collected. 
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CHAP.  372. 

AN  ACT  to  regulate  the  fees  of  associate  justices  of  the 
peace  in  criminal  causes  and  in  cases  of  bastardy. 

Passed  April  10,  1862 ;  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  AssenMy,  do  eriact  as  foUows : 

Th^oi  S  1.  Whenever  any  justice  of  the  peace  shall  be  associated 

with  any  other  justice  of  the  peace  in  the  trial  or  exaniiuation 
of  any  criminal  cause,  or  in  cases  of  bastardy,  the  compensa- 
tion of  such  justice  of  the  peace  so  associated,  shall  be  two 
dollars  for  each  day  actually  aud  necessarily  devoted  to  sudi 
service. 


jutlee. 


CHAPTER  lU. 

Jails  and  State  Prisons. 


CHAP.  331. 

AN  ACT  to  amend  "An  act  for  the  better  regulation  of 
the  County  and  State  Prisons  of  the  state,  and  consoli- 
dating and  amending  the  existing  laws  in  relation  there- 
to," passed  December  14,  1847. 

Passed  April  10,  1 849 ;  ^*  three-Mlis  being  present." 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  AssenMy,  do  enact  as  follows : 

S  1.  So  much  of  the  first  and  second  articles  of  title  first  of 
the  act  entitled  *'  An  act  for  the  better  regulation  of  the  cociuty 
and  state  prisons  of  the  state,  and  consolidating  and  amend- 
ing the  existing  laws  in  ix^lation  thereto,"  passed  December 
14, 1847,  as  requires  the  inspectors  of  state  prisons  to  viiut  and 
examine  coimty  jails,  is  hereby  repealed. 
AitentioDB  S  ^*  Section  twenty-third  of  article  second,  title  one,  of  said 
[Sant?'^'  act,  is  hereby  amended,  and  shall  read  as  follows :  It  shall  be 
wh5?tobe  ^^^  ^^^y  ^^  '^®  ^^*^**^  ®^  ^^^  board  of  supervisors  to  present 
such  report  and  suggestions  (so  indorsed  by  the  county  judge,) 
to  the  board  of  supervisors  at  tlieir  next  meetings  who  are 
authorized  and  required  to  cause  such  alterations  to  be  made 
in  the  plan  and  construction  of  the  jail  or  prison  of  such 
county,  and  such  additional  rooms  to  be  constructed  as  shall 
have  been  so  suggested  and  approved  by  the  county  judge, 
and  aa  shall  be  necessary  to  i*emedy  such  deficiencies,  and  to 
levy  and  cause  the  expenses  so  to  be  incurred,  to  be  assessed 
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npon  the  connty  as  other  county  expenses  are  levied  and 
assessed.  In  all  cases  where  there  shall  exist  any  deficiency 
in  room  or  apartments  in  such  county  jail  or  prison  as  is 
required  tor  the  classification  named  in  this  act,  it  shall  be 
the  duty  of  the  sui>ervisor8  to  cause  such  deficiency  to  be  sup- 
plied without  unnecessary  delay. 


CHAP.  21. 

AN  ACT  in  relation  to  the  liberties  of  jails. 

Passed  February  18, 1851. 

TJis  Peaph  of  tJie  State  of  New  York^  represented  in  Senate 
Md  AssenMffj  do  ena^t  as  follows : 

The  county  courts  of  this  state  shall  possess  the  same  pow-  Powtror 
ers  and  jurisdiction  in  J.heir  respective  counties  in  relation  to  ^^ 
the  liberties  of  jails,  as  were  vested  in  courts  of  common  pleas 
by  article  third,  title  six,  chapter  seven,  part  three  of  the 
Bevised  Statutes. 


CHAP.  163. 

AN  ACT  to  incorporate  the  Prison  Association  of  New 

York. 
Passed  May  9,  1846 ;  by  a  two-third  vote. 

Hu  People  of  the  State  of  Neto  Torky  represented  in  Senate 
and  Assembly^  do  enact  as  foUows : 

S  6.  The  said  executive  committee  by  such  committees  as  Ponont 
they  shall  from  time  to  time  appoint,  shall  have  power,  and  w!ft^and 
it  shall  be  their  duty  to  visit,  inspect  and  examine,  all  the  «*»"^*^ 
prisons  in  the  state,  and  annually  report  to  the  legislature 
their  state  and  condition,  and  all  such  other  things  in  regard 
to  them  as  may  enable  the  legislature  to  jierfect  their  govern- 
ment and  discipline.  And  to  enable  them  to  execute  the 
powers  and  perform  the  duties  hereby  granted  and  imposed, 
they  shall  possess  all  the  powers  and  authority  t^at  by  the 
twenty-fourth  section,  of  title  first,  chapter  third,  part  fourUi 
of  the  Bevised  Statutes  are  vested  in  the  inspectors  of  county 
prisons,  and  the  duties  of  the  keepers  of  each  prison  that  they 
may  examine  shall  be  the  same  in  relation  to  them,  as  in  the 
section  aforesaid,  are  imposed  on  the  keepers  of  such  prisons 
in  relation  to  the  inspectors  thereof;  provided  that  no  such 
examination  or  inspection  of  any  prison  shall  be  made  until 
an  order  for  that  purpose  to  be  granted  by  the  chancellor  of 
this  state,  or  one  of  the  judges  of  the  supreme  court  or  by  a 
vice  chancellor  or  circuit  judge,. or  by  the  first  judge  of  the 
eonnty  in  which  the  prison  to  be  examined  shall  l^  situate 
riiall  first  have  been  had  and  obtained,  which  order  sbaU 
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specify  the  name  of  the  prison  to  be  examined,  the  names  of 
the  persons  members  of  the  said  association  by  whom  the 
examination  is  to  be  made,  and  the  time  within  which  the 
same  must  be  concluded. 


CHAP.  324. 

AN  ACT  in  relation  to  the  Clinton  State  Prison. 

Passed  May  13, 1846. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly  J  do  enact  a^s  follows : 

.  iDBaneoon-      §  1.  Whenever  the  physician  of  either  of  the  state  prisons 

vlctBtobd      '--  _._--  ..-  _  -_ 

removM^ 

a«yiom. 


wmovSdto  Idl  this  state  shall  duly  report  to  the  agent  thereof  that  any 
MjrJnm.  convict  conflncd  therein  is  insane,  it  shall  be  the  duty  of  said 
agent  to  cause  such  insane  convict  to  be  removed  to  the  New 
York  state  lunatic  asylum,  in  the  county  of  Oneida,  and  the 
officers  having  charge  of  said  asylum  shall  receive  such  in- 
sane convict  and  retain  him  therein,  at  the  exx)ense  of  the 
state,  so  long  as  he  shall  continue  insane. 

See  Laws  of  1858,  ch.  130. 

On  recoy-        S  2.  K  such  iusauc  porsou  shall  recover  flx)m  his  insanity 
SSfmed.     before  the  expiration  of  the  term  for  which  he  was  sentenced, 
the  agent  of  the  prison  shall  cause  such  convict  to  be  returned 
to  such  prison. 
If  Insane        g  3.  But  if  the  said  agent  shall  have  reason  to  believe  that 
5ctedrS)'y-  said  convict  was  insane  at  the  time  he  committed  the  offeilse 
SStSe^^*  for  which  he  was  sentenced,  the  said  agent  shall,  in  writing, 
communicate  to  the  governor  the  feason  for  such  opinion,  and 
refer  the  governor  to  all  the  sources  of  information  with  which 
said  agent  may  be  acquainted,  in  relation  to  the  insanity  of 
said  convict. 
Money  to        §  4.  The  agcuts  of  the  several  state  prisons  in  this  state 
Jon^lcte^Sn  are  hereby  required  to  pay,  out  of  any  moneys  appropriated 
^Jj|^"J*»-    for  the  support  of  their  respective  prisons,  to  each  convict,  on 
his  discharge  therefrom,  the  sum  of  three  cents  for  each  and 
every  mile  it  may  be  necessary  for  such  convict  to  travel  in 
order  to  reach  the  place  of  his  conviction,  such  distance  to  be 
estimated  by  the  nearest  mail  route, 
prieons  to       $5.  The  statc  prison  at  Auburn  and  the  state  prison  at 
tor  dSth  for  Mount-Pleasant  shall  have  credit  on  the  books  of  the  comp- 
SintSn°'    troller  tor  the  value  of  cloth  or  clothing  which  have  been 
prison.       manufactured,  or  which  shall  hereafter  be  manufactured,  in 
,  conformity  to  law,  for  the  use  of  the  state  prison  at  Clinton, 

on  making  specific  returns  thereof,  verified  as  to  quantity  and 
value,  by  the  affidavit  of  the  agent  of  the  prison  manufac- 
turing the  same ;  and  shall  be  paid  by  the  treasurer  on  the 
warrant  of  the  comptroller,  out  of  any  moneys  in  the  treasury 
belonging  to  the  general  fund  not  otherwise  appropriated,  to 
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tho  order  of  the  inspectors  of  the  state  prison  entitled  thereto, 
whenever  it  shall  become  necessary  to  pay  the  expenses  of 
soch  prison. 

5  6.  The  agent  of  the  Clinton  state  prison  is  hereby  autho-  f^l^^ 
rized  to  draw  from  the  income  of  the  literature  fund  the  sum  books. 
of  three  hundred  dollars,  to  be  expended  in  the  purchase  of 
books  for  the  use  of  the  convicts  in  said  prison  ;  and  the  said 
agent  shall,  in  his  next  annual  report,  furnish  a  catalogue  of 
the  books  so  purchased,  with  the  prices  paid  for  the  same. 

§  7.  The  agents  of  the  several  state  prisons  in  this  state  are  ib, 
hereby  authorized  during  each  and  every  year  subsequent  to 
the  present,  to  draw  from  the  income  of  the  literature  fund 
the  sum  of  one  hundred  dollars  each,  to  be  expended  in  the 
purchase  of  books  for  the  use  of  the  convicts  in  the  respective 
prisons. 

S  8.  Each  of  the  assistant  keepers  in  the  Clinton  state  2jJ«J2^j{ 
prison  shall  be  entitled  to  receive  a  salary  of  five  hundred  )tw^n. 
dollars  a  year,  payable'monthly. 

5  9.  So  much  of  the  act  to  amend  "  An  act  in  relation  to  Bepeai. 
state  prisons,  passed  May  1,  1844,"  passed  April  16,  1845,  as 
relates  to  the  imposition  of  a  tax  upon  lands  adjacent  to  any 
road  that  may  be  constructed  from  said  prison  to  the  naviga- 
ble waters  of  Lake  Champlain  is  hereby  repealed. 


CHAP.  497. 

AN  ACT  in  relation  to  the  transportation  of  convicts  to 
the  state  prisons  and  houses  of  refuge. 

Passed  December  16,  1847. 

The  People  of  the  State  of  Netv  York,  represented  in  Senate 
md  AssenSbly,  do  enact  as  follows : 

S  1.  So  much  of  the  Eevised  Statutes,  as  prescribes  the  »epe*i- 
eompensation  of  sheriffs  for  transporting  convicts  to  the  seve- 
ral state  prisons  of  this  state,  is  hereby  repealed. 

§  2.  Prom  and  after  the  passage  of  this  act,  the  compensa-  f^^^^^^ 
tion  for  the  transportation  of  convicts  to  the  several  state 
prisons  and  houses  of  refuge,  shall  be  as  follows : 

For  every  day  necessarily  spent  by  each  sheriff,  or  other 
person  by  lum  deputed,  for  such  service  in  transporting  any 
convict  or  convicts  to  either  of  said  prisons,  and  returning, 
the  sum  of  three  dollars ;  and  for  transporting  any  convict 
or  convicts,  to  the  houses  of  refuge  for  juvenile  delinquents, 
three  dollars  ;  and  for  every  day  thus  spent  by  each  and  every 
assistant  necessarily  employed  by  such  sheriff,  for  the  safe 
keeping  and  transmission  of  such  convicts,  the  sum  of  one 
dollar  and  fifty  cents ;  such  convicts  in  all  cases  to  be  con- 
veyed by  the  most  direct  and  expeditious  route  and  mode 
practicable. 
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Aeeoantto  S3.  Ott  the  delivery  of  such  convict  or  conviete  to  the 
SSlSSfyli^  keeper  of  such  prison,  or  superintendent  of  such  house  of 
ingconric'ti  refugc,  thc  sheriff  or  other  person  having  charge  of  the  same, 
shall  make  and  render  to  the  agent,  keeper  or  clerk  of  the 
prison,  or  superintendent  of  such  house  of  refuge,  an  account 
of  the  number  of  days  spent  in  coming,  and  tike  estimated 
time  necessary  in  returning  home,  and  the  amount  actually 
by  him  expended  £t)r  the  traveling  expenses  and  sustenance 
of  himself,  his  assistants,  and  the  convicts  in  charge  in  coming 
to  said  prison  or  house  of  refuge,  and  the  estimated  like  ex- 
penses in  returning ;  which  account  shall  then  by  hiiu  be 
certified  under  oath  to  be  correct,  and  that  the  number  of  per- 
sons employed  as  assistants,  were  in  his  opinion  necessary 
for  the  safe  keeping  and  delivery  of  such  convicts,  to  which 
shall  be  added  the  certificate  of  either  the  agent,  keeper  or 
clerk  of  such  prison,  or  superintendent  of  such  house  of  re- 
fuge, setting  forth  the  number  of  convicts  so  delivered,  and 
the  distance  from  such  prison  to  the  place  of  their  conviction. 
The  keeper  of  the  i^espective  prisons,  and  superintendent  of 
the  respective  houses  of  refuge,  are  hereby  authorized  to  ad- 
minister the  oath  above  required. 
Aoeoontto  g  4.  The  accouut,  certified  and  attested  as  provided  in  the 
"*  preceding  section,  shall  be  audited  by  the  comptroller,  and 
paid  out  of  the  treasury,  unless  otherwise  provid(Ml. 

S  5.  All  the  convicts  who  shall  be  sentenced  to  imprison- 
ment in  the  same  state  prison,  or  to  the  same  house  of  refuge, 
at  one  session  of  a  criminal  court,  shall  be  transported  at  the 
same  time,  unless  said  court  shall  expressly  direct  otherwise. 
SftTiiig  g  6.  Nothing  in  this  act  contained  shall  be  held  to  apply  to 

the  transportation  of  any  convict  or  convicts  from  the  city  of 
New  York  to  the  house  of  refuge  for  juvenile  delinquents. 

See  Laws  of  1849,  ch.  123,  repealing  tliU  uct  in  part 


CHAP.  123. 

AN  ACT  fixing  the  fees  of  sheriffs  for  transporting  con- 
victs to  the  state  prisons. 

Passed  March  22,  1849. 

The  People  of  the  State  of  New  York^  represented  in  SenaU 
and  Assembly f  do  enact  asfolUnvs: 

Feesai.  g  1.  From  aud  after  the  passage  of  this  act,  the  compensa- 
t?IL^rt.  tion  of  sheriffs  for  transporting  convicts  to  the  several  state 
iogconricts  prfaong  aud  liouses  of  refuge,  of  this  state,  shall  be  as  follows: 
for  conveying  a  single  convict  to  the  state  prison  or  honses 
of  refuge,  for  each  mile  from  the  county  prison  from  which' 
such  convict  shall  be  conveyed,  thirty-five  cents;  for  convey- 
ing two  convicts  for  each  mile  aforesaid,  forty-five  cents;  for 
conveying  three  convicts,  fifty  cents;  for  conveying  four  con- 
victs, fifty-five  cents;  for  conveying  five  convicts,  sixty  cente> 
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and  for  all  additional  convicts  such  reasonable  allowance  as  ^^^'  "^ 
the  comptroller  may  tbink  just,  which  said  allowance,  with 
one  dollar  per  day  tor  the  maintenance  of  each  convict  whilst 
on  the  way  to  the  state  prison,  but  not  exceeding  one  dollar 
for  every  thirty  mile«  travel,  shall  be  in  full  of  all  charges  and 
expenses  in  the  premises. 

S  2.  Such  parts  of  the  law  of  December  fifteen,  eighteen  8«p^ 
hondred  and  forty-seven,  as  prescribes  compensation  to  she- 
ij&  for  transporting  convicts  to  the  several  state  prisons  and 
houses  of  refuge  in  this  state  is  hereby  repealed. 


CHAP.  132. 

AN  ACT  in  relation  to  the  removal  of  convicts  from  one 
State  Piison  to  another. 

Passed  March  26,  1849. 

The  People  of  the  State  of  New  York^  represented  in'  Senate 
and  AesemUjff  do  enact  asfoUowe: 

%  1.  When  in  the  opinion  of  the  inspectors  of  state  prisons,  o<mTict« 
it  shall  appear  that  there  is  a  greater  number  of  convicts  in  nmoT^ 
any  of  the  state  prisons  of  this  state  than  can  well  be  accom- 
modated therein,  or  that  such  convicts  cannot  be  employed 
profitably  to  the  state,  then  the  insi>ectors  of  state  prisons 
may  cause  the  removal  of  as  many  of  such  convicts  to  any 
other  state  prison  in  this  state,  as  they  shall  deem  proper,  but 
the  inspectors  shall  not  reduce  the  number  of  convicts  in  any 
one  prison  of  the  state  below  one  hundred. 

5  2.  All  necessary  expenses  of  such  removal  of  convicts,  BxpwiMi. 
shall  be  deemed  a  part  of  the  incidental  expenses  of  the 
prisons  they  shall  be  removed  from. 

S  3.  All  acts  or  parts  of  acts  inconsistent  with  this  act,  are  Bepeio. 
hereby  repealed. 


CHAP.  133. 

AN  ACT  authorising  the  inspectors  of  state  prisons  to 
administer  oaths  and  take  affidavits  in  certain  cases. 

Passed  March  26,  1849. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  AnenMy^  do  enact  as  follows : 

S 1.  The  president  of  the  board  of  inspectors  of  state  pri-  gj^^^ij;. 
wms,  shall  Imve  power  to  administer  oaths  and  to  take  affida-  tered. 
vUs  in  all  matters  pertaining  to  the  fiscal  affairs,  business 
tensactions,  discipline  or  government  of  said  state  prisons. 

8  2.  In  like  manner  any  inspector  of  state  prisons  may  JJJJ^^^ 
adnuuister  oaths  and  take  affidavits  in  all  matters  relating  to  itterMth. 

Digitized  by  LjOOQ IC 


192 


PART  IV. 


ADMINISTRATION  OF  CRIMINAL  JUSTICE. 

the  affairs  of  the  state  prison  under  his  charge,  and  for  that 
purpose  shall  have  power  to  issue  subpoenas  to  compel  the  at- 
tendance of  witnesses  and  the  production  before  him  of  books, 
papers  and  writings  in  the  same  manner  and  with  the  like 
effect  and  subject  to  the  same  penalties  for  disobedience  as  in 
cases  of  trial  before  justices  of  the  peace,  and  to  examine 
any  person  or  persons  who  may  be  brought  before  him  as 
such  witnesses. 

As  amended  by  Laws  of  1854,  ch.  240. 


CHAP.  141. 

AN  ACT  in  relation  to  Sing  Sing  prison. 

Passed  March  27,  1849;  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  foUows: 

g  5.  The  inspectors  of  state  prisons  shall  appoint  one  in- 
structress for  the  female  convict  prison  at  Sing  Sing,  whose 
duty  it  shall  be,  in  conjunction  with  and  under  the  supervision 
of  the  chaplain,  to  give  instruction  in  the  usefiil  branches  of 
learning  to  such  convicts  as  in  the  judgment  of  the  matron 
or  the  diaplain,  may  require  the  same  and  be  benefited  by  it; 
such  instruction  to  be  given  for  not  less  than  one  hour  and  a 
half  daily,  (Sundays  excepted,)  between  the  hours  of  four 
and  six  in  the  afternoon. 
Her  MOary.  g  6.  Such  iustructrcss  shall  receive  an  annual  salary  of  one 
hundred  and  forty-four  dollars,  to  be  paid  monthly  at  the  end 
of  each  month,  by  the  agent,  out  of  the  funds  of  the  prison. 


Instrnct- 
resftof 
female 
conyictB. 


First  Joint 
meetiDg. 


CHAP.  240. 

AN  ACT  to  amend  the  several  acts  in  relation  to  state 
prisons,  and  making  appropriations  for  the  Clinton, 
Auburn  and  Sing  Sing  prisons. 

Passed  April  15,  1854  ;  three-fifths  beiog  present. 

The  People  of  tlie  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

§  1.  The  thirty-third  section  of  the  act  entitled  "  An  act 
for  the  better  regulation  of  the  county  and  statd  prisons  of 
this  state,  and  consolidating  and  amending  the  existing  laws 
in  relation  thereto ;  passed  December  14th,  1847,  is  hereby 
amended  so  as  to  read  as  follows : 

The  inspectors  shall  hold  their  first  joint  meeting  on  the 
first  Wednesday  of  January  in  each  and  every  year,  at  the 
state  prison  at  Sing  Sing,  and  at  such  meeting  shall  choose 
one  of  their  number  as  president  of  the  board  for  the  ensuing 
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year,  and  shall  assign  to  each  inspector  the  special  charge  and 
supervision  of  one  of  the  state  prisons  to  be  designated,  for 
the  ensuing  four  months  of  the  year,  and  they  shall  make  a 
similar  assignment  and  designation  at  the  commencement  of 
each  four  months'  term  thereafter,  but  no  inspector  shall  be 
reassigned  to  or  have  the  special  charge  of  the  same  prison 
for  the  next  eight  succeeding  months. 

Afl  amended  bj  Laws  of  1860,  dL  399. 
K  2.  Repealed  by  Laws  of  1860,  ch.  399.] 

S  3.  On  and  after  the  first  day  of  May,  1864,  the  office  of  4£SJ^ 
warden  and  agent  of  the  Auburn  and  Sing  Sing  prisons  is  ^"  ^ 
abolished,  and  the  duties  of  agent  and  warden  of  each  of  the 
said  state  prisons,  as  now  prescribed  by  law,  shall  be  per- 
formed by  one  person,  who  shall  be  known  as  the  agent  and 
warden,  and  shall  receive  in  consideration  of  the  increase  of  s«i*>7. 
dalles  prescribed  by  this  act,  an  additional  compensation  of 
two  hundred  and  fifty  dollars  per  annum,  payable  monthly ; 
there  shall  also  be  appointed  by  the  inspectors  of  state  prisons, 
for  each  of  the  prisons  at  Auburn  and  Sing  Sing,  some  suit- 
able person  who  shall  be  designated  and  known  as  principal 
keeper^  and  whose  duty  it  slmll  be  to  obey  and  carry  into 
effect  all  such  orders  and  directions  as  he  may  receive  firom 
the  agent  and  warden,  as  to  the  management  and  discipline  of 
the  prison,  not  inconsistent  with  the  laws  of  this  state,  or  with 
ibe  rules  and  regulations  of  the  inspectors.    The  salary  of  g^<^ 
such  principal  keeper  shall  be  one  thousand  dollars  per  annum,      ^' 
payable  monthly ;  the  agent  and  warden  shall  reside  in  the 
house  now  occupied  by  wardens  of  the  several  prisons;  all 
acts  or  parts  of  acts  inconsiBtent  with  this  section,  are  hereby 
repealed  from  and  after  the  fiist  day  of  May,  eighteen  hundred 
and  fifty-four. 

S  4.  Section  forty-dght,  subdivision  three,  is  hereby  oontncto. 
amended  so  as  to  read  as  follows :  To  make,  under  the  direc- 
tion of  the  inspectors,  in  the  manner  hereinaiter  provided,  all 
contracts  for  the  employment  of  the  convicts,  and  for  furnish- 
ing the  necessary  supplies  for  their  support,  but  no  contract 
diall  be  entered  into  by  the  agent  and  warden  of  either  of  the 
state  prisons,  for  the  hire  or  labor  of  the  convicts,  or  for  sup- 
plies for  their  support,  or  for  any  .purpose  whatever,  unless 
the  same  shall  have  been  approved  by  a  migority  of  the 
inspectors,  who  shall  be  present  in  all  cases  at  such  lettings. 

S  5.  The  fflxth  subdivision  of  the  same  section  (forty-eight)  ^  "J 
is  hereby  amended  so  as  to  read  as  follows :  To  take  bills  for 
all  supplies  and  materials  for  the  prison  purchased  by  him,  at 
the  time  of  such  purchase,  and  to  take  similar  bills  and 
leoeipts  for  all  services  that  shall  be  rendered  for  either  of  the 
said  prisons  at  the  time  of  making  payment  therefor,  and  the 
persons  to  whom  any  bill  shall  be  paid  by  either  of  said 
agents  and  wardens,  shall  in  all  cases  make  and  subscribe  an 
sffldaVit  to  be  sworn  to  before  some  person  duly  authorized 
by  law  to  take  the  same,  stating  that  said  account  and  the^         t 
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articles  therein  specified  were  actually  famished,  and  that  the 
same  was  paid  in  cash  by  the  said  £^ent  and  warden. 

S  6.  It  shall  be  the  duty  of  each  Sigeat  and  warden  of  a 
state  prison : 
jBooinof  1.  To  keep  in  his  office  regular  books  of  entries,  in  which 
^  ^'  all  his  accounts  and  transactions  shall  be  entered.  Such  books 
and  the  accounts  entered  therein  shall  be  open  for  the  exami- 
nation of  the  inspector  or  inspectors,  the  comptroller,  or  any 
person  authorized  by  him  for  that  puri)ose,  during  office  hours. 

[For  subdivision  2  and  3  of  this  section  see  Laws  of  1858,  ch.  552,  §  11,  12.] 

S2S?/«ta  ^*  ^^  ^'^^  ^^*  ^*y  ^^  May,  eighteen  hundred  and  fifty-four, 
"****"*"  and  on  the  first  day  of  every  month  thereafter  to  make  to  the 
comptroUer  a  ftdl  and  perfect  statement  of  the  receipts  and 
expenditures,  specifying  the  items  thereof  for  the  prisons 
under  his  charge  for  the  said  month,  which  shall  be  accom- 
panied by  the  necessary  vouchers,  regularly  rendered,  accord- 
ing to  their  respective  dates,  with  some  short  designation 
thereon  of  the  consideration  of  the  payment,  evidenced  by 
the  vouchers,  and  the  amount  of  the  vouchers  carried  out  in 
figures;  if  the  vouchers  are,  objectionable,  the  comptroller 
shall  enter  his  dissent  on  the  particular  voucher,  and  return 
it  to  the  agent  and  warden  reporting  the  same,  who  shall 
cause  it  to  be  immediately  corrected  and  returned.  Every 
such  statement  shall  be  verified  by  an  affidavit  of  the  agent 
and  warden,  thereunto  annexed  as  follows:  "I, 
agent  and  warden  of  the  prison,  do  solemnly 

swear,  that  I  have  deposited  in  the  bank  designated  by  law 
for  such  purpose,  all  the  moneys  received  by  me,  belonging 
to  the  state,  during  the  last  monjbh;  and  I  do  further  swear 
that  the  foregoing  is-  a  true  abstract  of  all  the  moneys  re- 
ceived, and  expenditures  made  by  me  as  such  agent  and 
warden,  during  the  month  ending  on  the  day 

of  18      ;  and  that  the  goods  and  other  articles 

therein  specified  were  purchased  and  received  by  me  at  the 
prison  of  which  I  am  in  charge,  and  that  the  goods  were  pur- 
chased at  fair  cash  market  prices,  and  that  the  same  were 
paid  for  in  cash;  that  I  had  no  pecuniary  or  other  interest  in 
tiie  articles  purchased,  or  any  |)erson  in  my  behalf;  that  I 
received  no  i)ecuniary  or  other  benefit  thereftom  in  the  way 
of  commissions,  percentage,  deductions  or  presents,  or  in 
any  other  manner  whatever,  either  directly  or  indirectly,  nor 
any  promise  of  future  payments,  presents  or  benefits,  or  to  any 
other  i)erson  for  me,  either  directly  or  indirectly;  and  further, 
that  all  the  receipts  were  filled  up  as  they  now  appear,  and 
were  read,  or  the  amount  distinctly  stated  to  the  signer  of 
each,  before  they  were  signed.**  The  affidavit  of  the  clerk 
shall  likewise  be  appended  thereto,  certifying  that  the  articles 
contained  in  such  bill  were  received  at  the  prison,  and  that 
they  conformed  in  all  respects  to  the  invoice  of  the  goods 
received  and  entered  by  him,  both  in  quality  and  quantity. 

As  amended  by  Laws  of  1860,  ch.  399. 
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s.  To  file  or  eause  to  be  filed  in  the  office  of  the  comptioller  copj  oV 
a  copy  of  each  aad  every  contract  now  in  his  possession,  g^^^S 
withhi  thirty  days  after  the  passage  of  this  act»  and  within  comptroller 
tiiirty  days  after  date  of  any  contract  hereafter  made  and 
executed  by  him  under  section  four  of  this  act,  as  such  agent 
and  warden,  and  also  monthly  to  report  to  the  comptroller  a 
detailed  account  of  the  number  of  days'  labor  performed  on 
snch  contracts,  whidi  said  account  shall  be  verified  by  the 
affidavit  of  such  agent  and  warden  and  the  clerk  of  the  prison 
where  such  labor  was  performed,  to  the  effect  that  such 
account  correctly  states  the  whole  number  of  days'  labor 
performed  on  such  contracts. 

S  7.  Section  fifty-seven,  subdivision  five,  is  amended  so  as  ^^^ 
to  read  as  follows:  The  clerk  shall  enter  each  bill  taken  by  miiJ 
the  agent  and  warden  of  the  prison,  in  the  books  of  the  prison 
at  the  timid  of  the  receipt  of  the  articles  mentioned  in  such 
account,  and  in  case  the  articles  received  do  not  agree  in  all 
respects  with  the  invoice,  he  shall  immediately  notify  the 
agent  and  warden  of  such  discrepancy,  and  note  in  his  book 
the  discrepancy,  whether  in  weight,  quantity  or  quality,  but 
DO  goods  or  any  other  article  purchased  for  the  use  of  either 
of  said  prisons  shall  be  received,  or  a  receipt  given  therefor, 
unless  accompanied  by  a  proper  bill  or  invoice  of  the  same, 
and  found  correct,  and  any  officer  of  either  of  the  prisons  of 
this  state,  violating  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor.  The  clerk  shall  do  such  writing  as  may  be 
required  of  him  by  the  inspectors  and  agent  and  warden  of 
the  prison,  relating  to  the  i^BGurs  of  such  prisons. 

[For  §  8  see  Laws  of  1855,  ch.  552,  §  13.] 

S  9.  Section  seventy-seven  is  amended  so  aa  to  read  as  fol-  g^^<^ 
lows:  Whenever  the  inspectors  shall  direct  a  contract  to  be  ^-^- 
made  for  the  labor  of  convicts,  at  least  one  month's  notice  of 
tbe  time  and  place  of  letting  every  contract,  shall  be  given 
i&  the  paper  in  which  legal  notices  are  required  by  law  to  be 
published  in  the  city  of  Albany,  and  in  one  newspaper  printed 
in  each  city  of  this  state,  which  notice  shall  spedfy  the  par- 
ticolar  branch  of  business  in  which  the  convicts  are  to  be 
ttuployed,  the  length  of  time  for  which  their  services  are  to 
be  let,  no^  exceeding  five  years,  and  the  number  of  convicts 
to  which  the  contracts  are  to  be  limited,  such  contracts  shall 
in  all  cases  be  aw^urded  to  the  highest  bidder  who  shall  fur- 
iiish  the  necessary  security,  and  no  contracts  shall  be  here- 
after entered  into  unless  security  satisfactory  to  the  inspectors 
Aall  be  given  for  the  hiring  and  letting  of  convict  labor,  and 
ia  all  future  contracts  there  shall  be  inserted  a  stipulation 
that  all  payments  shall  be  made  on  the  first  day  of  each 
moath,  in  cash,  and  such  contract  may,  with  the  written 
eopsent  of  the  inspectors,  or  a  mtyority  of  them,  be  declared 
yoid  by  the  agent  and  warden  if  such  payments  are  not  made 
within  ten  days  after  the  same  shall  have  become  due,  if 
deemed  for  the  interest  of  the  state  to  void  the  same. 
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i^^^M       S  1^-  The  second  section  of  chapter  one  hundred  and 
mM  admin,  thirty-three,  of  the  Laws  of  eighteen  hundred  and  forty- 
^^  '  nine,   passed  March   twenty-sixth,   eighteen   hundred  and 
forty-nine,  is  hereby  amended  so  as  to  read  as  follows: 

In  like  manner  any  inspector  of  state  prisons  may  admin- 
ister oaths  and  take  affidavits  in  all  matters  relating  to  the 
offsdis  of  the  state  prison  under  his  charge,  and  for  that 
purpose  shall  have  power  to  issue  subpoenas  to  compel  the 
attendance  of  witnesses,  and  the  production  before  him  of 
books,  papers  and  writings,  in  the  same  manner,  with  the 
like  effect,  and  subject  to  the  same  penalties  for  disobedience, 
as  in  cases  of  trial  before  justices  of  the  peace,  and  to  examine 
any  person  or  persons  who  may  be  brought  before  him  as 
such  witnesses. 
2j»offl<^o'  g  11.  No  agent,  warden  or  other  officer  of  either  of  the 
torocnr'^y  statc  prisous  of  this  stato,  shall  give  any  note,  draft,  or  other 
^^  evidence  of  debt,  except  a  check  on  the  bank,  designated  by 
the  comptroller,  as  aforesaid,  and  such  debts  as  are  authorized 
by  law,  in  payment  for  any  article  purchased  for  either  of  said 
prisons,  and  signed  by  him  or  them  individually  or  in  their 
official  capacity,  nor  shall  any  such  agent  and  warden,  or 
other  officer,  sign  any  paper  as  agent  or  warden  for  the  pur- 
pose or  with  the  intent  of  putting  or  having  the  same  pat  in 
circulation  for  any  purpose  whatever,  nor  shall  he  or  they 
give  any  credit  to  any  contractor  for  money  due  to  either  of 
the  prisons. 

S  12.  Subdivision  eight  of  section  forty-eight  is  hereby 
repealed. 
Penalty  for      g  13.  If  the  agcut  aud  warden  of  a  state  prison  shall  will- 
SSlr*  ***    fully  neglect  or  refuse  to  make  any  weekly  or  monthly  return, 
■utement.  estimate  or  statement,  or  to  transmit  the  statement  aud  cer- 
tificate of  such  deposits  to  the  comptroller,  as  hereinbefore 
directed,  it  shall  be  the  duty  of  the  comptroller  to  notify  the 
inspectors  of  such  omission,  and  to  order  the  bond  of  the  agent 
to  be  put  in  suit,  for  the  recovery  of  any  moneys  which  may 
be  in  his  hands,  belonging  to  the  state. 
MiBd«-  S  1^*  ^^  agent  and  warden  of  a  state  prison  shall  be 

meanor.  i{gj[j\Q  f^  indictmcut  and  punishment,  as  for  a  misdemeanor, 
for  any  willful  neglect  of  duty,  or  for  any  mal-practioe  in  the 
discharge  of  the  duties  of  his  office. 
ihitiMof  5  15.  The  person  holding  the  office  of  £^ent  and  warden 
mrden?  hcreiubefore  mentioned,  shall  perform  all  the  duties  hereto- 
fore by  law  imposed  upon  the  person  holding  the  office  of 
agent  of  either  of  the  state  prisons  of  this  state,  and  also  all 
the  duties  heretofore  by  law  imposed  upon  the  person  holding 
the  office  of  warden  of  either  of  the  state  prisons;  and  snch 
agent  and  warden  shall  in  all  cases  be  appointed  by  the  in- 
spectors of  state  prisons;  to  hold  the  office  under  the  same 
restrictions  and  qnali^cations  as  are  by  law  imposed  in  the 
appointment  of  an  agent  of  a  state  prison. 

[Sections  16^  17,  18,  19  make  temporary  appropriations.] 
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S  20.  All  laws  or  piurts  of  laws  in  conflict  with  this  act,  are 
hereby  repealed. 


aHAP.m. 


CHAP.  334. 

AN  ACT  to  authorize  the  agent  and  warden  of  Sing  Sing 
prison  to  let  by  contract  the  labor  and  sei-vices  of  con- 
victs in  that  prison,  to  the  business  of  quarrying,  split- 
ting, sawing  and  removing  stone,  for  a  term  of  years. 

Passed  April  12, 1855  ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
and  Assembly  J  do  enact  as  follows : 

S  1.  It  shall  be  lawful  for  the  agent  and  warden  of  the  Sing  pow«  of 
Smg  prison  to  let  by  contract  the  services  of  such  number  of  iSS^^ 
convicts  in  said  prison,  as  he  may  have  at  his  disposal  from 
time  to  time,  to  any  such  person  or  persons  as  shall  conform 
to  the  terms  hereinafter  contained,  to  be  employed  in  the  busi- 
ness of  quarrying,  splitting,  sawing  and  removing  stone  from 
the  quarries  on  the  state  lands  ^jacei^Jb  to  said  prison,  for 
fifteen  years  from  the  date  thereof. 

g  2.  Such  contract  shall  be  in  writing,  and  approved  by  the^^^g^*' 
inspectors  of  state  prisons  and  the  comptroller  of  this  state,  ^^ 
and  shall  guarantee  to  such  contractor  or  contractors  the 
exelosive  use  of  the  quarries  on  the  said  state  land  at  Sing 
Sing,  and  the  right  to  get  out  and  quarry  stone  therefrom, 
(reserving  the  right  in  the  said  agent  and  warden  to  get  out 
and  quarry  from  any  of  said  quarries  now  opened,  aU  neces- 
sary stone  for  building  and  improving  in  and  about  the  said 
prison,)  and  the  services  of  at  least  one  hundred  convicts  to 
he  employed  as  aforesaid,  and  all  such  other  convicts  in  said 
prison  as  are  at  the  disposal  of  the  said  agent  aud  warden  at 
any  time  during  the  said  term,  without  interfering  with  the 
right  of  the  said  agent  and  warden,  to  re-advertise  and  let 
sach  other  contracts  as  may  expire  during  the  said  term. 

S  3.  Such  contractor  or  contractors  shall  guarantee  in  and  ^^SSSo^ 
by  said  contract,  to  pay  such  agent  and  warden  for  the  ser-  ^° 
vices  of  said  convicts  at  the  rate  of  not  less  than  fifty  cents 
for  each  day*s  labor  of  each  and  every  convict  so  employed  on 
fiaid  contitict,  without  reference  to  their  skill ;  {payment  to  be 
made  on  the  last  day  of  each  month  after  such  contract  takes 
effect,  and  such  payment  to  be  secured  in  such  manner  as 
fiball  be  satisfactory  to  such  agent  and  warden,  and  the  said 
inspectors  and  the  comptroller  of  this  state,  and  the  said  con- 
tractor or  contractors  shall  further  covenant  and  agree,  in  and 
by  such  contract,  to  build  and  construct,  at  his  or  their 
expense,  all  such  additional  shops,  buildings  and  docks,  and 
pat  up  all  necessary  machinery  tor  the  purpose  of  carrying  on 
the  business  aforesaid ;  and  the  said  contractor  or  contractors 
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shall  farther  coyenant  and  guarantee,  in  and  by  said  contract, 
to  take  from  such  agent  and  warden,  and  employ  under  said 
contract,  which  such  agent  and  warden  shall  tender  to  him 
under  the  same,  not  to  exceed  one  thousand  convicts  at  any 
one  time.  Such  contracts  shall  not  be  assignable  without  the 
consent  of  the  insi>ectors  of  state  prisons. 


CHAP.  652. 

AN  ACT  to  amend  the  several  acts  in  relation  to  State 

Prisons. 

Passed  April  19,  1855 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  TorJcy  represented  in  Senate 
and  Assembly,  do  en<ict  as  follows : 

[Sections  1,  2,  3,  4  and  5  amends  Laws  of  1847,  ch.  460,  and  the  amendmeats 
are  incorporated  into  the  Revised  Statutes,  Part  IV,  chap.  3.J 

saiaof  §  6.  It  shall  be  the  duty  of  the  agent  and  wardens  as  often 

property,  as  the  inspectors  may  deem  necessary,  to  advertise  in  one  or 
more  newspapers  in  the  county  where  the  prison  is  situated, 
all  personal  property  of  the  prison  then  on  hand,  which  may 
have  become  useless,  or  which  is  no  longer  required  for  prison 
purposes,  and  to  sell  the  same  at  a  public  sale  to  tlie  highest 
bidder,  and  to  deposit  the  amount  received  from  such  sale  to 
the  credit  of  the  treasurer,  as  now  required  by  law. 
Time  book.  §  7.  It  shall  be  the  duty  of  each  of  the  principal  keepers  of 
each  of  the  prisons,  to  keep  a  time  book  in  which  shall  be 
inserted  the  names  of  all  the  officers,  keepers  or  guards, 
belonging  to  the  prison,  and  opposite  to  each  name  he  shall 
daily  mark  whether  such  officer,  keeper  or  guard  was  "  absent 
or  present ;"  if  absent,  shall  give  the  alleged  reasons  for  such 
absence,  and  at  the  end  of  each  month  shall  add  up  the  same 
and  verify  such  statement  by  his  affidavit,  that  it  is  correct, 
and  so  sworn  to,  shall  be  delivered  to  the  agent,  who  shall 
forward  the  same  to  the  comptroller  with  his  monthly  report. 
Beports  to  §8.  All  officcrs  of  either  of  the  prisons,  who,  under  any 
vJoSS**^  section  of  this  act,  or  of  any  act  of  which  this  is  amendatory, 
whose  duty  it  is  to  report  annually,  quarterly  or  monthly,  to 
the  governor,  secretary  of  state,  comptroller,  inspector  or 
inspectors  of  state  prisons,  or  to  the  agent  and  wmxlen  of 
either  of  the  prisons,  will  hereafter  be  required  to  attest  the 
same  by  his  or  her  affidavit,  that  such  report  is  just  and  tnie. 
Principal  g  9.  Whenever  the  number  of  convicts  in  the  Clinton  prison 
ounton?'  shall  exceed  three  hundred,  a  principal  keeper  shall  be  aj)- 
pointed  for  such  prison,  and  from  the  time  such  appointment 
is  made,  the  salary  of  the  agent  and  warden  and  principal 
keeper  shall  be  the  same  as  now  allowed  by  law  to  the  agents 
and  wardens  and  principal  keepers  of  the  Sing  Sing  and 
Auburn  prisons,  and  the  duties  of  the  said  agent  and  warden 
and  of  such  principal  keeper,  the  same  as  reouimd  bv  chf)T^ter 
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two  hundred  and  forty  of  the  Laws  of  eighteen  hundred  and  ^"^* "'" 
fifty-four,  or  of  the  acts  of  which  that  was  amendatory. 

S 10.  Section  eighty-three  of  chapter  four  hundred  and  sixty 
of  the  Laws  of  eighteen  hundred  and  forty-seven,  is  hereby 
amended  so  as  to  read  as  follows: 

No  inspector,  agent  or  other  officer  employed  at  either  of  offleen  not 
the  prisons  shall  be  directly  or  indirectly  interested  in  any  wteSta*"^ 
contract,  purchase  or  sale,  for,  by  or  on  account  of  such  pri-  ^^^^^ 
son,  nor  shall  any  inspector,  officer,  keeper  or  guard,  or  other 
person  employed  at  such  prison,  accept  of  any  present  from 
any  conttactor  or  contractor's  agent,  either  directly  or  indi- 
rectly, nor  shall  any  person  whatever,  convey  into  either  of 
tiie  prisons  of  this  state,  any  article  for  the  use  of  the  convicts, 
prohibited  by  the  rules  of  the  inspectors  or  by  the  laws  of  the 
state ;  any  person  violating  this  section  shall  be  deemed  guilty 
of  a  misdemeanor  and  punishable  as  such. 

S  11.  Subdivision  two  of  section  six  of  chapter  two  hundred 
and  forty  of  the  Laws  of  eighteen  hundred  and  flfty*-four,  is 
hereby  amended  so  as  to  rei^  as  follows : 

To  deposit  at  least  once  in  each  week  to  the  credit  of  the  ^^"•^Ji^ 
treasurer  of  the  state,  in  such  bank  or  banks  as  may  be  desig-  Il^totob^ 
nated  by  the  comptroller,  all  the  moneys  received  by  him  as  wwSSrV** 
such  agent  and  warden,  and  send  to  the  comptroller  weekly  a 
statement  showing  the  amount  so  received  and  from  whom, 
and  when  (or  for  what)  received  and  deposited,  and  the  days 
on  which  such  deposits  were  made ;  the  statements  of  deposits 
to  be  certified  to  by  the  proper  officers  of  the  bank  receiving 
such  deposit  or  deposits ;  the  agent  and  warden  shall  also 
verify  by  his  affidavit  that  the  sum  so  deposited  is  all  the 
money  received  by  him  from  whatever  source  of  prison  income, 
during  the  week,  and  up  to  the  time  of  deposit. 

S 12.  Subdivision  three  of  the  same  section  and  chapter,  is 
hereby  amended  so  as  to  read  as  follows: 

Before  any  expenses  are  incurred  by  him,  to  make  an  esti-  Bsumateor 
mate,  in  minute  detail,  of  the  necessary  expenses  for  the  S^S?^ 
support  and  maintenance  of  the  prison  under  his  charge,  ^^^^' 
includinfi^  the  number  of  rations,  or  kind  of  proi)erty,  to  be 
delivered  during  the  month,  upon  any  contract  made  under 
the  fourth  section  of  the  act  of  which  this  is  amendatory,  and 
monthly  there^afiter,  and  to  present  the  same  to  the  comp- 
troller, who,  if  satisfied  that  the  expenditures  are  necessary 
and  proper,  shall  thereupon  authorise  the  agent  to  make  his 
draft  on  the  treasury  for  the  sum  thus  estimated,  or  any  part 
thereof;  which  amount  shall  be  paid,  on  the  warrant  of  the 
comptroller;  and  it  shall  not  be  lawful  for  such  agent  and 
warden  to  make  purchases  on  behalf  of  the  state,  unless  such 
purchases  have  been  included  in  the  estimate  presented  to 
and  approved  by  the  comptroller;  but  the  estimate  required 
from  the  agent  in  this  section  shsJl  first  be  submitted  to  the 
inspector  in  charge  of  the  prison,  and  his  approval  written 
thereon,  certifying  that  he  has  carefully  examined  the  same, 
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and  that  the  articles  contained  in  such  estimate  are  actually 
required  for  the  use  of  the  prison.  Such  estimate  shall  be 
accomi)anied  by  the  report  of  the  store  keeper  (or  when  the 
duties  are  performed  by  the  kitchen  keeper,)  under  oath,  giv- 
ing the  amount  of  each  article  consumed  for  the  last  month, 
and  the  amount  of  each  article  then  on  hand. 

g  13.  Section  eight  of  the  same  chapter  is  hereby  amended 
so  as  to  read  as  follows: 
AAdarits.  Thc  clcrks  of  thc  several  prisons  in  this  state,  or  in  their 
absence,  the  principal  keepers,  are  hereby  authorized  and 
required  to  take  affidavits,  in  all  matters  of  accounts  agaiust 
their  respective  prisons,  and  also  in  relation  to  fees  of  sheriff 
in  bringing  convicts  to  either  of  said  prisons. 


CHAP.  158. 

AN  ACT  in  relation  to  the  punishmeBt  of  crimes  in  cer^ 

tain  cases. 

Passbd  April  11,  1856;  three-lifthB  being  present. 

The  Peaph  of  the  State  of  New  Yorh^  rqfreaented  in  Senate 
and  AssenMy^  do  enact  as  foUows : 

J^of         5  !•  WheneviMr  any  person  under  the  age  of  twenty-one 
m»nt£e.    and  above  the  age  of  sixteen  years,  shall  be  convicted  of  an 
*'°***^*      offence  punishable  with  imprisonment  in  the  state  prison,  in 
either  ot*  the  judicial  districts  of  the  state,  having  a  peniten- 
tiary within  said  judicial  district,  the  court  before  which  such 
conviction  shall  be  had,  may,  in  its  discretion,  sentence  the 
I^erson  so  convicted  to  imprisonment  in  the  penitentiary  situ- 
ated in  that  judicial  district.    Every  person  so  sentenced 
shall  be  received  into  the  said  penitentiary  and  shall  be  kept 
and  employed  in  the  manner  prescribed  by  law,  and  shall  be 
subject  to  the  rules  and  discipline  of  said  x>enitentiary. 
^ir  of  g  2.  It  shall  be  the  duty  of  the  sheriff  of  any  county  within 

the  said  judicial  district  in  which  any  person  shall  be  con- 
victed and  sentenced,  as  in  the  first  section  is  provided,  to 
convey  such  person  to  the  penitentiary  situated  in  such  judi- 
cial district,  and  deliver  him  to  the  superintendent  thereof, 
for  which  such  sheriff  shall  be  paid  by  the  state  treasurer  such 
fees  as  are  allowed  by  law  for  conveying  convicts  to  the  state 
prison. 
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CHAP.  94. 

AN  ACT  to  amend  the  Beveral  acts  in  relation  to  State 

Prisons. 

Passed  March  10,  1867;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Aseenibly,  do  enact  as  foUows: 

S  1.  Section  sixty-flve  of  the  act  entitled  "An  act  for  the  Act^ 
better  regolation  of  the  county  and  state  prisons  of  this  state,  *"''' 
and  consolidating  and  amending  the  existing  lavs  in  relation 
thereto,"  passed  December  fonrteeenth,   eighteen  hnndred 
and  forty-seven,  is  hereby  amended  so  as  to  read  as  follows: 

The  guards  of  the  respective  prisons  shall  continue  to  be  gjgj^. 
fnmidi^  from  the  arsenals  of  this  state  with  sufficient  arms,  edwith 
ammunition  and  accoutrements,  and  shall  be  subject  to  the  *™'*  ^ 
command  and  direction  of  the  agent  and  warden  of  the  pri- 
son, who  is  hereby  empowered  to  suspend,  for  cause,  any  ^*J*' 
officer,  keeper  or  guard,  in  smd  prison,  and  employ  others  in 
their  stead,  until  the  pleasure  of  the  inspector  in  charge  shall 
be  known,  and  whom  he  shall  immediately  notify  of  such 
suspension,  and  the  reasons  therefor. 

S  2.  Section  sixty-six,  subdivision  four  of  the  same  act  is 
hereby  amended  so  as  to  read  as  follows: 

The  salaries  of  the  guards  at  the  several  state  prisons  of  siaariM. 
this  state,  shall  be  forty  dollars  each,  per  month,  payable 
monthly. 

S  3.  All  reports  now  required  by  law  to  be  made  annually  B^port^ 
to  the  inspectors  of  state  prisons,  or  to  the  secretary  of  state, 
by  any  officer  of  the  prisons,  shall  be  made  up  to  and  includ- 
ing the  thirtieth  day  of  September,  of  each  year,  and  such 
reports  are  required  to  be  delivered  as  aforesaid,  on  or  before 
the  first  day  of  December  in  each  year. 

5  4.  The  third  section  of  chapter  five  hundred  and  twenty- 
two*  of  the  laws  of  this  state,  passed  April  nineteenth,  eigh- 
teen hundred  and  fifty-five,  is  hereby  amended  so  as  to  read 
as  follows: 

The  clerk  of  Sing  Sing  prison  shall  receive  a  salary  of  one  ^^^ 
thousand  dollars  per  annum ;  the  clerk  of  Auburn  prison,  nine 
hundred  dollars  per  annum,  and  the  clerk  of  Oliuton  prison 
nine  hundred  dollars  per  annum ;  the  chaplains  of  each  pri-  c»>*pJ»«m- 
son,  nine  hundred  dollars  per  annum;  the  physicians  of  i^viicinit. 
Auburn  and  Olinton  prisons  shall  receive  each  a  salary  of  six 
hnndred  dollars  per  annum,  and  the  physician  at  Sing  Sing 
prison  a  salary  of  seven  hundred  dollars  per  annum,  and  the 
instmctors  one  hundred  and  fifty  dollars  per  annum  each,  iMtnoian. 
payable  monthly,  at  the  end  of  each  month. 

^  Metni  Cbap.  601. 
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keepers. 


S  5.  Section  four,  subdivision  one  of  the  same  act  is  hereby 
amended  so  as  to  read  as  follows : 
ft^et  of  The  keepers  in  the  several  prisons  shall  receive  salaries  as 
follows:  The  keepers  known  as  principal  keepers  each  one 
thousand  dollars  per  annum,  kitchen  keepers,  eight  hundred 
dollars  each  per  annum ;  all  other  keepers  six  hundred  dol- 
lars each  per  annum. 

S  6.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 


CHAP.  283. 

AN  ACT  authorizing  the  reports  of  the  male  and  female 
departments  of  stale  prisons  to  be  made  separately. 

Passed  April  12,  1860. 

The  People  of  tlie  State  of  New  York^  represented  in  Senate 
and  Assembly t  do  enact  as  follows : 

SfmSk^t      S^*  ^^®  annual  and  all  other  reports  and  estimates  of 
■eiSS^^  earnings  and  expenditures,  of  the  male  and  female  depart- 
ments of  state  prisons,  shall,  from  and  after  the  passage  of 
this  act,  be  made  out  separately  and  distinctly,  the  one  from 
the  other. 

§  2.  All  acts  and  parts  of  acts  heretofore  passed  and  incon* 
sistent  with  this  act,  are  hereby  repealed. 


CHAR  399. 

AN  ACT  to  amend  the  several  acts  in  relation  to  state 

prisons. 

Passed  April  14,  1860 ;  three-fifths  being  present 

Tlie  People  of  the  State  of  New  Torkj  represented  in  Senate 
and  Assemtlyy  do  enact  as  follows: 

omteicu  g  13.  Whenever  the  board  of  inspectors  shall  deem  it  expe- 
oMiTictal^  dient  and  proper  for  the  agent  or  warden  to  enter  into  any 
contract  for  the  labor  and  services  of  convicts  for  a  term  not 
exceeding  one  year,  it  shall  be  the  duty  of  the  said  board  to 
pass  a  resolution  to  that  effect,  specifying  the  number  of  con- 
victs whose  labor  and  services  are  to  let,  the  prison  in  which 
they  are  confined,  the  busmess  at  which  they  may  be  employed 
if  contracted  for,  the  time  when  a  contract  therefor  may  com- 
mence, and  the  shop  or  yard  room,  store  room  and  the  accom- 
modations and  facilities  for  carrying  on  the  proposed  business 
or  labor  which  will  be  furnished  with  such  labor  and  services, 
directing  the  agent  and  warden  to  ascertain  what  price  per 
day  he  can  obtain  for  such  labor  and  services,  and  report  the 
same  to  the  board ;  and  if,  upon  advisement,  the  board  shall 
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eonsider  it  for  the  interest  of  the  state  to  accept  the  highest  ^^^'  °'' 
price  thus  offered  and  reported,  said  board  shall  pass  a  resoln* 
tion  to  that  effect,  directing  the  agent  and  warden  to  enter 
into  .a  contract  in  the  form  prescribed  in  the  preceding  section 
of  this  act,  with  the  parties  making  the  proposal  and  his  or 
their  sureties. 

5  15.  All  false  swearing  by  any  person  under  any  of  the  gJJJ^,^*^- 
provisioDS  of  this  act,  or  of  which  it  is  amendatory,  shall  be  ingf  '^^^ 
deemed  perjury,  and  punishable  as  such.  Whenever  there 
shall  be  more  convicts  in  any  state  prison  than  there  are 
separate  cells  for  the  accommodation  of  each,  and  there  are 
vacant  cells  in  either  of  the  other  prisons,  inspectors  of  state 
prisons  may  order  the  agent  and  warden  of  the  prison  in 
which  such  convicts  are  confined  to  order  the  transfer  of  such 
number  of  convicts  as  there  shall  be  vacant  cells  in  the  prison 
to  which  they  are  transferred.  In  selecting  convicts  so  to  be 
transferred  the  agent  and  warden  shall  take  those  convicts  last 
received  at  the  prison. 

S  16.  All  acts  or  parts  of  acts  inconsistent  with  this  act,  are 
hereby  repealed. 

[The  other  sections  of  this  act  amend  ch.  460,  Laws  of  1847,  and  are  incorpo- 
rated in  ch.  Ill,  part  IV  of  Revised  Statatea] 


CHAP.  458. 

AN  ACT  to  increase  the  compensation  of  assistant  ma- 
trons of  the  Sing  Sing  female  prison. 

Passed  April  16,  1860;  three-fifths  bemg  present. 

The  People  of  (he  State  of  New  Yorky  represented  in  Senate 
and  Assembly y  do  enact  asfoUows: 

S  1.  The  assistant  matrons  of  the  female  prison  at  Sing  ^^toc 
Sing,  shall  each  receive  a  sal^y  of  four  hundred  and  eighty  "^ 
dollars  per  annum,  payable  monthly. 

S  2.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 

CHAR  403. 

AN  ACT  to  increase  the  duties  and  compensation  of  the 
physicians  respectively  at  the  Auburn,  Sing  Sing  and 
Clinton  prisons. 

Passed  April  21,  1862 ;  three-fifths  bemg  present. 

The  People  of  the  State  of  New  Yorky  represented  in  Senate 
and  Asseniblyy  do  enact  as  follows  : 

§  1.  It  shall  be  the  duty  of  the  physicians,  resx)ectively,  at  nutyoi 
the  Auburn,  Sing  Sing  and  Clinton  prisons,  in  addition  to  the  p^'***^**"* 
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duties  now  required  by  law,  to  attend  daily  during  the  proper 
business  hours  at  the  prisons  for  which  they  are  respectively 
appointed,  and  at  all  times  hold  themselves  in  readiness  to 
discharge  their  duties  as  such  physician,  respectively,  unless 
by  the  direction  of  an  inspector,  or  of  the  agent  and  warden 
of  the  prison  at  which  he  is  employed,  he  is  otherwise  engaged 
in  transacting  business  on  account  of  the  prison. 
Their  pm.  S  ^-  From  and  after  the  passage  of  this  act,  the  compensa- 
tion of  the  physician  at  the  Sing  Sing  prison  shall  be  the  sum 
of  twelve  hundred  dollars  per  annum,  and  the  compensation 
of  the  physician  at  the  Auburn  prison  shall  be  one  thousand 
dollars  per  annum,  and  the  compensation  of  the  physician  of 
the  Olinton  prison  shall  be  eight  hundred  doUars  per  annum, 
each  payable  monthly. 


Rerlsed 
Statntes 
•mended. 


ConTicts 
mayoam 
commaU" 
Uon. 


Maaoerof 
doing  it 


CHAP.  417. 

AN  ACT  to  alter  the  term  for  which  criminals  may  be 
sentenced  to  State  Prison  and  to  provide  for  their  earn- 
ing a  commutation  of  sentence  and  an  increase  of  the 
amount  to  be  paid  them  on  their  discharge. 

Pa8SBD  April  22,  1862  ;  three-fifths  being  present. 

The  Feapk  of  the  State  of  New  York^  represented  in  Senate 
and  Asseinilify  do  enact  as  foUows: 

g  1.  Section  thirteen  of  title  seven,  chapter  one  part  fourth 
of  the  Bevised  Statutes  is  hereby  amended  by  striking  out  the 
words  "  two  years"  in  the  last  line  of  said  section,  and  insert- 
ing in  the  place  of  the  words  so  stricken  out  the  words  ''  one 
year." 

[The  section  intended  to  be  reached  by  this  act  is  §  12,  not  §  13.] 

g  2.  Every  convict  confined  in  any  state  prison  in  this 
state,  and  every  convict  confined  in  any  penitentiary  in  this 
state,  under  sentence  on.conviction  for  a  felony,  may  earn  for 
himself  a  commutation  or  diminution  of  the  term  of  his  sen- 
tence, subject  to  the  provisions  of  section  four  hereof,  and  in 
the  manner  following : 

If  he  shall  diligently  work  the  number  of  hours  prescribed 
by  the  rules  of  the  prison  or  penitentiary,  during  each  day 
that  he  is  ordered  to  work,  for  the  space  of  one  month,  and  if 
he  shall  well  obey  the  rules  and  quietly  submit  to  the  disci- 
pline of  the  prison  or  penitentiary  for  the  space  of  one  month, 
he  shall  be  entitled,  for  every  period  of  one  month  for  which 
he  shall  so  work,  obey  and  submit,  to  a  commutation  or  deduc- 
tion from  the  term  for  which  he  has  been  sentenced  of  one 
day.  If  he  shall  so  work  and  obey  and  submit  for  the  space 
of  six  or  more  successive  months,  he  shall  be  entitled  for  every 
one  of  said  six  or  more  successive  months  to  a  commutation 
or  deduction  from  the  term  for  which  he  was  sentenced  of  two 
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days,  which  two  days  shall  be  in  addition  to  the  deduction  of  pemaie 
one  day  for  each  month  hereinbefore  provided  for.    The  pro-  prt»oner« 
visions  of  this  section  shall,  so  far  as  they  are  applicable, 
apply  to  female  prisoners  confined  in  any  state  prison  of  this 
state,  or  in  any  penitentiary  therein,  and  also  to  any  prisoner 
confined  in  any  state  prison  of  this  state,  or  in  any  peniten- 
tiary therein,  for  whom  the  agent  or  other  officer  of  said  state 
prison  has  no  work  at  which  to  put  him  under  any  contract 
for  the  labor  of  convicts ;  provided,  however,  that  the  provi-  ^^^^^ 
sions  of  this  act  shall  not  affect  the  case  of  any  person  who 
shall  be  under  a  sentence  of  imprisonment  for  the  term  of  his 
natural  life. 

5  3.  It  shall  be  the  duty  of  every  agent  or  other  officer 
having  charge  of  a  state  prison  or  i>enitentiary  in  this  state, 
whenever  a  convict  is  delivered  to  him  for  confinement  in  the 
said  state  prison  or  i>enitentiary,  to  make  known  to  him  the 
provisions  of  the  second  section  hereof. 

5  4.  It  shall  be  the  duty  of  the  keepers  and  matron  of  each  f^S^ 
state  prison  and  penitentiary  in  this  state  to  keep  such  record,  ^"'^^^ 
day  by  day,  of  the  manner  of  working  of  each  convict  therein  ofwork. 
to  whom  the  provisions  of  this  act  shall  be  applicable,  and  of 
his  Gondact  therein,  as  shall  show  what  convicts  have  fulfilled 
the  requirements  of  the  second  section  thereof,  and  each  of  J^^^ 
such  keei)ers  or  matron  shall  report  such  record  at  the  end 
of  each  month  to  the  agent  or  principal  keeper  of  the  prison 
or  penitentiary,  and  it  shall  be  the  duty  of  the  agent  or  prin- 
cipal keeper  of  such  state  prison  or  penitentiary  to  preserve 
sneh  record ;  and  he  shall,  not  more  than  thirty  days  before 
tlie  term  of  each  convict  expires,  as  diminished  by  said  record, 
tamsmit  a  copy  of  such  record  to  the  governor,  which  shall 
give  the  name  of  such  convict,  the  date  of  his  reception,  the 
term  of  his  sentence ;  and  the  governor  of  the  state  of  New 
York  may  thereupon,  in  his  discretion,  direct  the  abatement 
or  deduction  of  the  term  of  the  sentence  of  said  convict  of  the 
number  of  days  of  commutation  or  diminution  thereof  which 
said  convict  shall  have  earned. 

S  5.  The  funds  arising  from  the  fees  charged  to  visitors  at  SS^eJ'fhJin 
the  state  prisons  and  penitentiaries  may  be  applied  under  the  vtsuore 
direction  of  the  inspectors  of  prisons  by  the  warden  to  the  use  SS?  il  cSS- 
and  benefit  of  convicts  upon  their  discharge,  provided  that  no  J^S^ 
convict  shall  receive  any  greater  sum  than  ten  dollars  in  ptotIm. 
addition  to  the  amount  now  allowed  by  law,  and  also  that  the 
condition  of  the  allowance  of  such  additional  sum  shall  be 
the  good  behavior  of  the  convict  during  his  imprisonment. 

5  6.  All  acte  and  parts  of  acta  inconsistent  herewith,  are  b<»p«»- 
h^eby,  so  &r  forth  as  inconsistent  herewith,  repealed. 
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CELiPTER  IV. 

Juvenile  Asyluma 


CHAP.  126. 

AN  ACT  to  incorporate  the  society  for  the  reformation  of 
juvenile  delinquents  in  the  city  of  New  York. 

Passed  March  29, 1824. 

Preamble.  Whbrbas  by  the  petitions  of  several  inhabitants  of  the  city 
of  New  York,  it  is  represented  that  they  are  desirous  of  estab- 
lishing a  society  and  house  of  refiige,  for  the  reformation  of 
juvenile  delinquents  in  the  said  city,  and  have  prayed  to  be 
incorporated:  Therefore, 
Corpora-  g  1.  Be  it  euocted  hy  the  People  of  the  State  of  New  Yorkt 
uon  created  ^^p^^g^i^^  (jj  Senate  and  AssenJ)Jy,  That  all  such  persons  as 
now  are,  or  hereafter  shall  become  subscribers  to  the  said 
association,  pursuant  to  the  by-laws  thereof,  shall  be,  and 
hereby  are  constituted  a  body  corporate  and  i>olitic,  by  the 
style,  4bc.  name  of  ''  The  managers  of  the  society  for  the  reformation  of 
juvenile  delinquents  in  the  city  of  New  York;"  and  by  that 
name  they  shall  have  perpetual  succession,  and  being  in  law 
capable  of  suing  and  being  sued,  defending  and  being 
defended,  in  all  courts  and  places,  and  in  all  manner  of  actions 
and  causes,  whatsoever ;  and  may  have  a  common  seal,  and 
change  the  same  at  their  pleasure ;  and  shall  be  capable  in 
law,  by  that  name  and  style,  of  purchasing,  holding  and  con- 
veying any  estate,  real  or  personal,  for  the  use  of  the  said 
proTiBo.  corporation:  Providedy  That  such  real  estate  shall  never 
exceed  the  yearly  value  of  ten  thousand  dollars,  nor  be  applied 
to  any  other  purpose  than  those  for  which  this  incorporation 
is  formed. 
ooncemi  to  g  2.  And  he  it  further  enacted^  That  the  estate  and  concerns 
^b7°Mr^t7  of  the  said  corporation  shall  be  conducted  by  aboard  of  thirty 
managers,  niauagcrs,  to  be  elected  by  a  plurality  of  ballote  of  the 
members  resident  in  the  city  of  New  York,  being  subscribers 
as  aforesaid,  and  present  at  such  election,  yearly  on  the  third 
Monday  of  November,  at  such  place  in  the  said  city,  and  at 
such  time  of  the  day,  as  the  board  of  managers  may  from 
time  to  time  appoint,  and  of  whidbi  public  notice  shall  be 
given ;  and  if  any  vacancy  shall  occur  by  the  resignation, 
removal  or  otherwise,  of  any  one  of  the  said  board,  the  same 
shall  be  filled  for  the  remainder  of  the  year  by  such  person  or 
persons,  being  subscribers  as  aforesaid,  as  the  board  for  the 
time  being,  or  a  major  part  of  them,  shall  appoint ;  and  until 
the  election  on  the  third  Monday  in  November,  in  the  year 
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one  thousand  eight  hundred  and  twenty-five  the  following  ^"'^•*^- 
persons  shall  compose  the  said  board  of  managers,  to  wit: 
Oadwallader  D.  Golden,  John  Oriscom,  John  Duer,  Jonathan  Fint  mauk 
W.  Wainwright,  Isaac  OoUins,  Thomas  Eddy,  Ansel  W.  Ives,  *""' 
John  T.  Irving,  John  E.  Hyde,  Cornelius  Dubois,  James  W. 
Gerard,  Joseph  Curtis,  John  Stearns,  Balph  Olmstead,  Bobert 
F.  Mott,  Stephen  Allen,  Henry  J.  Wyckoff,  Samuel  Cowdrey, 
John  Targee,  Arthur  Burtis,  Joseph  Grinnell,  Hugh  Maxwell, 
Henry  Mead,  Peter  A.  Jay,  Gilbert  Coutant,  Cornelius  B. 
Duffey ,  and  James  Lovett :    And  it  is  hereby  fwrther  enacted^ 
That  no  manager  of  the  said  society  shall  receive  any  com- 
pensation for  his  services. 

S  3.  And  le  it  fwrther  enacted^  That  if  the  annual  election  Elections. 
shaJl  not  take  place  on  the  stated  day  for  that  purpose,  the 
said  corporation  shall  not  thereby  be  (Ussolved,  but  the  mem- 
bers of  the  said  board  shall  continue  in  ofSce  until  a  new  elec- 
1ion,which  shall  be  had  at  such  time  and  place,  and  after  such 
notice,  as  the  said  board  shall  prescribe ;  and  in  case  of  an 
equality  of  votes  for  any  one  or  more  persons,  aa  a  member  or 
members  of  the  said  board  of  managers,  the  said  board  shall 
determine  whidi  of  such  persons  shall  be  considered  as  elected, 
and  such  person  or  persons  shall  take  his  or  their  seats,  and  act 
accordingly. 

S  4.  And  ie  it  further  enacted,  That  the  said  managers  shall  Jjj;*;,*^^ 
have  power,  in  their  discretion,  to  receive  and  take  into  the  maMgen. 
house  of  reftige  to  be  established  by  them,  all  such  children, 
who  shall  be  taken  up  and  committed  as  vagrants,  or  con- 
victed of  criminal  o£fences,  in  the  said  city,  as  may  in  the 
judgment  of  the  court  of  general  sessions  of  the  peace,  or  of 
the  court  of  oyer  and  terminer,  in  and  for  the  said  city,  or 
of  the  jury  before  whom  any  such  offender  shall  be  tried,  or 
of  the  police  magistrates,  or  of  the  commissioners  of  the  alms 
house  and  bridewell  of  the  said  city,  be  proper  objects ;  and 
the  said  managers  shall  have  power  to  place  the  said  children 
committed  to  their  care,  during  the  minority  of  such  children  at 
such  employments,  and  to  cause  them  to  be  instructed  in 
such  branches  of  useful  knowledge,  as  shall  be  suitable  to 
their  years  and  capacities;  and  they  shall  have  i>ower  in  their 
discretion,  to  bind  out  the  said  children,  with  their  consent,  as 
apprentices  or  servants,  during  their  minority,  to  such  persons, 
and  at  such  places,  to  learn  such  proper  trades  and  employ- 
ments, as  in  their  judgment  will  be  most  for  the  reformation 
and  amendment,  and  the  future  benefit  and  advantage  of 
sndi  children:  Provided,  That  the  charge  and  power  of  the 
said  managers,  upon  and  over  the  said  children,  shall  not 
extend,  in  the  case  of  females,  beyond  the  age  of  eighteen 
years. 

§  5.  And  he  it  further  enacted.  That  all  and  singular  the 
danses  and  provisions  in  the  act,  entitled  ''An  act  concerning 
apprentices  and  servants,"  relating  to  the  covenants  to  be 
inserted  in  the  indentures  of  apprentices  and  servants,  made 
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by  the  overseers  of  the  poor,  and  the  provisions  of  the  sixth, 
ninth,  tenth,  eleventh,  twelfth  and  thirteenth  sections  of  the 
last  mentioned  act,  shall  apply  to  the  apprentices  and  ser- 
vants, and  the  persons  to  whom  they  may  be  bound,  under 
and  by  virtue  of  this  act. 
By-laws.  §  6.  And  he  it  further  eiiMtedy  That  the  said  managers 
under  this  act,  may  from  time  to  time  make  by-laws,  ordi- 
nances and  regulations,  relative  to  the  management  and  dis- 
position of  the  estate  and  concerns  of  the  said  corporation, 
and  the  management,  government,  instruction,  discipline, 
employment  and  disposition  of  the  said  children,  while  in  the 
said  house  of  refuge,  or  under  their  care,  not  contrary  to  law, 
as  they  may  deem  proper ;  and  may  appoint  such  officers, 
agents  and  servants,  as  they  may  deem  necessary  to  transact 
the  business  of  the  said  corporation,  and  may  designate  their 
AnnjjJ  to  ^^^^^  •  ^^^  furth^,  That  the  said  managers  shall  make  an 
t?^e.  annual  report  to  the  legislature,  and  to  the  corporation  of  the 
city  of  New  York,  of  the  number  of  children  received  by  them 
into  the  said  house  of  refuge ;  the  disposition  which  shall  be 
made  of  the  said  children,  by  instructing  or  employing  them 
in  the  said  house  of  refuge,  or  by  bin£ng  them  out  as  ap* 
prentices  or  servants ;  the  receipts  and  expenditures  of  the 
said  managers,  and  generally  all  such  facts  and  particulars  as 
may  tend  to  exhibit  the  effects,  whether  advantageous  or 
otherwise,  of  the  said  association. 
Pnbiietct  §  7.  And  ie  it  further  enactedy  That  this  act  shall  be,  and 
is  hereby  declared  a  public  act;  and  that  the  same  shall 
be  construed  in  all  courts  and  places,  benignly  and  favor- 
ably, for  every  humane  and  laudable  purposes  therein  con- 
tained. 
Igor  be  S  8.  And  he  it  further  enacted^  That  the  legislature  may  at 

"'*    '       any  time  thereafter,  alter,  modify,  or  repeal  this  act. 


altered. 


CHAP.  24. 

AN  ACT  to  amend  the  act,  entitled  "  An  act  to  incorjforate 
the  society  for  the  reformation  of  juvenile  delinquents  in 
the  city  of  New  York,"  passed  March  29th,  1824,  and 
for  other  purposes. 

Passed  January  28,  1826. 

Delta-  §  1.  Be  it  enacted  hy  the  People  of  the  State  of  New  Tork^ 

rl^ired     represented  in  Senate  and  Aesenihly,  That  the  managers  of  the 

S^iSt^in    society  mentioned  in  the  act  hereby  amended,  slmll  receive 

the  state,    g^^^j  ^^^  ^  ^^^^  housc  of  refugc  established  by  them  in"  the 

city  of  New  York,  all  such  children  as  shall  be  convicted  of 

criminal  offences  in  any  city  or  county  of  this  state,  and  as 

may,  in  the  judgment  of  the  court  before  whom  lemy  such 

offender  shall  be  tried,  be  deemed  proper  objects ;  and  the 

powers  and  duties  of  the  said  managers  in  relation  to  the 
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cMldien  wMch  they  shall  receive  m  vfatue  of  this  act,  shall  be  ^^^^'  ^' 
the  same  in  all  things  as  are  prescribed  and  provided  by  the 
act  entitled  "  An  act  to  incorporate  the  society  for  the  refor- 
mation of  juvenile  delinquents  in  the  city  of  New  York," 
passed  March  the  29th,  1824,  in  respect  to  children  which 
the  said  managers  have  received,  or  may  receive  in  virtue  of 
that  act. 

S  2.  And  he  U  further  enacted^   That  the  commissioners  ^^ 
mentioned  in  the  thirty-eighth  section  of  the  act,  entitled  "  An  S^^m%o 
act  to  provide  against  infectious  and  pestilential  diseases,"  *^""^ 
passed  March  the  tw^ity-first,  eighte^oi  hundred  and  twenty- 
three,  shall  account  annually  to  the  comptroller  of  the  state, 
for  all  monies  received  by  them  for  the  use  of  the  marine  hos-  * 

pital ;  and  if  the  same  shall,  in  any  one  year,  be  more  than 
safficient  to  defray  the  expense  of  executing  the  trust  com- 
mitted to  them,  exclusive  of  such  expenses  as  are  to  be  borne 
and  paid  as  part  of  the  contingent  charges  of  the  city  of  Kew 
York,  and  including  the  annual  compensations  granted  to 
the  siud  commissioners  by  the  said  act,  then  and  in  such  case 
the  said  health  commissioners  shall  pay  such  surplus  over  to 
the  treasurer  of  the  managers  of  the  society  for  the  reforma- 
tion of  juvenile  delinquents  in  the  city  of  New  York,  for  the 
use  of  the  said  society ;  and  the  said  commissioners  shall  also 
pay  to  the  said  treasurer,  for  the  use  of,  and  to  be  exi)ended 
by  the  said  society  in  the  erection  of  a  house  of  refuge  for 
female  juvenile  delinquents,  so  much  of  the  balance  or  surplus 
now  in  their  hands,  or  which  may  be  invested  pursuant  to 
the  said  thirty-eighth  section,  as  the  person  administering  the 
government  of  this  state  may  not  deem  necessary  to  be 
retained  and  disposed  of  agreeably  to  the  said  thirty-eighth 
section,  to  meet  any  deficit  of  the  receipts  of  the  said  commis- 
8ion(»rs  for  the  purposes  of  the  said  marine  hospital,  or  for  the 
building  of  such  other  stone  or  brick  hospitals  in  the  place  of 
the  present  wooden  ones,  as  the  person  administering  the 
government  of  this  state  may  from  time  to  time  think  neces- 
sary; and  that  the  said  thirty-eighth  section,  so  far  as  the 
same  is  inconsistent  with  the  provisions  of  this  act,  and  no 
farther,  be,  and  the  same  is  hereby  repealed. 

S  3.  And  he  it  further  enacted,  That  the  sheriflfe  of  the  SgJfJ?^ 
several  counties  of  this  state,  shall  be  allowed  for  the  trans-  unquenu. 
portation  of  any  juvenile  delinquents  according  to  the  pro- 
visions of  this  act,  the  same  comx)ensation  as  is  now  given  by 
law  for  the  transportation  of  convicts  to  the  state  prisons,  to 
be  audited  and  i>aid  by  the  supervisors  of  the  respective 
connties,  as  part  of  the  contingent  expenses  of  the  said 
counties:  Pravidedj  That  after  notice  shall  be  given  by  the 
managers  of  the  said  society,  that  there  is  not  room  for  the 
leoeption  of  any  further  delinquents,  it  shall  not  be  lawful  to 
transport  any  other  delinquents,  until  notice  shall  be  given 
Uuit  they  can  be  recdved. 


Y.—21 
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ArtrnV  bo      S  4-  ^^  ^  itfuriher  enacted.  That  the  legislature  may,  at 
"p«i«d.     any  time,  repeal,  amend,  or  modify  this  act. 


CHAP.  302. 

AN  ACT  to  create  a  fund  in  aid  of  the  society  for  the 
reformation  of  juvenile  delinquents  in  the  city  of  New 
York,  and  for  other  purposes. 

Passed  April  29, 1829. 

Aiipropria-  S  1*  The  commissioners  of  health,  mentioned  in  the  eleventh 
SSlSii  ^^  twelfth  sections  oi  title  fourth  of  chapter  fourteenth  of 
•  "*  ^'  the  First  Part  of  the  Revised  Statutes,  shall  pay  out  of  the 
monies  received  by  them  for  the  use  of  the  marine  hospital, 
eight  thousand  dollars  annually,  in  quarterly  payments  of 
two  thousand  dollars  each,  commencing  on  the  first  day  of 
May  next,  to  the  treasurer  of  the  society  for  the  reformation 
of  juvenile  delinquents  in  the  city  of  New  York,  for  the  use  of 
said  society ;  which  sum  of  eight  thousand  dollars  shall  be 
part  of  the  surplus,  and  not  in  addition  thereto,  directed  to  be 
paid  said  treasurer  by  the  above  mentioned  eleventh  section ; 
and  the  said  commissioners  of  health  shall  pay  over  annually  to 
the  comptroller  of  the  state,  on  or  before  the  first  of  April,  the 
balance  that  may  remain  of  the  said  surplus  fund,  after  pay- 
ing the  eight  thousand  dollars  as  aforesaid ;  and  the  balance 
of  the  said  surplus  so  paid  to  the  comptroller,  shall  be  invested 
by  him  in  some  secure  manner  at  interest,  and  the  said  fund 
shall  be  kept  distinct  and  separate,  and  shall  be  denominated 
the  "Mariners'  Fund." 
Bapeti.  S  2.  So  much  of  the  said  twelfth  section  of  title  fourth  of 

chapter  fourteenth  of  the  First  Part  of  the  Revised  Statutes* 
as  applies  to  the  balance  of  hospital  monies  in  the  hands  of  the 
commissioners  of  health,  is  declared  to  apply  only  to  such 
balances  as  were  in  their  hands  at  the  time  said  chapter  took 
efiect  as  a  law ;  and  any  part  of  said  section  inconsist^it  wiA 
this  declared  construction,  is  hereby  repealed. 

[i  3  repealed  by  Laws  of  1831,  ch.  186.] 
in  4,  5.  repealed  by  Laws  of  1839,  oh.  13.1 

Aeeomtto       S  ^'  The  sald  commissioners  of  health  shall  render  to  the 

be  rendered  comptroller  aunually,  a  minute  and  detailed  account  of  all 

monies   denominated    *' hospital   monies,"  which  e^all   be 

received ;  and  also  of  all  such  monies  disbursed  by  them  or 

either  of  them,  for  the  marine  hospital ;  for  the  expenses  of 

their  tnist,  so  far  as  the  same  are  payable  out  of  this  fund; 

for  their  own  salaries,  and  the  commission  allowed  by  law  to 

the  health  commissioner  for  collection ;  and  also  of  the  surplus, 

if  any,  of  such  monies  i>aid  over  to  the  treasurer  of  the  society  for 

the  reformation  of  juvenile  delinquents  in  the  city  of  New  York. 

ijiowanoe       g  7.  The  Comptroller  is  hereby  authorized  to  allow  to  the 

^b^^ui  health  commissioner,  for  the  collection  of  ''hospital  money** 

mMOMy,      fj^iQ  coasting  vessels,  a  commission  at  his  discretion,  of  not 
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Jess  than  two  and  a  half,  nor  exceeding  ten  per  cent ;  which  ^"^^'  ^* 
allowance  he  is  authorized  to  make,  as  well  upon  the  collec- 
tions made  from  such  vessels  during  the  past*  year,  as  upon 
tiiose  hereafter  to  be  made. 


CHAP.  181. 

AN  ACT  concerning  Convicts  under  the  age  of  seventeen 
years,  and  other  purposes. 

Passed  April  16, 1830. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  AssenMy^  do  enact  as  foUows : 

S  1.  The  person  administering  the  government  of  this  state,  Tobesmt 
is  hereby  empowered  to  direct  the  agent  of  either  of  the  state  5%5S** 
prisons  of  this  state,  whenever  the  inspectors  thereof  shall 
recommend  the  same,  to  convey  any  cmivicts  who  shall  be 
under  the  age  of  seventeen  years,  to  the  house  of  refuge  in 
the  city  of  New  York ;  and  they  shall  there  be  confined  accord- 
ing to  the  rules  and  regulations  of  said  house  of  refuge: 
The  exi>en8es  of  such  removal  shall  be  the  same  as  allowed 
to  sheriffs  for  like  services,  and  a  charge  upon  such  prison, 
as  part  of  its  ordinary  expenses  to  be  certified  by  the  inspec* 
tors. 

S  2.  The  expenses  of  such  removal  shall  be  first  paid  out  gzpeoM 
of  any  funds  of  the  prison  for  general  support,  to  be  certified  *'^***^ 
by  the  inspectors:  And  it  shall  also  be  the  duty  of  said 
mspectors  and  agent,  to  make  out  a  certificate  of  said  expenses, 
and  forward  the  same  to  the  sheriff  of  the  county  where  such 
convict  or  convicts  were  sentenced,  whose  duty  it  shall  be  to 
present  the  same  to  the  board  of  supervisors  of  said  county, 
at  their  first  annual  meeting  thereafter. 

S  3.  The  board  of  supervisors  shall  raise  the  said  amount  as  TobeniMd 
othw  county  charges ;  and  the  treasurer  of  said  coimty  shall,  '*'***' 
within  ten  days  after  receiving  the  same,  remit  the  said 
amount  to  the  agent  of  said  prison. 


CHAP.  186. 

AN  ACT  to  amend  "  An  act  to  create  a  Fund  in  aid  of  the 
Society  for  the  reformation  of  Juvenile  Delinquents  in 
the  City  of  New  York,  and  for  other  purposes,"  passed 
April  29,  1829. 

Passed  April  21,  1831. 

27m  People  of  the  State  of  New  Yorh^  represented  in  Senate 
9Md  Assembly t  do  enact  as  foUows : 

S 1.  There  shall  be  paid  annually  by  the  treasurer  of  the  paymait  f>7 
city  of  New  York,  on  the  first  Monday  of  July,  to  the  treasurer  n?w  {^' 
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BART  IT. 


of  the  society  for  the  reformation  of  juvenile  delinquents^  in 
the  city  of  New  York,  the  sum  of  four  thousand  dollars,  for 
the  use  of  said  society,  out  of  the  moneys  appropriated  for  the 
support  aud  maintenance  of  the  poor  of  the  said  dty,  by  the 
act,  entitled  '*  An  act  to  amend  an  act,  entitled  'An  act  to 
lay  a  duty  on  strong  liquors,  and  for  regulating  inns  and 
taverns,  so  far  as  it  relates  to  the  dty  of  New  York,  and  for 
other  purposes,' ''  passed  April  10th,  1824. 


CHAP.  13. 

AN  ACT  to  amend  an  act  entitled  "An  act  to  create  a 
fund  in  aid  of  the  society  for  the  reformation  of  juvenile 
delinquents  in  the  city  of  New  York,  and  for  other  pur- 
poses." 

Passed  Febraary  1, 1839. 

TJw  People  of  tlie  State  of  New  Yor%  represented  in  Senate 
and  AssenMy,  do  enact  as  follows: 

Theatres,  g  1.  No  theatre,  drcus,  or  building,  garden  or  grounds, 
b^open^  for  exhibiting  theatrical  or  equestrian  performances,  in  the 
u^^from  city  of  New  York,  shall  be  opened  for  such  exhibitions,  unless 
the  mayor.  ^^  manager  or  proprietor  thereof  shall  first  and  annually 
obtain  from  the  mayor  of  the  said  city  a  license  therefor ; 
which  license  the  said  mayor  is  authorLBed  to  grant,  to  con- 
tinue in  force  until  the  first  day  of  May  next  ensuing  the  grant 
thereof  And  every  manager  or  proprietor  neglecting  to  take 
out  such  license,  or  consenting  or  allowing  snd^  perfiimnances 
without  first  taking  out  the  same ;  and  every  owner  or  lessee 
of  any  building  in  said  city,  who  shall  lease  m  let  out  the 
same  for  the  purpose  of  being  occupied  as  such  theatre,  or 
circus,  or  building  for  exhibiting  theatrical  or  equestrian  per- 
formances, or  shall  assent  that  the  same  be  used. for  the  puiv 
-pos^  aforesaid,  and  the  same  shall  have  been  so  used  by  any 
manager  or  proprietor  thereof  who  shall  not  have  previously 
obtaiued  such  license,  shall  be  subjected  to  a  penalty  of  five 
hundred  dollars  for  every  such  neglect  or  omission ;  which 
penalty  the  society  for  the  reformation  of  juvenile  delinquents 
in  said  city  are  hereby  authorized,  in  the  name  of  the  people 
of  this  state,  to  prosecute,  sue  for  and  recover,  for  the  use  of 
said  society. 
Lieensesfor  §  2.  The  Said  mayor  is  hereby  authorized  to  grant  licenses 
for  said  theatrical  and  equestrian  performances  for  any  term 
less  than  one  year;  and  in  any  case  where  such  license  is  for 
a  term  of  three  months,  or  less,  the  said  mayor  is  hereby 
authorized  to  commute  for  a  sum  less  than  said  five  hundred 
dollars,  but  in  no  case  less  than  two  hundred  and  fifty  dollars 
for  a  theatre,  or  one  hundred  and  fifty  dollars  for  a  circus, 
▲moantof  §  3.  IJpon  granting  every  such  license  authorized  by  this 
uemseto    ^^^  ^j.  ^^  ^^  hereby  amended,  the  said  mayor  shall  recdve 


a  lofls  term 
than  a  year. 
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from  the  person  to  whom  the  same  shall  be  granted,  the  *^^^*  '^ 
amonnt  of  said  license ;  which  ampants,  as  resi)ectively  re- 
ceived by  him,  shall  be  paid  over  to  the  treasurer  of  the  society 
for  the  reformation  of  juvenile  delinquents  in  the  city  of  New 
York,  for  the  use  of  said  society. 

$  4.  In  case  any  manager  or  proprietor  of  any  theatre,  ^^*^^S^ 
dicus,  or  building,  garden  or  groimds,  for  exhibiting  theatri-  oat%mM. 
eal  or  equestrian  performances,  shall  open,  or  advertise  to 
open,  any  theatre,  circus,  or  building,  garden  or  grounds  for 
any  such  exhibition  or  exhibitions  in  said  city,  without  first 
having  obtained  a  license  therefor  as  is  provided  for  by  this 
act,  or  the  act  hereby  ^mended,  it  shall  and  may  be  lawful  for 
the  said  sodety  for  the  reformation  of  juvenile  delinquents  in 
the  said  city,  to  apply  to  the  chancellor  of  this  state,  or  the 
vice-chancellor  of  the  first  circuit,  for  an  injunction  to  restrain 
the  opening  thereof,  until  they  shall  have  complied  with  the 
requisitions  of  this  act,  and  the  aet  hereby  amended,  in 
obtaining  such  license,  and  also  complying  with  such  order  as 
to  costs,  as  the  said  chancellor  or  vice-chancellor  may  deem 
jast  and  proper  to  make ;  which  injunction  may  be  allowed 
upon  a  bill  or  petition,  to  be  exhibited  in  the  name  of  the 
said  society,  in  the  same  manner  as  injunctions  are  now 
Qsnally  allowed  by  the  practice  of  the  court  of  chancery. 

S  5.  Any  injunction  allowed  under  this  act,  may  be  served  g,9i5^f^ 
by  posting  the  same  upon  the  outer  door  of  the  theatre,  or  how-to  b? 
circus,  or  building  whorein  such  exhibitions  may  be  proposed  ^^^"'^ 
to  be  held,  or  if  the  same  shall  be  in  a  garden  or  grounds, 
then  by  posting  the  same  at,  or  on,  or  near  the  entrance  way 
to  any  such  place  or  exhibition ;  and  in  case  of  any  proceed- 
ing against  the  manager  or  proprietor  of  any  such  theatre, 
eitcus,  or  building,  or  garden  or  grounds  as  aforesaid,  it  shall 
not  be  necessary  to  prove  the  personal  service  of  the  injunc* 
tion,  but  the  service  herein  before  provided  shall  be  deemed 
and  held  sufficient. 


CHAP.  143. 

AN  ACT  to  authorize  the  establishment  of  a  House  of 
Refuge  for  juvenile  delinquents  in  Western  New  York. 

Passed  May  8,  1846. 

T%6  Feoffie  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly  J  do  enact  as  foUaws: 

S  1«  The  governor  of  the  state  of  New  York,  by  and  with  oommis- 
tiie  consent  of  the  senate,  shall,  during  the  present  session  of  SiS^^tu. 
iiie  l^slatnre,  appoint  three  commissioners  for  the  purpose 
of  selecting  a  suitable  site  on  which  to  be  erected  ^*  The 
Western  House  of  Befuge  for  juvenile  delinquents;"  and  the 
said  commissioners  shall,  within  four  weeks  from  the  time  of 
tbeir  appointment,  proceed  to  examine  and  determine  upon 
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PAftT  lY.  ^^^  g.^  aforesaid,  and  shall  locate  the  same  at  some  suitable 
place  in  the  interior  or  wci^tem  portion  of  the  state.  In  deter- 
mining such  location,  the  said  commissioners  shall  take  into 
consideration  any  proposition  which  may  be  made  to  them, 
and  of  the  performance  of  which  they  shall  have  satisfactory 
assurance,  to  give  to  the  state  the  lands  necessary  for  the  site 
of  said  house  of  refuge  or  any  materials  or  money  to  aid  in 
the  erection  thereof;  and  any  bond  or  other  obligation  execu- 
ted to  the  people  of  this  state,  and  delivered  to  said  commis- 
sioners to  secure  any  such  site,  money  or  materials,  for  the 
purposes  aforesaid,  shall  be  valid  and  binding  upon  the  parties 
executing  the  same. 
S2I0  bB  S  2.  If  the  said  commissioners  shall  procure  by  purchase  (or 
execated  to  voluutary  cessiou,)  the  site  for  said  house  of  refuge,  the  deed 
!St£?State.  thereof  shall  be  duly  executed  to  the  people  of  this  state  and 
delivered  to  the  comptroller,  and  thereupon  the  treasurer  is 
hereby  directed  to  i)ay,  on  the  warrant  of  the  comptroller,  to 
the  grantor  or  grantors  of  whom  the  said  site  shall  be  pur- 
chased, such  sum  or  sums  of  money  as  may  be  required  to  pay 
for  the  site  agreeably  to  the  contract  of  the  said  commission- 
ers, not  exceeding  three  thousand  dollars. 

??iS!^o  ^  ^*  ^^  ^^^  ^^°^^'  ^^^  exceeding  two  months  after  the  said 
Si^fhoiiM  site  shall  be  obtained  by  the  said  commissioners,  (who  are 
of  refuge,  jj^^^^y  empowered  to  contract  for  the  same,)  the  governor, 
lieutenant-governor  and  comptroller,  shall  appoint  three  com- 
missioners to  contract  for  the  erection  and  enclosure  of  the 
said  house  of  refuge,  on  such  plan  and  such  terms  as  they 
may  deem  just  and  proper;  provided  the  said  plan  and  the 
terms  of  said  contract  shall  bie  approved  by  the  said  governor 
and  lieutenant-governor;  and  provided  also,  that  said  house 
of  refuge  shall  be  built  in  a  plain  manner,  and  that  said  gov- 
ernor and  lieutenant-governor  shall  approve  no  plan  for  the 
erection  of  the  building  of  such  house  of  refuge,  whidi  shall 
in  their  judgment  require  more  than  twenty  thousand  dollars 
for  the  completion  of  such  building ;  and  the  said  commis- 
sioners shall  select  and  designate  one  of  their  number  who 
shall  superintend  the  building  of  the  said  house  of  refiige,  with 
a  view  to  the  due  execution  of  the  work  on  the  part  of  those 
with  whom  the  said  commissioners  shall  contract  for  the  erec- 
tion and  enclosure  thereof. 
To^  S  4.  The  said  commissioners  last  mentioned,  before  they 
enter  on  the  duties  of  their  office,  shall  each  give  his  bond  te 
the  people  of  this  state,  in  the  penal  sum  of  ten  thousand  dol- 
lars, with  two  or  more  sufficient  sureties,  to  be  approved  of 
by  the  comptroller,  conditioned  for  the  faithful  performance 
of  the  duties  required  of  them  by  this  act. 
Sdtowm  ^  ^'  ^^^  treasurer  is  hereby  directed  to  pay  to  the  said 
miseio^!  commissioners,  on  the  warrant  of  the  comptroller,  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  such  sum 
or  sums  of  money  as  they  may  from  time  to  time  require,  for 
the  building  of  the  said  house  of  refuge  not  exceeding  such 
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sain  as  will,  with  the  sum  drawn  and  paid  for  the  site  of  said  ^^^*  *^' 
house  of  refuge,  amount  to  twenty-two  thousand  dollars,  at 
such  times  as  the  same  may  be  wanted  by  said  commissioners, 
in  sums  not  exceeding  five  thousand  dollars  at  any  one  time; 
and  the  expenditure  of  at  least  four  thousand  dollars  thereof 
shall  be  accounted  for  to  the  comptroller  before  any  other 
sum  shall  be  advanced. 

5  6.  It  shall  be  the  duty  of  the  said  commissioners  to  make  Beportof 
a  detailed  report  of  all  the  money  received  and  expended  by  ^de^  w" 
them  by  virtue  of  this  act,  and  of  the  progress  which  shall     °*^*' 
have  been  made  in  the  erection  and  enclosure  of  the  said 
buildings,  to  the  comptroller  of  this  state,  on  or  before  the  first 
,  day  of  January  next,  and  as  often  thereafter  as  the  comptrol- 
ler shall  or  may,  fix)m  time  to  time,  require. 

g  7.  Each  of  tiie  said  commissioners,  first  mentioned  in  this  £g^S^J^ 
act,  shall  be  allowed  for  his  service  and  expenses,  while  ^mnii». 
actually  employed  in  the  duties  of  his  appointment,  the  sum  ■**'"®^ 
of  two  dollars  per  day,  and  at  the  rate  of  two  dollars  for  every 
thirty  miles  necessary  travel  in  the  performance  of  the  duties 
required  by  virtue  of  this  act. 

S  8.  Each  of  the  said  commissioners  to  be  appointed  by  vir-  rjj^f 
tne  of  this  act  to  contract  for  and  superintend  the  building  of  comm?£ 
the  said  house  of  refuge,  shall  be  allowed  for  his  services  and  ■*^*"* 
expenses,  while  actually  employed  in  the  duties  of  his  oflSce, 
the  sum  of  two  dollars  per  d&j. 

S  9.  The  said  commissioners  shall,  for  six  weeks,  advertise  ^^^^^^ 
in  a  newspaper  published  in  each  of  the  cities  of  Albany,  ^^rsiz 
Bochester  and  Bufiklo,  and  in  the  villages  of  Svracuse  and  i^iTc^ 
Ganandaigua,  for  sealed  proposals  for  erecting  and  completing  p"*^®"*'^ 
the  said  building  and  enclosure,  and  shall  make  a  contract  for 
(he  same  with  the  lowest  bidder  or  bidders,  provided  such 
bidder  or  bidders  shall  give  satisfactory  security  for  the  per- 
formance of  his  or  thebr  contract  or  contracts :  provided  such 
contract  or  contracts  and  such  security,  shall  be  approved  by 
the  vice-chancellor  of  the  eighth  circuit,  or  the  lieutenant- 
governor.    No  such  bid  shall  be  received  unless  the  same 
shall  be  accompanied  by  a  bond  to  the  people  of  this  state,  in 
the  penal  sum  of  ten  thousand  dollars,  executed  by  the  person 
making  such  bid  and  by  two  sureties,  (whose  su£9ciency  shall 
be  certified  by  the  comptroller  or  the  first  judge  of  the  county 
in  which  such  sureties  reside,)  conditioned  that  the  person  mak- 
ing such  bid  will,  within  twenty  days  after  such  bid  shall  be 
accepted,  enter  into  a  contract  according  to  such  bid,  and 

SVe  such  security  as  is  above  required  for  the  full  and  faith- 
1  performance  th^*eof.  In  case  the  condition  of  such  bond 
shall  be  broken,  the  comptroller  shall  cause  such  bond  to  be 
prosecuted,  whenever,  in  his  opinion,  the  interest  of  the  state 
shall  require  it ;  and  in  the  suit  brought  thereon,  the  people 
of  this  state  shall  be  entitled  to  recover  the  difibrence  between 
the  bid  mentioned  in  the  condition  of  said  bond,  and  the  sum 
mentioned  in  the  bid  upon  whidi  a  contract  shall  be  finally 
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'  made,  and  also  any  other  damages  which  the  state  may  sus- 
tain by  the  breach  of  the  condition  of  such  bond* 
2^"„  S  10.  The  governor,  lieutenant-governor  and  comptroller 
tobeMh"  shall  appoint,  by  writing,  under  their  hands  and  seals,  fifteen 
"****"  discreet  men,  who  shall  act  as  managers  of  the  house  of 
refuge,  established  by  virtue  of  this  act,  and  who  shall,  on  the 
acceptance  of  their  respective  appointment,  perform  the  duties 
required  of  them  by  virtue  of  this  act,  without  any  compensa- 
tion for  their  services, 
deduito^'  S  11-  The  said  managers  shall  be  divided  by  the  officers 
cumm.  appointing  them,  into  three  classes  of  five  each,  and  the  class 
to  which  each  of  such  managers  shall  belong,  shall  be  set  forth 
in  the  certificate  of  their  appointment.  The  terms  of  office 
of  the  first  class  shall  expire  on  the  first  Tuesday  in  February, 
in  the  year  succeeding  their  appointment ;  of  the  second  class 
on  the  first  Tuesday  in  February  in  the  next  year  thereafter; 
and  of  the  third  claiss,  on  the  first  Tuesday  in  February  in  the 
succeeding  year.  Whenever  vacancies  shall  occur  in  the  said 
board  of  managers,  such  vacancies  shall  be  filled  by  the 
governor,  with  the  consent  of  the  senate ;  and  the  terms  of 
ofiice  of  such  managers  shall  be  such,  that  they  shall  hold 
their  office  for  the  term  of  three  years,  as  near  as  may  be ;  and 
that  the  terms  of  office  of  one-third  thereof,  shall  expire  on 
the  first  Tuesday  of  February  in  each  year.  Such  managers 
shall  have  power  to  make  all  such  rules,  regulations,  ordi- 
nances and  by-laws  for  the  government,  discipline  and  man- 
agement of  said  house  of  re^ge,  and  the  inmates  and  officers 
thereof,  as  to  them  may  appear  just  and  proper. 
toJ^iSt  S  12.  The  said  managers  shall  appoint  a  superintendent  of 
jopw^n-  the  said  house  of  refuge,  and  such  other  officers  as  they  may 
deem  necessary  for  the  interest  of  the  institution,  with  a  view 
to  the  a^Qcompiishment  of  the  object  of  its  establishment,  and 
economy  of  its  management ;  and  the  said  managers  shall 
make  a  detailed  rei>ort  to  the  legislature  of  the  pe^brmance 
of  their  duty,  on  or  before  the  fifteenth  day  of  January  in 
each  year. 
S^S£?iv^  S  13-  '^^^  ^^^  managers  and  superintendent  shall  receive 
jj^H^  and  take  into  the  said  house  of  refuge,  all  male  children  under 
oommittod.  the  agc  of  eighteen  years;  and  all  female  children  under  the 
age  of  seventeen,  who  shall  be  legally  committed  to  the  said 
house  of  reftige  as  vagrants,  or  on  a  conviction  for  any  crimi- 
nal oflfence  by  any  court  having  authority  to  make  such 
commitments ;  the  said  managers  shall  have  power  to  place 
the  said  children  committed  to  their  care,  during  the  minority 
of  such  children,  at  such  employments,  and  cause  them  to  be 
instructed  in  such  branches  of  useful  knowledge  as  shall  be 
suitable  to  their  years  and  capacities ;  and  they  shall  have 
power,  in  their  discretion,  to  bind  out  the  said  children,  with 
their  consent,  as  apprentices  or  servants,  during  their  minority» 
to  such  persons  and  at  such  places,  to  learn  such  proper  trades 
and  employments,  as  in  their  judgment  will  be  most  for  the 
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xefonnation  and  amendment^  and  the  future  benefit  and  advan-  ^^^'  ^^' 
tage  of  such  children :  provided,  that  the  charge  and  power 
of  the  said  managers  upon  and  over  the  said  children,  shall 
not  extend,  in  the  case  of  females,  beyond  the  age  of  eighteen 
years,  or  in  the  case  of  males,  beyond  the  age  of  twenty-one 
years. 

§  14.  All  and  singular  the  clauses  aad  provisions  contained  ^^ 
in  the  fourth  title  of  chapter  eight  of  the  second  part  of  the  sutntesto 
Bevised  Statutes,  relating  to  the  covenants  to  be  inserted  in  *^^'' 
the  indentures  of  apprentices  and  servants,  made  by  the  over- 
seers of  the  poor,  shall  apply  to  the  apprentices  and  servants, 
and  the  person  to  whom  they  may  be  bound,  under  and  by 
virtue  of  this  act. 

§  15.  Whenever  the  said  house  of  reAige  shall,  in  the  opin-  2SSiS*!« 
ion  of  the  commissioners  authorized  to  be  appointed  by  the  tobe i^ 
third  section  of  this  act,  be  in  readiness  for  the  reception  of  houe  u* 
persons  committed  thereto,  the  said  commissioners  shall  make,  ^^^^^ 
under  their  hands  and  seals,  duplicate  certificates  thereof,  one 
of  which  they  shall  transmit  by  mail  to  the  governor  of  this 
state,  and  the  other  of  which  they  shall  cause  to  be  filed  in 
the  office  of  the  clerk  of  the  county  in  which  such  house  of 
refuge  shall  be  situated.    The  governor,  on  receiving  such  nntjof 
certOScate,  shall  malie  au  order  designating  the  counties  which  *°^*""" 
shall  thereafter  be  authorized  to  send  juvenile  delinquents  to 
the  said  house  of  velage^  and  shall  file  the  certificate  of  such 
commissioners,  and  his  said  order,  in  the  office  of  the  secre* 
tary  of  state.    The  said  secretary  of  state  shall  transmit  by  o/ IS?^ 
mail  to  the  first  judge  and  county  clerk  of  each  of  the  coun- 
ties designated  in  said  order,  a  certified  copy  of  such  certifi- 
cate and  order. 

S  16.  Prom  and  after  the  time  of  making  such  order,  the  ^^^f 
courts  of  criminal  jurisdiction  of  the  several  counties  designat-  crim^ 
ed  in  such  order,  shall  sentence  to  such  house  of  refuge  every  ^^^   ^  ^ 
male  under  the  age  of  sixteen  years,  who  shall  be  convicted 
before  such  court  of  any  felony;  the  said  court^s,  and  the  sev- 
eral magistrates  of  the  said  counties,  may  in  their  discretion 
sentence  to  said  house  of  refuge,  any  sudi  male  who  may  be 
convicted  before  them  of  any  petit  larceny,  and  the  courts  and 
magistrates  of  the  county  where  such  house  of  refuge  may  be 
located,  may  also,  in  their  discretion,  send  to  said  house  of 
refuge,  any  such  male  who  may  be  convicted  before  them  as 
a  vagrant. 

Aa  amended  by  Laws  of  1852,  ch.  387,  and  by  Laws  of  1850,  ch.  304. 

S  17.  For  the  purpose  of  reimbursing  to  the  general  fund  JgfSgJ*' 
the  moneys  advanced  therefrom  under  the  provisions  of  this  ^^^^ 
act,  the  comptroller  shall,  on  or  before  the  first  day  of  June  boned! 
next,  apportion  to  and  among  the  several  counties  in  this 
state,  in  proportion  to  the  corrected  aggregate  valuations  of 
the  real  and  personal  estate  of  such  counties,  in  the  year  one 
thousand  eight  hundred  and  forty-five,  the  said  sum  of  twen- 
ty-two thousand  dollars,  and  the  interest  thereon,  from  the 
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PAETiT.  ^.^^  ^^  ^jj^  jwlvanoe  thereof,  on  the  said  first  day  of  June,  to 
the  first  day  of  April  then  next;  and  the  board  of  supervisors 
of  the  several  counties  in  this  state  shall,  at  their  next  annual 
meeting,  cause  the  sum  so  apportioned  to  their  counties  re* 
spectively,  to  be  levied  and  collected  upon  the  taxable  proper- 
ty of  their  counties,  in  the  manner  that  other  state  and  county 
taxes  are  collected.  The  said  moneys,  when  collected,  shall 
be  paid  to  the  county  treasurers  of  such  counties,  and  such 
county  treasurers  shall,  immediately  on  the  receipt  thereof, 
pay  over  the  same  to  the  treasurer  of  this  state,  and  take  bis 
receipt  therefor,  and  shall  then  procure  such  receipt  to  be 
countersigned  by  the  comptroller. 
BepttiM  g  18.  All  provisions  of  exiting  laws  requiring  the  courts  of 
cmKS*  any  of  the  counties  which  shall  be  named  in  the  order  to  be 
comuet.  jQa<j^  by  tii^  governor,  under  the  provisions  of  the  fifteenth 
section  of  this  act,  to  sentence  persons  to  the  house  of  refuge 
in  the  City  of  New  York,  shall  be  from  and  after  the  making 
of  the  said  order,  repealed  so  far  as  the  same  relates  to  the 
counties  named  in  the  said  order,  and  shall  be  inconsistent 
with  the  provisions  of  this  act. 


CHAP.  24. 

AN  ACT  in  relation  to  juvenile  delinquents. 

Passed  February  26,  1850 ;  three-fifths  being  present. 

TJie  People  of  tlw  State  of  New  York,  represented  in  Senate 
mul  Asseinhly,  do  enact  as  follows: 

On  oon-  §1.  From  and  after  the  passage  of  this  act,  it  shall  be  the 

''^^^^      duty  of  the  several  courts  having  criminal  jurisdiction,  and 
who  shall  hold  courts  within  the  limits  of  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  judicial  districts  of  this  state,  to 
order  all  juvenile  delinquents  by  them  respectively  sentenced, 
wheresent.  to  be  rcmovcd  (and  all  such  delinquents  convicted  in  the  first, 
second  and  third  judicial  districts  shall  be  ordered  by  such 
court  to  be  removed  to  and  confined  in  the  House  of  Sefuge 
established  by  the  Society  for  the  reformation  of  juvenfie 
delinquents  in  the  city  of  New  York,)  to  the  "Western  House 
of  Refuge  for  juvenile  delinquents"  in  the  city  of  Rochester. 
convicuon       S  2.  AH  couvicts  uudcr  the  age  of  seventeen  years  who 
JJlSSrifago  shall  be  confined  in  the  Auburn  or  Clinton  prisons,  and 
who  shall  hereafter  be  ordered  by  the  inspectors  of  state  pri- 
wiieresent  gons  to  be  rcnioved  to  a  House  of  Eefuge,  shall  be  removed 
to  said  "Western  House  of  Eefuge"  in  the  city  of  Rochester 
under  the  same  regulations  and  conditions  as  is  contained  in 
•      the  ninety-first,  ninety-second  and  ninety-third  sections  of 
the  act  entitled  "An  act  for  the  better  regulation  of  the 
county  and  state  prisons  of  this  state,  and  consolidating  and 
amending  the  existing  laws  in  relation  thereto,"  passed  De- 
cember 14, 1847. 
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5  3.  All  acts,  and  parts  of  acts  inconsistent  with  the  pro-  ^^^^' 
Tisions  of  this  act,  are  hereby  repealed. 


CHAP.  332. 

AN  ACT  to  incorporate  the  New  York  Juvenile  Asylum. 
Passed  June  30,  1851 ;  three-fifths  heing  present. 

The  People  of  the  State  of  New  Yark^  represented  in  Senate 
md  Assen^hf,  do  enact  as  fottows: 

5  1.  Robert  B.  Mintum,  Myndert  Van  Schaick,  Robert  M. 
Stratton,  Solomon  Jenner,  Albert  Gilbert,  Stewart  Brown,  "*'***^ 
Francis  E.  Tillou,  David  S.  Kennedy,  Joseph  B.  Collins,  Ben- 
jamin F.  Bntler,  Isaac  T.  Hopper,  Oharles  Partridge,  Luther 
Bradish,  Christopher  Y.  Wemple,  Charles  O'Conor,  John  D. 
Buss,  John  Duer,  Peter  Cooper,  Appollos  R.  Wetmore,  Fred- 
erick S.  Winston,  James  Kelly,  Silas  C.  Herring,  Rensselaer 
K  Havens,  John  W.  Edmonds,  and  their  associates,  are 
hereby  constituted  a  body  corporate  by  the  name  of  "New 
York  Juvenile  Asylum,'*  and  by  that  name  shall  have  tiiie 
powers  which,  by  the  third  title  of  the  eighteenth  chapter  of 
the  first  part  of  the  Revised  Statutes,  are  declared  to  belong 
to  corporations;  and  shall  be  capable  of  taking  by  purchase 
or  devise,  holding  and  conveying  any  estate,  real  or  personal, 
for  the  uses  and  purposes  of  said  corporation;  but  such  real 
estate  shall  not  exceed  the  yearly  value  of  twenty  thousand 
dollars,  nor  be  applied  to  any  other  purposes  than  those  for 
which  this  corporation  is  created. 

S  2.  The  objects  of  this  corporation  are  to  receive  and  take  oy«ct 
charge  of  such  children,  between  the  ages  of  seven  and  four- 
teen years,  as  may  be  voluntarily  entnisted  to  them  by  their 
parents  or  guardians,  or  committed  to  their  charge  by  compe- 
tent authority,  and  provide  for  their  support;  and  to  afford 
them  the  means  of  moral,  intellectual,  and  industrial  educa- 
tion. 

As  amended  by  Laws  of  1854^  ch.  387. 

5  3.  The  estate  and  concerns  of  said  corporation  shall  be  ^^^ 
managed  and  conducted  by  a  board  of  directors,  of  which  '*' 
board,  the  mayor  and  presidents  of  the  boards  of  aldermen 
and  assistants,  and  of  the  board  of  governors  of  the  alms- 
house and  prison  department,  of  the  city  of  New  York,  for 
the  time  being,  shall  be  ex  officio  members,  in  addition  to 
twenty-four  other  persons  herein  after  provided  for,  which 
board  of  directors  shall  perform  the  duties  required  of  them 
by  virtue  of  this  act,  without  any  compensation  for  their  ser- 
vices; and  the  twenty-four  persons  named  in  the  first  section 
of  this  act,  shall  constitute  a  part  of  the  first  board  of  direc- 
tors, and  shall  be  divided  by  lot  into  three  classes  of  eight 
each;  and  the  first  class  shall  hold  their  offices  respectively 
nntil  the  second  Monday  of  January,  which  shall  be  in  the  year 
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one  thousand  eight  hundred  and  fifty-three;  and  the  second 
class  shall  bold  their  offices  respectively  until  the  second  Mon- 
day of  January,  which  will  be  in  the  year  one  thousand  eight 
hundred  and  fifty-four;  and  the  third  class  shall  hold  their 
offices  respectively  until  the  second  Monday  of  January,  in 
the  year  one  thousand  eight  hundred  and  fifty-five. 
vacanciea.  g  4.  To  supply  the  vacaucics  occasioned  by  the  expiration 
of  the  term  of  service  of  the  eight  directors,  included  in  the 
first  class,  eight  directors  shall  be  elected  on  the  second  Mon- 
day of  January,  in  the  year  one  thousand  eight  hundred  and 
fifty-three,  by  the  members  of  the  said  corporation,  that  is» 
the  directors  and  such  other  persons  as  may  have  contributed 
fifty  dollars  at  any  one  time,  or  three  dollars  within  the  year, 
to  the  funds  of  said  corporation.  This  election  shall  take 
place  under  the  direction  of  three  inspectors,  to  be  appointed 
by  the  board  of  directors,  and  who  shall  give  notice  of  the 
time  and  place  of  holding  such  election,  by  publishing  the 
same  in  two  daily  newspapers  of  the  city  of  New  York,  for 
at  least  two  days  next  preceding  said  election.  The  term  of 
office  of  the  eight  directors  thus  elected,  shall  commence  on 
the  second  Monday  of  January,  in  the  year  one  thousand 
eight  hundred  and  fifty-three,  and  the  said  directors  so  elected, 
£Sa1^.  shall  hold  their  offices  respectively  for  three  years.  Annually 
thereafter,  there  shall  be  elected  in  the  same  manner,  the 
same  number  of  eight  directors,  who  shall  enter  upon  and 
hold  their  offices  for  three  years  as  herein  above  provided  in 
regard  to  the  eight  directors  elected  to  fill  the  vacancies  occa- 
sioned by  the  expiration  of  the  term  of  office  of  the  first  class 
of  said  directors.  The  board  of  directors  shall  have  the 
power,  and  it  shall  be  their  duty,  to  fill  all  vacancies  that  may 
occur  in  their  own  body  from  any  cause  whatever,  and  the 
person  so  elected  to  fill  a  vacancy;  shall  hold  his  office  for 
the  unexpired  term  of  his  immediate  predecessor  in  office* 
Qiwnm.  g  5.  At  all  the  meetings  of  the  board  of  directors,  eight 
members  shall  constitute  a  quorum,  for  the  transaction  of 
ordinary  business;  but  no  purchase  or  conveyance  of  real 
estate,  nor  removal  from  or  appointment  to  office  shall  be 
,  made,  without  a  quorum  of  at  least  thirteen  directors. 
corporfttioo  §  6.  The  corporation  hereby  created  may,  so  soon  as  may 
snKbi?'*  be  practicable,  procure  suitable  building  sites  and  lands,  and 
ISm^  erect  and  maintain  thereon  an  asylum  for  such  children  as, 
under  this  act,  the  reguUtions  to  be  adopted  by  the  board  of 
directors,  and  the  laws  of  the  state  and  city  of  New  York, 
may  be  entrusted  or  committed  to  the  care  and  management 
of  the  said  corporation :  such  asylum  shall  embrace  the  build- 
ings necessary  for  the  comfortable  accommodation  of  the 
children  therein;  for  their  instruction,  moral,  intellectual, 
and  industrial ;  and  for  their  general  treatment  in  such  man? 
ner  as  may  best  promote  their  welfare,  and  most  fully  accom* 
plish  the  beneficent  designs  and  objects  of  the  said  corpora- 
tion :  and  until  such  building  site  and  lands  shall  be  piecured. 
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ind  tiie  permatient  building  of  the  asylum  theteon  erected 
and  completed  for  use,  the  corporation  may  procure  such 
temporary  accommodations  as  may  be  necessary  for  its  pur- 
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As  amended  by  Laws  of  1863|  ch.  647. 

5  7,  The  said  corporation  may  receive  and  take  under  its  what 
■■  A  children 

eare  and  management :  may  bo 

1.  Children  l]^tween  seven  and  fourteen  years  of  age,  who,  *^"^ 
by  the  consent  in  writing,  of  their  parents  or  guardians,  shall 

be  voluntarily  surrendered  and  entrusted  to  it ; 

2.  Children,  between  seven  and  fourteen  years  of  age,  who 
may  be  committed  to  the  charge  of  the  corporation,  by  order 
cf  any  magistrate  or  magistrates  of  the  city  and  county  of  New 
York,  as  hereinafter  provided. 

As  amended  by  Laws  of  1853,  ch.  547. 

S  8.  Children  entnisted  to  this  corporation  by  the  voluntary  Pomcf 
act  of  their  parents  or  guardians,  shall  be  deemed  to  be  in  the  S?  dffidT 
lawful  charge  and  custody  of  the  said  corporation ;  and  such 
surrender  shall  be  evidenced  by  a  writing  in  form  substan- 
tially as  follows,  viz.: 

''  I,  A.  B.,  (father,  mother  or  guardian  as  the  case  may  be,) 
of  0.  D.,  (a  boy  or  girl)  aged  years,  bom  in 

do  hereby  surrrender  and  entrust  to  "  The 
Kew  York  Juvenile  Asylum,"  for  the  period  of  years, 

the  entire  charge,  management  and  control  of  the  said  C.  D., 
and  do  hereby  assign  to,  and  invest  the  said  corporation  with 
the  same  iiowers  and  control  over  the  said  C.  D.,  as  those  of 
which  I  am  possessed." 

IN  PBRSENCE  OF 

S  9.  Whenever  any  child  above  the  age  of  seven  and  under  ^««^« 
the  age  of  fourteen  years,  shall  be  brought  by  any  policeman 
of  the  dty  of  New  York,  before  the  mayor  or  recorder,  or  any 
alderman  or  other  magistrate  of  the  said  city,  upon  the  alle- 
gation that  such  child  was  foimd  in  any  way,  street,  highway 
or  public  place  in  said  city,  in  the  circumstances  of  want  and 
suffering,  or  abandonment,  exposure  or  neglect,  or  of  beggary, 
specified  or  defined  in  the  eighteenth  section  of  the  act  entitled 
''An  act  relative  to  the  powers  of  the  common  council  of  the 
city  of  New  York,  and  the  police  and  criminal  courts  of  said 
city,"  passed  January  23, 1833,  and  it  shall  be  proved  to  the 
satisfaction  of  such  magistrate,  by  competent  testimony  that 
such  child  is  embraced  within  the  said  section,  and  it  shall 
further  appear  to  the  satisfaction  of  such  magistrate  by  com* 
petent  testimony  or  by  the  examination  of  the  child,  that  by 
reason  of  the  neglect,  habitual  drunkenness  or  other  vicious 
habits  of  the  parents  or  other  lawfal  guardian  of  such  child, 
it  is  a  proper  object  for  the  care  and  instruction  of  this  corpo- 
ration, such  magistrate  instead  of  committing  such  child  to 
the  alms-house  of  said  city,  or  such  other  place,  if  any,  as  may 
have  been  provided  by  the  common  council  thereof,  in  his  dis- 
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cretion  by  warrant  in  writing  under  his  hand,  may  commit 
such  child  to  this  corporation  to  be  and  remain  under  the 
guardianship  of  its  directors,  until  therefrom  discharged  in 
manner  prescribed  by  law;  such  commitment  shall  be  by 
warrant  in  substance  as  follows : 

To  A.  B.,  one  of  the  policemen  of  the  city  of  New  York: 
You  are  hereby  commanded  to  take  charge  of  A.  B.,  a  child 
under  age  of  fourteen  and  above  the  age  of  seven  years,  who 
has  been  proved  to  me  by  competent  evidence  to  be  embraced 
within  the  eighteenth  section  of  the  act  entitled  ''An  act 
relative  to  the  powers  of  the  common  council  of  the  city  of 
New  York,  and  the  police  and  criminal  courts  of  said  city/' 
approved  January  23, 1833,  and  who  also  appears  to  my  satis- 
faction to  be  a  proper  object  for  the  care  and  instruction 
of  the  corporation  created  by  an  act  entitled  "An  act  to 
incorporate  *  The  New  York  Juvenile  Asylum,' "  passed  June 
30, 1851,  and  to  deliver  the  said  child  without  delay  to  the 
said  corporation  at  his  house  of  reception  in  this  city ;  and  for 
so  doing  this  shall  be  your  sufficient  warrant. 

Dated  this  day  of  18    : 

As  amended  by  Laws  of  1854^  di.  38t. 

Order  how  g  10.  Auy  Order  so  made  by  any  such  magistrate,  shall  be 
•**^"*®^  executed  by  any  policeman  to  whom  it  shall  be  delivered  by 
the  magistrate,  by  conveying  the  child  therein  named  to  the 
house  of  reception  to  be  established  by  this  corporation,  and 
such  child  shall  bo  detained  in  such  house  of  reception  until 
discharged  or  removed  therefrom  in  the  manner  hereinafter 
provided. 
Further  g  11.  Immediately  upon  the  making  of  any  such  order,  the 
El^f^'  magistrate  making  the  same  shall  deliver  to  a  policeman  of 
the  city  especially  detailed  for  that  service  a  notice  in  writing 
addressed  to  the  father  of  such  child,  if  its  father  be  living 
and  resident  within  the  city,  and  if  not,  then  to  its  mother, 
if  she  be  living  and  so  resident;  and  if  there  be  no  father  or 
mother  of  such  child  resident  within  the  city,  then  addressed 
to  the  lawful  guardian  of  such  child,  if  any,  or  to  the  person 
with  whom,  according  to  the  examination  of  the  child,  and 
the  testimony,  if  any,  received  by  such  magistrate,  such  child 
shall  reside;  in  which  notice  the  party  to  whom  the  same  is 
addressed  shall  be  informed  of  the  commitment  of  such  child 
to  the  house  of  reception  of  this  corporation,  and  shall  be 
notified  that  unless  taken  therefrom  in  the  manner  prescribed 
by  law,  within  ten  days  after  the  service  of  such  notice,  the 
child  therein  named  will  be  committed  to  the  asylum  of  this 
corporation. 

As  amended  hy  Laws  of  1864,  di.  387. 

S  12.  Such  notice  shall  be  served  by  the  policeman  detailed 
for  that  service,  by  delivering  the  same  to  the  party  to  whom 
it  shall  have  been  addressed,  personally,  or  by  leaving  it  with 
some  person  of  sufficient  age,  at  t^e  place  of  residence  or 
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bosiness  of  sncli  party;  and  it  shall  be  the  duty  of  stich  ^^"^^•'^• 
poUoetnan  immediately  to  report  the  fact;  and  the  time  and 
manner  of  such  service  to  the  magistrate  (and  enter  in  a  book 
to  be  provided  for  that  purpose  and  kept  at  the  house  of  re- 
ception of  the  New  York  Juvenile  Asylum  the  fact  of  having 
served  such  notice,  the  time  and  manner  of  such  service,  and 
the  fact  thus  recorded  shall  in  all  cases  be  evidence  of  the 
proper  service  of  such  notice). 

As  amended  hj  Laws  of  1854,  ch.  387. 

S  13.  If  the  party  to  whom  such  notice  shall  have  been  J^f^jj^ 
addressed,  or  any  other  person,  shall,  within  the  time  therein  uii. 
specified,  prove  to  the  satisfaction  of  the  magistrate  issuing 
the  same,  that  the  circumstances  of  want  aud  suffering,  or 
other  circumstances  described  in  the  eighteenth  section  of  the 
aforesaid  act,  passed  January  23d,  1833,  under  which  such 
child  shall  have  been  found,  have  not  been  occasioned  by  the 
habitual  neglect  or  misconduct  of  the  parents  or  lawful  guar- 
dian of  such  child,  then  it  shall  be  the  duty  of  such  magis- 
trate, by  order  in  writing,  addressed  to  the  superintendent  of 
the  house  of  reception  of  this  corporation,  to  direct  such 
superintendent  to  deliver  such  child  to  the  custody  of  the 
party  named  in  such  order,  who  shall  thereupon  be  entitled 
to  take  such  child  from  the  said  house  of  reception. 

§  14.  K  such  proof  shall  not  be  produced  within  the  time  J^,^°^ 
above  prescribed,  it  shall  be  the  duty  of  the  magistrate  by  moTod^e 
whom  the  child  shall  have  been  committed  to  the  house  of  "^'"^ 
reception,  to  make  aud  transmit  to  the  superintendent  thereof, 
a  notice  in  writing  to  that  effect,  and  thereupon  the  child 
named  in  such  notice  shall  be  removed  from  such  house  of 
iecei>tion  to  the  asylum  of  this  cori)oration. 

S  15.  If  any  child  who  has  l)een  previously  arrested  and  ^^^^^ 
delivered  to  the  parent  or  guardian,  as  hereinbefore  provided,  cSS. 
shall  again  be  found  in  either  of  the  conditions  described  in 
the  eightoenth  section  of  the  act  aforesaid,  the  magistrate 
before  whom  such  child  is  bix>ught,  upon  proof  thereof,  may 
forUiwith  make  a  final  order  for  committing  such  child  to  the 
care  and  instruction  of  this  corporation,  without  giving  the 
notice  provided  for  in  section  eleventh  of  this  act. 

S  16.  K  at  any  time  after  a  child  shall  have  been  committed  ^S? Ji^?* 
to  the  said  New  York  juvenile  asylum,  as  above  provided  for  chaiged. 
in  this  act,  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  board  of  directors  of  the  said  asylum  that  such  child  was 
on  insufficient  cause,  false  or  deficient  testimony,  or  otherwise 
wrongfully  or  improvidently  so  committed,  the  said  board  of 
directors  shall,  on  the  application  of  the  parents,  guardians, 
or  other  protector  of  sucli  child,  discharge  the  child  from  the 
said  asylum  and  restore  it  to  such  parents,  guardian  or  pro- 
tector; and  also,  if  after  a  child  shall  have  been  properly 
committed  to  the  said  New  York  juvenile  asylum,  by  virtue 
and  in  pursuance  of  the  provisions  of  this  act,  any  circum- 
stances should  occur,  that  in  the  judgment  of  the  board  of 
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'^^'^*  diiectots  of  the  said  asylum  would  render  expedient  and 
proper  a  discharge  of  such  child  from  the  said  asylum,  having 
a  due  regard  to  the  welfiure  of  the  child,  and  the  purposes  of 
the  asylum,  the  said  board  of  directors  on  tbe  application  of 
the  parents,  guardian  or -protector  of  such  diild,  may,  in  their 
discretion,  d^charge  the  child  from  the  said  asylum  and 
restore  it  to  its  parents,  guardian  or  protector,  on  snch  rea- 
sonable conditions  as  the  said  bourd  of  directors  may  deem 
right  and  proper, 
oifldm  g  17.  The  said  corporation  shall  have  power,  and  it  shall 
IS^inmto  be  their  duty,  whenever  any  child  entrusted  or  committed  to 
beretoned.  ^^^^  charge,  shall,  by  the  commission  of  any  infamous  crime, 
or  by  condBrmed  habits  of  vagrancy,  have  become  so  degradeil 
and  debased  as  to  be  an  improper  subject  for  their  care  and 
management,  to  return  such  chUd  to  the  committing  magis- 
trate, or  other  proper  authorities,  to  be  disposed  of  in  due 
course  of  law. 
Dindioff  S  18.  The  said  corporation  shall  have  power,  in  its  discre- 
oatGhiTdp  ^^Q^  ^  ^^^  qq|.  ^^  indenture,  as  clerks  or  apprentices,  to 
some  profession,  trade,  or  employment,  the  children  entrusted 
or  committed  to  its  charge ;  and  for  a  shorter  or  longer  period, 
not  exceeding,  however,  in  the  case  of  girls,  the  age  of 
eighteen  years;  and,  in  that  of  boys,  the  age  of  twenty-one 
years, 
indootnra  §  19.  No  pcrson  receiving  an  apprentice  under  the  pro- 
Mi^£  visions  of  this  act,  shall  be  at  liberty  to  assign  or  transfer  the 
indenture  of  apprenticeship,  or  to  let  out  or  hire  for  any 
period  the  services  of  such  apprentice,  without  the  consent  in 
writing  of  the  directors  of  this  corporation.  In  case  the  mas- 
ter of  such  apprentice  shall  be  dissatisfied  with  his  or  her 
conduct  or  behavior,  or  for  any  other  cause,  may  desire  to  be 
relieved  from  said  contract  upon  application,  the  said  direc- 
tors may,  in  their  discretion  cancel  the  said  indenture  of 
apprenticeship;  and  resume  the  charge  and  management 
of  the  child  so  apprenticed,  and  shall  have  the  same  xK>wer 
and  authority  in  regard  to  it,  as  before  the  said  indenture  was 
made. 

^iidiDty       S  20.  If  any  master  shall  be  guilty  of  any  cruelty,  mis- 
be  recUtim-         *'  j»i  i^lx^'-u  •• 

^OT  crnei  usage,  refusal  or  neglect  to  furnish  necessary  provisions  or 
clothing,  or  any  other  violation  of  the  terms  of  indenture 
or  contract  towards  any  such  child  so  bound  to  service,  such 
child  may  make  complaint  thereof  to  the  board  of  dij^eetors 
of  this  corporation,  or  to  two  justices  of  the  peace  of  the 
county  in  which  such  child  is  so  bound  to  service,  or  to  the 
mayor,  recorder  or  aldermen  of  any  city  in  which  such  child  is 
bound  to  service,  or  to  any  two  of  them  who  shall  summon 
the  parties  before  them,  and  examine  into,  hear  and  determine 
the  said  complaint;  and  if  upon  such  examination  the  said 
complaint  shall  appear  well  founded,  they  shall  by  certificate 
under  their  hands,  discharge  such  child  from  his  obligation  of 
service,  and  restore  him  or  her  to  the  charge  and  management 


treatment. 
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of  this  oorporation  in  the  same  manner,  and  with  like  powers  ^°^''  ^' 
as  brfore  the  indenture  of  such  child. 

S  21.  No  person  shall  accept  from  any  journeyman  t)r  ap-  Proubiti<» 
prentice,  indentured  as  aforesaid,  any  contaract  or  agreement,  ^'iSgAp* 
nor  cause  him  or  her  to  be  bound  by  oath  or  otherwise  during  nTS^t 
his  or  her  term  of  service,  that  such  journeyman  or  appren-  ''p*"**- 
tice  shall  not  set  up  his  or  her  trade,  profession  or  employ- 
ment in  any  particular  place,  shop  or  cellar;  nor  shall  any 
person  exact  from  any  journeyman  or  apprentice,  after  his  or 
her  t^an  of  service  is  expired,  any  money  or  other  thing  for 
using  or  exercising  his  or  her  trade,  profession  or  employment 
in  any  place. 

S  22.  Every  security  given  contrary  to  the  provisions  con-  Becori^ 
tained  in  the  last  prodding  section  of  this  act,  shall  be  void,  tStw^ 
and  any  money  paid  or  valuable  thing  delivered  for  the  con-  v^"™ 
sideration,  in  part  or  in  whole,  of  any  such  agreement  or 
exaction,  may  be  recovered  back  with  interest,  by  the  person 
paying  the  same ;  and  every  person  accepting  such  agreement, 
eaufiiug  such  obligations  to  be  entered  into,  or  exacting 
money  or  other  thing  as  aforesaid,  shall  forfeit  one  hundred 
dollus  to  the  apprentice  or  journeyman  from  whom  the  same 
shall  have  been  received* 

S  23.  Upon  the  death  of  any  master  to  whom  any  child  ^f^J^ 
may  have  been  bound  to  service,  under  the  provisions  of  this  J^^^"^^^'* 
act,  the  executors  or  administrators  of  such  master  may,  with  ^W^ 
the  consent  of  the  child  so  bound  to  service,  signified  in 
writing,  acknowledged  and  approved  by  the  board  of  direc- 
tors of  this  corporation,  assign  the  indenture  or  contract  of 
sack  service  to  some  other  person,  which  assignment  shall 
transfer  to  and  vest  in  such  assignee  all  the  rights  of  the  origi- 
nal master,  and  also  make  him  subject  to  all  bis  obligations. 

S  24.  The  board  of  Erectors  of  this  corporation  shall  be  the  §23^^ 
guardians  of  every  child,  bound  or  held,  for  service,  by  virtue  fJ^^A'gL 
and  in  pursuance  of  the  provisions  of  this  act.    They  shall  ^ 
take  care  that  the  terms  of  the  contract  be  faithfully  fulfilled, 
and  that  sodi  person  be  properly  treated;  and  it  is  hereby 
made  their  special  duty  to  inquire  into  the  treatment  of  every 
anch  child,  and  redress  any  grievance  in  manner  prescribed 
by  law.    And  it  shall  be  the  duty  of  the  master  or  his  as- 
signee, to  whom  any  such  child  shall  be  bound  to  service,  and 
he  shall,  by  the  terms  of  the  indenture,  be  required,  as  often 
as  once  in  every  six  months,  to  report  to  the  said  board  of 
directors,  the  conduct  and  behavior  of  the  said  apprentice  or 
child  so  bound  to  service,  and  whether  such  apprentice  is  still 
living  under  the  care  of  ihe  person  to  whom  he  was  originally 
bound,  and  if  not,  where  else  he  may  be. 

5  25.  THie  board  of  directors  of  the  said  corporation  shall,  gygJjiJ 
on  or  before  the  fourth  Monday  of  January,  in  each  and  lAtnrc 
every  year,  make  a  detailed  report  to  the  legislature  of  the 
stote  and  to  the  common  council  of  the  city  of  New  York  of 
the  whole  number  of  children  received  into  the  asylum  during 
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'^"  '^'  the  year,  spedfying  their  sex,  place  of  nativity,  age,  lesidenoet 
health  at  the  time  of  admission,  state  of  education,  religioos 
instruction,  whether  their  parents  are  living  or  dead,  tempe- 
rate or  intemperate,  the  time  devoted  to  instruction,  the 
nature  and  amount  of  punishment,  the  cases  of  disease, 
the  number  apprenticed  or  who  shall  have  esciHped,  died,  or 
been  restored  to  parents  or  guardians  or  returned  to  the 
committing  magistrate  during  the  year,  and  also  such  infor- 
mation as  they  may  have  received  of  those  who  have  be^i 
bound  out  or  apprenticed,  as  well  as  the  fetcts  generally  in 
relation  to  the  p^ormanee  of  their  duties,  also  their  indus- 
trial occupations,  with  their  results,  the  receipts  and  expen- 
ditures and  financial  condition  of  the  corporation  and  its 
general  operations,  with  their  results. 

Aa  amended  bj  Laws  of  1854,  <^  3^''- 

oonmon  §  26.  It  shall  bo  the  duty  of  the  common  council  of  the  dty 
^MT^  of  New  York,  by  committee  or  otherwise  in  its  discretion,  to 
iiuaurfoe    yigit  and  inspect  the  said  New  York  juvenile  asylum  twice  at 

least  in  each  year. 
PMoiary       S  27-  To  provldo  the  pecuniary  means  for  the  establish- 
SSSSrto'f  ^^^^  *^d  support  of  the  said  New  York  juvenile  asylum, 
•■y^^w  whenever  it  shall  be  proved  to  the  board  of  sujiervisors  of  the 
*~  dty  and  county  of  New  York,  by  the  affidavit  or  affirmation 

of  the  president  and  secretary  of  the  said  asylum,  that  fifty 
thousand  dollars  in  money  or  approved  securities,  have  by 
voluntary  subscription  or  otherwise,  been  raised  for  the  pur- 
poses of  such  asylum,  and  deposited  to  the  credit  of  that  cor- 
poration in  one  of  the  incorporated  banks  of  the  city  of  New 
York,  or  of  the  banks  formed  under  the  general  banking  law, 
the  said  board  of  supervisors  may,  in  their  discretion,  raise 
and  collect  a  like  amount  of  fifty  thousand  dollars  by  tax 
npon  the  real  and  personal  property  of  the  said  city  and 
county,  to  be  so  levied  and  collected  at  the  same  time  and  in 
the  same  manner  as  the  contingent  diarges  and  expenses 
of  the  said  city  and  county  are  levied  and  collected.  Such 
moneys  so  raised  by  this  corporation,  and  the  said  board  of 
supervisors,  to  be  together  expended  by  s«id  corporation  hi 
procuring  the  necessary  buildings,  sites  and  lands,  in  electing 
and  furnishing  the  necessary  buildings,  and  in  defraying  the 
current  expenses  of  tiie  said  asylum,  until  its  permanent 
buildings  shall  be  completed. 

[For  S  28  see  Law»of  1858,  oh.  43.] 

ohiidren  S  29;  Whoncver  any  ohild  properly  dia^eable  npon  the 
2^^^*  fund  phiced  by  law  at  the  disposal  of  the  commissioners  of 
cnntfond.  emigration,  shall  agreeably  to  the  provisions  of  this  aet,  be 
received,  supported  and  instructed  in  the  said  New  York 
juvenile  asylum,  the  said  corporation  shall  be  entitled  to 
receive  therefor  from  that  fund  sixty  dollars  per  annum,  and 
proportionally  for  any  firaction  of  a  year,  for  every  such  diild 
so  received,  supported  and  instructed  in  said  asylum ;  but  in 
no  case  shall  the  sum  so  leoei  ved  exceed  the  lowest  expense 
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to  the  dty  and  county  of  New  York,  of  a  child  of  the  same  ^*^'  ^' 
age  in  any  of  ihe  public  institutions  under  the  charge  of  the 
ten  governors  of  the  alms  house  and  prison  department  of 
the  said  city  and  county. 

Aa  amended  by  Laws  of  1864^  du  387. 

S  30.  The  schools  established  and  maintained  by  the  New  fj^^]*  *• 
York  juvenile  asylum,  shall  participate  in  the  distribution  of 
the  common  school  ftmd  in  the  same  manner  and  degree 
as  the  common  schools  of  the  city  and  county  of  New  York. 


CHAP.  387. 

AN  ACT  to  amend  the  "act  to  authorize  the  establish- 
ment of  a  house  of  refuge  for  juvenile  delinquents  in 
western  New  York,"  passed  May  eighth,  eighteen  hun- 
dred and  forty-six. 

Passed  April  16, 1862. 

The  People  of  the  State  of  New  Yorhf  represented  in  Senate 
and  Assembly i  do  enact  as  follows; 

3  !•  So  much  of  the  sixteenth  section  of  the  act  hereby  f^^^ 
amended  as  provides  for  the  raising,  collection,  and  payment  peai£  ^ 
to  the  treasurer  of  the  said  house  of  refuge  of  fifty  cents  per 
week  for  the  support,  maintenance  and  care  of  persons  sen- 
tenced to  confinement  therein,  shall  be  and  is  hereby  repealed. 

§  2.  It  shall  be  the  duty  of  the  courts  of  criminal  juris-  ^^^ 
diction  in  the  several  counties  which  now  are,  or  shall  be  ^minia 
hereafter  designated  as  the  counties  from  which  juvenile  ^"**^*''^ 
delinquents  are  to  be  sent  to  the  said  house  of  refuge,  to 
ascertain  by  such  proof  as  may  be  in  their  power,  the  age  of 
every  delinquent,  by  them  respectively  sentenced  to  the  said 
house  of  reftige,  aad  to  insert  such  age  in  the  order  of  com- 
raifanent,  and  the  age  thus  ascertained  shall  be  deemed  and 
taken  to  be  the  true  age  of  such  delinquent. 

S  3.  In  cases  where  any  such  court  shall  omit  to  insert  in  ^^^^J. 
the  order  o£  commitment  the  age  of  any  delinquent  committed  to insertoio 
to  the  said  house  i)i  refiige,  the  managers  shall,  as  soon  as  S^mt 
may  be  after  such  delinquent  shall  be  received  by  them, 
ascertain  his  age  by  the  best  means  in  their  power,  and  cause 
Ihe  same  to  be  entered  in  a  book  to  be  designated  by  them 
for  the  purpose.    And  the  age  of  such  delinquent  thus  ascer- 
tained shall  be  deemed  and  taken  to  be  the  true  i^  of  such 
ctoUnqiient. 
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PAR  IT. 

CHAP.  608. 

AN  ACT  in  relation  to  the  confinement  of  juvenile 
offenders  under  sentence  of  the  courts  of  the  United 
States. 

Passsd  Julj  21,  1658. 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
and  Assembly t  do  enact  as  follows : 

Dvtyof  ^  S  1.  It  shall  be  the  duty  of  the  respective  keepers  of  the 
bSSK^  house  of  refuge  in  the  city  of  New  York,  and  the  western  house 
'•'^'  of  refuge,  to  receive  and  salely  keep  in  their  respective  houses, 
subject  to  the  regulations  and  discipline  thereof,  any  criminal 
under  the  age  of  sixteen  years,  convicted  of  any  offence 
against  the  United  States,  sentenced  to  imprisonment  therein 
by  any  court  of  the  United  States  sitting  within  this  state, 
until  such  sentence  be  executed,  or  until  such  convict  shall 
be  discharged  by  due  course  of  law;  the  United  States  sup- 
porting such  convict  and  paying  the  expenses  attendant 
upon  the  execution  of  such  sentence. 


CHAP.  123. 

AN  ACT  to  incorporate  the  Buffalo  Juvenile  Asylum. 

Passbd  April  7,  1856;  three-fifths  being  present. 

TJie  Texyple  of  the  State  of  New  TorJc^  represented  in  Senate 
and  Asseniblj/f  do  enaot  as  foUows : 

§  1.  Jesse  Ketchum,  Oaius  B.  Bich,  Jason  Sexton,  Greorge 
*«»»•  S.  Hazard,  Gyrus  P.  Lee,  George  W.  Olinton,  George  Palmer, 
Lester  Brace,  Nathan  K.  Hall,  John  Hauenstein,  Oliver  G. 
Steele,  Aaron  Bemsey,  Samuel  N.  Oadwallader,  Bradford  A. 
Manchester,  John  B.  Evans,  Frederick  P.  Stevens,  George  A. 
Moor,  Douglass  W.  Williams,  E.  P.  Door,  Samuel  G.  Walker, 
F.  H.  Boot,  Henry  W.  Bogei*s,  Wm.  Ashmun,  George  How- 
ard, and  their  associates,  are  hereby  constituted  a  lK)dy  cor- 
irame.  porate  by  the  name  of  the  '*  Buffalo  Juvenile  Asylum,"  and 
by  that  name  shall  have  the  powers  whidi^  by  the  third  title 
of  the  eighteenth  chapter  of  the  first  part  of  the  Bevised 
Statutes,  are  declared  to  belong  to  corporations;  and  shall  be 
capable  of  taking,  by  purchase  or  devise,  holding  and  convey- 
ing any  estate,  rokl  or  personal,  for  the  use  and  purposes  of 
said  corporation :  but  such  real  estate  shall  not  exceed  the 
yearly  value  of  twenty  thousand  dollars,  nor  be  applied  to 
any  other  purposes  than  those  for  which  this  corporation  is 
created. 

[For  §  2  see  Laws  of  1857,  ch.  759.] 

£  3.  The  estate  and  concerns  of  said  corporation  shall  be 
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managed  and  conducted  by  a  board  of  directors,  of  which  Egtatoi  a^ 

aged. 


board  the  mayor  and  president  of  the  board  of  aldermen,  and  >>«w_iiiii- 


the  chairmen  of  the  committees  of  finance,  police  and  schools, 
of  the  said  board  of  aldermen,  for  the  time  being,  shall  be 
ex-ofScio  members,  in  addition  to  twenty-four  other  persons 
hereinafter  provided  for,  which  board  of  directors  shall  per- 
form the  duties  required  of  them  by  virtue  of  this  act,  without 
any  compensation  for  their  services;  and  the  twenty-four 
persons  named  in  the  first  section  of  this  act  shall  constitute 
a  part  of  the  first  board  of  directors,  and  shall  be  divided  by 
lot  into  three  classes  of  eight  each ;  and  the  first  class  shall  nirecton 
hold  their  ofiSces  resjiectively  until  the  second  Monday  of  *^^*~**^' 
January,  which  shall  be  in  the  year  one  thousand  eight  hun- 
dred and  fifty-eight;  and  the  second  class  shall  hold  their  ^^^^ 
offices  respectively  until  the  second  Monday  of  January, 
which  shall  be  in  the  year  one  thousand  eight  hundred  and 
fifty-nine ;  and  the  third  class  shall  hold  their  offices  respec- 
tively until  the  second  Monday  of  January,  in  the  year  one 
thousand  eight  hundred  and  sixty.    Jason  Sexton  shall  be  the  President 
first  president  of  the  said  board  of  directors  and  of  the  said  ^di^ 
corporation ;  George  S.  Hazard  shall  be  the  first  vice-presi- 
dent, Cyrus  P-  Lee  the  first  treasurer,  and  George  W.  Clinton 
the  first  secretary  thereof,  and  they  shall  respectively  hold  Term  of 
their  said  offices  until  the  second  Monday  in  January,  one  ^  ^ 
thousand  eight  hundred  and  fifty-eight,  on  which  day,  and  on 
each  second  Monday  in  January  thereafter,  the  said  board  of 
directors  shall  assemble  as  soon  as  practicable  a^r  the  close 
and  determination  of  the  result  of  the  annual  election  of 
directors,  and  elect  from  the  directors  of  said  corporation  a 
president,  vice-president,  treasurer  and  secretary,  for  the  en- 
suing year.    All  vacancies  in  said  offices  happening  before  vacanctee. 
the  expiration  of  the  regular  term  thereof,  may  be  filled  until 
the  next  annual  election  by  the  board  of  directors  at  any  regu- 
lar meeting  thereof.    The  powers  and  duties  of  such  officers,  Powen  and 
and  of  all  committees  of  said  board,  and  of  all  other  officers  ^°^~' 
and  employees  of  such  corporation,  shall  be  such  as  shall  from 
time  to  time  be  prescribed  by  the  by-laws  of  said  corporation ; 
but  the  indenturing  committee  to  be  appointed  by  said  board 
with  power  to  act  in  binding  and  indenturing  children  com- 
mitted to  its  charge,  shall  consist  of  the  president  of  the  cor- 
poration, and  two  other  members  of  the  board  of  directors, 
and  no  indenture  shall  be  executed  by  the  president  in  behalf 
of  said  corporation,  except  by  the  consent  in  writing  of  ihe 
other  members  of  the  said  committee ;  and  except  that  the 
same  may  be  so  executed  by  the  president  or  vice-president  in 
pursuance  of  an  express  resolution  of  said  board,  and  all  in- 
dentures so  executed  shall  be  deemed  and  taken  to  be  pro- 
perty executed  by  said  corporation. 

S  4.  To  supply  the  vacancies  occasioned  by  the  expiration  y*'*^'^ 
of  the  term  of  service  of  the  eight  directors,  included  in  the  °^ 
first  class,  eight  directors  shall  be  elected  on  the  second  Mon- 
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'^^  '^'  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
fifty-eight,  by  the  members  of  the  said  corporation,  that  is, 
the  dbectors  and  such  other  persons  as  may  have  contributed 
fifty  dollars  at  any  one  time,  or  three  dollars  within  the  year» 

xtection.  to  the  fuuds  of  said  corporation*  This  election  shall  take 
place  under  the  direction  of  three  inspectors,  to  be  appointed 
by  the  board  of  directors,  who  shall  give  notice  of  the  time 

PabiicatioD  and  place  of  holding  such  election,  by  publishing  the  same 
in  two  daily  newspapers  of  the  city  of  Buffalo,  for  at  least  two 

2>j™  of     days  next  preceding  said  election.    The  term  of  office  of  the 

^        eight  directors  thus  elected  shall  commence  on  the  second 

Monday  of  January,  in  the  year  one  thousand  ei&;ht  hundred 

and  fifty-eight,  and  the  said  directors  so  elected,  shall  hold 

abmji^  their  offices  respectively  for  three  years.  Annually  thereafter, 
^^  there  shall  be  elected  in  the  same  manner,  the  same  number 
of  eight  directors,  who  shall  enter  ui)on  and  hold  their  offices 
for  three  years,  as  herein  above  provided,  in  regard  to  the 
eight  directors  elected  to  fill  the  vacancies  occasione4  by  the 
expiration  of  the  term  of  office  of  the  first  class  of  said  di* 

Bowdtoflu  rectors.    The  board  of  directors  shall  have  the  power  and  it 

"^^^^"^  shall  be  their  duty,  to  fill  all  vacancies  that  may  occiur  in 
their  own  body  from  any  cause  whatever,  and  the  jierson  so 
elected  to  fill  a  vacancy  shall  hold  his  office  for  the  unexpired 
term  of  his  immediate  predecessor  in  office. 

QBomm.  S  5.  At  all  the  meetings  of  the  board  of  directors,  eight 
members  shall  constitute  a  quorum  for  the  transaction  of  orai- 
nary  business ;  but  no  purchase  or  conveyance  of  real  estate, 
nor  removal  from  or  appointment  to  office  shall  be  made, 
without  a  quorum  of  at  least  thirteen  directors. 

A^^to       S  6.  The  corporation  hereby  created,  shall,  so  soon  as  may 

teVam.  |j^  practicable,  procure  within  the  city  of  Buffalo,  suitable 
building  sites  and  lands,  and  erect  and  maintain  thereon  an 
asylum  for  such  children,  as  under  this  act,  the  regulations  to 
be  adopted  by  the  board  of  directors,  and  the  laws  of  the  state, 
may  be  intrusted  or  committed  to  the  care  and  management 
of  the  said  corporation ;  such  asylum  shall  embrace  the  build- 
ings necessary  for  the  comfortable  accommodation  of  the 
children  therein ;  for  their  instruction,  moral,  intellectual  and 
industrial;  and  for  their  general  treatment  in  such  manner  as 
may  best  promote  their  welfare,  and  most  fully  accomplish 
the  beneficent  designs  and  objects  of  the  said  corporation ; 
and  until  such  buil&ig  sites  and  lands  shall  be  procured,  and 
the  permanent  buildings  of  the  asylum  thereon  erected  and 
completed  for  use,  the  corporation  may  procure  within  the 
city  aforesaid,  such  temporary  accomniodation  as  may  be 
necessary  for  its  purposes. 

[For  §  7  Bee  Laws  of  1857,  di.  72a] 

Surrender.  g  8.  OMIdren  entrusted  to  the  said  corporation  by  the  vol- 
untary act  of  their  parents  or  guardians,  shall  be  deemed  to 
be  in  the  lawful  charge  and  custody  of  the  said  corporation  ; 
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and  8Qch  smreDder  shall  be  evideiioed  by  a  writuig  in  form 
sobstantially  as  follows,  viz. : 

^'  I,  A.  B.,  (father,  mother,  or  gnardian,  as  the  case  may  be),  ^orm 
of  0.  D.  (a  boy  or  girl),  aged  years,  bom  in  ,  do  hereby 
surrender  and  intrust  to  **  The  Bu£fklo  Juvenile  Asylum,"  for 
the  period  of  years,  the  entire  charge,  management  and 
control  of  tiie  said  0.  D.,  and  do  hereby  assign  to  and  invest 
the  said  corporation  with  the  same  powers  and  control  over 
the  said  0.  D.,  as  those  of  which  I  am  possessed." 

In  presence  of 

[For  §§  9,  10,  11,  12,  la,  14,  15,  see  Laws  of  1857,  ch.  759.] 

S  16.  If  at  any  time  after  a  child  shall  have  been  committed  ^2^;^^ 
to  the  said  Buffido  juvenile  asylum,  as  above  provided  for  in 
this  act,  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
board  of  directors  of  the  said  asylum,  that  such  child  was  on 
insufficient  cause,  false  or  deficient  testimony^  or  otherwise 
wrongfully  or  improvidently  so  committed,  the  said  board  of 
directors  shall,  on  the  application  of  the  parent,  guardian,  or 
other  protector  of  sudb  child,  discharge  the  child  from  the 
aaid  asylum,  and  restore  it  to  such  parents,  guardian  or  pro- 
tector ;  and  also,  if  after  a  child  shaU  have  b^n  properly  com^ 
mitted  to  the  said  Buffalo  juvenile  asylum,  by  virtue  and  in 
pursuance  of  the  provisions  of  this  act  any  circumstances 
should  occur  that  in  the  judgment  of  the  board  of  directors  of 
the  asylum  would  render  expedient  and  proper  a  discharge  of 
said  child  from  said  asylum  having  a  due  regard  for  the  wel- 
fare of  the  child  and  the  purposes  of  the  asylum,  the  said 
board  of  directors,  on  the  application  of  the  parents,  guardian 
or  protector  of  such  child,  may,  in  their  discretion,  mscharge 
the  child  from  the  said  asylum  and  restore  it  to  its  parents,  . 
^ardian  or  protector,  on  such  reasonable  conditions  as  the  ^^^^^^ 
isaid  board  of  directors  may  deem  right  and  proper,  or  the  chu^ 
said  board  may  in  their  discretion,  without  any  such  appli- 
cation, by  a  resolution  passed  by  at  least  eight  affirmative 
votes,  discharge  any  such  child  from  the  said  asylum  where 
there  are,  in  the  judgment  of  the  directors  voting  for  such 
resolution,  sufficient  reasons  therefor  other  than  those  in  this 
and  the  next  section  particularly  spedfled ;  but  such  reasons 
diall  be  set  forth  in  such  resolution,  and  copies  of  every  such 
resolution  shall  be  furnished  to  the  common  council  of  the 
city  of  Buffalo  at  the  time  of  making  the  annual  report  there- 
to, as  required  by  the  twenty-fifth  section  of  this  act. 

[For  S  17  aee  Laws  of  1857,  ch.  759.] 

§  18.  The  said  corporation  shall  have  power,  in  its  discro'  P^'i^^ 
tion,  to  bind  out  or  Indenture  as  clerks  or  apprentices  to  some  oat. 
profession,  trade,  or  employment,  the  children  entrusted  or 
committed  to  their  chajrge ;  and  for  a  shorter  or  longer 
period,  not  exceeding,  however,  in  the  case  of  girls,  the  age 
of  eighteen  years ;  and,  in  that  of  boys,  the  age  of  twenty-one 
years. 

§  19.  No  person  receiving  an  apprentiee  under -the  provi- 
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sions  of  this  act,  shall  be  at  liberty  to  assign  or  transfer  the 
ifidentnre  of  apprenticeship,  or  to  let  out  or  hire  for  any  period 
tiie  services  of  such  apprentice,  without  the  consent  in  writing 
of  the  directors  of  the  said  corporation,  or  of  the  indenturing 
committee  thereof.  In  case  the  master  of  such  apprentice 
shall  be  dissatisfied  with  his  or  her  conduct  or  behavior,  or  for 
any  other  cause  may  desire  to  be  relieved  from  said  contract, 
upon  application  the  said  directors  may  in  their  discretion, 
cancel  tiie  said  indenture  of  apprenticeship,  and  resume  the 
charge  and  management  of  the  child  so  apprenticed,  and  shall 
have  the  same  power  and  authority  in  regard  to  it  as  before 
the  said  indenture  was  made. 

§  20.  If  any  master  shall  be  g^uilty  of  any  cruelty,  misusage, 
refusal  or  neglect  to  furnish  necessary  provisions  or  clothing, 
or  any  other  violation  of  the  terms  of  indenture  or  contract 
towards  any  such  child  so  bound  to  service,  such  child  may 
make  complaint  to  the  board  of  directors  of  the  corporation 
hereby  created,  or  two  justices  of  the  peace  of  the  county  in 
which  such  child  is  bound  to  service,  or  to  the  may<H*,  recorder 
or  alderman  of  any  city  in  which  such  child  is  bound  to  ser- 
vice, or  to  any  two  of  them,  who  shall  summon  the  parties 
before  them  and  examine  into,  hear  and  determine  said  com- 
plaint ;  and  if  upon  such  examination  the  said  complaint  shall 
appear  well  founded,  they  shall,  by  certificate  under  their 
hands,  discharge  such  child  from  his  obligations  of  service, 
and  restore  him  or  her  to  the  charge  or  management  of  the 
said  corporation  in  the  same  manner,  and  with  like  powers, 
as  before  the  indenture  of  such  child. 

§  21.  No  person  shall  accept  from  any  journeyman  or  ap- 
prentice, indentured  as  aforesaid,  any  contract  or  agreement, 
nor  cause  him  or  her  to  be  bound  by  oath  or  otherwise  during 
his  or  her  term  of  service,  that  such  journeyman  or  appren- 
tice shall  not  set  up  his  or  her  trade,  profession,  or  employ- 
ment, in  any  particular  place,  shop,  or  cellar;  nor  shall  any 
I>erson  exact  from  any  journeyman  or  apprentice,  after  his  or 
her  term  of  service  has  expired,  any  money  or  other  thing  for 
using  or  exercising  his  or  her  trade,  profession  or  employment 
in  any  place. 

g  22.  Every  security  given  contrary  to  the  provisions  con- 
tained in  the  last  preceding  section  of  this  act,  shall  be  void, 
and  any  money  paid  or  valuable  thing  delivered  for  the  con- 
sideration, in  part  or  in  whole,  of  any  such  agreement  or 
exaction,  may  be  recovered  back  with  interest,  by  the  person 
paying  the  same;  and  every  person  accepting  such  agreement 
causing  such  obligation  to  be  entered  into,  or  exacting  money 
or  other  thing  as  aforesaid,  shall  forfeit  one  hundred  dollars 
to  the  apprentice  or  journeyman  from  whom  the  same  sh^dl 
have  been  received. 

S  23.  Upon  the  death  of  any  master  to  whom  any  child 
may  have  been  bound  to  service,  under  the  provisions  of  this 
act,  the  executors  or  administrators  of  such  master  may,  with 
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the  consent  of  the  child  so  bound  to  service,  signified  in  writ-  ^^^'  ^^' 

ing,  acknowledged  and  approved  by  the  board  of  directors  of 

the  corporation  created  by  this  act,  assign  the  indenture  or  Jjf5^"* 

contract  of  such  service  to  some  other  person  which  assign-  auigned. 

ment  shall  transfer  to  and  vest  in  each  assignee  all  the  rights 

of  the  original  master,  and  also  make  him  subject  to  all  his 

obligations. 

S  24.  The  board  of  directors  of  each  corporation  shall  be  SS^onto 
the  guardians  of  every  child  bound  or  held  for  service  by  ^g*'' 
virtue  and  in  pursuance  of  the  provisions  of  this  act.  They 
shall  take  care  that  the  terms  of  the  contract  be  faithfully  ful- 
filled, and  that  such  person  be  properly  treated ;  and  it  is 
hereby  made  their  special  duty  to  inquire  into  the  treatment 
of  every  such  child,  and  redress  any  grievance  in  manner  pre- 
scribed by  law.  And  it  shall  be  the  duty  of  the  master  or  his 
assigpiee,  to  whom  any  such  child  shall  be  bound  to  service, 
and  he  shall,  by  the  terms  of  the  indenture,  be  required  as 
often  as  once  in  every  six  months,  to  report  to  the  said  board 
of  directors  the  conduct  and  behavior  or  the  said  apprentice 
or  child  so  bound  to  service,  and  whether  such  apprentice  is 
still  living  under  the  care  of  the  person  to  whom  he  was 
originally  bound,  and  if  not  where  else  he  may  be. 

§  25.  The  board  of  directors  of  the  said  corporation  shall,  fXmtSw 
on  or  before  the  second  Monday  of  January,  in  each  and  ^  "'*' 
every  year,  make  a  detailed  report  to  the  legislature  of  the 
state,  and  the  common  council  of  the  city  of  Buffalo,  of 
the  whole  number  of  children  received  into  the  asylum  during 
the  year,  specifying  their  name,  sex,  place  of  nativity,  age, 
residence,  health  at  the  time  of  admission,  state  of  education, 
religious  instruction,  whether  their  parents  are  living  or  dead, 
temperate  or  intemperate,  the  time  devoted  to  instruction, 
tbe  nature  and  amount  of  punishment,  the  cases  of  disease, 
the  number  apprenticed,  or  who  shall  have  escaped,  died,  or 
been  restored  to  parents  or  guardians,  or  returned  to  the  com- 
mitting magistrates  during  the  year,  and  also  such  informa- 
tion as  they  may  have  received  of  the  conduct  of  those  who 
have  been  bound  out  or  apprenticed,  as  well  as  the  facts 
^nerally  in  relation  to  the  performance  of  their  duties;  also 
their  industrial  occupations,  with  their  results;  the  receipts, 
expenditure,  and  financial  condition  of  the  corporation,  and 
its  general  operations,  with  their  results. 

As  amended  bj  Laws  of  1867,  ch.  759. 

S  26.  It  shall  be  the  duty  of  the  common  council  of  the  oommoii 
city  of  Buflblo,  by  committee  or  otherwise,  in  its  discretion  ?iSt  al^ 
to  visit  and  inspect  the  said  Buffalo  juvenile  asylum,  twice,  ^^'"' 
at  least,  in  each  year. 

[§  27,  28,  repealed  by  Laws  of  1857,  ch.  759.] 

5  29.  Whenever  any  child  properly  chargeable  upon  the  oommi^ 
fonds  placed  by  law  at  the  disposal  of  the  commissioners  of  ?mii!Siii». 
emigration,  shall,  agreeably  to  the  provisions  of  this  act,  be 
leceived,  supported,  and  instructed  in  the  said  Buffalo  juve- 
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PAST  lY.  ^.j^  asylum,  the  said  corporation  shall  be  entitled  to  leoeive 
therefor  from  that  fond,  sixty  dollars  per  annum,  and  pro- 
portionally for  any  fraction  of  a  year,  for  every  such  child  so 
received,  supported,  and  instructed  in  said  asylum;  but  in  no 
case  shall  the  sum  so  received  exceed  the  lowest  expense  to 
the  city  and  county  of  New  York,  of  a  child  of  the  same  age 
in  any  of  the  public  institutions  under  the  charge  of  the  ten 
governors  of  the  almshouse  and  prison  department  of  the 
said  city  and  county. 
^^ftod.      S  30.  The  schools  established  and  maintained  by  the  Buf- 
^        falo  juvenile  asylum,  shall  participate  in  the  distribution  of 
the  common  school  fund,  in  the  same  manner  and  degree  as 
the  common  schools  of  the  city  of  Buffido. 
JjjJjoJ^        5  31.  Whenever  the  directors  of  the  said  corporation  shall 
when        have  provided  an  asylum,  temporary  or  permanent,  und^  the 
pK^edL    provisions  of  this  act,  and  shall,  at  a  regular  or  special  meet- 
ing of  said  board,  resolve  and  declare  that  the  same  is  ready 
for  the  reception  of  children  for  the  purposes  in  this  act  men- 
tioned, and  shall  file  a  copy  of  such  resolution,  duly  certified 
by  their  secretary,  in  the  ofiSce  of  the  derk  of  the  dty  of 
Buffalo,  the  provisions  of  the  act  entitled  "An  act  to  provide 
for  the  care  and.  instruction  of  idle  and  truant  children," 
passed  April  12, 1853,  shall  no  longer  apply  to  the  said  city 
of  !Kuffalo,  but  all  proceedings  against  idle  and  truant  ehil* 
dren  therein  shall  thereafter  be  had  and  taken  under  and  by 
virtue  of  the  provisions  of  this  act;  and  until  the  said  reso- 
lution and  declaration  shall  be  so  passed,  and  a  copy  thereof 
filed  as  aforesaid,  no  proceedings  shall  be  had  or  commit- 
ments made  under  the  provisions  of  the  ninth  section  of 
this  act. 
ma  child.       S  32.  The  board  of  managers  of  ''The  Ohildren's  Aid  and 
li^'r^orm  Bcform  Socioty  of  the  city  of  Buffalo,"  incorporated  by  filing 
Mdetj.      ^  certificate  dated  on  the  third  day  of  January  last,  and 
made  under  the  act  entitled  ''An  act  for  the  incorporation  of 
benevolent,  charitable,  scientific  and  missionary  societies," 
passed  April  12,  1848,  may,  by  resolution  adopted  at  any 
meeting  of  such  managers,  merge  the  said  incorporation  in 
the  corporation  created  by  this  act,  and  thereupon  the  said 
corporation  shall  cease,  and  the  effects  thereof  vest  in  the 
corporation  created  by  this  act. 
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AN  ACT  to  amend  an  act  entitled  "An  act  to  incorporate 
the  Buffalo  juvenile  asylum,"  passed  April  seventh, 
eighteen  hundred  and  fifty-six. 

Passed  April  17, 1857 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Yorkf  represented  in  Senate 
and  Assembly  J  do  enact  as  folhws: 

S  1.  The  BuffiJo  juvenile  asylum  may  take,  hold  by  gift,  Mgrbow 
purchase  or  devise,  building  sites  and  lands,  elsewhere  within  "*******^ 
Hbe  county  of  Brie,  as  well  as  in  the  oily  of  Buffalo,  for  the 
erection  and  maintenance  of  its  reception  house  or  houses 
and  asylum. 

$  2.  The  second  section  of  the  act  to  incorporate  the  Buffalo 
javenUe  asylum,  is  hereby  amended  so  as  to  read  as  follows: 

S  2.  The  objects  of  such  corporation  are  to  receive  and  take  ^^•^^l^' 
charge  of  such  children,  between  the  ages  of  five  and  fifteen  ^^^    ^ 
years,  as  may  be  voluntarily  entrusted  thereto  by  their  parents 
or  guardians,  or  committed  to  its  charge  by  competent  autho- 
rity, and  .to  provide  for  their  support,  and  also  to  afford  them 
Hie  means  of  moral,  industrial  and  intellectual  education. 

S  3.  Section  seven  of  the  said  act  is  hereby  amended  so  as 
to  read  as  follows : 

S  7.  The  said  corporation  may  receive  and  take  under  its 
care  and  management, 

1.  Ohildren  tetween  five  and  fifteen  years  of  age,  who,  by  ^^' 
consent  in  writing  of  their  parents  or  guardians,  shall  be  vol-  Sntn^tSa 
tmtarily  surrendered  and  entrusted  to  it;  but  the  support  and  ^^^' 
maintenance  of  any  such  child  in  such  asylum  shall  not  be  a 
charge  under  this  act  upon  the  city  of  Buffalo,  or  upon  any 
town  of  the  county  of  l^ie,  unless  the  parents  or  parent,  or 
gnardian  of  such  child  reside  within  the  county  of  Erie,  when 

ihe  child  is  so  surrendered,  nor  unless  the  surrender  be  accom- 
panied, if  such  parents,  parent  or  gnardiim  reside  within  the 
city>  by  the  certificate  of  the  mayor,  or  of  the  police  justice, 
or  a  justice  of  the  peace  of  the  city,  to  the  effiact  that  he  has 
examined  the  case,  and  is  satisfied  that  the  parents,  parent  or  g^'^^^' 
guardian  reside  or  is  unable  to  maintain  and  provide  for  such  ^ 
child,  and  that  he  approves  the  surrender  of  such  child  to  the 
asylum,  or  if  such  parents,  parent  or  guardian  reside  out  of 
the  city,  unless  the  surrender  is  accompanied  by  such  a  certi- 
ficate of  the  supervisor,  or  of  one  of  the  justices  of  the  peace 
of  the  town  wherein  the  parents,  parent  or  guardian  reside; 

2.  Children  between  five  and  fifteen  years  of  age,  who  may  gj^^Jg^ 
be  committed  to  the  charge  of  the  corporation,  by  order  of  S^'S^erof 
any  magistrate  or  officer  as  hereinafter  provided;  mtgistrmtet 

3.  Children  between  five  and  fifteen  years  of  age,  who  may  ^"", 


have  been  or  may  be  sent  to  the  county  poor  house  of  the 
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'^'  ^'  county  of  Erie,  and  shall  be  transferred  to  the  said  corpoiu- 
tion  under  any  arrangements  which  may  from  time  to  time 
be  made  by  the  board  of  supervisors  of  the  said  county  and 
the  said  corporation;  which  transfers  and  arrangements  tibe 
said  board  of  supervisors  is  hereby  authorized  to  make. 
8€^e  g  4.  Sections  nine,  ten,  eleven,  twelve,  thirteen,  fourteen 
repeaie  ^^  fifteen  of  the  said  act,  are  hereby  repealed,  and  the  fol- 
lowing, similarly  numbered,  are  substituted  therefor: 
Destitate  §  9.  Whenever  any  child  above  the  age  of  five,  and  under 
broaeht  by  thc  agc  of  fifteen  years,  shall  be  brought  by  any  constable, 
eonBfabiet.  police  coustablc  Or  policcmau  of  the  city  of  Buffalo,  before 
the  mayor  or  any  alderman,  police  justice  or  justice  of  the 
peace  of  the  said  city,  upon  the  allegation  that  the  said  child 
was  found  in  any  public  house,  lane,  alley,  street,  highway 
or  public  place  in  said  city,  or  on  any  wharf,  dock,  lK>at  or 
vessel  in  said  city  in  a  state  of  want  or  being  abandoned, 
or  improperly  exposed  or  neglected  by  his  or  her  parent  or 
parents,  or  such  other  person  or  persons  as  may  have  him 
B«8gan.  or  her  in  charge ;  or  soliciting  alms  or  charity  from  door  to 
door,  or  in  any  street,  lane,  alley,  highway  or  public  place,  or 
any  boat  or  vessel,  dock  or  wharf,  or  in  any  public  house 
or  public  o£Bce  in  said  city,  without  being  thereto  didy 
licensed,  and  whenever  any  child  above  the  age  of  five  and 
under  the  age  of  fifteen  years  shall  be  brought  by  any  con- 
stable of  the  county  of  Erie  before  any  justice  of  the  peace  of 
any  town  of  said  county,  upon  the  allegation  that  the  said 
child  was  found  in  any  place  within  said  town  in  a  state  of 
Abandoned  waut,  or  being  abandoned,  or  improperly  exposed  or  neglected 
chudren.  ^^y  j^j^  ^^  j^^^  pareuts  or  parent,  or  such  other  person  or  -per- 
sons  as  may  have  him  or  her  in  charge,  or  soliciting  alms  or 
charity  in  said  town  from  door  to  door,  or  in  any  street,  high- 
way or  public  place  within  said  town  without  being  tibiereto 
duly  licensed,  it  shall  be  the  duty  of  the  mayor,  alderman, 
police  justice  or  justice  of  the  peace  before  whom  the  child  is 
brought,  immediately  to  inquire  into  the  matter,  and  if  satis- 
fied by  competent  testimony  that  there  is  probable  cause  to 
believe  the  allegation  to  be  true,  he  shall,  by  an  examination 
of  the  child,  or  such  other  testimony  and  information  as  he 
can  procure,  ascertain  the  name  and  residence  of  the  parent, 
guaMian  or  jierson  in  charge  of  such  child,  and  if  there  be 
none,  or  none  in  the  county  of  Erie,  then  the  name  and  resi- 
dence of  any  other  person  within  the  county  of  Erie  whom, 
from  relationship,  affinity  or  any  other  circumstance,  such 
mayor,  alderman  or  magistrate  may  deem  likely  to  taike  an 
interest  in  the  disposition  of  the  chUd,  and  shall  direct  a  con- 
stable or  other  officer  forthwith  to  summon  such  parent,  guar- 
dian or  in  charge  within  the  county  of  Erie,  if  any  there  be; 
and  if  there  be  none,  then  such  other  person  likely  to  t,,J,-^  an 
interest  in  the  disposition  of  the  child,  if  any  thc^e  be  to 
appear  before  such  mayor,  alderman  or  magistrate,  either 
snmmonB.   ibithwith  or  at  some  time  stated  in  tiie  summons,  not  more 
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tlian  ten  days  after  the  issuing  thereof,  to  take  of  the  interests 
of  such  child;  and  such  summons  shall  set  forth  the  substance 
of  the  s^egation,  and  notify  the  i>erson  summoned  that  the 
child  will  be  committed  to  the  guardianship  of  the  Buffalo 
juvenile  asylum,  should  the  allegation  be  proved  and  the 
diild  not  be  reclaimed  by  its  parents  or  guardian  in  the  man- 
ner provided  by  law.  If  upon  due  inquiry  the  mayor,  alder* 
man  or  magistrate  cannot  ascertain  the  existing  or  residence 
within  the  county  of  Erie  of  any  parent,  guardian  or  i)erson 
in  charge,  or  i>erson  likely  to  take  an  interest  in  the  disposi- 
tion of  the  diild,  he  shall,  as  soon  as  may  be  thereafter, 
examine  the  matter,  and  commit  or  discharge  the  child  as 
berdnafter  provided. 

S  10.  It  shall  be  the  duty  of  the  policeman,  constable  or  ^j^^ 
police  constable,  to  whom  any  such  summons  shall  be  de-  ^  ^^^^ 
fivered,  to  serve  the  same  as  soon  as  practicable  by  deliver- 
ing a  copy  of  the  same  to  the  party  to  whom  it  is  addressed, 
<»r  by  leaving  it  with  some  person  of  sufficient  age,  at  the 
place  of  residence  or  business  of  such  x>erson,  and  to  certify 
and  report  the  fact;  and  the  time  and  manner  of  such  service, 
to  the  mayor,  alderman  or  magistrate. 

S  11.  The  parent,  guardian  or  person  in  charge  of  the  child,  ^^^ 
or  other  person  taking  an  interest  in  the  disposition  of  the  m2md». 
cdiild,  may  appear  at  any  time  at  or  before  the  return  time  of  *°^*^'^**°' 
the  summons,  and  demand  an  examination  of  the  matf^er. 
On  such  demand  or  the  return  day  of  the  summons,  if  duly 
returned  or  at  such  other  or  further  reasonable  time  as  he 
may  grant  on  the  application  of  the  parent,  guardian  or 
fijend  of  the  child,  the  mayor,  alderman  or  magistrate  shall 
examine  the  matter,  and  if  satisfied  by  the  examination  of 
the  chOd  or  other  competent  testimony  that  the  all^ation  is 
troe,  and  that  by  reason  of  the  child's  not  having  any  parent, 
guardian  or  friend,  or  that  by  reason  of  the  neglect,  habitual 
drunkenness,  improvidence  or  vicious  habits  of  the  parents  or 
parent,  or  other  lawful  guardians  of  such  child,  or  by  reason 
of  its  being  required,  instructed  or  habitually  permitted  by  its 
parent  or  guardian  to  beg,  it  is  a  proper  object  for  the  care 
and  instruction  of  the  said  corporation,  the  said  magistrate  or 
office  in  his  discretion,  by  warrant  in  writing  imder  his  hand,  JJJJm?* 
may  eoanmt  said  child  to  this  corporation,  to  be  and  remain 
imder  the  guardianship  of  its  directors,  until  therefrom  dis- 
charged in  manner  prescribed  by  law;  such  commitment  shall 
be  by  warrant  in  substance  as  follows: 

To  A  B,  policeman,  or,  &c.  (naming  the  officer  with  his  ^j^' 
addition  of  office),  you  are  hereby  commanded  to  take  charge  ^^''™^ 
erf  A  B,  a  child  under  the  age  of  fourteen  and  above  the  age 
of  five  years,  who  has  been  proved  to  me  by  competent  evi- 
dence, to  be  a  proper  object  for  the  care  and  instruction  of 
the  corporation  created  by  an  act  entitled  ''An  act  to  incor- 
porate the  Buffido  juvenile  asylum,"  passed  April  seventh, 
one  thftosand  e^ht  hundred  and  fifty-six;  and  who  also 
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appears  to  my  satififaotion  to  be  a  piop^  olgect  for  the  caie 
and  instrQction  of  the  oorpoiatioa  created  by  the  said  act ; 
and  to  deliver  the  said  child  without  dday  to  tiie  said  corpo- 
ration at  his  house  of  reception  in  this  city,  and  for  so  doing 
this  shall  be  your  sufficient  warrant. 

Dated  this  day  of  ,  one  thousand  eight 

hundred 

But  no  vaiiance  firomi  the  preceding  from  shall  be  deemed 
material»  provided  it  sufficiently  appear  upon  the  face  of  the 
warrant,  that  the  child  is  committed  by  the  magistrate  in 
the  exercise  of  the  powers  given  him  by  tiiis  act,  and  no  such 
warrant  or  other  warrant  autihorized  by  the  provisions  of  thia 
act  shall  be  invalid,  by  reason  of  the  same  not  being  under 
the  seal  of  the  officer  issuing  the  same. 

S  12.  Every  police  constable,  constable  or  policeman  of  the 
city  (rf  Buffalo*  and  every  other  constable  of  the  county  of 
Erie  shall  be  and  he  is  hereby  authorized,  and  it  shall  be  his 
duty  after  the  passage  or  filing  of  the  resolution  and  declarar 
tion  of  the  board  of  directors,  as  provided  for  in  the  thirty* 
first  sectk>n  of  this  act,  to  take  before  any  such  magistrate  or 
officer  any  child  which  he  shall  know,  or  have  good  reason  to 
believe  may  be  legally  committed  to  the  said  asylum  under 
the  provisions  of  tUs  act,  or  any  amendment  that  may  here- 
after be  made  thereto.  But  no  mayor,  alderman  or  magis- 
trate, nor  any  police  constable,  constable  or  policeman  of  the 
city  of  Buffiilo.  shall  be  entitled  to  any  fee  or  compensation 
for  any  service  i>erformed  under  this  act 

§  13.  The  child  shall  at  any  tune  before  the  execution  of 
the  warrant  be  discharged,  provided  its  parent  or  guardian 
shall  enter  into  an  engagement  in  writing  to  the  city  of  Buf- 
falo, or  to  the  overseers  of  the  poor  of  the  town,  as  the  case 
may  require,  ¥dth  such  surety  or  sureties,  if  any,  as  the  exam- 
ining officer  or  mi^trate  may  require,  that  the  parent  or 
gua^an  will  maintain  and  provide  for  and  take  due  care  of 
the  child,  and  res1a:ain  him  or  her  firom  wandering  about  and 
begging  alms. 

S  14.  If  it  shall  appear  to  the  satisfaction  of  the  mayor,  al- 
derman, or  magistrate,  before  whom  a  child  shall  be  brought 
pursuant  to  the  provisions  of  this  act,  that  such  an  engage- 
ment had  been  previously  given  and  violated,  no  new  en- 
gagement shall  be  received  in  discharge  of  the  preceding.  In 
ease  any  engagement,  g^ven  in  respect  to  any  diild  as  herein 
provided  for,  diall  be  habitually  or  intentionally  violated,  the 
corporate  authorities  of  the  city  of  Buffalo,  or  the  overseers 
of  the  poor  to.  whom  it  was  made,  may  proceed  thereon,  and 
recover  in  any  court  held  by  any  justice  of  the  peace,  a  pen- 
alty of  twenty-five  dollars  and  costs,  which  pensdty,  when  re- 
covered, shall  be  paid  to  the  treasurer  of  the  corporation  here* 
by  created,  for  the  use  thereof. 

S  15.  The  mayor,  alderman  or  magistrate  before  whom  any 
child  shall  be.  brought,  porsuant  to  this  act,  shall  make  aU 
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due  aoDtd  neoessaiy  orders  for  his  or  her  security,  snstenaBoe  ^"^*  ^* 
and  oomfort  pending^  the  proceeding  and  expenses  thereof, 
shall  be  provided  few,  and  piud  by  the  BoffiEdo  Juvenile  Asy- 
lum. 

S  6«  Section  seventeen  of  the  said  act  is  hereby  amended, 
so  as  to  read  as  follows : 

S  17.  The  said  corporation  shall  have  power,  and  it  shall  be  ^^^^{^ 
their  duty  whenever  any  child  intrusted  or  committed  to  their  chiidm. 
charge  shall  be  found  to  be  so  degrated,  debased  as  vicious,  as 
to  be  an  improper  subject  from  theii  care  and  management, 
to  discharge  such  child  from  the  asylum,  or  if  such  child  was 
transferred  from  the  cotmty  poor  house  to  return  it  thereto. 

S  6.  Section  twenty-five  of  the  said  act  is  amended,  by  in- 
serting therein  the  word  <<name"  between  the  words  '^  their" 
and  ''  sex,"  so  as  to  require  the  name  of  each  child  to  be  re- 
ported to  the  legislature,  and  the  common  council  of  the  city 
of  Buffalo. 

S  7*  Section  twenty-seven  and  section  twenty-eight  of  the 
said  act  are  hereby  repealed. 

S  S.  laie  county  of  Brie,  by  its  board  of  supervisors,  is  here-  ^^  *• 
by  authorized,  in  conformity  with  a  resolution  heretofore  |j|^^ 
adapted  by  the  board  or  otherwise,  to  give  and  convey  to  the  "^ 
Buffalo  Juvenile  Asylum  ten  acres  on  any  other  portion  of  its 
poor-Jbonse  fonn,  or  in  the  discretion  of  said  board  to  give 
towards  the  foundation  and  support  of  said  asylum  such  sum 
of  money  as  may  be  deemed  reasonable,  to  be  levied  and  col* 
lected  as  a  county  charge. 


CHAR  43. 

AN  ACT  in  relation  to  the  New  York  Juvenile  Asylumu 
Passed  March  25,  1858  ;  three-fifths  being  present. 

TM  Peoph  of  the  SitUe  of  New  Yorh^  represented  u»  SmuUe 
omd  Assembly^  do  enact  as  follows: 

S  1.  The  twmty-^ghth  section  of  the  act  entitled  ''An  act 
to  incorporate  the  New  York  Juvenile  Asylum,'*  passed  June 
tiiirtieth,  eighteen  hundred  and  fifty-one,  is  hetehj  amended, 
and  shall  rrad  as  follows,  viz. : 

S  2S.  IniOach  and  every  year  thereafter,  the  said  board  of  ^^«nriMc» 
supervisom  shalltin  the  same  manner,  levy  and  collect  by  tax,  tas!^^ 
aiBd  pay  over  to  the  said  New  York  Juvenile  Asylum,  for  the 
uses  and  purposes  fbeveof,  a  sum  not  exceeding  seventy-five 
doUan  par  annim,  and  proportionally  for  any  fraction  of  a 
jfeax-t  for  eaeh  child  which,  by  virtue  and  in  pursuance  of  the 
IMNMrisions  of  this  aot^  shall  be  entrusted  or  committed  to  the 
uid  smjflvm  from  tike  eity  and  county  of  New  York,  and  shall 
be  supported  and  instructed  therein;  but  the  sum  to  be  ed- 
lected  fltDd  paid  by  the  said  board  of  supervisors  for  each  child 
•0  received,  supported  and  tac^t  in  said  asylum,  shall  in  no 
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PABT  lY.  ^^^^  exceed  the  lowest  cost  of  support  and  goTernment  of  a 
child  of  the  same  age  in  any  of  the  public  institutions  at  pre- 
sent under  the  care  of  the  ten  governors  of  the  almshouse  and 
A^pu»tion  prisons  department  of  the  said  city.  The  moneys  so  to  be  re- 
^▼SI^  ceived  from  the  said  board  of  supervisors,  together  with  all 
other  moneys  raised  by  the  said  New  York  Juvenile  Asylum, 
to  be  applieid  to  the  payment  of  the  current  expenses,  and  for 
the  perfect  establislunent  and  general  support  of  the  said 
asylum. 

[8  2  temporary.] 


CHAP.  306. 

AN  ACT  to  amend  the  act  passed  May  eighth,  eighteen 
hundred  and  forty-six,  entitled  "An  act  to  authorize  the 
establishment  of  the  House  of  Refuge  for  Juvenile 
Delinquents  in  Western  New  York. 

Passed  April  17, 1801 ;  three-fifths  bepg  present. 

The  People  of  the  State  of  New  Tiorfc,  represented  in  Senate 
and  Assembly^  do  enact  as  follows : 

ofltoees  in  S  1*  Whenovcr  it  shall  appear  to  the  managers  of  the 
^t^^^'  Western  House  of  Befuge  that  any  of  the  delinquents  therein 
confined  shall  have  been  guilty  of  attempting  wilfully  to  set 
fire  to  any  building  belonging  to  the  institution,  or  any  com- 
bustible matter  for  the  purpose  of  setting  fire  to  any  such 
building,  or  that  any  delinquent  shall  have  been  guilty  of 
openly  resisting  the  lawful  authority  of  the  ofiScers  of  the 
institution,  or  of  attempting,  by  threat  or  otherwise,  to  excite 
others  to  do  so,  or  shall,  by  gross  or  habitual  misconduct, 
exert  a  dangerous  and  pernicious  influence  over  the  other 
delinquents,  it  shall  be  lawful  for  them  to  submit  a  written 
statement  of  the  facts  in  any  such  case  to  a  judge  of  the 
supreme  court,  or  to  the  county  judge  of  the  coun^  of  Monroe, 
and  thereupon  to  apply  to  him  for  an  order  authorizing  the 
temporary  confinement  of  such  delinquent,  for  correction,  in 
the  Monroe  county  penitentiary. 
Pnniaii.  §  2.  It  shall  bc  the  duty  of  the  judge  forthwith  summarily 

™"''®'  to  inquire  into  the  facts  of  the  case,  and  if  it  shall  appear  to 
him  that  the  statement  is  substantially  true,  and  that  the 
case  is  one  in  which  the  ends  designed  to  be  accomplished  by 
the  institution  will  be  best  promoted  by  it,  he  shall  thereupon 
make  an  order  authorizing  the  confinement  of  the  delinquent 
in  the  said  penitentiary  for  a  limited  period  to  be  expressed 
in  the  order,  and  the  superintendent  or  keeper  of  the  said 
penitentiary  is  hereby  authorized  and  required  to  receive  such 
delinquent  and  detaui  him  during  the  period  expressed  in 
such  order,  unless  the  managers  shall  previously  direct  him  to 
be  returned  to  the  said  House  of  Befoge. 
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^  3.  At  tihe  expiration  of  the  period  limited  by  tlie  said  Refto^tton 
order  or  sooner,  if  tlie  said  managers  shall  direct  it,  the  super-  J^^J^Jf**  **' 
intendent  or  keei>er  of  the  said  penitentiary  shall  return  such 
delinquent  to  the  custody  and  care  of  the  superintendent  of 
the  said  House  of  Befage  to  be  further  dealt  with  according 
to  the  laws,  rules  and  regulations  ordained  for  its  govem* 
laent. 


CEL4PTER  ¥• 

Insane  Criminals. 


CHAP.  456. 

AN  ACT  to  provide  for  insane  criminals. 

Passed  April  13,  1855 ;  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly  J  do  enact  as  follows : 

S  1.  Section  ninetynsix  of  the  act  for  the  better  regulation  Act  of  mi 
of  the  county  and  state  prisons  of  the  state,  and  consolidating  *™*'"^'^* 
and  amending  the  existing  laws  in  relation  thereto,  passed 
December  fourteenth,  eighteen  hundred  and  forty-seven,  is 
liereby  amended  so  as  to  read  as  follows:  The  inspectors  of 
the  prisons  of  this  state  are  hereby  authorized  and  required, 
iivrithoat  delay,  to  make  the  necessary  and  suitable  provisions 
in  one  of  the  state  prisons  of  this  state,  and  the  removal  to 
such  place  for  safe  keeping  and  proper  care,  all  the  insane 
convicts  now  in  the  state  lunatic  asylum  at  Utica,  and  when- 
ever the  physician  of  a  state  prison  shall  duly  report  to  the 
warden  of  such  prison  that  any  convict  confined  therein,  is  so 
far  insane  as  to  render  him  dangerous,  or  an  improper  sub- 
ject of  prison  discipline,  it  shall  be  the  duty  of  said  warden  to 
remove  such  convict  to  the  place  so  provided,  and  the  officers 
ha\ing  charge  of  sudi  place  shall  receive  such  convict  and 
retain  him  there,  at  the  expense  of  the  state,  so  long  as  he  or 
6he  shall  continue  insane. 

S  2.  The  words  "lunatic  asylum,"  "state  lunatic  asylum,"  Meaning  of 
or  "asylum  at  Utica,"  whenever  the  same  occur  in  the  act  therein 
hereby  amended,  shall  be  construed  to  apply  to  the  place  for  °'^* 
safe  keeping  and  proper  care  of  insane  convicts,  provided  for 
in  tihe  finst  section  of  this  act. 
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CHAR  144. 

AN  ACT  appropriating  money  for  making  provifiion  far 
inrane  convicts. 

Passed  March  20,  1857 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Torh.  represented  in  Senate 
and  Assembly,  do  enact  as  foUows : 

Fttiutie  S  3*  ^  much  of  chapter  four  hundred  and  fifty-six,  of  the 

«S^i^.  Laws  of  eighteen  hundred  and  fifty-five,  entitled  "An  act  to 
provide  for  insane  criminals,"  as  requires  that  female  insane 
convicts  shall  be  removed  firom  the  state  lunatic  asylums,  to 
the  place  provided  for  in  said  act,  is  hereby  repealed,  and  the 
female  insane  conviists  shall  continue  to  be  sent  to  the  state 
lunatic  asylums  as  heretofore. 


CHAP.  130. 

AN  ACT  to  oiganize  the  State  Lunatic  Asylum  for  Insane 

Convicts. 
Passed  April  8, 1858 ;  t^ree-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Deufgn*.        §  1-  The  building  now  being  erected  on  the  prison  grounds 
tion.         3,t;  Auburn,  for  an  asylum  for  insane  convicts,  i^all  be  known 
and  designated  as  the  State  Lunatic  Asylum  for  Insane 
Convicts. 
Tnspecton       S  ^'  Thc  inspoctors  of  state  prisons  shall,  at  the  first  qnar- 
i^'mSi^*  terly  meeting  of  their  board,  at  the  Auburn  prison,  after  the 
loS&     passage  of  this  act,  appoint  a  medical  superintendent  for  said 
asylum,  who  shall,  under  the  direction  of  the  said  inspectors, 
have  the  charge  of  said  asylum,  and  shall  make  all  t^e  pur- 
chases for  the  support  of  said  asyliun,  and  shall  account  for 
all  moneys  coming  to  his  hand  in  the  same  manner  as  the 
agent  and  warden  of  any  of  the  state  prisons  are  now  re- 
quired by  law  to  account. 
snperin.        S  3*  Thc  Said  medical  superintendent  shall  reside  in  the 
i2?{de°hittie  building,  and  shall  devote  all  the  time  necessary,  to  the  cure 
building,     and  treatment  of  those  confined  therein  for  treatment.    He 
shall  receive  a  salary  of  one  thousand  dollars  per  annum, 
payable  monthly,  and  shall  be  allowed  rations  for  himself  and 
family,  and  all  necessary  fuel  and  lights  for  warming  and 
lighting  his  rooms  in  said  building. 
other_  S  4.  The  other  ofScers  in  said  asylum  shall  be  an  assistant 

sux>erintendent  and  not  exceeding  six  attendants,  who  shall 
be  reconunended  by  the  medical  superintendent,  and  if  ap- 


officem. 
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proved  of  by  the  board  of  iiisi)ectois  of  state  prisons,  shall  ^"^'  ^' 
be  appointed  as  such  by  said  board  of  inspectors,  and  shall 
be  paid  as  follows:  The  assistant  superintendent  shall  receive 
thirty  dollars  per  month,  payable  monthly,  and  shall  also  be 
boarded  in  and  at  the  expense  of  said  asylum,  and  th^  said 
attendants  shall  each  receive  twenty  dollars  per  month  and 
be  bosu*ded  in  said  asylum. 

5  5.  The  medical  superintendent  shall  file  in  the  oflBce  of  ^p^'ij^^ 
the  comptroller  of  this  state,  a  bond  in  the  penal  sum  of  ten  meixSiuL^ 
thousand  dollars,  conditioned  for  the  faithful  performance  of 
his  duty  as  such,  which  bond,  before  it  shall  be  filed,  shall  be 
approved  by  the  board  of  inspectors,  and  no  such  medical 
superintendent  shall  enter  upon  the  discharge  of  the  duties 
of  said  oflBice  till  such  bond  so  approved  shall  have  been  duly 
filed  as  aforesaid. 

5  6.  The  superintendent  shall  estimate  monthly,  as  is  now  ^^^^^^^ 
provided  by  law,  and  subject  to  the  same  restrictions  and  monthly. 
conditions  as  in  the  case  of  agent«  and  wardens  of  the  state 
prisons,  for  all  the  moneys  necessary  for  the  support  and 
maintenance  of  said  asylum,  which  estimate  shall  be  submit- 
ted to  and  carefully  examined  by  the  inspector  in  charge  of 
the  said  Auburn  prison,  who,  if  he  is  satisfied  that  the  said 
estimate  is  correct,  and  that  the  articles  named  in  said  esti- 
mate are  actually  needed  for  the  support  and  maintenance  of 
said  asylum,  shall  certify  the  same,  and  on  the  production 
of  said  estimate  so  certified,  to  the  comptroller,  he  shall  draw 
his  warrant  on  the  treasurer  for  the  amount  of  said  estimate, 
and  the  treasurer  shall  pay  the  amount  of  said  warrant  out 
of  any  money  in  the  treasury  appropriated  for  the  support  of 
the  state  prisons. 

g  7.  The  inspectors  of  state  prisons  shall  adopt  such  rules  StS^" 
and  regulations,  from  time  to  time,  as  they  shall  deem  proper,  ]?J2/J}J,^ 
for  the  control  and  management  of  the  said  asylum,  and  shall 
have  power  to  remove  any  and  all  the  officers  in  said  asylum, 
for  cause,  and  shall  enter  such  cause  in  full  on  the  minutes 
of  their  proceedings  at  the  asylum.  And  no  officer  removed 
by  the  said  insi>ectors,  for  cause,  shall  be  re-appointed  to  any 
position  in  said  asylum. 

S  8.  Whenever  the  physicians  of  either  of  the  state  prisons  S'cSS^m 
of  this  state  shall  certify  to  the  inspectors  that  any  convict  is  ^^JJgJf 
insane,  they  shall  make,  immediatelv,  a  full  examination  into 
the  condition  of  such  convict,  and  shall  cause  such  convict  to 
be  examined  by  one  of  the  physicians  of  the  State  Lunatic 
Asylum  at  Utica,  and  if  satisfied  that  the  said  convict  is 
insane  or  that  there  is  probable  cause  to  believe  such  convict 
,to  be  insane,  they  sh^  order  the  agent  and  warden  of  the 
prison  where  such  convict  is  confined  forthwith  to  convey 
such  ccmvict  to  the  State  Lunatic  Asylum  for  Insane  Convicts, 
and  to  deliver  the  said  convict  to  the  superintendent  therec^f, 
who  is  hereby  required  to  receive  said  convict  into  the  said 
asylum  and  retain  him  there  so  long  as  he  shall  continue  to 
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be  insane^  and  no  convict  who  has  been  committed  to  said 
asylum  as  insane,  shall  be  discharged  from  said  asylom  by 
reason  of  the  expiration  of  the  term  for  which  he  was  sen- 
tenced, unless  the  relatives  of  such  convict  shall  produce  to 
the  said  superintendent  satis&ctory  evidence  of  their  ability 
to  maintabi  such  convict,  and  shall  execute  and  deliver  to 
said  superintendent  an  agreement  in  writing  that  such  convict 
shall  not  be  a  charge  upon  any  public  charity,  if  such  con- 
vict shall  continue  to  be  insane  at  the  expiration  of  the  time 
for  which  such  convict  was  sentenced. 

g  9.  The  principal  physician  of  the  State  Limatic  Asylnm 
at  Utica  is  hereby  declared  to  be  a  consulting  manager  of  the 
"State  Lunatic  Asylum  for  Insane  Convicts,"  and  the  presi- 
dent of  the  board  of  inspectors  of  state  prisons  shall  give,  or 
cause  to  be  given  to  said  consulting  manager,  notice  of  the 
time  of  any  and  every  meeting  of  said  board  at  the  said 
asylum,  or  at  either  of  the  state  prisons,  when  held  for  the 
purpose  of  examining  into  the  mental  condition  of  any  con- 
vict who  shall  have  been  certified  to  them  to  be  insane.* 

§  10.  Whenever  any  convict  who  shall  have  been  confined 
in  the  said  asylum  as  a  lunatic  shall  have  become  restored  to 
reason,  and  the  medical  superintendent  of  said  asylum  shall 
so  certify  in  writing,  he  shall  be  forthwith  transferred  to  the 
Auburn  state  prison,  and  the  agent  and  warden  of  said  prison 
shall  receive  said  convict  into  the  said  prison,  and  shall  in  all 
respects  treat  such  convict  as  if  he  had  been  originally  sen- 
tenced to  imprisonment  in  said  prison,  though  said  convict 
may  have  been  conveyed  to  the  said  asylum  from  either  of 
the  other  prisons  of  this  state. 

g  11.  Whenever  the  inspectors  of  state  prisons  shall  order 
any  convict  to  be  transferred  to  the  Asylum  for  Insane  Con- 
victs, the  agent  and  warden  of  the  prison  from  which  such 
convict  is  transferred,  shall  cause  a  correct  copy  of  the  origi- 
nal certificate  of  conviction  of  said  convict  to  be  filed  in  his 
office,  and  shall  deliver  the  original  certificate  to  the  superin- 
tendent of  the  asylum ;  and  when  any  such  convict  shall  be 
transferred  to  the  Auburn  prison  from  such  asjiuni,  as  here- 
inbefore provided,  the  said  superintendent  shall  deliver  to  the 
agent  and  warden  of  said  prison  such  original  certificate, 
which  shall  be  filed  in  the  clerk's  office  in  said  prteon. 

S  12.  The  physician  who  shall  attend  any  meeting  of  the 
board  of  inspectors  of  state  prisons,  or  who  shall  make  any 
examinations  of  any  convict,  as  hereinbefore  provided,  shall 
be  paid  his  actual  and  reasonable  traveling  expenses  in  going 
to  and  returning  from  such  examination  or  meeting,  on  the 
certificate  of  the  president  of  the  board  of  inspectors  of  state 
prisons  that  he  has  attended  such  meeting  or  examination. 
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CHAPTER  TI. 

Provisions  as  to  Criminal  Courts. 


CHAP.  444. 

AN  ACT  in  relation  to  the  court  of  sesgions. 

Passed  July  9,  1861. 

Tlie  People  of  the  State  of  New  York,  represented  in  Senate 
mud  Assembly t  do  enact  m- follows : 

S  1.  Courts  of  sessions  except  in  the  city  and  county  of  l^^^ 
New  York,  shall  be  held  in  the  respective  counties  at  such  conrts. 
times  as  the  county  Judge  of  the  county  shall  by  order  desig- 
nate. And  the  county  judge  shall  in  such  order  designate  at 
which  terms  of  the  sessions  a  grand  or  petit  jury  or  both,  or 
neither  shall  be  required  to  attend;  and  no  grand  jury  or 
petit  jury  shall  be  required  to  be  drawn,  or  summoned  to  at- 
tend any  term  of  the  court  of  sessions  which  shall  be  desig- 
nated by  the  county  judge  to  be  held  without  such  jury ;  such 
order  shall  be  published  in  a  newspaper  printed  in  such 
county,  for  four  successive  weeks  previous  to  the  time  of 
holding  the  first  term  of  said  court  under  such  order. 


CHAP.  73. 

AN  ACT  to  confer  new  powers  and  duties  upon  the  cotut 
of  Oyer  and  Terminer  of  this  state. 

Passbd  March  22,  1854. 

The  People  of  the  State  of  New  YorJcj  represented  in  Senate 
and  Assembly^  do  enact  as  foUows : 

%  1.  Whenever  at  the  time  appointed  for  the  commence-  f^^ 
ment  of  any  term  of  the  court  of  oyer  and  terminer  of  this  iddHFo^ 
state,  or  at  any  time  during  such  term,  if  either  of  the  justices 
of  the  peace,  designated  as  members  of  the  court  of  sessions 
of  the  county  in  which  such  term  of  court  shsdl  be  held,  shall 
not  attend  such  court  as  a  member  thereof,  the  justice  of  the 
supreme  court  holding  such  court  in  the  absence  of  the  county 
judge  of  said  county  may  at  such  term  designate  some  other 
jnstiee  of  the  peace  of  the  county  to  supply  tixe  vacancy  occa- 
sioned by  such  non-attendance  of  any  such  justice  until  the 
justice  not  attending  as  aforesaid  shall  attend  such  court  as 
a  member  thereof,  but  such  designation  by  the  justice  of  the 
supreme  court  shall  hot  authorize  the  justice  designated  by 
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him  to  supply  any  such  vacancy  at  any  other  term  than  that 
at  which  such  designation  shall  be  made. 

23  N.  Y^  296. 


CHAP.  769. 

AN  ACT  defining  the  powers  and  duties  of  courts  of 
special  sessions,  except  in  the  city  and  county  of  New 
York,  and  the  city  of  Albany,  and  court  of  sessions,  and 
regulating  appeals  in  criminal  cases. 

Passed  April  17, 1867. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly i  do  enact  as  foUows: 

[S  1  amendB  §  1,  Art  1,  Chap.  2,  Fart  lY,  of  Revised  Statutes.] 

jnriiaie-  §  2.  Oourts  of  special  sessions,  except  in  the  city  and  comity 
d^^^  of  New  York  and  city  of  Albany,  shall  in  the  first  instance 
^j^  have  exclusive  jurisdiction  to  hear  and  determine  charges  for 
crimes  and  offenses  within  their  respective  counties  in  the 
cases  in  this  section  mentioned,  and  their  judgment,  decision 
or  determination  may  be  appealed  fi:om  in  the  manner  here- 
inafter provided : 

1.  Oharges  against  persons  driving  any  carriages  upon  any 
turnpike,  road  or  highway  in  this  state,  for  running,  or  per- 
mitting their  horses  to  run; 

2.  Charges  for  racing,  running  or  testing  the  speed  of  any 
horse,  or  other  animals  within  one  mile  of  the  place  where 
any  court  shall  be  setting; 

3.  Oharges  for  cruelty  to  animals  contrary  to  law; 

4.  Oharges  for  cheating  at  games ; 

8.  Oharges  for  winning  or  losing  at  any  game  or  play,  or 
by  any  bet  twenty-five  dollars  within  twenty-four  hours ; 

».  Oharges  for  selling  liquor  in  court  house  contrary  to  law, 
and  for  selling  liquor  in  jails  contrary  to  law. 
B«new.         S  3.  The  courts  of  sessions  of  the  several  counties  in  this 
state,  in  addition  to  the  general  powers  now  possessed,  shall 
have  the  following  powers  : 

1.  To  review,  in  the  first  instance,  every  order,  decision, 
conviction,  sentence  or  judgment  of  any  court  of  special  ses- 
sions or  police  court  within  their  respective  counties,  and  upon 
such  hearing,  affirm,  reverse  or  modify  the  same  as  to  the 
court  shall  seem  just ; 

2.  To  grant  new  trials  upon  the  merits,  or  for  irregularity, 
or  on  the  ground  of  newly  discovered  evidence  in  all  cases 
tried  before  them. 

Appeal!.  S  4-  Any  person  deeming  himself  aggrieved  by  the  convic- 
tion or  sentence  of  any  court  of  special  sessions  or  police  oourt 
within  this  state,  may  appeal  therefrom  to  the  court  of  ses- 
sions of  the  county  where  such  trial  was  had. 
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S  5.  The  party  desiring  to  appeal  shall,  within  ten  days  b^u^ 
after  such  conviction  or  sentence  shall  have  been  had,  serve 
npon  the  justice  before  whom  the  trial  was  had,  and  also  upon 
the  district  attorney  of  the  county  a  written  notice  of  appeal, 
specifying  the  grounds  upon  whidi  the  appeal  is  founded,  and 
shall  pay  to  the  justice  at  the  time  of  the  service  of  such 
notice  the  sum  of  one  dollar,  costs  for  his  return. 

S  &  Such  service  shall  be  made  upon  the  justice  personally,  l^^ 
or  by  leaving  it  at  "his  ofSce  or  residence,  with  some  person  ^   ^ 
of  suitable  age  and  discretion ;  and  upon  the  district  attorney 
personally,  or  by  depositing  a  copy  thereof  in  the  post  office 
directed  to  said  district  attorney,  at  his  place  of  residence, 
and  paying  the  postage  thereon. 

S  7.  K  at  the  time  of  his  sentence  any  defendant  shall  no-  secogui. 
tify  the  magistrate  before  whom  the  same  shall  have  been  '*"^' 
had,  that  he  intends  to  appeal  from  such  conviction  or  sen- 
tence, and  shall  offer  to  become  bound  in  a  recognizance,  with 
satisfiictory  sureties,  to  appear  at  the  next  Court  of  Sessions 
to  be  held  in  said  county,  and  to  abide  the  judgment  or  order 
of  that  court  in  the  premises,  it  shall  be  the  duty  of  such 
magistrate  to  take  such  recognizance  and  thereupon  suspend 
the  execution  of  any  sentence  upon  such  conviction.  But 
such  sentence  shall  be  pronounced  and  entered  in  the  minutes 
of  the  proceedings. 

5  8.  If  the  party  convicted  shall  have  been  committed  to  ^f'"<^^ 
prison,  in  pursuance  of  his  sentence,  upon  becoming  bound  mf  "^"^ 
with  a  condition,  as  provided  in  the  last  section,  with  such 
sureties  as  shall  be  approved  by  the  county  judge  of  said 
county,  or  any  justice  of  the  supreme  court  of  this  state,  he 
shall  be  entitled  to  be  discharged  from  such  imprisonment, 
and  the  certificate  of  such  officer  stating  the  facts,  and  order- 
ing the  jailor  to  discharge  such  prisoner,  shall  be  a  sufficient 
warrant  for  his  discharge. 

S  9.  The  magistrate  or  other  officer  by  whom  any  recogni-  ^^^ 
zance  under  either  of  the  last  two  sections  shall  be  taken  shall  ^S^ 
immediately  cause  the  same  to  be  filed  with  the  county  clerk 
of  the  county  where  the  trial  was  had. 

S  10.  The  court  below  shall,  within  ten  days  after  service  BetnntoD 
of  the  notice  of  appeal,  as  provided  in  the  fifth  section  of  this  '^^^^ 
aet,  make  a  return  to  the  appellate  court  of  the  testimony, 
proceedings,  conviction  and  sentence,  and  file  the  same  in  the 
iq[>pellate  courtt  and  may  be  compelled  to  do  so  by  attach- 
ment; but  such  justice  shall  not  be  bound  to  make  a  return, 
nnless  the  fee  prescribed  by  the  fifth  section  of  this  act,  be 
paid  at  the  time  of  the  service  of  the  notice  of  appeal. 

$  11.  If  the  return  be  defective,  the  appellate  court  may  ^^^^ 
order  an  amended  return,  as  in  civil  cases.  ^  ^^' 

S  12.  If  the  justice  before  whom  any  trial  was  had  from  ^,^^ 
wUefa  an  appeal  is  sought,  shall  die,  resign,  become  insane,  ^ 
w  remove  from  the  state,  the  appellate  court  may  hear  and 
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detenoine  the  same  in  the  manner  provided  for  by  law  for 
like  cases  in  civil  actions. 
NoUMof        S  13.  If  a  return  be  nuide,  the  appeal  may  be  brought  to  a 
heariog.      jj^ariug  at  the  next  term  of  the  court  of  sessions  of  the  county, 
upon  a  notice  of  the  appellant  of  not  less  than  eight  days, 
which  shall  be  served  upon  the  district  attorney  of  said  county. 
oopf  return      g  14.  The  appellant  shall,  at  or  before  the  time  of  the  ser- 
vice of  the  notice  of  hearing,  as  provided  in  the  last  section, 
serve  upon  the  district  attorney  a  copy  of  the  return  of  said 
justice,  duly  certified  by  the  coimty  clerk. 
Appeuate        §  15.  Upou  thc  hcariog  of  the  appeal,  the  appellate  court 
**^"'*         shall  give  judgment  accoi-ding  to  the  justice  of  the  case, 
•  without  regard  to  technical  errors  or  defects  which  do  not 

affect  the  merits.    In  giving  judgment  the  court  may  affirm 
or  reverse  the  conviction  of  the  court  below  and  may  affirm 
or  modify  the  sentence  of  said  court,  as  shall  seem  just.    If 
the  appeal  is  founded  upon  an  error  in  fact  in  the  proceedings, 
the  court  may  inquire  into  and  determine  the  same  upon 
affidavits,  as  in  civil  cases. 
Judgment       §  16.  If  the  convictlou  be  reversed,  and  the  defendant  be 
ou appeal.    ^^  pngou  by  virtuc  thereof,  the  court  shall  award, a  writ  of 
supersedeas  for  his  discharge;  if  the  sentence  be'modiDed, 
and  the  defendant  be  in  prison  by  virtue  thereof,  he  shall  be 
discharged  whenever  the  sentence  as  modified  shall  have  been 
carried  into  effect,  in  the  same  manner  as  though  he  had  been 
originally  imprisoned  under  such  sentence. 
ui-cision.        g  17.  The  appellate  court  shall  within  ten  days  after  the 
argument  of  any  appeal  under  the  provisions  of  this  act, 
make  and  file  a  decision  therein. 
Argnment       g  18.  lu  all  cases  whcre  the  return  shall  have  been  filed  at 
^^SS^htra.  least  twenty  days  before  the  first  day  of  the  term  at  which 
the  appeal  can  be  heard,  the  appellant  shall  bring  the  same 
to  argument,  and  in  case  of  his  neglect,  without  good  cause, 
the  (Ustrict  attorney  may,  on  the  first  day  of  said  term,  but 
not  after,  without  notice  and  upon  an  affidavit  setting  forth 
the  facts,  move  to  dismiss  said  appeal,  and  thereupon,  if  the 
same  be  dismissed,  shall  be  deemed  an  affirmance  of  the 
conviction  or  sentence  appealed  from. 
Record  of        g  19.  Thc  dccisiou  of  the  appellate  court  shall  be  entered 
decision,     ^y  ^^^  ^j^^j^  ^j  ^^j^  county,  iu  a  book  to  be  kept  by  him  in 

his  office  for  that  purpose,  and  the  same  shall  be  executetl  in 
the  same  manner  and  with  the  like  effect  as  if  said  decision 
had  been  pronounced  as  a  sentence  upon  a  conviction  before 
said  court 
Appeal  to  S  20.  An  appeal  may  be  taken  to  the  general  term  of  the 
'cSSft!*"*  supreme  coiu-t,  from  the  decision  or  judgment  of  the  court  of 
sessions,  either  by  the  defendant  or  district  attorney  in  behalf 
of  the  people;  but  no  appeal  to  the  supreme  court  shall  bo 
allowed  unless  the  party  desiring  to  appeal  shall,  within  ten 
days  after  notice  of  the  decision,  present  to  a  judge  of  the 
supreme  court,  the  return  of  the  justice,  or  a  copy  thereof 
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CHAP  TI- 

with  the  decision  of  the  court  of  sessions,  and  obtain  from 
such  judge  a  certificate  that  he  has  examined  the  case,  and 
in  his  opinion  an  appeal  to  the  supreme  court  should  be 
allowed,  and  such  court  shall  have  power  to  hear  and  deter- 
mine the  same,  in  like  manner  and  with  the  like  regulations 
as  appeals  in  civil  actions. 

g  21.  In  case  of  an  appeal  to  the  supreme  court,  as  pro-  Kxecatton. 
vided  in  the  last  section,  if  the  defendant  has  executed  the 
recognizance,  and  the  same  has  been  approved,  as  provided 
In  the  seventh  section  of  this  act,  the  execution  of  the  oi-der 
or  judgment  of  the  court  of  sessions,  shall  be  suspended  until 
the  final  decision  of  said  appeal  by  the  supreme  court,  and 
the  recognizance  so  executed  shall  continue  in  full  force  and 
effect. 

3  22.  If  the  conviction  be  reversed  and  the  defendant  be  in  Diicb*rg«. 
prison  by  yirtue  thereof,  the  supreme  court  shall  award  a  writ 
of  supersedeaa  for  his  discharge;  if  the  defendant  shall  have 
been  left  to  bail  as  above  provided,  the  judgment  of  the 
supreme  court,  whether  the  conviction  be  reverb  or  affirmed, 
shall  be  remitted  to  the  court  of  sessions  of  the  proper  county, 
to  be  by  that  court  carried  into  effect. 

5  23.  Upon  such  judgment  being  rendered,  the  court  of  JJ^JJ^'^ 
sessions,  if  the  conviction  be  reversed,  shall  discharge  the  iMsionB. 
defendaiat ;  if  the  conviction  be  affirmed,  the  court  shall  order 
that  the  sentence,  as  fixed  by  the  court  of  sessions,  be  exe- 
cuted, and  if  the  defendant  shall  have  been  let  out  of  prison,  as 
hereinbefore  provided,  he  shall  be  remanded  to  such  prison  for 
the  remainder  of  the  term  for  which  he  was  sentenced. 

5  24.  If  it  shall  appear  to  the  supreme  court  that  the  party  J^/'*^ 
prosecuting  such  appeal  has  unreasonably  neglected  to  notice  "'^ 
or  Imng  such  appeal  to  argument,  such  court  may  enter  a 
rule  to  quash  such  appeal,  and  upon  the  same  being  certified 
to  the  court  of  sessions  in  which  the  person  prosecuting  such 
appeal  shall  be  bound  to  appear,  such  court  shall  proceed 
thereon  in  the  same  manner  as  if  the  judgment  of  the  court 
of  sessions  had  been  affirmed. 

S  26.  The  provisions  of  title  three,  article  fourth,  of  chapter  Bepeai. 
two,  of  part  fourth  of  the  Revised  Statutes,  entitled  "  Of 
writs  of  certiorari,  to  courts  of  special  sessions,"  are  hereby 
tepealed. 
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CHAP.  208. 

AN  ACT  to  empower  courts  of  sessions  in  the  several 
counties  of  this  state  to  extend  their  terms  and  autho- 
rizing certain  adjournments  of  such  courts. 

Passed  April  9,  1-859 ;  three-fiflhs  being  present 

The  People  of  the  State  of  Netv  Yorkj  represented  in  Senate 
and  Assembly y  do  enact  asfoUows: 

Dwjtion  of     g  1.  It  shall  be  lawful  for  the  court  of  sessions  of  any 
oourt!        county  of  this  state  to  continue  its  sittings  at  any  term  there- 
of so  long  as  it  may  be  necessary  in  the  opinion  of  such  court 
for  the  dispatch  of  any  business  or  the  determination  of  any 
csuses  that  may  be  pending  before  such  court. 
Power^        5  2.  The  court  of  sessions  of  any  county  in  this  state  shall 
"'*""""     hereafter  have  and  may,  in  their  discretion,  exercise  all  the 
powers  in  regard  to  adjournments  thereof  from  time  to  time 
which  are  now  by  law  conferred  upon  or  exercised  by  the 
court  of  oyer  and  terminer  of  such  county,  in  relation  to 
adjournments  of  said  last  named  courts. 


CHAR  96. 

AN  ACT  to  authorize  courts  of  sessions  to  transfer  certain 
cases  to  the  oyer  and  terminer,  and  to  supply  the  place 
of  disqualifiea  members  of  such  court 

Passed  March  27,  1861 ;  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly^  do  enact  as  foUows : 

In  caM      '    S  1.  In  any  cause  or  proceeding  that  is  or  shall  be  pending  in 

j^d^^can-    any  court  of  sessions  of  this  state,  except  in  the  city  and  county 

notsu.       of  New  York,  in  which  the  county  judge  shall,  for  any  cause, 

be  incapable  of  acting,  the  court  of  sessions  shall  by  rule 

transfer  the  same  to  the  court  of  oyer  and  terminer,  which 

shall  have  the  same  jurisdiction  that  courts  of  sessions  have 

in  such  cases. 

n>.  of  §  2.  In  any  such  cause  or  proceeding  in  which  either  of  the 

tSS^jSSi^    justices  of  the  sessions  shall,  for  any  cause,  be  disqualified  to 

act,  the  county  judge  shall  designate  some  other  justice  of 

the  peace  of  the  county,  who  shall  compose  a  member  of  the 

court  during  the  hearing,  trial  or  determination  of  such  cause 

or  proceeding. 
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CHAPTER   TU. 

Pardons. 


CHAP.  310. 

AN  ACT  in  relation  to  pardons. 

Passed  April  10, 1849. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly^  do  enact  as  follows: 

S  1.  Whenever  an  appUcatioii  shall  be  made  to  the  gover-  ^▼^r 
nor  for  a  pardon,  he  may  require  the  district  attorney  of  the  StLct  ^^ 
eounty  in  which  the  conviction  of  the  person  for  whom  the  foJrtlS? 
pardon  is  asked  was  had,  and  it  shall  be  the  duty  of  such  dis-  ™^^' 
trict  attorney  to  furnish  the  governor  immediately  on  such 
requisition  being  made  with  a  concise  statement  of  the  caae 
as  proved  on  the  trial  together  with  any  other  facts  or  cir- 
eumstances  which  might  have  a  bearing  on  tiiie  question  of 
granting  or  refusing  a  pardon. 

S  2.  Before  any  application  for  a  pardon  shall  be  presented  nomm 
to  the  governor,  written  notice  thereof  shall  be  served  upon  Tei^on 
the  district  attorney  of  the  county  in  which  the  conviction  ttSSl^j. 
shall  have  been  had,  and  proof  of  the  due  service  of  such 
notice  shall  be  presented  to  the  governor  before  any  such  ap- 
plication for  a  pardon  shall  be  acted  on. 

S  3.  Notice  of  such  application,  unless  in  the  opinion  of  Jjjjj^^^ 
the  governor  justice  requires  that  it  shall  be  dispensed  with,  paMished. 
shall  be  publiehed  for  four  weeks  in  the  state  paper,  and  also 
in  a  county  paper,  printed  in  or  nearest  the  town  in  which  the 
conviction  was  had ;  and  in  cases  of  crimes  committed  in  the 
dty  of  New  York,  in  a  paper  to  be  designated  by  the  gover- 
nor, having  respect  to  the  largest  circulation. 


CHAPTER   THI. 

Criminal  Statistics. 


CHAP.  259. 

AN  ACT  respecting  convictions  in  criminal  courts,  and  to 
procure  statistical  iuformsLtion  concerning  convicts. 

Passed  Apnl  20, 1889. 
The  People  of  tJie  State  of  New  York^  represented  in  Senate 
and  AssenMy^  do  enact  as  follows: 

§  1.  Every  statement  of  the  offence  of  which  any  person  is  Btatemcnte 
convicted,  required  to  be  entered  in  the  minutes  of  the  clerk  ^q^\Sw 

Digitized  by  VjOOQIC 


252 


PABT  IV. 
todeacribe 
olfonce. 


Penalty  for 
not  flirnUh- 
ixig. 


PenAltr  on 

district 

Attorney. 


Other  Btate- 
mofits  bv 
clerks  of 
criminal 
courts. 


Penalty  for 
uejflect. 


Beports  by 
Bherlflb. 


Penalty  for 


Penalty 
nai^iect. 


ADMINISTRATION  OF  CRIMINAL  JUSTICE. 

of  the  court  where  sach  conviction  may  be  had,  pursuant  to 
the  provisions  of  section  seven  of  the  first  title,  second  chap* 
ter  and  fourth  part  of  the  Revised  Statutes,  shall  contain  such 
a  de^ription  of  the  offence  committed,  abridged  from  the  in- 
dictment, as  would  be  sufficient  to  maintain  the  averments 
relating  to  such  offence,  necessary  to  be  made  in  an  indict- 
ment against  the  same  person  for  a  second  offence;  and  if  any 
defective  transcript  of  any  criminal  conviction  shall  be  trans- 
mitted to  the  secretary  of  state,  it  shall  be  his  duty  to  require 
a  correct  transcript  from  such  clerk;  and  in  case  of  his  refusal 
or  neglect  to  Aimish  the  same  within  a  reasonable  time  after 
being  so  required,  he  shall  be  liable  to  the  penalty  prescribed 
in  the  seventh  section  of  the  said  title  and  chapter. 

g  2.  Every  district  attorney  who  shall  neglect  or  refuse  to 
prepare  for  any  clerk  of  a  criminal  court  a  statement  of  the 
offence  of  which  any  person  shall  be  convicted,  within  a  rea- 
sonable time  after  being  required  by  such  clerk  pursuant  to 
.the  sixth  section  of  the  said  title  and  chapter,  shall  forfeit  fifty 
dollars  to  the  use  of  the  people  of  this  state  for  each  state- 
ment so  neglected  to  be  fuiTdshed ;  and  every  such  neglect 
shall  be  immediately  reported  by  such  clerk  to  t^e  secretary 
of  state. 

§  3.  Within  ten  days  aft^r  the  a4Joumment  of  any  criminal 
court  of  record,  the  clerk  thereof  shall  transmit  to  the  secre- 
tary of  state,  by  mail,  a  duly  certified  statement  of  the  num- 
ber of  indictments  tried  at  such  court,  specifying  the  number 
for  each  separate  offence,  the  number  on  which  convictions 
were  had,  and  the  number  on  which  the  defendant  was  ac- 
quitted, and  also  the  number  of  indictments  against  persons 
who.  were  discharged  without  trial,  specifying  the  number  for 
each  separate  offence;  and  for  every  n^lect  to  comply  with 
this  provision  such  clerk  shall  forfeit  fifty  dollars  to  the  use  of 
the  people  of  this  state. 

§4.  Within  ten  days  after  the  a4Joumment  of  any  criminal 
court  of  record,  the  sheriff  of  the  county  in  which  such  court 
shall  be  held,  shall  report  by  mail  to  the  secretary  of  state, 
the  name,  occupation,  age,  sex  and  native  country  of  every 
person  convicted  at  such  court  of  any  offence,  the  degree  of 
instruction  which  each  x>erson  so  convicted  has  received,  and 
all  such  other  items  of  information  in  relation  to  such  con- 
victs and  their  offences  as  the  secretary  of  state  shall  require ; 
which  reports  shall  be  made  in  such  form  as  the  said  secretary 
shall  prescribe.  And  to  enable  such  sheriffs  to  make  the  said 
returns,  they  shall  be  authorized  by  themselves  and  their 
deputies  to  make  all  necessary  inquiries  of  the  persons  con- 
victed before  or  after  trial,  and  of  the  keepers  of  jaOs,  peni- 
tentiaries, or  other  places  where  such  convicts  may  be  con- 
fined, and  of  all  other  persons.  For  their  services  in  the 
premises,  such  sheriffs  shall  be  allowed  a  reasonable  sum  by 
the  board  of  supervisors  of  their  respective  counties  as  a  coun- 
ty charge ;  and  for  any  neglect  by  any  sheriff  to  comply  with 
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the  provisions  of  this  section,  he  shall  forfeit  the  sum  of  fifty  ^^^'  ^™' 
dollars  to  the  use  of  the  people  of  this  state. 

S  6.  Similar  reports  shall  be  made  by  the  sheriff  of  the  city  ^^^^ 
and  county  of  New  York,  respecting  persons  convicted  at  any  counties  to 
court  of  special  sessions  held  in  the  said  city;  and  by  the  SJJoJu"**'^ 
sheriff  of  the  city  and  county  of  Albany,  respecting  persons 
convicted  at  the  mayor's  court  of  the  said  city,  and  at  any 
q>ecial  sessions  held  in  the  said  city  ;  and  by  the  sheriff  of  the 
county  of  Columbia,  respecting  persons  convicted  at  any 
court  of  special  sessions  held  in  the  city  of  Hudson ;  and  by 
the  sheriff  of  the  county  of  Schenectady,  resi)ecting  persons 
convicted  at  any  special  sessions  held  in  the  city  of  Schenec- 
tady ;  and  by  the  sheriff  of  the  county  of  Bensselaer,  respect- 
ing persons  convicted  at  any  special  sessions  held  in  the  city 
of  Troy;  and  by  the  sheriff  of  the  county  of  Oneida,  respect- 
ing persons  convicted  at  any  court  of  special  sessions  held  in 
the  city  of  Utica;  and  by  the  sheriff  of  the  county  of  Monroe, 
respecting  i)ersons  convicted  at  the  mayor's  court  or  any  crim- 
inal court  held  in  the  city  of  Eochester ;  and  by  the  sheriff  of 
the  county  of  Kings,  respecting  persons  convicted  at  any 
criminal  court  held  iu  the  city  of  Brooklyn ;  and  by  the  sheriff 
of  the  county  of  Erie,  respecting  persons  convicted  at  any 
criminal  court  held  in  the  city  of  Buffalo,  within  thirty  days 
after  the  adjournment  of  the  said  courts  respectively ;  and  for  l^^^j  '^f 
any  neglect  to  comply  with  the  provisions  of  this  section,  °®*®**- 
such  sheriff  shall  forfeit  fifty  dollars  to  the  use  of  the  people 
of  this  state. 

S  6.  Any  justice  or  other  judicial  officer  before  whom  any  i)er-  Jngticei  to 
«on  shall  have  been  convicted  of  a  criminal  offence,  other  than  mltiiif^'" 
in  courts  of  record,  shall,  on  being  required  by  the  sheriffs  of 
their  respective  counties,  furnish  to  them  all  the  information 
they  can  obtain  to  enable  such  sheriffs  to  comply  with  the  last 
preceding  section  of  this  act,  and  shall  make  such  inquiries  of 
the  persons  convicted  before  them  and  of  others,  as  the  said 
secretary  shall  direct ;  and  for  any  neglect  to  comply  with  the 
provisions  of  this  section,  every  officer  so  offending  shall  for- 
feit fifty  dollars  to  the  use  of  the  people  of  this  state. 

g  7.  Whenever  the  clerk  of  any  county  shall  transmit  to  the  conviction. 
secretary  of  state  any  transcripts  of  convictions  had  in  cQurts  wsefoM^to 
of  record,  he  shall  also  transmit  to  the  said  secretary  copies  of  ^^^"""^ 
all  certificates  of  convictions  made  by  any  court  of  special 
sessions  and  required  by  law  to  be  filed  with  such  clerk,  which 
have  been  so  filed  with  him  after  the  passage  of  this  act  and 
since  the  previous  transmission  of  any  transcripts  by  him ; 
and  for  any  neglect  to  comply  with  the  provisions  of  tJtiis  sec- 
tion every  such  clerk  shall  forfeit  fifty  dollars  to  the  use  of  the     • 
people  of  this  state. 

S  8.  The  clerk  of  the  court  of  general  sessions  of  the  peace  ^*^'[,f/, 
in  the  city  and  county  of  New  York,  shall,  within  three  days  ^^tZ 
after  the  first  day  of  each  month,  transmit  by  mail  to  the  to^i^pon!^ 
eecietary  of  state  a  transcript  of  the  entry  of  every  conviction 
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had  dariDg  the  preceding  month  in  the  special  sessions  of  the 
said  city  and  county,  wluch  transcripts  shall  contain  the  name 
of  the  offender,  a  description  of  the  offence  in  such  form  as 
the  said  secretary  shall  prescribe,  and  the  sentence  upon  each 
ooDviction,  the  first  of  which  returns  shall  be  made  within  the 
first  three  days  of  the  month  succeeding  the  time  when  such 
clerk  shall  receive  notice  from  the  said  secretary  to  that  effect 
and  the  form  so  to  be  prescribed;  and  for  any  neglect  to  com- 
ply with  the  provisions  of  this  section,  every  such  clerk  shall 
forfeit  fifty  dollars  to  the  use  of  the  people  of  this  state. 

S  9.  The  secretary  of  state  shall  cause  this  act  to  be  pub- 
lished, together  with  forms  and  instructions  for  its  execution, 
and  shall  cause  the  same  to  be  distributed  among  the  officers 
herein  mentioned ;  the  expense  of  which  shall  be  paid  by  the 
treasurer  on  the  warrant  of  the  comptroller ;  and  the  secretary 
shall  annually  report  to  the  legislature  the  results  of  the  in- 
formation obtained  in  pursuance  of  this  act. 


CHAP.  274. 

AN  ACT  to  provide  for  the  payment  of  certain  expenses 
of  government. 

Passed  May  26,  1841. 

The  People  of  the  State  of  New  TorJe^  represented  in  Senate 
and  Assembly^  do  enact  as  foUows : 

S  23.  The  clerks  of  counties  and  of  criminal  courts,  and 
sheriffs  of  counties,  shall  be  allowed  a  reasonable  compensa- 
tion by  the  boards  of  supervisors  of  their  respective  counties, 
conviction*  fyj.  gervicos  in  making  the  returns  and  statements  required 
by  the  act  entitled  ^^  An  act  respecting  convictions  in  criminal 
courts  and  to  procure  statistical  information  concerning  con- 
victs," passed  April  26,  1839,  which  allowances  shall  be 
levied  and  collected  in  tlie  same  manner  as  other  contingent 
expenses  of  the  county. 
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CHAP.  97. 

AN  ACT  to  consolidate  and  amend  the  several  acts  relat- 
ing to  the  transmission  to  the  office  of  the  secretary  of 
state,  by  clerks  of  courts  and  sheriffs,  of  records  of  con- 
viction, and  certain  other  statistical  information,  as  now 
required  by  law. 

Passed  March  29,  1861 ;  tbree-fifths  being  present. 
The  People  of  the  State  of  New  York^  represented  in  Senate 

and  Assembly y  do  enact  as  foUows: 

S  1.  Within  ten  days  after  the  adjournment  of  any  crimini^ 
court  of  record  in  this  state,  the  district  attorney  pf  tibe  comity 
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m  wMoh  said  court  shall  have  been  held,  shaU  fiimish  to  the  ^^''  ^"^ 
ekeA  of  said  court,  a  description  of  the  offence  committed  by 
every  person  convicted  of  crime,  abridged  from  the  indict- 
ment, as  would  be  sufficient  to  maintain  the  averments  relat- 
ing to  such  offence,  necessary  to  be  made  in  an  indictment  for 
a  second  offence.  Every  district  attorney  who  shall  neglect 
or  refuse  to  prepare  and  deliver  to  the  said  clerk  such  state- 
ment within  the  time  above  specified,  shall  forfeit  the  sum  of 
twenty-five  dollars  for  each  case  of  neglect  or  reftisal,  to  the 
use  of  the  people  of  this  state. 

S  2.  Within  twenty  days  after  the  acUoumment  of  any  ^^^^^ 
criminal  court  of  record,  the  clerk  thereof  shall  transmit  oT^te? 
to  the  office  of  secretary  of  state,  such  statement  thus  fur- 
nished by  the  district  attorney,  of  all  convictions  had  at  said 
court;  and  in  case  of  his  refbsal  or  neglect  to  transmit  the 
same  as  aforesaid,  the  said  clerk  shall  be  liable  to  the  like 
penalty  as  prescribed  in  the  foregoing  section. 

g  3.  Within  twenty  days  after  the  acyoumment  of  any  SSSS^ 
criminal  court  of  record,  the  clerk  thereof  shall  also  transmit  JJJJJt'^^ 
to  the  office  of  the  secretary  of  state,  a  duly  certified  state-  secretery 
ment  of  the  number  of  indictments  tried  at  such  court,  speci-  ®'  *^^' 
fying  the  number  for  each  separate  offence;  the  number  on 
which  convictions  were  had;  the  number  on  which  defendants 
were  acquitted;  the  number  of  indictments  against  persons 
who  were  convicted  on  confession;  and  also  the  number  of 
indictments  against  persons  who  were  discharged  without 
trial.    Whenever  the  clerk  of  any  county  shall  transmit  to 
the  secretary  of  state,  any  transcripts  of  convictions  had  in 
conrte  of  record,  he  shall  also  transmit  to  the  said  secretary, 
copies  of  all  certificates  of  convictions  made  by  any  court  of 
special  sessions,  and  required  by  law  to  be  filed  with  such 
ctork,  which  have  thus  been  filed  in  the  office  of  said  county 
clerk,  since  the  previous  transmission  of  any  transcripts  by 
him. 

54.  Within  twenty  days  after  the  actjoumment  of  anyjjj^*^ 
criminal  court  of  record,  the  sheriff  of  the  county  in  which 
such  court  shall  be  held,  shall  report  to  the  secreta^  of  state, 
the  name,  occupation,  age,  sex,  and  native  country  of  every 
person  convicted  at  such  court,  of  any  offence,  the  degree  of 
instruction  which  each  person  so  convicted  has  received,  and 
all  such  other  items  of  information  in  relation  to  such  convicts 
and  their  offences,  as  the  secretary  of  state  shall  require; 
which  reports  shall  be  made  in  such  form  as  the  said  secretary 
shall  prescribe.  And  to  enable  such  sherifb  to  make  the  said 
returns,  they  shaU  be  authorized,  by  themselves  and  their 
deputies,  to  make  all  necessary  inquiries  of  the  persons  con- 
victed, before  or  after  trial,  and  of  the  keepers  of  prisons 
where  such  convicts  may  be  confined,  and  of  all  other  per- 
sons. For  their  services  in  the  premises,  as  well  for  collecting 
statistics  relating  to  convictions  in  courts  of  special  sessions, 
audi  sherifb  shall  be  allowed  a  reasonable  compensation  by 
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the  boaard  of  supervisors  of  their  respective  comities  as  a 
county  charge. 

S  5.  The  respective  sheriffs  of  the  counties  of  Albany, 
Oayuga,  Columbia,  Dutchess,  Erie,  Kings,  Monroe,  New 
York,  Oneida,  Onondaga,  Oswego,  Rensselaer  and  Schenec- 
tady shall,  on  the  first  day  of  every  month,  transmit  to  the 
secretary  of  state  a  statement  of  the  number  of  persons  con- 
victed in  courts  of  special  sessions,  during  the  preceding 
month,  in  the  respective  cities  of  Allwiny,  Auburn,  Brooklyn, 
Buffalo,  Hudson,  New  York,  Oswego,  Rochester,  Poughkeep- 
sie,  Syracuse,  Schenectady,  Troy  and  Utica.  Such  statements 
shall  specify  the  crimes,  the  whole  numb^  convicted,  sex,  age, 
nativity,  married  or  single,  degree  of  education,  religious  in- 
struction, parents  living  or  des^,  whether  before  convicted  or 
not  of  any  crime,  and  whether  temperate  or  intemperate.  All 
courts  in  the  city  of  New  York  having  jurisdiction  in  cases 
where  summary  convictions  are  had,  are  hereby,  for  the  pur- 
poses of  this  act,  declared  courts  of  special  sessions,  whether 
composed  of  one  or  more  police  magistrates. 

§  6.  The  clerk  of  the  court  of  general  sessions  of  the  peace 
in  the  city  and  county  of  New  York,  shall,  wittiin  three  days 
after  the  first  day  of  each  month,  transmit  to  the  secretary  of 
state,  a  transcript  of  the  entry  of  evwy  conviction  had  during 
the  preceding  month  in  the  special  sessions  of  the  said  city 
and  county,  which  transcripts  shall  contain  the  name  of  the 
offender,  a  description  of  the  offence  in  such  form  as  the  said 
secretary  shall  prescribe,  and  the  sentence  upon  each  convic- 
tion. 

S  T.  Any  justice  or  other  judicial  officer,  before  whom  any 
person  shall  have  been  convicted  of  a  criminal  offence,  other 
than  in  courts  of  record,  shall  furnish  to  the  sheriff^  of  their 
respective  counties  all  the  information  they  can  obtain,  to 
enable  such  sheriffs  to  comply  with  the  provisions  of  this  act, 
and  shall  make  such  inquiries  of  the  persons  convicted  before 
them,  and  of  others,  as  the  secretary  of  state  shall  direct 

S  8.  Any  sheriff,  clerk  or  magistrate  who  shall  neglect  or 
refuse  to  conform  to  the  provisions  of  this  act,  shall  he  liable 
to  the  penalty  prescribed  in  the  first  section  thereof. 

S  9.  The  secretary  of  state  shall  cause  this  act  to  be  pub* 
lished  in  pamphlet  form,  together  with  the  instructions  for  its 
execution,  and  shall  cause  the  same  to  be  distributed  among 
the  officers  herein  mentioned,  the  expense  of  which  shall  be 
paid  by  the  treasiuer,  on  the  warrant  of  the  comptroller. 
The  secretary  shall  annually  report  to  the  legislature  the 
results  of  the  infocmation  obtained  in  pursuance  of  this  act. 

§  10.  All  acts  and  parte  of  acts  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed* 
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CHAPTER  IX. 

Foreign  Convicts. 


CHAP.  230. 

AN  ACT  to  prevent  the  introduction  of  foreign  convicts. 

Passed  April  25, 1888. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

S  !•  The  master  or  commander  of  any  ship,  boat  or  other  '^b^* 
v^el  arriving  from  a  foreign  country,  who  sliall  knowingly 
bring  any  i>er8on,  either  as  a  passenger  or  hand,  into  any 
port,  dty,  harbor  or  place  witUn  this  state,  with  intent  to 
land  or  to  i>ermit  to  land  such  passenger  or  hand,  which  pas- 
senger or  hmid  shall  have  been  or  shall  be  a  foreign  convict 
of  any  felony,  which  if  committed  in  this  state  would  be  pun- 
ishable therein,  shall  be  considered  for  such  offence  ^Ity  of  a 
misdemeanor,  and  shall  be  punished  by  fine  or  imprisonment; 
bat  such  fine  shall  not  exceed  three  hundred  dollars,  nor  shall 
tbb  imprisonment  exceed  one  year  for  eadi  offence. 

S  2.  The  court  before  whom  such  conviction  shall  take  J£^^ 
place  may  remit  the  punishment  referred  to  in  the  first  sec- 
tion of  this  act,  if  satii^ed  that  the  said  commander  or  master 
has  re-conveyed  said  convict  or  convicta  to  the  place  from 
whence  he  took  them,  on  payment  of  the  costs  of  prosecution. 
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ARTICLES  OF  CONFEDERATION 


OF  THE 


UNITED  STATES  OF  AMEKICA. 


JJLWS  OF  THB  STATE  OF  NEW  YORK,  PAH8ED  AT  THE  FIRST  SESSION  OF  THE 
LEQISLATUBB,  HELD  AT  POnQHKSBPSIB,  IN  DUTCHESS  00X7NTT. 


CHAPTER  III* 

AN  ACT  of  Accession  to,  and  Approbation  of  Certain 
proposed  Articles  of  Confederation  and  perpetual  Union 
Detween  the  United  States  of  America,  and  to  authorize 
the  Delegates  of  the  State  of  New  York  to  ratify  the 
same  on  the  part  and  behalf  of  this  State,  in  the  Con* 
gress  of  the  said  United  States. 

Passed  6th  February,  1778. 

Whebeas  the  Freedom,  Sovereignty  and  Independence 
of  the  said  States  which,  with  a  Magnanimity,  Fortitude, 
Constancy  and  Love  of  liberty,  hitherto  unparalleled,  they 
have  asserted  and  maintained  against  their  cruel  and  unre- 
lenting Enemies,  the  King  and  Parliament  of  the  Beahn  of 
Great  Britain  will  for  their  lasting  and  unshaken  Security,  in 
a  great  measure  depend,  under  God,  on  a  wise,  well  concerted, 
intimate  and  equal  Oonfederation  of  the  said  United  States. 
And  whereas  the  Honorable  the  Congress  of  the  said  United 
States,  have  transmitted,  for  the  Consideration  of  the  Legis- 
lature of  this  State,  and  for  their  Eatiflcation  in  case  t£ey 
shall  approve  of  the  same,  the  following  Articles  of  Oonfeder- 
ation, to  wit : 
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ARTICLES  OF  CONFEDERATION,  &c 

TO  ALL  TO  WHOM  THBSS  FBBSENT8  SHALL  COMB, 

We^  the  undersigned^  delegates  ofthestates  affkced  to  owrnamesj 

send  greeting : 
ArddM  of  Whereasy  the  Delegates  of  the  United  States  of  America  m 
iSSS^^'^  congress  assembled  did,  on  the  fifteenth  day  of  November, 
in  &e  year  of  our  Lord  one  thousand  seven  hundred  and 
seventy-seven,  and  in  the  second  year  of  the  indei>endence 
of  America,  agree  to  certain  articles  of  confederation  and 
perpetual  union  between  the  states  of  New-Hampshiie, 
Massachusetts  Bay,  Ehode-Island,  and  Providence  Planta- 
tions, Connecticut,  New-York,  New-^Jersey,  Pennsylvania, 
Delaware,  Maryland,  Virginia,  North-Oarolina,  South-OaiO: 
Una,  and  Georgia,  in  the  words  following,  viz.: 

Articles  of  confederation  and  perpetual  tmion  between  the  states  of  New 
Hampshire,  Massachusetts  Bay,  Rhode-Island  and  Providence  Planta- 
tions, Connectioutj  New-York,  New-Jersev,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  North-Carolina,  South-Carolina,  and  Georgia. 

style  of  tiM     Abtiolb  1.  The  style  of  this  confederacy  shall  be,  "The 
S^f*^     United  States  of  America." 

BiRbure.       Abt.  2.  Each  state  retains  its  soveerignty,  freedom,  and 

^SuL  independence,  and  every  power,  jurisdiction,  and  right,  whidi 

is  not  by  this  confederation  expressly  delegated  to  ttie  United 

States  in  congress  assembled. 

o^eettof       Abt.  3.  The  said  states  hereby  severally  enter  into  a  firm 

Ad«n^.     league  of  Mendship  with  each  other  for  their  common  defence, 

the  security  of  their  liberties,  and  their  mutual  and  general 

welfare ;  binding  themselves  to  assist  each  other  against  all 

force  offered  to,  or  attacks  made  upon  them,  or  any  of  them, 

on  account  of  religion,  sovereignty,  trade,  or  any  other 

pretence  whatever. 

xataai  Abt.  4.  The  better  to  secure  and  perpetuate  mutual  Mend- 

of^titoS^e   ship  and  intercourse  among  the  people  of  the  different  states 

^^^^  in  this  union,  the  free  inhabitants  of  each  of  these  states, 

nistotM.    paupers,  vagabonds,  and  fu^tives  from  justice  excepted, 

shall  be  entitled  to  all  privileges  and  immunities  of  .free 

citizens  in  the  several  states ;  and  the  people  of  each  state 

shall  have  free  ingress  and  regress  to  and  from  any  other 

state,  and  shall  enjoy  therein  aU  the  privileges  of  traide  and 

commerce,   subject   to  the   same  duties,  impositions,  and 

restrictions,  as  the  inhabitants  thereof  respectively,  provided 

that  such  restrictions  shall  not  extend  so  far  as  to  prevent 

the  removal  of  property  imported  into  any  state  to  any  other 

state,  of  which  the  owner  is  an  inhabitant ;  provided  also, 

that  no  imposition,  duties,  or  restriction,  shall  be  laid  by  any 

state  on  the  property  of  the  United  States  or  either  of  them. 

pwMi«         If  any  person  guilty  of  or  charged  with  treason,  felony,  or 

SimMtobe  other  high  misdemeanor,  in  any  state,  shall  flee  from  justice, 

«»~"P-     and  be  found  in  any  of  the  United  States,  he  shall,  upon 
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demand  of  the  TOvemor  or  execatiye  power  of  the  state  from 
which  he  fled,  oe  delivered  up,  and  removed  to  the  state 
having  jurisdiction  of  his  offence. 

Full  faith  and  credit  shall  be  given  in  each  of  these  states  lufh  to  im 
to  the  records,  acts,  and  judicisd  proceedings  of  the  courts  Mu^f^ 
and  magistrates  of  every  other  state.  •*•**• 

Abt.  5.  For  the  more  convenient  management  of  the  g^S;^,j. 
general  interests  of  the  United  States,  delegates  shall  be  *^l^ 
annually  appointed  in  such  manner  as  the  legislature  of  each  S^ 
state  shall  direct,  to  meet  in  congress  on  the  first  Monday  in 
November,  in  every  year,  with  a  power  reserved  to  each  state  Jj^,^ 
to  recall  its  delegates  or  any  of  ^em,  at  any  time  within  the  STW 
year,  and  to  send  others  in  their  stead  for  the  remainder  of  ****^*  **' 
the  year. 

No  state  shall  be  represented  iu  congress  by  less  than  two  j^^i^. 
nor  by  more  than  seven  members ;  and  no  person  shall  be  ^txo^ot 
capable  of  being  a  delegate  for  more  th&a  three  years  in  any  **'*^*^- 
term  of  six  years;  nor  shall  any  person,  being  a  delegate,  be 
capable  of  holding  any  office  under  the  United  States,  for 
which  he,  or  another  for  his  benefit,  receives  any  salary,  fees, 
or  emolument  of  any  kind. 

Sach  state  shall  maintain  its  own  delegates  in  a  meeting  ^^j^g^ 
of  the  states,  and  while  they  act  as  members  of  the  com-  uSneS* 
mittee  of  the  states. 

In  determining  questions  in  the  United  States  in  congress  lachiute 
assembled,  each  state  shall  have  one  vote.  w^^®  °^ 

Freedom  of  speech  and  debate  in  congress  shall  not  be  JJ*^^„ 
impeached  or  questioned  in  any  court  or  place  out  of  con-  ofeoS^? 
gr^;  and  the  members  of  congress  shall  be  protected  in 
thenr  persons  from  arrests  and  imprisonments,  during  the 
fame  of  their  going  to  and  from  and  attendance  on  congress, 
except  for  treason,  felony,  or  breach  of  the  peace. 

Abt.  6.  No  state,  without  the  consent  of  the  United  States  Noauteto 
in  congress  assembled,  shall  send  any  embassy  to,  or  receive  ^t^ 
any  embassy  from,  or  enter  into  any  conference,  agreement,  ^en. 
alliance,  or  treaty,  with  any  king,  prince,  or  state ;  nor  shall  Fenom 
any  persom  holding  any  office  of  profit  or  trust  under  the  ^^ot 
United  States,  or  any  of  them,  accept  of  any  present,  emolu-  ^^gj 
ment,  office,  or  title  of  any  kind  whatever,  firom  any  king, 
prince,  or  foreign  state ;  nor  shall  the  United  States  in  congress  ^"g*"  ^ 
assembled,  or  any  of  tiliem,  grant  any  title  of  nobility.  S&j»  of** 

No  two  or  more  states  shall  enter  into  any  treaty,  confede-  i^eatiw 
ration,  or  alliance  whatever  between  them,  without  the  consent  Jj^^^^^re 
rf  the  United  States  in  congress  assembled,  specifying  accu-  gjg^'o- 
rately  the  purposes  for  which  the  same  is  to  be  entered  into, 
and  how  long  it  shall  continue. 

No  state  shall  lay  any  imposts  or  duties,  which  may  inter-  g<>  JJ{^*J 
fere  with  any  stipulations  in  treaties  entered  into  by  the  AAar  ^ 
United  States  in  congress  assembled,  with  any  king,  prince,  ^^ 
or  state,  in  pursuance  of  any  treaties  already  propped  by 
congress  to  the  courts  of  France  and  Spain. 
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ReffQiatioiis  ^o  vessels  of  war  shall  be  kept  up  in  tame  of  peace  by  any 
^ySl^  state,  except  such  number  only  as  shall  be  deemed  necessary 
MUMUh-  ^^  ^^^  United  States  in  congress  assembled  for  the  defence 
mento,  t^  of  such  statc  or  its  trade ;  nor  shall  any  body  of  forces  be  kept 
muitia,  Ac  ^p  ^y  ^^y  ^jj^^  ^  ^.jj^^  ^£  peace,  except  such  number  only  as, 

in  the  judgment  of  the  United  States  in  congress  assembled, 
shall  be  deemed  requisite  to  garrison  the  forts  necessary  for 
the  defence  of  such  state ;  but  every  state  shall  always  keep 
up  a  well  regulated  and  disciplined  militia,  sufficiently  aimed 
and  accoutied,  and  shall  provide  and  have  constantly  ready 
for  use,  in  public  stores,  a  due  number  of  field  pieces  and 
tents,  and  a  proper  quantity  of  arms,  ammunition  and  camp 
equipage. 
N«  tuto.        No  state  shall  engage  in  any  war  without  the  consent  of  the 
MrtaK^     United  States  in  congress  assembled,  unless  such  state  be 
^^*?^    actually  invaded  by  enemies,  or  shall  have  received  certain 
^' n\  ^m-   ^^^  ^^  ^  resolution  being  formed  by  some  nation  of  Indians 
n?8°i^?to  to  invade  such  state,  and  the  danger  is  so  imminent  as  not  to 
j|£,ita  *'  admit  of  a  delay  till  the  United  States  in  congress  assembled 
can  be  consulted ;  nor  shall  any  state  grant  commissions  to 
any  ships  or  vessels  of  war,  nor  letters  of  marque  or  reprisal, 
except  it  be  after  a  declaration  of  war  by  the  United  States 
in  congress  assembled,  and  then  only  against  the  kingdom  or 
state,  and  the  subjects  thereof,  against  which  war  has  been  so 
declared,  and  under  such  regulations  as  shall  be  established 
by  the  United  States  in  congress  assembled,  unless  such  state 
be  infested  by  pirates,  in  which  case  vessels  of  war  may  be 
fitted  out  for  that  occasion,  and  kept  so  long  as  the  danger 
shall  continue,  or  until  the  United  States  in  congress  assem- 
bled shall  determine  otherwise. 
Certain  Abt.  7.  Whcu  laud  forccs  are  raised  by  any  state  for  the 

SS  und*'    conmion  defence,  all  officers  of  or  under  the  rank  of  colonel, 
ap'^in^^  shall  be  appointed  by  the  legislature  of  each  state  respec- 
by  Mch      tively,  by  whom  such  forces  shall  be  raised,  or  in  such  manner 
as  such  state  shall  direct ;  and  all  vacancies  shall  be  filled  up 
by  the  state  which  first  made  the  appointment. 
All  cfaftrra      Abt.  8.  All  charges  of  war,  and  all  other  expenses  that 
totede^  shall  be  incurred  for  the  common  defence  or  general  welfare, 
S?a  wm*    and  allowed  by  the  United  States  in  congress  assembled,  shall 
mon  twa.    \^  defrayed  out  of  a  common  treasury,  iiraich  shall  be  supplied 
iveasnry,    by  the  scvcral  states  in  proportion  to  the  value  of  all  land 
pScd!*^^     within  each  state  granted  to  or  surveyed  for  any  person,  as 
such  land  and  the  buildings  and  improvements  thereon  shall 
be  estimated,  according  to  such  mode  as  the  United  States  in 
congress  assembled  shall  from  time  to  time  direct  and  appoint 
j^w  to  be      The  taxes  for  laying  that  proportion  shall  be  laid  and  levied 
thoiuteB.    by  the  authority  and  direction  of  tibe  legislatures  of  the  seve- 
ral states,  within  the  time  agreed  upon  by  the  United  States 
in  congress  assembled. 
Powers  of       Abt.  9.  Tho  Uuitcd  States  in  congress  assembled  shall  have 
^M?*^      the  sole  and  exclusive  right  and  pow^  of  determining  on 
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peaoe  and  wsr,  exoept  in  the  cases  mentioned  in  the  sixth 
article :  of  sending  and  receiving  ambassadois :  entering  into 
treaties  and  alliances ;  provided,  that  no  treaty  of  commerce 
shall  be  made  whereby  the  legislative  power  of  the  respective 
states  shall  be  restrained  from  imposing  such  imposts  and 
dnties  on  foreigners  as  their  own  people  are  subjected  to,  or 
from  prohibiting  the  exportation  or  importation  of  any  species 
of  goods  or  commodities  whatsoever :  of  establishing  rules  for 
deciding  in  all  cases,  what  captures  on  land  or  water  shall  be 
l^gal,  and  in  what  manner  prizes  taken  by  land  or  navid 
forces  in  the  service  of  the  United  States  shall  be  divided  os 
appropriated :  of  granting  letters  of  marque  and  reprisal,  in 
times  of  peace :  appointing  courts  for  the  trial  of  piracies  and 
felonies  ccmmitted  on  the  high  seas,  and  establishing  courts  xemiMnor 
for  receiving  and  determining  finally  appeals  in  all  cases  of  ^^^^ 
captures ;  provided,  that  no  ^member  of  congress  shall  be  JjJi'Jg;!;^^ 
appointed  a  judge  of  any  of  the  said  courts.  oouts. 

The  United  States  in  congress  assembled  shall  also  be  the  ^^^^ 
last  resort  on  appeal  in  all  Ssputes  and  differences  now  sub-  pntes 
sisting  or  that  hereafter  may  arise  between  two  or  more  states  ■utoT'^ 
concerning  boundiuy,  jurisdiction,  or  any  other  cause  what- 
ever ;  which  authority  shall  always  be  exercised  in  the  man-  ^^^^^ 
ner  following :  whenever  the  legislative  or  executive  authority  fhereiiu  ' 
or  lawful  agent  of  any  state  in  controversy  with  another  shall 
present  a  i)etition  to  congress,  stating  the  matter  in  question, 
and  praying  for  a  hearing,  notice  thereof  shall  be  given  by 
Older  oi  congress  to  the  legislative  or  executive  authority  of 
the  other  state  in  controversy,  and  a  day  assigned  for  the 
appearance  of  the  parties^  by  their  lawful  agents,  who  shall 
then  be  directed  to  appoint,  by  joint  consent,  commissioners 
or  judges  to  constitute  a  court  for  hearing  and  determining 
the  matter  in  question ;  but  if  they  cannot  agree,  congress 
shall  name  three  persons  out  of  each  of  the  United  States, 
and  from  the  list  of  such  persons  eadi  party  shall  alternately 
strike  out  one,  the  petitioners  beginning,  until  the  number 
shall  be  reduced  to  thirteen ;  and  from  that  number  not  less  £^|^^^ 
than  seven  nor  more  than  nine  names,  as  congress  shall  direct,  edby^ 
shall,  in  the  presence  of  congress,  be  drawnf  out  by  lot ;  and 
the  persons  whose  names  shall  be  so  drawn,  or  any  five  of 
them,  shall  be  commissioners  or  judges,  to  hear  and  finally 
determine  the  controversy,  so  always  as  a  m^jor  part  of  the  ^*^L*^ 
Judges,  who  shall  hear  the  cause,  diall  agree  in  the  determi-  of  jndmto 
nation :  and  if  either  party  shall  neglect  to  attend  at  the  day  ^^^ 
appointed,  without  i^owing  reasons  which  congress  shall 
judge  sufficient,  or  bdng  present  shall  refuse  to  strike,  the 
congress  shall  proceed  to  nominate  three  persons  out  of  each 
state,  and  the  secretary  of  congress  shall  strike  in  behalf  of 
such  party  absent  or  refusing ;  and  the  judgment  and  sentence  JJ^fH^ 
of  the  court  to  be  appointed  in  the  manner  before  prescribed,  ^^ 
shall  be  final  and  conclusive ;  and  if  any  of  the  parties  shall 
nfuse  to  submit  to  the  authority  of  such  court,  or  to  appear, 
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or  defend  their  claim  or  canse,  the  court  shall  nevertheless 
proceed  to  pronounce  sentence  or  judgment,  which  shall  in 
Sentence     Ukc  manner  be  final  and  dedsiye,  the  judgment  or  sentence, 
^^,     and  other  proceedings,  being  in  either  case  transmitted  to 
^1^^    congress,  and  lodged  among  the  acts  of  congress  for  the  secu- 
rity of  the  parties  concerned :  provided,  tlmt  every  commis- 
sioner, before  he  sits  in  judgment,  shall  take  an  oath,  to  be 
I  administered  by  one  of  the  judges  of  the  supreme  or  superior 

uSfenb  tte  ^^^  ^^  ^^  statc,  whcro  the  cause  shall  be  tried,  "  well  and 
jBd^Ss.^     truly  to  hear  and  determine  the  matter  in  question,  according 
to  the  best  of  his  judgment,  without  £a.vor,  affection,  or  hope 
FioTiio.      of  reward : "  provided,  also,  that  no  state  shall  be  deprived  of 

.  territory  for  the  benefit  of  the  United  States, 
oongrees  All  coutrovcrsies  concerning  the  private  right  of  soil, 
detemine  Claimed  under  different  grants  of  two  or  more  states,  whose 
?M^^  jurisdiction  as  they  may  respect  such  lands  and  the  states 
^1^^  which  passed  such  grants  are  adjusted,  the  said  grants  or 
rif^toof  either  of  them  being  at  the  same  time  claimed  to  have  ori- 
"^  *  ginated  antecedent  to  such  settlement  of  jurisdiction,  shall, 

on  the  petition  of  either  party  to  the  congress  of  the  United 
States,  be  finally  determined,  as  near  as  may  be,  in  the  same 
manner  as  is  before  prescribed  for  deciding  disputes  respecting 
territorial  jurisdiction  between  different  states. 
Fmther  The  United  States  in  congress  assembled  shall  also  have 

w^^S!    the  sole  and  exclusive  right  and  power  of  regulatmg  the  alloy 
and  value  of  coin  struck  by  their  own  authority,  or  by  that  of 
the  respective  states:  fixing  the  standard  of  weights  and 
measures  throughout  the  United  States:  regulating  the  trade 
and  managing  all  affairs  with  the  Indians  not  members  of 
any  of  the  states;  provided  that  the  legislative  right  of  any 
state  within  its  own  limits  be  not  i]^inged  or  violated: 
establishing  and  regulating  post-offices  fix>m  one  state  to 
another  throughout  all  the  United  States,  and  exacting  such 
postage  on  the  papers  passing  through  the  same  as  may  be 
requisite  to  defray  the  expenses  of  the  said  office:  appointing^ 
all  officers  of  the  land  forces  in  the  service  of  the  United 
States,  excepting  regimental  officers:  appointing  all  the  of- 
ficers of  the  naval  forces,  and  commissioning  all  officers, 
whatever  in  the  service  of  the  United  States:  making  rules 
for  the  government  and  regulation  of  the  said  land  and  naval 
forces,  and  directing  their  operations. 
oongreie  to     The  Uuitcd  States  in  congress  as3embled  shall  have  autho- 
S^°uSe   rity  to  appoint  a  committee  to  sit  in  the  recess  of  congress,  to 
Mt£f.       ^®  denominated  "a  committee  of  the  states;'*  and  to  consist 
Addttionei  of  ouc  delegate  from  each  state,  and  to  appoint  such  other 
w^B^    committees  and  dvil  officers  as  may  be  necessary  for  manag- 
gj°*"^     ing  the  general  affairs  of  the  United  States,  under  their 
direction:  to  appoint  one  of  their  number  to  preside,  provided 
that  no  person  be  allowed  to  serve  in  the  office  of  president 
more  than  one  year  in  any  term  of  three  years:  to  ascertain 
the  necessary  sums  of  money  to  be  raised  for  the  service  of 
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fhe  TJnited  StateB»  and  to  appropriate  and  apply  the  same  for 
defraying  the  public  expenses:  to  borrow  money  or  emit  bills 
on  the  (^edit  of  the  United  States,  transmitting  e^ery  half 
year  to  the  respeetive  states  an  acconnt  of  the  sums  of  money 
so  borrowed  or  emitted:  to  bnild  and  equip  a  navy:  to  agree 
upon  the  number  of  land  forces,  and  to  make  requisitions 
t^m  each  state  for  its  quota,  in  proportion  to  the  number  of 
white  inhabitants  in  such  state;  which  requisition  shall  be 
binding,  and  thereupon  the  legislature  of  each  state  shall 
appoint  the  regimental  ofiScers,  raise  the  men,  and  clothe, 
arm,  and  equip  them  in  a  soldier-like  manner,  at  the  expense 
of  the  United  States;  and  the  officers  and  men  so  clothed, 
armed,  and  equipped,  shall  march  to  the  place  appointed,  and 
witlun  the  time  a^:eed  on  by  the  United  States  in  congress  as- 
sembled :  but  if  l£e  United  States  in  congress  assemble,  shall, 
on  consideration  of  circumstances,  Judge  proper  that  any  state 
should  not  raise  men  or  should  raise  a  smidler  number  than 
its  quota,  and  that  any  other  state  should  raise  a  greater 
number  of  men  than  tite  quota  thereof,  such  extra  number 
shall  be  raised,  officered,  clothed,  armed,  and  equipped,  in  the 
same  manner  as  the  quota  of  such  stote,  unless  the  legislature 
of  such  state  shall  judge  that  such  extra  number  can  not  be 
safely  spared  out  of  the  same;  in  which  case  they  shall  raise, 
officer,  clothe,  arm,  and  equip,  as  many  of  such  extra  number 
as  thery  judge  can  be  safely  spared.  And  the  officers  and  men 
so  dothed,  armed,  and  equipped,  shall  march  to  the  place 
appointed,  and  within  the  time  agreed  on  by  the  United 
States  in  congress  assembled. 

The  United  States  in  congress  assembled  shall  never  engage  ^g^^ 
in  a  war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  cim  certa^ 
peace,  nor  enter  into  any  treaties  or  alliances,  nor  coin  mT^hj 
money,  nor  regulate  the  vsdue  thereof,  nor  ascertain  the  sums  ^e^lgSi£ 
and  expenses  necessary  for  the  d^ence  and  welfare  of  the 
United  States  or  any  of  them,  nor  emit  blQs,  nor  borrow 
money  on  the  credit  of  the  United  States,  nor  appropriate 
money,  nor  agree  upon  the  number  of  vessels  of  war  to  be 
built  or  purchased,  or  the  number  of  land  or  sea  forces  to 
be  raised,  nor  appoint  a  commander-in-chief  of  the  army  or 
navy,  unless  nine  states  assent  to  the  same;  nor  shall  a  ques-  ^^eations, 
tion  om  any  other  point,  except  for  acyouming  from  day  to  dSS^^ 
day,  be  determined,  unless  by  the  votes  of  a  majority  of  the 
United  States  in  congress  assembled. 

The  congress  of  me  United  States  shall  have  power  to  ^^<2^^ 
B^djanm,  to  any  timd  witliin  the  year,  and  to  any  place  within  ^tiSr^ 
the  United  States,  so  that  no  period  of  adjournment  be  for  a  SSS!^«m.^ 
longer  duration  than  the  space  of  six  months ;  and  shall  pub- 
lish the  journal  of  their  proceedings  monthly,  except  sudi 
parts  thereof  relating  to  treaties,  alliances,  or  military  opera- 
tions, as  in  their  judgment  require  secrecy;  and  the  yeas  and 
nays  of  the  delegates  of  eadi  state  on  any  question  shall  be 
entered  on  the  journal,  when  it  is  desired  by  any  delegate; 
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and  the  delegates  of  a  state,  or  any  of  thenit  at  his  or  their 
request,  shall  be  furnished  witJi  a  transcript  of  the  said  journal, 
except  such  parts  as  are  above  excepted,  to  lay  before  the 
legislatures  of  the  several  states. 
Sr'SfitatM      ^^'^*  ^^*  ^^®  committee  of  the  states,  or  any  nine  of  fhem, 
n*ybe       shall  be  authorised  to  execute  in  the  recess  of  congress,  such 
oetteia       of  the  powers  of  congress  as  the  United  States  in  congress 
assembled,  by  the  consent  of  nine  states,  shall,  from  time  to 
time,  think  expedient  to  vest  them  with;  provided  that  no 
power  be  delegated  to  the  said  conmiittee,  for  the  exercise  of 
which,  by  the  articles  of  confederation,  the  voice  of  nine  states 
in  the  congress  of  the  United  States  assembled  is  requisite, 
^^^^ng     Am.  11.  Canada,  acceding  to  this  confederation,  and  joining 
tatoihe      in  the  measures  of  the  United  States,  shall  be  admitted  into, 
n^?^      and  entitled  to,  all  the  advantages  of  this  union :  but  no  other 
colony  shall  be  admitted  into  me  same  unless  such  admission 
be  agreed  to  by  nine  states. 
Parent  of      Abt.  12.  All  biUs  of  Credit  emitted,  moneys  borrowed,  and 
■^Imed^     debts  contracted,  by  or  under  the  authority  of  congress,  before 
the  assembling  of  the  United  States,  in  pursuance  of  the 
present  confederation,  shall  be  deemed  and  considered  as  a 
charge  against  the  United  States,  for  payment  and  satisfaction 
whereof  the  said  United  States  and  the  public  Mth  are  hereby 
solenmly  pledged. 
obiff^oot      Abt.  13.  Every  state  shall  abide  by  the  determination  of 
thl'o^fede.  the  United  States  in  congress  assembled,  on  all  questions 
"^J^     ,  which,  by  this  confederation,  are  submitted  to  them.    And  the 
petuai,  Ac'  articles  of  this  confederation  shall  be  inviolably  observed  by 
every  state,  and  the  union  shall  be  perpetual ;  nor  shall  any 
alteration  at  any  time  hereafter  be  made  in  any  of  them» 
unless  such  alteration  be  agreed  to  in  a  congress  of  the 
United  States,  and  be  afterwards  confirmed  by  the  legislatiue 
of  every  state. 
Ratutoih         And  whereas  it  has  pleased  the  Great  Governor  of  the  world 
to  incline  the  hearts  of  the  legislatures  we  respectively  repre* 
sent  in  congress,  to  approve  of  and  to  authorise  us  to  ratify 
the  said  articles  of  confederation  and  perpetual  union :  Know 
TB,  That  we,  the  undersigned  delegates,  hj  virtue  of  the 
power  and  authority  to  us  given  for  that  purpose^  do,  by  these 
presents,  in  the  name  and  in  behalf  of  our  respective  con- 
stituents, fully  and  entirelv  ratify  and  confirm  each  and  every 
of  the  said  articles  of  confederation  and  i>erpetual  union,  and 
all  and  singular  the  matters  and  things  therein  contained ; 
and  we  do  fiirther  solemnly  plight  and  engage  the  fSuth  of  our 
resi)ective  constituents,  that  &ey  shall  abide  by  the  deter- 
minations of  the  United  States  in  congress  assembled,  on  all 
questions  which,  by  the  said  confederation,  are  submitted  to 
them ;  and  that  the  articles  thereof  shall  be  inviolably  observed 
by  the  states  we  respectively  represent ;  and  that  the  vmon 
shall  be  perpetual. 


tioo. 
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In  witness  whereof,  we  have  hereunto  set  onr  hands,  in 
congress.  Done  at  Philadelplua,  in  Ihe  state  of  Pennsyl- 
vania, the  ninth  day  of  July,  in  the  year  of  onr  Lord 
one  thousand  seven  hundred  and  seventy-eight,  and  in 
the  third  year  of  the  independence  of  America. 

On  the  part  and  behalf  of  the  state  of  Jfew-JBawpehire,  S^^Slr 

Josiah  BarUett,  JohnWentworth^jtin.  Aug.8,1778.  «»fedei». 

(Mthepartandbehaff  qftheetaUof  JfaesaekusettiJBai/. 
John  Hancock,  Fraada  Dana, 

Samuel  Adama,  Janiea  Lovell, 

£lbridge  Gerry,  Samuel  Holten. 

{Mthepartandinbehaifoftheefcaeoflthode'JdandandlVovi^^ 

JPUmUUions. 
William  EUery,  John  ColUna. 

Henry  Marchaat. 

On  the  part  and  hehaUlf  of  the  etcOe  of  Oonnectieut. 
Roger  Sherman,  Titus  Hosmer, 

Samuel  Huntington,  Andrew  Adams, 

Oliver  Wolcott. 

On  the  part  and  hehoif  of  the  state  of  Jfew-Tork. 
Jas.  Duane,  Wm.  Duer, 

Fra.  Lewis,  Gout.  Morris. 

On  the  part  and  in  behalf  of  the  state  of  New-Jersey. 
Jno.  Witherspoon,  Nath.  Scudder,  Kov.  26, 1??8. 

On  the  part  and  behaff  of  the  sta^  of  I\»msiflv<mia. 
Bobt.  Morris,  William  Clii^san, 

I>aniel  Boberdeau,  Joseph  Beed,  22d  July,  1778. 

Jona.  Bayard  Smith, 

On  the  part  and  behalf  of  the  state  of  Delaware, 
Hio.  M'Kean,  Feb.  13,  1779.  Nibholaa  Van  Dyke. 

John  Dickinson,  May  5th,  1779. 

On  the  part  and  behalf  of  (he  state  of  Maryland. 
John  Hanson,  March  1, 1781.  Daniel  Carroll,      do. 

On  the  part  and  behalf  of  the  state  ((f  Virginia. 
Richard  Henry  Lee,  Jno.  Harvie, 

John  Bamster,  Francis  Lightfoot  Lee. 

Thomas  Adams, 

On  the  part  and  behalf  of  the  state  of  Nbrth-CarcUna* 
John  Penn,  Joly  2lBt,  1778.  Jno.  Williams. 

Corns.  Harnett. 

Onihepariandbehaff  of  iheetatei^  South^Oarotina. 
Henry  Tanrens,  Biehard  Hutaoo, 

Wiliiam  Henry  Drayton,  Thos.  Heyward,  jun. 

Jno.  Mathews, 

On  the  part  and  behalf  of  the  staie  of  Georgia. 
Jno.  Walton,  24tfa,  July,  177&       Edwd.  LangworOiy. 
Bdwd.  TelfiHT, 
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And  whereas  the  senate  and  assembly  of  this  state  of 
New-York,  in  legislature  convened,  have  separately  taken  the 
said  several  articles  of  confederation  into  their  resi>ective, 
ApproiMp  most  deliberate  and  mature  consideration;  and  by  tiieir 
anf^of  several  and  respective  resolutions,  deliberately  made  and 
t\^         entered  into  for  the  purpose,  have  fully  and  entirely  approved 

of  the  same : 
lb.  In  order  therefore.    That  such  approval  may  be  published 

and  made  known  to  the  whole  world,  with  all  the  solemnities 
of  law,  and  that  all  the  subjects  of  this  state,  and  others 
inhabiting  and  residing  therein,  from  time  to  time,  and  at  all 
times  thereafter,  as  long  as  the  said  confederation  shall  subsist 
and^ndure,  may  be  bound  by,  and  held  to  the  due  ol^ervance 
of  the  said  articles  of  confederation,  as  a  law  of  this  state, 
if  tiie  same  shall  be  duly  ratified  by  all  the  said  United  States 
in  congress  assembled. 

Be  it  enacted  and  deoUx/red  Jnf  the  people  of  the  state  of  New^ 
York,  represented  in  Senate  and  Assembly j  and  it  is  her^ 
enacted  and  declared  hy  the  authority  of  ths  samCy  That  the 
said  several  above  recited  articles  of  confederation,  and  all 
and  siagular  the  clauses^  matters  and  things  in  the  same  con- 
tained, be,  and  the  same  are  hereby  fully  accepted,  received 
and  approved  of,  for  and  in  behalf  of  the  people  of  this 
state. 

And  to  the  end  that  the  same  may,  with  all  due  form  and 
solemnity,  be  ratified  and  confirmed  by  this  state  in  congress. 
Power  to  ^     Be  it  further  enacted  ty  the  authority  aforesaid^  That  the 
ntiS^thl    delegates  of  this  state,  in  the  said  congress  of  the  United 
cSSJp«M.     States  of  America,  or  any  two  of  the  said  delegates,  shall  be, 
and  hereby  are  folly  authorized^  impowered  and  requked, 
wholly,  entirely  and  absolutely,  for  and  in  behalf  of  the 
peoplQ  of  this  state,  and  in  such  manner  and  under  such 
formalities,  as  shall  be  determined  in  congress,  to  ratify  and 
confirm,  all  and  every  of  the  said  above  recited  articles  of 
confederation,  and  all  and  singular  the  clauses,  matters  and. 
things  in  the  same  contained ;  and  that  on  exemplification  of 
this  act,  tested  by  his  Excellency  the  Governor,  or  the  lieu- 
tenant-Qovemor,  or  President  of  the  senate  of  this  state,  for 
the  time  being  administering  the  government,  and  authenti- 
cated with  the  Great  Seal  of  this  state,  shall  be  fhU  and 
conclusive  evidence  of  this  act.    Provided  always : 
bindiS^m      '^^^  nothing  in  this  act,  or  the  said  above  recited  articles 
aiuh^otber  of  Confederation  contained,  nor  any  act,  matter  or  thing,  to 
£^t        be  done  and  transacted  by  the  delegates  of  this  state  in  eon- 
Thto  pr&-     gress,  in  and  concerning  the  premises  or  any  part  thereof, 
Iit^IdjM   shall  bind  or  oblige,  or  1^  construed,  deemed  or  esteemed  to 
seir.,  ch.  ao.  IjJ^ J  ^y  oblige  the  government,  legislature,  people,  subjects, 
inhabitants  or  residents  of  this  state,  until  the  said  above 
recited  articles  of  confederation  shall  have  been  duly  ratified 
and  confirmed  by,  or  in  behalf  of  all  the  said  United  States 
in  congress  assembled ;  any  thing  herein,  or  in  tiie  said  above 
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ledtod  artiGles  of  confederation  contained  to  the  ccxitiaiy 
thereof,  in  aay  wj/se  notwithstanding. 


CHAP.  XXX. 

A  SUPPLEMENTARY  ACT,  entitled  an  act  of  accession 
to,  and  approbation  of  certain  proposed  articles  of  con- 
federation and  perpetual  union,  oetween  th6  United 
States  of  America,  and  to  authorize  the  delegates  of  the 
State  of  New  York  to  ratify  the  same  on  the  part  and 
behalf  of  this  state,  in  the  congzess  of  the  said  United 

States. 

Passbd  28d  October,  1 119. 

WfTRRTSAfl,  in  and  by  a  certain  act  of  the  legislature  of  this  ^^^^ 
state  of  New  York,  entitled,  '*  An  act  of  accession  to,  and  ^SSi 
approbation  of,  certain  proposed  articles  of  confederation  ^iiyinc 
and  perpetual  union,  between  the  United  States  of  America,  SuSS  ^  *" 
and  to  authorize  the  delegates  of  the  state  of  New  York  to  g^P£|^ 
ratify  the  same  on  the  part  and  behalf  of  this  state,  in  the 
congress  of  the  said  United  States/'  among  other  things 
reciting  certain  articles  of  confederation  and  perpetual  union 
between  the  states  of  New.  Hampshire,  Massachusetts-Bay, 
l^ode  Island  and  Providence  Plantations,  Ooimecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Vir- 
gtoia^  North  Carolina,  South  Garolina,  and  Georgia,  trans- 
mitted by  the  honorable  congress,  of  the  United  States  of 
America,  for  the  consideration  of  the  legislature  of  this  state, 
and  for  their  ratification,  in  case  they  should  approve  of  the 
same.    It  is  enacted,  That  the  said  several  articles  of  con- 
federation, and  all  and  singular  the  matters,  clauses  and 
tilings  in  the  same  contained,  be,  and  the  same  are  thereby 
folly  accepted,  received  and  approved  of,  for,  and  in  behalf  of 
the  people  of  this  state ;  and  to  the  end  that  the  same  might, 
with  all  due  form  and  solemnity,  be  ratified  and  confirmed  by 
this  state  in  congress ;  It  U  further  enacted  that  the  delegate  ^i^notto 
of  this  state,  in  the  said  congress  of  the  United  States  of  infbtodini 
America,  or  any  two  of  the  said  delegates  should  be,  and  ^tu*^^ 
thereby  are  fully  authorized,  empowered  and  required,  wholly,  ^^^ 
entirely  and  absolutely,' for  and  in  behalf  of  the  people  of  this  '^^^ 
Btate,  and  in  such  manner,  and  under  such  formalities  as  shall 
be  determined  in  congress,  to  ratify  and  confirm  all  and  every 
the  said  articles  of  confederation,  and  all  and  singular  the 
clauses,  matters  and  things  therein  contained :  provided  akoays^ 
that  nothing  in  that  act,  or  the  said  therein  recited  articles  of 
confederation  contained,  nor  any  act,  matter  or  thing  to  be 
done  and  transacted  by  the  delegates  of  this  state  in  congress, 
in  and  concerning  the  premises  or  any  part  thereof^  should 
bind  or  oblige,  or  be  construed,  deemed  or  esteemed  to  bind 


Digitized  by  LjOOQIC 


12 LAWS  OP  NEW  YORK. 

or  oblige  the  goyemment,  legislatnie,  people,  subjects,  inhab- 
itants, or  residents  of  this  state,  until  the  said  above  recited 
articles  of  confederation  shall  have  been  ratified  and  confirmed, 
byor  in  behalf  of  all  the  said  United  States  in  congress  assem- 
bled, as  by  the  said  act,  relation  therennto  being  hs^,  may  more 
folly  appear.    And  whereas^  it  may  become  essential  to  the 
permanent  welfare  and  secority  of  these  United  States,  that 
the  said  articles  of  confederation  and  perpetual  union  should 
be  ratified  and  carried  into  effect  by  such  of  the  said  states  as 
have  aooeded  or  shall  accede  thereto,  although  the  same 
should  not  receive  the  immediate  approbation  and  sanction 
of  all :  Be  it  therefore  enacted,  Jyy  thepeapleof  the  state  of  New 
York,  represented  in  senate  and  assembly,  and  it  is  her^  enacted 
SKSfto      *y  ^^  authority  of  the  same:  That  full  power  and  authority 
Mjth^of  shall  be,  and  is  hereby  granted  to  the  delegates  of  this  state, 
gates^o"     in  the  congress  of  the  United  States  of  America,  or  any  three 
l^^fthe    of  them ;  and  the  said  delegates,  or  any  three  of  them,  are 
mdmdu^  hereby  accordingly  authorised  and  empowered,  for,  and  in 
l^iSh^  behalf  of  this  state,  to  unite  for  the  final  accomplishment  of 
^jfor^  the  said  confederation  and  perpetual  union,  with  such  and  so 
^i\!ih^^  many  of  the  delegates  of  the  said  United  States  re6i)ectively, 
fJdtfSttonT  who  may  for  that  purpose  be  lawfully  authorised,  as  they  shall 
in  their  wisdom  judge  proper  and  competent  for  mutual 
ntffy^nd    ^^f^^<^  ^^d  permanent  security ;  and  thereupon  in  such  man- 
mftrmthe  ncr  and  such  formalities  as  may  he  deemed  expedient,  shall 
iSISf,  which  ratify  and  confirm  all  and  every  the  said  articles  of  iM>nfede- 
Stodi^  on  ration  and  perpetual  union.    And  this  state  and  the  inhabit- 
^^i^^    ants  and  residents  within  the  same,  shall  at  all  times  thereafter 
mi^/i^  be  bound  by,  and  held  to,  the  due  observance  of  the  said 
cndnra!      articlcs,  aud  every  clause  thereof,  as  long  as  the  said  confed- 
eration shall  subsist  and  endure ;  any  th&g  in  the  said  recited 
act  of  the  legislature  of  this  state,  or  in  the  said  articles  of 
confederation  to  the  contrary  notwithstanding. 


CHAP«  IaXUI. 

AN  ACT  acceding  to  the  recommendation  of  Congress  of 
the  18th  of  April,  1783,  relative  to  the  eighth  Article 
of  Confederation  and  perpetual  union  of  the  United 
States  of  America. 

Passxd  9th  April,  1785. 

S  1.  Be  it  enacted  Jy  the  People  of  the  State  of  New-York 
represented  in  Senate  and  Assembly,  and  it  is  hereby  enacted  by 
the  auUi4Mrity  of  the  same: 

That  so  much  of  the  eighth  of  the  articles  of  eonfederatkm 
and  i>erpetnal  union  between  the  thirteen  states  of  America, 
as  is  contained  in  the  words  following,  to  wit:  ''All  cbaiges 
^of  war,  and  all  other  expenses  that  shall  be  inconed  ito 
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''the  common  defence  or  general  welfare,  and  allowed  by  the 
'^  United  States  in  congress  assembled,  shall  be  defi^yed  ont 
''of  a  common  treasury,  which  shall  be  supplied  by  the  seve- 
''ral  states  in  proportion  to  the  value  of  all  land  within  each 
''state,  granted  to  or  surveyed  for  any  person  as  such  lands 
"and  the  buildings  and  improvements  tibereon,  shall  be  esti- 
"  mated  according  to  such  mode  as  the  United  States  in 
"congress  assembled,  shall  from  time  to  time  direct  and 
"  appoint,'*  shall  be  and  the  same  is  hereby  revoked  and  made 
void,  so  &r  as  the  same  extended  to  this  state. 

§  2.  And  he  it  further  enacted  iy  the  authority  aforesaid^ 
That  it  shall  and  may  be  lawful  for  the  delegates  for  the  time  And  the 
being,  representing  this  state  in  the  congress  of  the  United  sniSSlb^^ 
States,  or  any  three  of  them,  and  they  are  hereby  required  to  Se  "oVS 
subscribe  and  ratify  the  following,  as  iwurt  of  the  said  instm-  tuIJSS*"' 
ment  of  union,  and  in  place  of  the  part  revoked  and  made  ^l^^ 
void  as  aforesaid,  to  wit:  "  That  all  charges  of  war,  and  all    ^'^ 
"other  expenses  that  have  been,  or  shall  be  incurred  for  the 
"common  defence  or  general  welfare,  and  allows  by  the 
"United  States  in  congress  assembled,  except  so  far  as  shall 
"be  otherwise  providai  for,  shall  be  defrayed  out  of  a  com- 
"mon  treasury,  which  shall  be  supplied  by  the  several  states 
"in  proportion  to  the  whole  number  of  white  and  other  free 
"citizens  and  inhabitants  of  every  age,  sex  and  condition,  in- 
"  eluding  those  bound  to  servitude  for  a  term  of  years,  and 
"three-mfcbs  of  all  other  persons  not  comprehended  in  the 
"foregoing  description,  except  Indians,  not  paying  taxes  in 
"each  state;'*  which  said  alteration  when  so  subscribed  and  ^^^J^^ 
ratified,  shall  be  deemed  and  held  to  be  as  sufficient  and  valid  KTok^, 
for  the  purposes  therein  mentioned,  as  the  part  herein  before  lut^^'^ 
revoked  and  made  void,  was  or  ought  to  have  been  before  the  ^^^"^ 
revocation  and  disannulling  thereof. 


THE  FIRST  CONSTITUTION  OF  THE  STATE  OF  NEW  YORK. 

nr  OOtfVBNTION  or  the  BBPBESENTATIYES  op  THB  ffATB  OP  RKW  TOBK. 

KiNQGTOVy  20th  Apshi,  1111. 

Whebeas  the  many  tyrannical  and  oppressive  usurpations  ^f^ 
of  tiie  kinff  and  parliament  of  Great  Britain,  on  the  rights  and  congreeecs 
liberties  of  the  people  of  the  American  colonies,  had  reduced  Slv^ 
fhem  to  the  necessity  of  introdudng  a  government  by  con- 
gresses and  committees,  as  temporary  expedients,  and  to 
exist  no  longer  than  the  grievances  of  the  people  should 
remain  wltliout  redress. 

AiTD  WHBKBAS  the  congress  of  the  colony  of  New  York, 
Ad,  on  the  thirty*-flrst  day  of  May,  now  last  past,  resolve  as 
follows,  viE : 
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itaobject        "  Whereas  the  present  goTemment  of  this  colony,  by  oon- 
temporary.  g^^^^  ^^^  committees,  was  instituted  wliile  the  former  govern- 
ment, under  the  crown  of  Great  Britain,  existed  in  full  force ; 
and  was  established  for  the  sole  purpose  of  opposing  the 
usurpation  of  the  British  parliament,  and  was  intended  to 
expire  on  a  reconciliation  with  Great  Britain,  which  it  was 
then  apprehended  would  soon  take  place,  but  is  now  consid- 
ered as  remote  and  uncertain. 
It  8  inconye-      <«  Aud  whcrcas  many  and  great  inconveniences  attend  the 
^  *°^'      said  mode  of  government  by  congress  and  committees,  as  of 
neces^ty,  in  many  instances,  legislative,  judicial  and  exec- 
utive powers  have  been  vested  therein,  especially  since  the 
dissolution  of  the  former  government,  by  the  abdication  of  the 
late  governor,  and  the  exclusion  of  this  colony  from  the  pro- 
tection of  the  king  of  Great  Britain. 

'*  And  whereas  the  continental  congress  did  resolve  as  fol- 
loweth,  to  wit : 
Redtei.  *< '  Whereas  his  Britannic  migesty,  in  conjunction  with  l^e 

lords  and  commons  of  Great  Britain,  has,  by  a  late  act  of  par- 
liament, excluded  the  inhabitants  of  these  united  colonies 
from  the  protection  of  his  crown.    And  whereas,  no  answers 
whatever,  to  the  humble  petition  of  the  colonies  for  redress 
of  grievances  and  reconciliation  with  Great  Britain,  has  been, 
or  is  likely  to  be  given,  but  the  whole  force  of  that  kingdom, 
aided  by  foreign  mercenaries,  is  to  be  exerted  for  the  destruc- 
tion of  the  good  people  of  these  colonies.    And  whereas  it 
appears  absolutely  irreconcilable  to  reason  and  good  con- 
science, for  the  people  of  th^se  colonies,  now  to  take  the  oaths 
and  affirmations  necessary  for  the  support  of  any  government 
under  the  crown  of  Great  Britain,  and  it  is  necessary  that  the 
exercise  of  every  kind  of  authority  under  the  said  (»rown, 
should  be  totally  suppressed,  and  all  the  powers  of  govern- 
ment exerted  under  the  authority  of  the  people  of  the  colonies, 
for  the  preservation  of  internal  peace,  virtue  and  good  order, 
as  well  as  for  the  defence  of  our  lives,  liberties  and  properties, 
against  the  hostile  invasions  and  cruel  depredations  of  our 
enemies : 
"  *  Therefore, 
^oijitiOT^      '''Besolvedy  That  it  be  recomm^ided  to  the  respective 
Sii  con?*''*'  assemblies  and  conventions  of  the  united  colonies,  where  no 
commend-   govcmment  sufficient  to  the  exigencies  of  their  afiQurs  has 
instihftion  been  hitherto  established,  to  adopt  such  government  as  shall, 
tmrnZif^'  ^  t^^  opinion  of  the  representatives  of  the  people,  best  con- 
duce to  the  happiness  and  safety  of  their  constituents  in  par- 
ticular, and  America  in  general.' 
thT^VoX       "  ^^^  whereas  doubts  have  arisen,  whether  this  congress 
ciai  COD-  °'  are  invested  with  sufficient  power  and  authority  to  delib^^te 
adeqVato.    aud  determine  on  so  important  a  subject  as  the  necessity  of 
erecting  and  constituting  a  new  form  of  government  and 
internal  police,  to  the  exclusion  of  all  foreign  jurisdietimi, 
dominion  and  control  whatever.    And  whereas  it  appertcuns 
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of  right  solely  to  the  people  of  this  colony  to  detennine  the 
said  doubts:  Therefore, 

^^Resolvedy  That  it  be  recommended  to  the  electors  in  the  J^h 
several  connties  in  this  colony,  by  election  in  the  manner  and  S  ^ect  °" 
form  prescribed  for  the  election  of  the  present  congress,  either  SSS  aSS- 
to  authorise  (in  addition  to  the  powers  vested  in  this  con-  JS^ot. 
gress)  their  present  deputies,  or  others  in  the  stead  of  their 
present  deputies,  or  either  of  them,  to  take  into  consideration 
the  necessity  and  propriety  of  instituting  such  new  govern- 
ment as  in  and  by  the  said  resolution  of  the  continental 
congress  is  described  and  recommended:  And  if  the  majority 
of  &e  counties,  by  their  deputies  in  provincial  congress,  shall 
be  of  opinion  that  such  new  government  ought  to  be  instituted 
and  established,  then  to  institute  and  establish  such  a  govern- 
ment as  they  shall  deem  best  calculated  to  secure  the  rights, 
liberties,  and  happiness  of  the  good  x)eople  of  this  colony: 
and  to  continue  in  force  until  a  future  peace  with  Great 
Britain  shall  render  the  same  necessary.    And, 

"Besolved,  That  the  said  elections  in  the  several  counties,  Time  and 
ought  to  be  had  on  such  day,  and  at  such  place  or  places,  as  mS^i^. 
by  the  committee  of  each  county  respectively  shall  be  deter- 
mined. And  it  is  recommended  to  the  said  committees,  to  fix 
such  early  days  for  the  said  elections,  as  that  all  the  deputies 
to  be  elected  have  sufficient  time  to  repair  to  the  city  of  New- 
York  by  the  second  Monday  in  July  next;  on  which  day  all 
the  said  deputies  ought  punctually  to  give  their  attendance. 

"And  whereas  the  object  of  the  aforegoing  resolutions  is 
of  the  utmost  importance  to  the  good  people  of  this  colony; 

**Be8olv€d,  That  it  be,  and  it  is  hereby  earnestly  recom- 
mended to  the  committees,  freeholders  and  other  electors  in 
the  different  counties  in  this  colony,  diligently  to  carry  the 
same  into  execution." 

Amy  WHEREAS  the  good  people  of  the  said  colony,  in  pur-  Appoint  ^ 
suance  of  the  said  resolution,  and  rei>osing  special  trust  and  oonYention. 
confidence  in  the  members  of  this  convention,  have  appointed, 
authorised,  and  empowered  them  for  the  purposes,  and  in  the 
manner,  and  with  the  i>owers  in  and  by  the  said  resolve  spe- 
cified, declared  and  mentioned. 

And  whereas  the  delegates  of  the  United  American  States,  ^^ftj^^ 
in  general  congress  convened,  did  on  the  fourth  day  of  July  gefena 
now  last  past,  solemnly  publish  and  declare,  in  the  words  fol-  ~°*"*"' 
lowing,  VIZ.  •   . 

"^Hien  in  the  course  of  human  events,  it  becomes  neces-  J^^Yt"^* 
rary  for  one  people  to  dissolve  the  political  bands  which  have  pendenoe.  ^ 
<xmnected  them  with  anotSier,  and  to  assume  among  the  pow- 
ers of  the  earth,  the  separate  and  equal  station  to  which  the 
laws  of  nature  and  of  nature's  God  entitle  them,  a  decent 
Mspect  to  the  opinions  of  mankind  requires  that  they  should 
declare  the  causes  which  impel  them  to  the  separation. 

'^We  hold  these  truths  to  be  self-evident,  that  all  men  are  seuont 
meated  equal;  that  they  are  endowed  by  their  Oreator  wil3i  ^^"^^^ 

.,y,,..uuy  Google 


Ig  THE  FIRST  CONSTITUTION 

eertain  unalienable  rights ;  that  among  these  are,  life,  liberty 
and  the  pursuit  of  happiness;  that  to  secure  these  rights* 
governments  are  instituted  among  men  deriving  their  just 
powers  from  the  oonsent  of  the  governed:  that  whenever  any 
form  of  government  becomes  destructive  of  those  ends,  it  is 
the  right  of  the  people  to  alter  or  to  abolish  it,  and  to  insti- 
tute a  new  government,  laying  its  foundation  on  such  prin* 
ciples,  and  organizing  its  powers  in  such  form,  as  to  them 
sludl  seem  most  likely  to  effect  their  safety  and  happiness. 
Prudence,  indeed,  will  dictate,  that  governments  long  estab- 
lished should  not  be  changed  for  light  and  transient  causes, 
and  accordingly  all  experience  hath  shewn,  that  mankind  are 
more  disposed  to  suffer,  while  evils  are  sufferable,  than  to 
right  themselves  by  abolishing  the  forms  to  which  they  are 
accustomed.  But  when  a  long  train  of  abuses  and  usurpa- 
tions, pursuing  invariably  the  same  object,  evinces  a  design 
to  reduce  them  under  absolute  despotism,  it  is  their  right,  it 
is  their  duty,  to  throw  off  such  government,  and  to  provide 
new  guards  for  their  future  security.  Such  has  been  the 
patient  sufferance  of  these  colonies;  and  such  is  now  the  ne- 
cessity which  constrains  them  to  alter  their  former  system  of 
government.  The  history  of  the  present  king  of  Great  Britain 
is  a  history  of  repeated  injuries  and  usurp^ions,  all  having 
in  direct  object  the  establishment  of  an  absolute  tyranny 
over  these  states.  To  prove  this,  let  facts  be  submitted  to  a 
candid  world. 
GrtotftDOM.  '*He  has  refused  his  assent  to  laws,  the  most  wholesome 
and  necessary  for  the  public  good. 

''  He  has  forbidden  his  governors  to  pass  laws  of  immediate 
and  pressing  importance,  imless  suspended  in  their  operation 
till  his  assent  should  be  obtained;  and  when  so  suspended,  he 
has  utterly  neglected  to  attend  to  them. 

''He  has  refused  to  pass  other  laws  for  the  accommodation 
of  large  districts  of  people,  unless  those  people  would  relin- 
quish the  right  of  representation  in  the  legislature;  a  right 
inestimable  to  them,  and  formidable  to  tyrants  only. 

''  He  has  called  together  legislative  bodies  at  places  unusual, 
uncomfortable,  and  distant  fh>m  the  depository  of  their  public 
records,  for  the  sole  purpose  of  fatiguing  them  into  com- 
pliance with  his  measures. 

''He  has  dissolved  representative  houses  repeatedly,  for 
opposing  with  manly  firmness  his  inva^ons  on  the  rights  of 
the  people. 

"  He  has  refused  for  a  long  time,  after  such  dissolutions,  to 
cause  others  to  be  elected,  whereby  the  legislative  powers, 
incapable  of  annihilation,  have  returned  to  the  people  at 
large,  for  their  exercise;  the  state  remaining  in  the  mean  time 
exposed  to  all  the  dangers  of  invasion  from  without,  and  con- 
vulsions within. 

^'He  has  endeavored  to  prevent  the  population  of  these 
states;  for  that  purpose  obstructing  the  laws  for  naturaliza- 
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tion  of  foreigners;  refcisiiig  to  pass  others  to  enoonrage  theif 
migrations  hither,  and  raising  the  conditions  of  new  appro- 
priations of  lands. 

*<He  has  obstructed  the  administration  of  justice,  by 
refusing  his  assent  to  laws  for  establishing  judiciary  powers. 

^He  has  made  judges  dependent  on  his  will  alone,  for  tiie 
tenure  of  their  offices,  and  the  amount  and  payment  of  their 
salaries. 

'*  He  has  erected  a  multitude  of  new  offices,  and  sent  hither 
swarms  of  officers  to  harrass  our  people,  and  eat  out  their 
substance. 

''  He  has  kept  among  us,  in  times  of  peace,  standing  armies* 
without  the  consent  of  our  legislatures. 

''  He  has  affected  to  render  the  military  independent  of,  and 
superior  to,  the  civil  power. 

**  He  has  combined  with  others  to  subject  us  to  a  jurisdiction 
foreign  to  our  constitution,  and  unacknowledged  by  our  laws; 
giving  his  assent  to  their  acts  of  pretended  legislation — 

**  For  quartering  large  bodies  of  troops  among  us : 

*'For  protecting  them  by  a  mock  trial,  from  punishment 
for  any  murders  they  should  commit  on  the  inhabitants  of 
these  states: 

''  For  cutting  off  our  trade  with  all  parts  of  the  world  : 

*'For  imposing  taxes  on  us,  without  our  consent: 

^'For  depriving  us,  in  many  cases,  of  the  benefits  of  trial 
byjiuy: 

^*  For  transporting  us  beyond  seas,  to  be  tried  for  pretended 
offences. 

**  For  abolishing  the  free  system  of  English  laws  in  a  neigh- 
boring province,  establishing  therein  an  arbitrary  goverment, 
and  enLsurging  its  boundaries,  so  as  to  render  it  at  once  an 
example  and  fit  instrument  for  introducing  the  same  absolute 
ruie  into  these  colonies : 

''For  taking  away  our  charters,  abolishing  our  most 
valuable  laws,  and  altering  fundamentally  the  forms  of  our 
governments: 

''For  suspending  our  own  legislatures,  and  declaring 
themsrives  invested  with  power,  to  legislate  for  us  in  aU 
cases  whatsoever. 

"He  has  abdicated  government  here,  by  declaring  us  out 
of  his  protection,  and  waging  war  against  us. 

"  He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our 
towns,  and  destroyed  the  lives  of  our  people. 

"He  is  at  this  time  transporting  large  armies  of  foreign 
mereenaries,  to  complete  the  works  of  death,  desolation,  and 
tyranny,  already  begun  with  circumstances  of  cruelty  and 
perfidy,  scarcely  paralleled  in  the  most  barbarous  ages,  and 
totally  unworthy  the  head  of  a  civilized  nation. 

"He  has  constrained  our  fellow-citizens,  taken  captive  <m 
ihe  high  seas,  to  bear  arms  against  their  country,  to  become 
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the  executioners  of  their  Mends  and  biethien,  or  to  tall  tham- 
selves  by  their  hands. 

'*He  has  excited  domestic  insorrections  amongst  us,  and 
has  endeavoured  to  bring  on  the  inhabitants  of  our  frontiers, 
the  merciless  Indian  savages,  whose  known  rule  of  warfiare  is 
an  undistinguished  destruction  of  all  ages,  sexes,  and.  con- 
ditions. 

''In  every  stage  of  these  oppressions,  we  have  petitioned 
for  redress,  in  the  most  humble  terms:  our  repeated  peti- 
tions have  been  answered  only  by  rei)eated  injury.  A  prince 
whose  diaracter  is  thus  marked,  by  every  act  which  may  define 
a  tyrant,  is  unfit  to  be  the  ruler  odf  a  free  people. 

''Nor  have  we  been  wanting  in  attentions  to  our  British 
brethren.  We  have  warned  them  from  time  to  time,  of 
attempts  by  their  legislature  to  extend  an  unwarrantable 
jurisdiction  over  us.  We  have  reminded  them  of  the  circum- 
stances of  our  emigration  and  settlement  here.  We  have 
appealed  to  their  native  justice  and  magnanimity,  and  we 
have  coi\]ured  them  by  the  ties  of  our  common  kindred  to 
disavow  these  usurpations,  which  would  inevitably  interrupt 
our  connexion  and  correspondence.  They,  too,  have  been 
deaf  to  the  voice  of  justice  and  of  consanguinity.  We  must, 
therefore,  acquiesce  in  the  necessity,  wUch  denounces  our 
separation,  and  hold  them  as  we  hold  the  rest  of  mankind: 
enemies  in  war;  in  peace,  friends. 

"We,  therefore,  the  representatives  of  the  United  States 
of  America,  in  general  congress  assembled,  appealing  to  the 
supreme  judge  of  the  world,  for  the  rectitude  of  our  intentions, 
do,  in  the  name  and  by  the  authority  of  the  good  jieople  of 
these  colonies,  solemnly  publish  and  declare,  that  these  united 
colonies  are,  and  of  right  ought  to  be  FBBE  AKD  INDE- 
PENDENT STATES;  that  they  are  absolved  from  all 
allegiance  to  the  British  crown,  and  that  all  political  con- 
nexion between  them  and  the  state  of  Great  Britain,  is, 
and  ought  to  be,  totally  dissolved ;  and  that  as  free  and  inde* 
pendent  states,  they  have  full  power  to  levy  war,  conclude 
peace,  contract  alliances,  establish  commerce,  and  to  do  all 
other  acts  and  things  which  independent  states  may  of  right 
do.  And  for  the  support  of  this  declaration,  with  a  1km 
reliance  on  the.protection  of  Divine  Providence,  we  mutually 
pledge  to  each  other,  our  lives,  our  fortunes,  and  our  sacred 
honor."  . 
ApproTecL  Aim  WHBRBAS  this  convcntiou,  having  taken  this  declara- 
tion  finto  their  most  serious  consideration,  did,  on  the  ninth 
day  of  July  last  past,  unanimously  resolve  that  the  reasons 
assigned  by  the  continental  congress,  for  declaring  the  united 
colonies  free  and  independent  states,  are  cogent,  and  conchi* 
sive ;  and  that,  while  we  lament  the  cruel  necessity  which  has 
rendered  that  measure  unavoidable,  we  approve  the  same, 
and  win,  at  the  risk  of  our  lives  and  fortunes,  join  with  the 
other  colonies  in  supporting  it. 
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By  virtoe  of  which  several  aets,  declarationB,  and  pToceed-  Powers  of 
ings,  mentioiied  and  contained  in  the  afore-recited  resolves  or  tion.^'^^^'^ 
resolutions  of  the  general  congress  of  the  United  American 
States,  and  of  the  congresses  or  conventions  of  this  state,  all 
power  whatever  thereki  hath  reverted  to  the  people  thereof, 
and  this  convention  hath,  by  their  snfflrages  and  firee  choice, 
been  appointed,  and  among  other  things,  authorized  to  insti- 
tute and  establish  such  a  government  as  they  shall  deem  best 
calculated  to  secure  the  rights  and  liberties  of  the  good  people 
of  this  state,  most  conducive  of  the  happiness  and  safety  of 
their  constituents  in  particular,  and  of  America  in  general : 

I.  This  convention,  therefore,  in  the  name  and  by  the  f  "^JS*^'*" 
authority  of  the  good  people  of  this  state,  DOTH  OEDAIN,  f?(w?the 
DETERMINE  AND  DEOLAEE,  That  no  authority  shall,  on  ^^"^ 
any  pretence  whatever,  be  exercised  over  the  i)eople  or  mem- 
bers of  this  state,  but  such  bs  shall  be  derived  from  and 
granted  by  them. 

IL  This  conv^ition  doth  further,  in  the  name  and  by  the  ^*|}^*^* 
authority  of  the  good  people  of  this  state,  ordaiNj  deteb-  ^  ^' 
Mims  AI9D  DBGLAKB,  That  the  supreme  legislative  i>ower 
within  this  state,  shall  be  vested  in  two  separate  and  distinct 
bodies  of  men ;  the  one  to  be  called  the  Assembly  of  the  state 
of  New  York ;  the  other  to  be  called  the  Senate  of  the  state  of 
New  Yo^;  who,  together,  shall  form  the  legislature,  and 
meet  onoe  at  least  in  every  year  for  the  despatdi  of  business. 

IIL  Akd  whbbbas  laws  inconsistent  with  the  spirit  of  this  J^^JgJ,®' 
constitution,  or  with  the  public  good,  may  be  hastUy  and  '^  *  ^" 
unadvisedly  passed :  Bb  it  OKDAmKD,  That  the  governor,  for 
the  time  being,  the  chancrilor  and  the  judges  of  the  supreme 
court,  or  any  two  of  them,  together  with  the  governor,  shall 
be,  and  hereby  are,  constitute  a  council  to  revise  all  bills 
about  to  be  passed  into  laws  by  the  legislature.  And  for  that 
purpose  shall  assemble  themselves,  &3m  time  to  time,  when 
the  legislature  shall  be  convened  i  for  which,  nevertheless, 
they  shall  not  receive  any  salary  or  consideration  under  any 
piet^ice  whatever.  And  that  all  bills  which  have  passed  the 
senate  and  assembly,  shall,  before  they  become  laws,  be  pre- 
sented to  tiie  said  council  for  their  revisal  and  consideration ; 
and  if  upon  such  revision  and  consideration,  it  should  appear 
improper  to  the  said  council,  or  a  majority  of  them,  that  the 
said  bill  should  become  a  law  of  tills  state,  that  they  return 
the  same,  together  with  their  objections  thereto  in  writing,  to 
the  senate  or  house  of  assembly,  in  whichsoever  the  same 
shall  have  originated,  who  shall  entes  the  objections  sent  down 
by  the  council,  at  large,  in  their  minutes,  and  proceed  to 
re-eotifflder  the  said  biU.  But  if  after  such  re-consideration, 
two-thirds  ci  the  said  senate  or  house  of  assembly,  shall,  not- 
withstanding the  said  objections,  agree  to  pass  the  same,  it 
shall  together  with  the  objections,  be  sent  to  the  other  branch 
of  tiie  legislature,  where  it  shall  also  be  re-considered,  and  if 
approved  by  two-thirds  of  the  members  present,  shall  be  a  law. 
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And  in  order  to  prevent  any  nnnecessary  delays, 

Biusto  Be  it  fubthbb  obdaikbd,  That  if  any  hill  shall  not  be 

ui£S?r*aot  returned  by  the  council,  within  ten  days  after  it  shall  have 

ton"d^.^  been  presented,  the  same  shall  be  a  law,  unless  the  legislature 

shall,  by  their  a4Joumment|  render  a  return  of  the  said  bill 

within  ten  days  impracticable ;  in  which  case,  the  bill  shall  be 

returned  on  the  first  day  of  the  meeting  of  the  legislature, 

after  the  expiration  of  the  said  ten  days. 

TheaMem-      IV.  That  the  asscmbly  shall  consLst  of  at  least  seventy 

^^''  members,  to  be  annually  chosen  in  the  several  counties,  in 

the  proportions  following,  viz : 
BAnMB-       For  the  city  and  county  of  New  York,  Nine. 

pStten'5  The  city  and  county  of  Albany,  Ten. 

oSSt?.  The  county  of  Dutchess,  Seven. 

The  county  of  Westchester,  Six. 

The  county  of  Ulster,  Six. 

The  county  of  Sufltolk,  Five. 

The  county  of  Queens,  Four. 

The  county  of  Orange,  Four. 

The  county  of  Kings,  Two. 

The  county  of  Bichmond,  Two. 

•The  county  of  Tryon,  Six. 

•The  county  of  Charlotte,  Four. 

tThe  county  of  Cumberland,  Three. 

tThe  county  of  Oloucester,  Two. 

censDs.  y.  That  as  soon  after  the  expiration  of  seven  years,  subse- 
itow°to  bi  quent  to  the  termination  of  the  present  war  as  may  be,  a 
^^^^  census  of  the  electors  and  inhabitants  of  this  state  shall  be 
taken,  under  the  direction  of  the  legislature.  And  if  on  such 
census  it  shall  appear,  that  the  number  of  representatives  in 
assembly  from  the  said  counties  is  not  justly  proportioned  to 
the  number  of  electors  in  the  said  counties  respectively,  that 
the  legislature  do  adjust  and  apportion  the  same  by  that  rule. 
And  further,  that  once  in  every  seven  years,  alter  the  taking 
of  the  said  first  census,  a  just  account  of  the  electors  resident 
in  each  county  shall  be  taken ;  and  if  it  shsdl  thereupon 
appear  that  the  number  of  electors  in  any  county,  shall  have 
increased  or  diminished  one  or  more  seventieth  parts  of  the 
whole  number  of  electors,  which  on  the  said  first  census  shall 
be  found  in  this  state,  the  number  of  representatives  ior  such 
county  shall  be  increased  or  diminished  accordingly,  that  is  to 
say,  one  representative  for  every  seventieth  part,  as  aforesaid. 
Ballot.  YI.  And  whereas  an  opinion  hath  long  prevailed  among 

Tol^  byf  divers  of  the  good  peoplQ  of  this  state,  that  voting  at  elections 
by  ballot,  would  tend  more  to  preserve  the  liberty  and  equal 
freedom  of  the  i)eople,  than  voting  viva  voce:  to  the  end  there- 
fore, that  a  fair  experiment  be  made,  which  of  those  two 
methods  of  voting  is  to  be  preferred : 

*  Names  aflcrwarda  altered,  and  the  tcnitory  of  whJch  they  coiuialed,  dlTlded  into  acTenl 
eomitieB. 
t  Ceded  to  Vennont. 
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Bb  it  OBDAisrED,  That  aa  goon  as  may  be,  after  the  termi-  ^^^^^^ 
nation  of  the  piesent  war,  between  the  United  States  of  m^ftobe' 
America  and  Great  Britain,  an  act  or  acts  be  passed  by  the  '^^^' 
legislatme  of  this  state,  for  causing  all  Sections  thereafter  to 
be  held  in  this  state  for  senators  and  representatives  in 
assembly  to  be  by  ballot,  and  directing  the  manner  in  which 
the  same  shall  he  conducted.    And  whbseas  it  is  possible, 
that  lifter  all  the  care  of  the  legislature,  in  framing  the  said 
act  or  acts,  certain  inconveniences  and  mischiefs,  unforeseen 
at  this  day,  may  be  found  to  attend  the  said  mode  of  electing 
by  ballot : 

It  is  furthbb  OBDAnrED,  That  after  a  full  and  fair  esperi-  '[^SSTt^ 
ment  shall  be  made  of  voting  by  baUot  aforesaid,  the  same  foand  in- 
shall  be  found  less  conducive  to  the  safety  or  interest  of  the  **'*^*"'*"** 
state,  than  the  method  of  voting  viva  vooe^  it  shaU  be  lawful 
and  constitutional  for  the  legislature  to  abolish  the  same: 
Provided  two-thirds  of  the  members  present  in  each  house 
respectively,  shall  concur  therein.    And  further,  that  during 
the  continuance  of  the  present  war,  and  until  the  legislature 
of  this  state  shall  provide  for  the  election  of  senators,  and 
representatives  in  assembly,  by  ballot,  the  said  elections  shall 
be  made  viva  voce. 

Vn.  That  every  male  inhabitant  of  full  age,  who  shall  have  ^^^ 
X>er8onally  resided  within  one  of  the  counties  of  this  state,  for  eiecton. 
six  months  immediately  preceding  the  day  of  election,  shall 
at  such  election,  be  entitled  to  vote  for  representatives  of  the 
sjud  county  in  assembly;  if  during  the  time  aforesaid,  he  shall 
have  been  a  freeholder,  possessing  a  freehold  of  the  value  of 
twenty  pounds,  within  the  said  county,  or  have  rented  a 
tenement  therein  of  the  yearly  value  of  forty  shillings,  and 
been  rated  and  actually  paid  taxes  to  this  state :  Provided 
aJways^  That  every  person  who  now  is  a  freeman  of  the  city 
of  Albany,  or  who  was  made  a  freeman  of  the  city  of  New- 
York,  on  or  before  the  fourteenth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  seventy-five, 
and  shall  be  actually  and  usually  resident  in  the  said  cities 
respectively,  shall  be  entitled  to  vote  for  representatives  in 
assembly  within  his  said  place  of  residence. 

Vni.  That  every  elector,  before  he  is  admitted  to  vote,  oaa^ 
shall,  if  required  by  the  returning  officer  or  either  of  the  »"^«*"**' 
inspectors,  take  an  oath,  or  if  the  people  called  quakers,  an 
affirmation,  of  allegiance  to  the  state. 

IX.  That  the  assembly  thus  constituted,  shall  chuse  their  Jjr*^'^^^ 
own  speaker,  be  Judges  of  their  own  members,  and  enjoy  the  of  u^- 
same  privileges,  and  proceed  in  doing  business,  in  like  manner  ^*^' 

as  the  assemblies  of  the  colony  of  New-York  of  right  formerly 

did ;  and  that  a  majority  of  the  said  members  shall,  from  time  a  qnomm, 

to  time,  constitute  a  house  to  proceed  upon  business. 

X.  And  this  convention  doth  further,  in  the  name,  and  by  ^SSS?*^^ 
the  authority  of  the  good  people  of  this  state,  obdain,  deter-  andTbj"' 
MiKB  AST}  DBCLABE,  that  the  Senate  of  the  state  of  Kew-  "SS!^ 
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York  shall  consist  of  twenty-four  freeholders,  to  be  choaen 
out  of  the  body  of  the  freeholders,  and  that  they  be  chosen 
by  the  freeholders  of  this  state,  possessed  of  freeholds  of  the 
value  of  one  hundred  pounds,  over  and  above  all  debte 
charged  thereon. 

XI.  That  the  members  of  the  senate  be  elected  for  four 
years,  and  immediately  after  the  first  election,  they  be  divided 
by  lot  into  four  classes,  six  in  each  class,  and  numbered,  one 
two,  three,  and  four;  and  that  the  seats  of  the  members  of 
the  first  cla^  shall  be  vacated  at  the  expiration  of  the  first 
year;  the  second  class  the  second  year,  and  so  on  continually, 
to  the  end,  that  the  fourth  part  of  the  senate,  as  nearly  as 
I>ossible,  may  be  annually  chosen. 

XII.  That  the  election  of  senators  shall  be  after  this  manner ; 
that  so  much  of  this  state  as  is  now  parcelled  into  counties, 
be  divided  into  four  great  districts:  the  southern  district  to 
comprehend  the  city  and  county  of  New-York,  Suffolk,  West* 
Chester,  Kings,  Queens,  and  Bichmond  counties:  the  middle 
district  to  comprehend  the  counties  of  Dutchess,  Ulster,  and 
Orange:  the  western  district,  the  city  and  county  of  Albany, 
and  Tryon  county;  and  the  eastern  district,  the  counties  of 
Charlotte,  Cumberland  and  Gloucester.  That  the  senators 
shaU  be  elected  by  the  freeholders  of  the  said  districts,  qualified 
as  aforesaid,  in  the  proportions  following,  to  wit:  in  the 
southern  district,  nine;  in  the  middle  district,  six;  ia  the  west- 
em  district,  six;  and  in  the  eastern  district,  thi^.  And  bb 
IT  OBDAiNED,  that  a  census  shall  be  taken  as  soon  as  may  be, 
after  the  expiration  of  seven  years  from  the  termination  of 
the  present  war,  under  the  direction  of  the  legislature ;  and 
if,  on  such  census,  it  shaU  appear  that  the  number  of  senators 
is  not  justly  proportioned  to  the  several  districts,  that  the 
legislature  adjust  the  proportion,  as  near  as  may  be,  to  the 
number  of  freeholders,  qualified  as  aforesaid,  in  each  district. 
That  when  the  number  of  electors  within  any  of  the  said 
districts  shall  have  increased  one  twenty-fourth  part  of  the 
whole  number  of  electors,  which  by  the  said  census  shall  be 
found  to  be  in  this  state,  an  additional  senator  shall  be  chosen 
by  the  electors  of  such  district.  That  a  msgoiity  of  the 
number  of  senators,  to  be  chosen  as  aforesaid,  shall  be 
necessary  to  constitute  a  senate  sufficient  to  proceed  upon 
business;  and  that  the  senate  shall,  in  like  manner  with  the 
a^embly,  be  the  judges  of  its  own  members.  And  bb  rr 
ORDAINED,  that  it  shall  be  in  the  power  of  the  future  legislsr 
tures  of  this  state,  for  the  convenience  and  advantage  of  the 
good  people  thereof,  to  divide  the  same  into  such  farther  and 
other  counties  and  districts,  as  shall  to  them  appear  necessary. 

XIII.  And  this  convention  doth  further,  in  the  name  and 
by  the  authority  of  the  good  people  of  this  state,  obdaw, 
DETERMINE,  AND  DECLARE,  that  BO  member  of  this  state 
shall  be  disfranchised,  or  deprived  of  any  of  the  rights  or 
privileges  secured  to  the  subjects  of  this  state  by  this  consti* 
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tixtion^  unless  by  the  law  of  the  landt  or  the  judgmeiDt  of  bis 
peecs. 

XIV.  That  neither  the  aesembly  or  the  senate  shall  have  ^entoSr 
power  to  a^oom  themselves  for  any  longer  tune  than  two  g^th 
days,  without  the  mutual  consent  of  both.  ^'****' 

XV.  That,  whenever  the  assembly  and  senate  disagree,  a  ^o"^|^<^ 
conference  shall  be  held  in  the  presence  of  both,  and  be  man-  thS^ 
aged  by  committees,  to  be  by  them  respectively  chosen  by 
ballot.    That  the  doors,  both  of  the  senate  and  assembly,  ^oon^h^ 
shall  at  all  times  be  kept  open  to  all  persons,  except  when  the  ^^'^'  "^ 
wel&re  of  the  state  t^all  require  their  debates  to  be  kept 
secret.    And  the  journals  of  all  their  proceedings  shall  be  kept  JonmaiB, 
in  the  manner  heretofore  accustomed  by  the  general  assembly  and  p\^£^ 
of  the  colony  of  New- York;  and,  except  such  parts  as  they  ^**^®^* 
shall,  as  aforesaid,  respectively  determine  not  to  maike  public, 

be,  from  day  to  day,  if  the  business  of  the  legislature  will 
permit,  published. 

XVI.  It  is,  nevertheless^  provided,  that  the  number  of  sena-  Number  of 
tors  shall  never  exceed  one  hundred,  nor  the  number  of  the  Ind'^!!^ 
ass^nbly  three  hundred:  but  that,  whenever  the  number  of  ^^y  i*^*«^ 
senators  shaU  amount  to  one  hundred,  or  of  the  assembly  to 

three  hundred,  then,  and  in  such  case,  the  legislature  shall, 
firom  time  to  time  hereafter,  by  laws  for  that  purpose,  appor- 
tion and  distribute  the  said  one  hundred  senators  and  three 
hundred  representatives  among  the  great  districts,  and  coun- 
ties of  this  state,  in  proportion  to  the  number  of  their  respec- 
tive electors,  so  that  the  representation  of  the  good  people  of 
this  state,  both  in  the  senate  and  assembly,  shall  forever 
remain  proportionate  and  adequate. 

XVII.  And  this  convention  doth  further,  in  the  name  and  ^^®2"^« 
by  the  authority  of  the  good  people  of  this  state,  obdaix,  ?eflTld  in 
DETERMINE,  AM>  DEOLABE,  that  the  suprcmc  cxccutive  jpowcr  «**^®™°'- 
and  authority  of  this  state  shall  be  vested  in  a  governor;  and  ^^^^ 
that,  statedly,  once  in  every  three  years,  and  as  often  as  the  i£^ 
seat  of.  government  shall  become  vacant,  a  wise  and  discreet 
freeholder  of  this  state  ^hall  be,  by  ballot,  elected  governor, 

by  the  freeholders  of  this  state,  qualified,  as  before  described, 
to  elect  senators,  which  elections  shaU  be  always  held  at  the 
times  and  places  of  choosing  representatives  in  assembly  for 
each  respective  county;  and  that  the  person  who  hath  the 
greatest  number  of  votes  within  the  said  state,  shall  be 
the  governor  thereof. 

XVIU.  That  the  governor  shall  continue  in  office  three  hu  power. 
yeaxs,  and  shall,  by  virtue  of  his  office,  be  general  and  com- 
mander-in-chief of  aU  the  militia,  and  adnural  of  the  navy, 
of  this  state;  that  he  shall  have  power  to  convene  the  assem- 
bly and  senate  on  extraordinary  occasions;  to  prorogue  them 
from  time  to  time,  provided  such  prorogations  shall  not  exceed 
sixty  days  in  the  space  of  any  one  year;  and,  at  his  discre- 
tiOQ,  to  grant  reprieves  and  pardons  to  persons  convicted  of 
crimes  other  than  treason  or  murder,  in  which  he  may  sus- 
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pend  the  execation  of  the  sentence,  until  it  shall  be  reported 
to  the  legislature,  at  their  subsequent  meeting,  and  tiiey  shall 
either  pardon,  or  direct  the  execution  of  the  criminal,  or  grant 
a  farther  reprieve. 
Anddnty.        XIX.  That  it  shall  be  the  duty  of  the  governor  to  inform 
the  legislature,  at  every  session,  of  the  condition  of  the  state, 
so  far  as  may  respect  his  department;  to  recommend  soch 
matters  to  their  consideration  as  shall  appear  to  him  to  con- 
cern its  good  government,  welfare,  and  prosi>erity;  to  ccnrres- 
pond  with  the  continental  congress,  and  other  states;  to 
transact  aU  necessary  business  with  the  officers  of  govenn 
ment,  civil  and  military;  to  take  care  that  the  laws  are 
faithfully  executed,  to  the  best  of  his  ability;  and  to  expedite 
all  such  measures  as  may  be  resolved  upon  by  the  legislatare. 
Lt.-goT«r-        XX.  That  a  lieutenant-governor  shall,  at  every  election  of 
a  governor,  and  as  often  as  the  lieutenant-governor  shall  die, 
resign,  or  be  removed  £rom  office,  be  elected  in  the  same 
manner  with  the  governor,  to  continue  in  office  until  the  next 
dent*o?«S'  ®l®^ti<>i^  of  8.  governor;  and  such  lieutenant-governor  shall, 
•diutte.       by  virtue  of  his  office,  be  president  of  the  senate,  and,  upon 
an  equal  division,  have  a  casting  vote  in  their  decisions,  bat 
not  vote  on  any  other  occasion. 
Hifl  fnrtber      Aud  iu  casc  of  the  impeachment  of  the  governor,  or  his 
^tjV^    removal  from  office,  death,  resignation,  or  al^nce  firom  the 
state,  the  lieutenant-governor  s^iU  exercise  all  t^e  power  and 
authority  appertaining  to  the  office  of  governor,  until  another 
be  chosen,  or  the  governor  absent  or  impeached,  shall  retnm 
or  be  acquitted.    Provided^  that  where  the  governor  shall, 
with  the  consent  of  the  legislature,  be  out  of  the  state,  in 
time  of  war,  at  the  head  of  a  military  force  thereof,  he  shall 
still  continue  in  his  command  of  all  the  military  force  of  this 
state,  both  by  sea  and  land. 
Ilk  fait  XXI.  That  whenever  the  government  shall  be  administeiied 

w^ktentto  by  the  lieutenantrgovemor,  or  he  shall  be  unable  to  attend  as 
by  Sr*'''    president  of  the  senate,  the  senators  shall  have  power  to  elect 
senate.       q^^  ^f  ^jj^jf  ^^^j^  mombcrs  to  the  office  of  president  of  the 
HI*  power    seuato,  which  he  shall  exercise  pro  lujui  vice.    And  if,  daring 
"'^'     such  vacancy  of  the  office  of  governor,  the  lieut^ant-gov- 
emor  shall  be  impeached,  displaced,  resign,  die,  or  be  absent 
from  the  state,  the  president  of  the  senate  shall,  in  like  man^ 
ner  as  the  lieutenant-governor,  administer  the  government, 
until  others  shall  be  elected  by  the  suffi^age  of  the  people,  at 
the  succeeding  election. 
Treasurer.       XXTI.  Aud  this  couveution  doth  further,  in  the  name  and 
by  the  authority  of  the  good  people  of  this  state,  obdaik, 
DETERMINE,  AXD  DEGLABE,  that  the  treasurer  of  this  state 
shall  be  appointed  by  act  of  the  legislature,  to  originate  with 
the  assembly.    Provided,  that  he  ^all  not  be  elected  out<^ 
either  branch  of  the  legislature. 
oonndi  of       XXTII.  That  all  officers,  other  than  those  who,  by  this  cob-* 
meatl''^      stitutiou,  are  directed  to  be  otherwise  appointed,  shall  be 
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appointed  in  the  manner  following,  to  wit:  Hie  assembly 
sball,  once  in  every  year,  openly  nominate  and  appoint  one 
of  the  senators  from  each  great  district,  which  senators  shall 
form  a  counsel,  for  the  appointment  of  the  said  officers,  of 
which  the  governor  for  the  time  being,  or  the  lieutenant- 
gov^cnor,  or  the  president  of  the  senate,  (when  they  shall 
respectively  administer  the  government,)  shall  be  president, 
and  have  a  casting  voice,  but  no  other  vote;  and,  with  the 
advice  and  consent  of  the  said  council,  shall  appoint  all  of 
tiie  said  officers;  and  that  a  majority  of  the  said  council  be  a 
qaoram:  Akd  fubthsb,  The  said  senators  shall  not  be  eli- 
gible to  the  said  coundl  for  two  years  successively. 

XXIV.  That   all   military  officers  be  appointed   during  ^^J^®' 
pleasure ;  that  all  commissioned  officers,  civil  and  military,  ^m^ 
be  commissioned  by  the  governor ;  and  that  ihe  chancellor, 

the  judges  of  the  supreme  court,  and  first  judge  of  tbe  county 
court  in  every  county,  hold  their  offices  during  good  behavior, 
or  until  they  shall  have  respectively  attained  the  age  of  sixty 
year8> 

XXV.  That  the  chancellor  and  judges  of  the  supreme  court  ^/^JJ/J*** 
shall  not,  at  the  same  time,  hold  any  other  office,  excepting  i""^^ 
that  of  delegate  to  the  general  congress,  upon  special  occa-  ^  ^"^ 
Bions ;  and  that  the  first  judges  of  the  county  courts,  in  the 
several  counties,  shall  not,  at  the  same  time,  hold  any  other 
office,  excepting  that  of  senator,  or  delegate  to  the  general 
congress.    But  if  the  chancellor  or  either  of  the  said  judges 

be  elected  or  appointed  to  any  other  office,  excepting  as  is  be- 
fore excepted,  it  shall  be  at  his  option  in  which  to  serve. 

XXVI.  That  sheriffs  and  coroners  be  annually  appointed ;  f  J/Ji^JJ"* 
and  that  no  person  shall  be  capable  of  holding  either  of  the  ^'''^° 
said  offices  more  than  four  years  successively ;  nor  the  sheriff 

of  holding  any  other  office  at  the  same  time. 

XXVII.  And  bb  it  ftjbther  ordained.  That  the  register,  gj8j^»*«2;Si 
and  clerks  in  chancery,  be  appointed  by  the  chancellor ;  the  mmintSj 
derks  of  the  supreme  court,  by  the  judges  of  the  said  court ;  ^totodT 
the  clerk  of  the  court  of  probates,  by  the  judge  of  the  said 

eourt ;  and  tl^  register  and  marshal  of  the  court  of  admiralty, 
by  the  judge  of  the  admiralty.  The  said  marshal,  registers, 
and  clerks  to  continue  in  office  during  the  pleasure  of  those  by 
whom  they  are  to  be  appointed  as  aforesaid. 

And  all  attorneys,  solicitors  and  counsellors  at  law,  here-  ^^Ji^JfJ^ 
after  to  be  appointed,  be  appointed  by  the  court,  and  licensed  Jj,f  JJJ'*^-' 
by  the  first  judge  of  the  coiu*  in  which  they  shall  respectively  ^*»£m«p- 
plead  or  practice ;  and  be  regulated  by  the  rules  and  orders  ^  ^ 
of  the  said  courts. 

XXVIII.  And  bb  it  furthbb  obdainbd,  That  where,  by  Jj^"^"^' 
this  constitufjon,  the  duration  of  any  office  shall  not  be  ascer- 
tained, such  office  shall  be  construed  to  be  held  during  the 
pleasure  of  the  council  of  appointment :  Pravidedy  that  new 
eommissions  shall  be  issued  to  judges  of  the  county  courta, 
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(other  than  to  the  first  jndge),  and  to  Jnstiees  of  flbie  peaeei 
once  at  the  least  in  every  three  years. 

XXIX.  The  town  clerks,  sapervisois,  assessors,  oonstahles 
and  collectors,  and  all  other  officers,  heretofore  eligible  by  the 
I)eople,  shall  always  continue  to  be  so  eligible,  in  the  manner 
directed  by  tiie  present  or  future  acts  of  legislature. 

That  loan  officers,  county  treasurers,  and  clerks  of  the 
supervisors,  contmue  to  be  appointed  in  the  manner  directed 
by  the  present  or  future  acts  of  the  legislature. 

XXX.  That  delegates  to  represent  tiiis  state  in  the  general 
congress  of  the  United  States  of  America  be  annually  ap- 
pointed, as  follows,  to  wit:  The  senate  and  assembly  shall 
each  openly  nominate  as  many  persons  as  shall  be  equal  to 
the  whole  number  of  delegates  to  be  api>ointed ;  after  wbich 
nomination  they  shall  meet  together,  and  those  persons  named 
in  both  lists,  shall  be  delegates ;  and  out  of  those  persons 
whose  names  are  not  on  both  lists,  one  half  shall  be  chosen  by 
the  joint  ballot  of  the  senators  and  members  of  assembly,  so 
met  together  as  aforesaid. 

XXXI.  That  the  style  of  all  laws  shall  be  as  follows,  to  wit: 
"  Be  it  enacted  by  the  people  of  the  state  of  New  York,  rep- 
resented in  senate  and  assembly,"  and  that  all  writs  and  other 
proceedings  shall  run  in  the  name  of  the  people  of  the  state 
of  New  York,  and  be  tested  in  the  name  of  the  chancellor,  or 
chief  judge  of  the  court  from  whence  they  shall  issue. 

XXXn.  And  this  convention  doth  farther,  in  the  name 
and  by  the  authority  of  the  good  i>eople  of  this  state,  OBBAcr, 
BETEBMiKE  ASD  DEGLABE,  that  a  court  shall  be  instituted  for 
the  trial  of  impeachments  and  the  correction  of  errors,  under 
the  regulations  which  shall  be  established  by  the  legislature^ 
and  to  consist  of  the  president  of  the  senate  for  the  time  being, 
and  the  senators,  chancellor  and  judges  of  the  supreme  court, 
or  the  major  part  of  them ;  except  that  when  an  impeachment 
shall  be  prosecuted  against  the  chancellor,  or  eitiber  of  the 
judges  of  the  supreme  court,  the  person  so  impeached  shall 
be  suspended  from  exercising  his  office,  until  his  acquittal : 
and,  in  like  manner,  when  an  appeal  from  a  decree  in  equity 
shall  be  heard,  the  chancellor  shall  inform  the  court  of  the 
reasons  of  his  decree,  but  shall  not  have  a  voice  in  the  final 
sentence.  And  if  the  cause  to  be  determined  shall  be  brougbt 
up  by  writ  of  error,  on  a  question  of  law,  on  a  judgment  in 
the  supreme  court,  the  judges  of  the  court  shall  assign  the 
reasons  of  such  their  judgment,  but  shall  not  have  a  voice  for 
its  affirmance  or  reversal. 

XXXIII.  That  the  power  of  impeaching  all  officers  of  the 
state,  for  mal  and  corrupt  conduct  in  their  respective  offices, 
be  vested  in  the  representatives  of  the  people  in  assembly ; 
but  that  it  shall  always  be  necessary  tiiat  two  third  parts  of 
the  members  present  shall  consent  to  and  agree  in  such 
impeachment.  That,  previous  to  the  trial  of  every  impeach- 
ment, the  members  of  the  said  court  shall  respectively  be 
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sworn,  truly  and  impartially  to  try  and  detennine  the  charge 
in  question,  according  to  evidence ;  and  that  no  judgment  of 
the  said  court  shall  be  valid  unless  it  shall  be  assented  to  by 
two  third  parts  of  the  members  then  present ;  nor  shall  It 
ertend  farther  th^  to  removal  fix>m  o£Bce  and  disqualification 
to  hold  or  enjoy  any  place  of  honor,  trust,  or  profit  under  this 
state.  But  titie  par^  so  convicted  shall  be,  nevertheless,  liable 
and  subject  to  indictment,  trial,  judgment,  and  punishment, 
according  to  the  laws  of  the  land. 

XXXn^.  And  it  is  fubtheb  obdained.  That  in  every  Party 
trial  on  impeachment,  or  indictment  for  crimes  or  misdemea-  brZntt^ 
nors,  the  party  impeached  or  indicted  shall  be  allowed  counsel,  ~"°»«*' 
as  in  civil  actions. 

XXXY.  And  this  convention  doth  further,  in  the  name  and  Law  or  tHe 
by  the  authority  of  the  good  people  of  this  state,  obdain,  ^^^' 
DETEBMINE,  AM)  BEGiiARB,  that  such  parts  of  the  common 
law  of  England,  and  of  the  statute  law  of  England  and  Great 
Britain,  and  of  the  acts  of  the  legislature  of  the  colony  of 
New-York,  as  together  did  form  the  law  of  the  said  colony  on 
ibe  19th  day  of  April,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-flve,  shall  be  and  continue  the 
law  of  this  state,  subject  to  such  alterations  and  provisions 
as  the  legislature  of  this  state  shall,  firom  time  to  time,  make 
concerning  the  same.  That  such  of  the  said  acts  as  are 
temporary,  shall  expire  at  the  times  limited  for  their  duration 
respectively.  That  all  such  parts  of  the  said  common  law, 
and  all  such  of  the  said  statutes  and  acts  aforesaid,  or  parts 
thereof,  as  may  be  construed  to  establish  or  maintain  any 
particular  denomination  of  christians  or  their  ministers,  or 
concern  the  allegiance  heretofore  yielded  to,  and  the  supre- 
macy, sovereignty,  government,  or  prerogatives,  claimed  or 
exercised  by  the  ting  of  Oreat  Britain  and  his  predecessors, 
over  the  colony  of  New-York  and  its  inhabitants,  or  are 
repugnant  to  this  constitution,  be  and  they  hereby  are, 
abrogated  and  rejected.  And  this  convention  doth  further 
OBDAIN,  that  the  resolves  or  resolutions  of  the  congresses  of 
the  colony  of  New- York,  and  of  the  convention  of  the  state 
of  New-York,  now  in  force,  and  not  repugnant  to  the  govern- 
ment established  by 'this  constitution,  shall  be  considered  as 
making  part  of  the  laws  of  this  state ;  subject,  nevertheless, 
to  such  alterations  and  provisions  as  the  legislature  of  this 
state  may,  from  time  to  time,  make  concerning  the  same. 

XXXVI.  Airo  BE  rr  fubtheb  obdainbd.  That  all  grants  Grants  by 
of  land  within  this  state,  made  by  the  king  of  Oreat  Britain,  lnel^lr«>r- 
or  persons  acting  under  his  authority,  after  the  fourteenth  ^Mr'*"^ 
day  of  October,  one  thousand  seven  hundred  and  seventy-flve, 
shall  be  null  and  void ;  but  that  nothing  in  this  constitution 
contained,  shall  be  construed  to  affect  any  grants  of  land, 
within  this  state,  made  by  the  authority  of  the  said  king  or 
his  predecessors,  or  to  annul  any  charters  to  bodies  politic, 
by  Um  <»  them,  or  any  of  them,  made  prior  to  that  day. 
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?hufLid  ^^^  ^^^  ^^^^  ^^  ^^  ^^  charters  shall  be  acyadged  to  be 
fofm«"  void,  by  reason  of  any  nonuser  or  misuser  of  any  of  thdr 
pl^ed.  respective  rights  or  privileges,  between  the  nineteenth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  seventy-five,  and  the  publication  of  this  constitution. 
And  ftjbther,  that  all  such  of  the  officers,  described  in  the 
said  charters  respectively,  as,  by  the  terms  of  the  said  charterSt 
were  to  be  appointed  by  the  governor  of  the  colony  of  New- 
York,  with  or  without  the  advice  and  consent  of  the  council 
of  the  said  king,  in  the  said  colony,  shall  henceforth  be 
appointed  by  the  council  established  by  this  constitution  for 
the  appointment  of  officers  in  this*  state,  until  otherwise 
directed  by  the  legislature. 
PBKhMei  XXXVn.  And  whebeas  it  is  of  great  importance  to  the 
fra^iAte  safety  of  this  state  that  peace  and  amity  with  the  Indians 
^^'*****^  within  the  same,  be  at  all  times  supported  and  maintained: 
And  whereas  the  frauds  too  often  practiced  towards  the 
said  Indians,  in  contracts  made  for  their  lands,  have,  in 
divers  instances,  been  productive  of  dangerous  discontents 
and  animosities:  Be  it  obdained,  that  no  purchases  or  con- 
tracts for  the  sale  of  lands  made  since  the  14th  day  of  October, 
in  the  yea.r  of  our  Lord  one  thousand  seven  hundr^  and 
seventy-five,  or  which  may  hereafter  be  made  with  or  of  the 
said  Indians,  within  the  limits  of  this  state,  shall  be  binding 
on  the  said  Indians,  or  deemed  valid,  unless  made  under  the 
authority  and  with  the  consent  of  the  legislature  of  this 

state. 

Fneex«iw  *     XX  XV  ill.  And  whereas  we  are  required,  by  the  benevo- 
Jjjyjn,     lent  principles  of  rational  liberty,  not  only  to  expel  civil 
tyranny,  but  also  to  guard  against  that  spiritual  oppression 
and  intolerance  wherewith  the  bigotry  and  ambition  of  weak 
and  wicked  priests  and  princes  have  scourged  mankind :  this 
convention  doth  further,  in  the  name  and  by  the  authority  of 
the  good  people  of  this  state,  obdain,   determine,  and 
DECLARE,  that  the  free  exercise  and  enjoyment  of  religious 
profession  and  worship,  without  discrimination  or  preference, 
shall  forever  hereafter  be  allowed  within  this  state  to  all 
mankind:  Pronided,  that  the  liberty  of  conscience  hereby 
granted  shall  not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent  with  the  i)eace  or 
safety  of  this  state. 
HomiDitter     XXXIX.  And  WHEREAS  the  ministers  of  the  gospel  are, 
hofflSTy  **  by  their  profession,  dedicated  to  the  service  of  God  and  the 
ottoe.        cQj.^  Qf  souls,  and  ought  not  to  be  diverted  from  the  great 
duties  of  their  function ;  therefore  no  minister  of  the  gospd, 
or  priest  of  any  denomination  whatsoever,  shall,  at  any  time 
hereafter,  under  any  pretence  or  description  whatever,  be. 
eligible  to  or  capable  of  holding  any  civil  or  military  offioe  or 
pliu^e  within  this  state. 
Miutu.  XL.  And  whereas  it  is  of  the  utmost  importance  to  the 

safety  of  every  state,  that  it  should  idways  be  i|i  a  condition 
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of  defence ;  and  It  is  the  duty  of  every  man  who  enjoys  the 
protection  of  society,  to  be  prepared  and  willing  to  defend  it ; 
thk  convention,  therefore,  in  the  name,  and  by  the  authority 
of  the  good  people  of  this  state,  doth  obdain,  determine, 
AKD  DECLARE,  That  the  militia  of  this  state,  at  all  times 
hereafter,  as  well  in  peace  as  in  war,  shall  be  armed  and 
disciplined,  and  in  readiness  for  service.  That  all  such  of 
the  inhabitants  of  this  state  (being  of  the  people  called 
Quakers)  as  from  scruples  of  conscience,  may  be  averse  to 
the  bearing  of  arms,  be  therefrom  excused  by  the  legislature, 
and  do  pay  to  the  state  such  sums  of  money,  in  lieu  of  their 
peiBonal  service,  as  the  same  may,  in  the  judgment  of  the 
l^islature,  be  worth.  And  that  a  proper  magazine  of  warlike  Magaztnet. 
stores  proportionate  to  the  number  of  inhabitants,  be  forever 
hereafter,  at  the  expense  of  this  state,  and  by  the  acts  of  the 
legislature,  established,  maintained  and  continued,  in  every 
county  in  this  state. 

XLL  And  this  convention  doth  further  okdaik,  detebmine  ^  ^ 
AND  DECLARE,  in  the  name,  and  by  the  authority  of  the  good 
people  of  this  state,  that  trial  by  jury,  in  all  cases,  in  whicli 
it  hath  heretofore  been  used  in  the  colony  of  New-York,  shall 
be  established,  and  remain  inviolate  forever:  And  that  no 
acts  of  attainder  shall  be  passed  by  the  legislature  of  this 
state,  for  crimes  other  than  those  committed  before  the  ter- 
mination of  the  present  war;  and  that  such  acts  shall  not 
work  a  corruption  of  blood.  And  Further,  that  the  legis-  n«w  courts. 
lature  of  this  state  shall,  at  no  time  hereafter,  institute  any 
new  court  or  courts,  but  such  as  shall  proceed  according  to 
the  course  of  the  common  law. 

XLII.  And  this  convention  doth  further,  in  the  name  and  J;^'"^'*** 
by  the  authority  of  the  good  people  of  this  state,  ordain, 
DBTERMENTE  AJSCD  DECLARE,  That  it  shall  be  in  the  discretion 
of  the  legislature  to  naturalize  all  such  persons,  and  in  such 
manner,  as  they  shall  think  proper:  Provided^  all  such  of  the 
persons  so  to  be  by  them  naturalized,  as,  being  bom  in  parts 
beyond  sea,  and  out  of  the  United  States  of  America,  shall 
come  to  settle  in,  and  become  subjects  of  this  state,  shall  take 
an  oath  of  allegiance  to  this  state,  and  abjure  and  renounce 
all  allegiance  and  subjection  to  all  and  every  foreign  king,, 
prince,  potentate,  and  state,  in  all  matters,  ecclesiastical  as 
well  as  civiL    By  order: 

LBONAED  GAN 8BV00ET,  Pres.  pro  Um. 

[Tbe  fbDowlitg  has  bees  pnblUbed  as  an  antheattc  list  of  the  membert  elected  to  the  eonTeii- 
tJoii  which  finrmed  the  preeediog  eonstltntton  Its  ineertloxi  here  will  gratliy  a  laudable 
cortoflHjr,  while  It  will  perpetuate  the  names  of  those  to  whose  labors  their  oonnirj  Is  Indebted 
tor  one  of  the  earliest  written  constitutions  adopted  b/  the  American  states.  In  the  first  or 
left  hand  oolonin  are  placed  the  names  of  those  who  are  round  to  have  attended  the  conTentlon 
at  any  time  trom  the  dsy  the  constitution  was  reported  by  the  select  committee  till  its  adop- 
Ooa-tlHU  Is,  tram  the  eth  of  March  to  the  90th  of  April,  1177,  Indnsive.  In  the  second  or  riffbt 
iMnd  column  are  placed  those  who  are  not  found  to  ha^e  attended  at  all  daring  that  period, 
fbongh  th^  had  been  more  or  less  in  the  eonyention  before,  and  some  of  them  were  members 
0t  t]M  select  oommtttee.] 

v.— «7 
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AUmding  in  March  and  April* 

John  Jay, 
James  Doane, 
John  Morrin  Scott, 
James  Beekman, 
Daniel  Dunscomb, 
Robert  Harper, 
Philip  Livingston, 
Abranam  P.  Lott, 
Peter  P.  Van  Zandt, 
Anthony  Rntgers, 
Evert  Bancker, 
Isaac  Stoatenbergh, 
Isaac  Roosevelt, 
John  Yan  Coortlandt, 
William  Denning. 


Mi  amending 

Jacobus  Van  Zandt, 
Abraham  Brashiet, 
Comfort  Sands, 
Henry  Remsen, 
Oarrit  Abeel, 
John  Broome. 


Abraham  Ten  Broeck, 
Robert  Yates, 
Leonard  Oansevoort, 
Abraham  Yates,  jun., 
John  Ten  Broeck, 
John  Tayler, 
Peter  R.  Livingston, 
Robert  Van  Rensselaer, 
Matthew  Adgate, 
John  I.  Bleedcer, 
Jacob  Cnyler. 


Robert  R.  Livingston, 
Zephaniah  Piatt, 
John  Schenck, 
Jonathan  Landon, 
Oilbert  Livingston, 
James  Liviogston, 
Henry  Schenck* 


Christopher  Tappen, 
Matthew  Rea, 
Matthew  Cantine, 
Charles  De  Witt, 
Arthur  Parks. 


Pierre  Van  Courtlandt, 
Gouvemeur  Morris, 
Oilbert  Drake, 
Lewis  Graham, 

Lockwood, 

Zebediah  Mills, 
Jonathan  Piatt, 
Jonathan  G.  Tdmi^diii. 


ALBANY. 


DUTCHESS. 

Nathaniel  Sackett, 
Dr.  Crane, 
Mr.  Hopkins. 


ULSTER. 

Levi  Pawling, 
Henry  Wisner,  jr. 


WESTCHESTER. 

Lewis  Morris, 
William  Paulmng, 
Mr.  Haveland. 
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ORANGE. 
WilliftBi  AffiflCMi,  John  Haring, 

Henry  Wisner.  Mr.  Little, 

Jeremiah  Clarke,  David  Pye, 

Isaac  Sherwood,  Thomas  Outwater. 

Joehna  H.  Smith. 

SUFFOLK.  • 

William  Smith,  Nathaniel  WoodhnU, 

Thomas  TredweD,  Thomas  Deering, 

John  Sloss  Hobart,  David  Gelston. 

Matthias  Bnmet  Miller, 
Ezra  L'Hommedieo. 

QUEENS. 
Jcmathan  Lawrence  Rev.  Mr.  Eettletas, 

Samuel  Townsend, 
James  Townsend, 
Mr.  Van  Wyck, 
OoL  BlaokwelL^ 

TRTON. 
William  Harper, 
Isaac  Paris, 
Mr.  Yeeder, 
John  Moore, 
Benjamin  Newkirk. 

CHARLOTTE. 

John  Williams, 
Alexander  Webster, 
William  Duer. 

CUMBERLAND. 
Simeon  Stephens.  Joseph  Marsh, 

John  Sessions. 

GLOUCESTER. 

Jacob  Bayley, 
Peter  Olcott. 

KINGS  AND  RICHMOND. 

II  4oM  not  imMr  flfom  nj  entry  on  the  iofanialt,  or  from  anypcptn  now  to  be  ftnind,  thai 
the  memben  elected  In  these  two  oonntiee,  (If  anyj  ever  attended  the  proyinctal  oongrees,  or 
the  eoBTontlon,  after  the  Wih  Jnne,  ITTB.  BelbM  that  period  Heeart.  Bancfcer  and  Lawrenee 
were  la  the  prorlnoial  congreaa,  from  Bichmond ;  and  In  the  month  of  Jnne,  1779,  Hesara.  Jonr- 
ner.  Oonaer  and  Oortoljon  were  occaalonaUy  attending  from  BIchmoad,  «nd  Meaan.  LeObrta, 
BMhrmna,  and  Oonenhareni  from  Xinfi.] 


AMElVDMESrTS  TO  FIRST  CONSTITUTION. 

ni  OQiammrum  oi  ran  DmaaAm  oi  tbi  n ati  oi  raw  toek. 

Albant,  Octobxb  27, 1801. 

WHHBBA8  fhe  legidatuie  of  tbis  state,  by  their  act  passed  PrMmUa. 
the  flixtfa  day  of  April  last»  did  propose  to  the  citizens  of  this 
state,  to  elect  \^j  ballot  delegates  to  meet  in  convention,  "  for 
ihepiupoee  of  crafiidering  the  parts  of  theccmstitatlon  of  this 
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THE  FIRST  CONSTITUTION 

state,  lespecting  the  number  of  senators  and  members  of 
assembly  in  this  state,  and  with  power  to  reduce  and  limit  the 
number  of  them  as  the  said  convention  might  deem  proper; 
and  also  for  the  purpose  of  considering  and  determining  the 
true  construction  of  the  twenty-third  article  of  the  constitu- 
tion of  this  state  relative  to  the  right  of  nomination  to  ofl3ce ;" 
And  whekeas  the  people  of  this  state  have  elected  the 
members  of  this  convention  for  the  purpose  above  expressed ; 
and  this  convention  having  maturely  considered  the  subject 
thus  submitted  to  their  determination,  do,  in  the  name  and 
by  the  authority  of  the  people  of  this  state,  okdaik,  deter- 
mine AND  DEGLABE  : 

I.  That  the  number  of  the  members  of  the  assembly  here- 
after to  be  elected,  shall  be  one  hundred,  and  shall  never 
exceed  one  hundred  and  fifty. 

II.  That  the  legislature  at  their  next  session,  shall  appor- 
tion the  said  one  hundred  members  of  the  assembly  among 
the  several  counties  of  this  state,  aa  nearly  as  may  be,  accord- 
ing to  the  number  of  electors  which  shall  be  found  to  be  in. 
each  county  by  the  census  directed  to  be  taken  in  the  present 
year- 

in.  That  ftom  the  first  Monday  in  July  next,  the  number 
of  the  senators  shall  be  permanently  thirty-two,  and  that  the 
present  number  of  senators  shall  be  reduced  to  thirty-two  in 
the  following  maimer,  that  is  to  say :  The  seats  of  the  eleven 
senators  composing  the  first  class,  whose  time  of  service  will 
expire  on  the  first  Monday  in  July  next,  shall  not  be  filled  up : 
and  out  of  the  second  class  the  seats  of  one  senator  from  the 
middle  district,  and  of  one  senator  fix>m  the  southern  district, 
shall  be  vacated  by  the  senators  of  those  districts  belonging 
to  that  class,  casting  lots  among  themselves ;  out  of  the  third 
class  the  seats  of  two  senators  fi*om  the  middle  district,  and 
of  one  senator  j&om  the  eastern  district,  shall  be  vacated  in  ' 
the  same  manner ;  out  of  the  fourth  class  the  seats  of  one 
senator  fi^m  the  middle  district,  of  one  senator  firom  the 
eastern  district,  and  of  one  senator  from  the  west^n  district, 
shall  be  vacated  in  the  same  manner ;  and  if  any  of  the  said 
classes  shall  neglect  to  cast  lots,  the  senate  shi^  in  such  case 
proceed  to  cast  lots  for  such  class  or  classes  so  neglecting. 
And  that  eight  senators  shall  be  chosen  at  ^e  next  election, 
in  such  districts  as  the  legislature  shall  direct,  for  the  purpose 
of  apportioning  the  whole  number  of  senators  amongst  the 
four  great  districts  of  this  state,  as  nearly  as  may  be,  accord** 
ing  to  the  number  of  electors  qualified  to  vote  for  senators, 
which  shall  be  foimd  to  be  in  each  of  the  said  districts  by  the 
census  above  mentioned ;  which  eight  senators  so  to  be  chosen 
shall  form  the  first  class. 

lY.  That  fiom  the  first  Monday  in  July  next,  and  on  the 
return  of  every  census  thereafter,  tiie  number  of  the  assembly 
shall  be  increased  at  the  rate  of  two  members  for  every  year, 
until  the  whole  number  shall  amount  to  one  hundred  and  fi^  ;- 
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aad  that  upon  the  return  of  every  such  census,  the  legislature  |f^^Pi^ 
diall  api>ortion  the  senators  and  members  of  the  assembly  tonmS*' 
amongst  the  great  districts  and  counties  of  this  state,  as  m!^^' 
nearly  as  may  be,  according  to  the  number  of  their  respective    - 
electors :  Frovided,  That  the  legislature  shall  not  be  prohibited 
by  anything  herein  contained,  from  allowing  one  member  of 
assembly  to  each  county,  heretofore  erected  within  this  state. 

V.  And  this  convention  do  further,  in  the  name  and  by  the  Jjj^^,,, 
authority  of  the  people  of  this  state,  OBDAm,  detebmike  ssShuifde^ 
AND  DEGLABB,  That  by  the  true  construction  of  the  twenty-  wtimiSST 
third  article  of  the  constitution  of  this  state,  the  right  to  *<«>»«>*• 
nominate  all  officers  other  than  those  who  by  the  constitution 
are  directed  to  be  otherwise  appointed,  is  vested  conciuiently 
in  the  person  administering  the  government  of  this  state  for 
the  time  being,  and  in  each  of  the  members  of  the  council 
of  appointment.  By  order, 

A.  BUBB, 

I¥e$ideni  of  the  Convention^ 

and  Delegate  from  Orange  County , 
Attest, 


Jambs  Vaij  Ingbn,  )  a,,^tari«L 
Joseph  Oonstaot,  \  ^^^^^^^ 


THE  SECOND  CONSTITUTION  OF  THE  STATE  OF  NEW  YORK. 

Wb,  the  people  of  the  state  of  Kew-York,  acknowledging 
with  gratitude  the  grace  and  beneficence  of  Ood,  in  per- 
mitting us  to  make  choice  of  our  form  of  government,  do 
establish  this  constitution. 

ABTICI^E  FIB8T. 

SBa  L  The  legislative  power  of  this  state,  shaU  be  vested  i-^g*^*""- 
in  a  senate  and  an  assembly. 

Sbo.  n.  The  senate  shall  consist  of  thirty-two  members,  senata. 
The  senators  shall  be  chosen  for  four  years,  and  shall  be 
fieeholders.    The  assembly  shall  consist  of  one  hundred  and  ABsemuy. 
twenty-eight  members,  who  shall  be  annually  elected. 

Sec*  HE.  A  majority  of  each  house  shall  constitute  a  quorum  ^^onm. 
to  do  business.    Bach  house  shall  determine  the  rules  of  its  ^^^ 
own  proceedings,  and  be  the  judge  of  the  qualifications  of 
its  own  mraibm9.    Each  house  shall  choose  its  own  officers ;  oacen. 
and  the  senate  shall  choose  a  temporary  president,  when  the 
lieatenant-govemor  shall  not  attend  as  president,  or  shall  act 
as  governor. 

Sbo.  IV.  Bach  house  shall  keep  a  journal  of  its  proceedings,  g^™^^ 
and  publish  tiie  same,  except  such  parts  as  may  requuie      ^' 
seerecy.    The  doors  of  each  house  shall  be  kept  open,  except 
wbea  the  pabUe  wdftie  shall  require  secrecy.    Kcither  house 
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shall,  withoat  tiie  consent  of  the  other,  acyonm  for  more  than 
two  days. 

BeDitari«i       Sbo.  Y.  The  State  shall  be  divided  into  eight  districts,  to 

^^^    be  called  senate  districts,  each  of  which  shall  choose  four 
senators. 

No.  1.  The  first  district  shall  consist  of  the  connties  of  Suffolk, 

.    Queens,  Kings,  Bichmond,  and  New-York. 

Ko.1  The  second  district,  shidl  consist  of  the  counties  of  West- 

chester, Putnam,  Dutchess,  Bockland,  Orange,  Ulster,  and 
Sullivan. 

Na  8.  The  third  district,  shall  consist  of  the  counties  of  Greene, 

Oolumbia,  Albany,  Bensselaer,  Schoharie,  and  Schenectady. 

vo,  4.  The  fourth  district,  shall  consist  of  the  counties  of  Saratoga, 

Montgomery,  Hamilton,  Washington,  Warren,  Olinton,  Essex, 
FranUin,  and  St.  Lawrence. 

No.  6.  The  fifth  district,  shall  consist  of  the  counties  of  Herkimer, 

Oneida,  Madison,  Oswego,  Lewis,  and  Jefferson. 

No.  6.  The  sixth  district,  sh^  consist  of  the  counties  of  Delaware, 

Otsego,  Ohenango,  Broome,  Oortland,  Tompkins,  and  Tioga. 

Ka  7.  The  seventh  ^strict,  shall  consist  of  the  counties  of  Onon- 

daga, Oayuga,  Seneca,  and  Ontario. 

Na  8.  The  eightii  district,  shall  consist  of  the  counties  of  Steuben, 

Livingston,  Monroe,  Genesee,  Niagara,  Erie,  Allegany,  Catta- 
raugus,  and  Ohautauque. 

di^^^to  ^^^  ^  ^^^^  ^  ^^^  senate  shall  meet,  after  the  first  election 
to  be  held  in  pursuance  of  this  constitution,  they  shall  cause 
the  senators  to  be  divided  by,  lot,  into  four  classes,  of  dght 
in  each,  so  that  every  district  shaU  have  one  senator  of  each 
class ;  the  classes  to  be  numbered,  one,  two,  three,  and  four. 
And  the  seats  of  the  first  class,  shall  be  vacated  at  the  ^id 
of  the  first  year;  of  the  second  class,  at  the  end  of  the  second 
year;  of  the  third  class,  at  the  end  of  the  third  year;  of  the 
fourth  class,  at  the  end  of  the  fourth  year;  in  order  that  one 
senator  be  annually  elected  in  each  senate  district 
Sso.  YI.  An  enumeration  of  the  inhabitants  of  the  state. 


uk^.  shall  be  taken,  under  the  direction  of  the  legislature,  in  the 
year  one  thousand  eight  hundred  and  twenty*five,  a.nd  at  the 

be'iut^d!'  end  of  every  ten  years  thereafter;  and  the  said  districts  shall 
be  so  altered  by  the  legislature,  at  the  flrot  session  after  the 
return  of  ev^ry  enumeration,  that  each  senate  district  shaU 
contain,  as  nearly  as  may  be,  an  equal  number  of  inhabitants, 
excluding  aliens,  paupers  and  persons  of  colour  not  taxed; 

Toremahi  aud  shall  remain  unaltered,  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous 
territory;  and  no  county  shall  be  divided  in  the  finmation  of 
a  senate  district. 

SSmbiJto     ^®^"  ^^-  "^^^  members  of  the  assembly,  shall  be  chosen 

ttonSS!^  by  counties,  and  shall  be  apportioned  among  the  several 
counties  of  the  state,  as  nearly  as  may  be,  according  to  the 
numbers  of  their  respective  inhabitants,  excluding  atiens, 
paupers,  and  persons  of  colour  not  taxed.    An  appoitionment 
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of  members  of  assembly,  shall  be  made  by  the  legislataie,  at 
its  Bret  session  after  the  return  of  every  emmieration ;  and 
*when  made,  shall  remam  unaltered  until  another  enumeration 
fihall  have  been  taken.    But  an  apportionment  of  the  mem- 
bers of  the  assenfbly,  shall  be  made  by  the  present  legislature, 
according  to  the  last  enumeration  taken  under  the  authority 
of  tiie  United  States,  as  nearly  as  may  be.     Every  comity  5^^^^ 
heretofore  established,  and  separately  organized,  shall  always  toSSe 
be  entitled  to  one  member  of  the  assembly;  and  no  new  "*®™^ 
county  shall  hereafter  be  erected,  unless  its  population  shall 
entitle  it  to  a  member. 

Sec.  Vm.  Any  bill  may  originate  in  either  house  of  the  bui*. 
legislature ;  and  all  bills  pasised  by  one  house,  may  be  amended 
by  the  other. 

Sec.  IX.  The  members  of  the  legislature,  shall  receive  for  ^^^^^ 
their  services,  a  compensation  to  be  ascertained  by  law,  and  "**"  *'** 
paid  out  of  the  public  treasury;  but  no  increase  of  the  com- 
X>ensation  shall  take  effect,  during  the  year  in  which  it  shall 
bave  been  made.  And  no  law  slmll  be  passed,  increasing  the 
compensation  of  the  members  of  the  legislature,  beyond 
the  sum  of  three  dollars  a  day. 

Sec.  X.  No  member  of  the  legislature,  shall  receive  any  f^%^^^ 
civil  appointment  from  the  governor  and  senate,  or  from  the  appoint- 
legislature,  during  the  term  for  which  he  shall  have  been  "'^^'* 
elected. 

Sec.  XI.  No  person,  being  a  member  of  congress,  or  hold-  Jf/^^^ 
iug  any  judicial  or  military  office  under  the  United  States,  i^ombeing 
shall  hold  a  seat  in  the  legislature.    And  if  any  person,  shall,  "*^***"- 
while  a  member  of  the  legislature,  be  elected  to  congress,  or 
appomted  to  any  office,  civil  or  military,  under  the  govern- 
ment of  the  United  States;  his  acceptance  tihereof,  shall 
Tacate  his  seat. 

Sbo.  XII.  Every  bill  which  shall  have  passed  the  senate  f^^^^^ 
and  assembly,  shall,  before  it  become  a  law,  be  presented  to  to  the 
the  governor:  if  he  approve,  he  shall  sign  it;  but  if  not,  he  nl^^ 
Bhall  return  it  with  his  objections  to  that  house  in  which  it  5{j^?}Ji2f 
fihall  have  originated;  who  shall  enter  the  objections  at  large  ^^*^.  * 
on  their  journal,  and  proceed  to  reconsider  it.    If  after  such 
reeonsideralion,  two-thirds  of  the  members  present  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections, 
to  the  other  house,  by  which  it  shall  likewise  be  reconsidered; 
and  if  approved  by  two-thirds  of  the  members  present,  it 
shall  become  a  law.    But  in  all  such  cases,  the  votes  of  both 
houses  shall  be  determined  by  yeas  and  nays,  and  the  names 
of  the  persons  voting  for,  and  against,  the  bill,  shall  be 
entered  on  the  journal  of  each  house  respectively.    If  any  JS^JJiiJ^, 
bill  shall  not  be  returned  by  the  governor  within  ten  days  j^^*^ 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it, 
tmless  the  legislature  shall,  by  their  adjournment,  prevent  its 
letom;  in  which  case  it  shall  not  be  a  law. 
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^^nma       Sbo.  XTTT,  All  offioeis  holding  their  offices  during  good  be- 

beramo'?!!  hayiour  may  be  lemoyed  by  joint  resolution,  of  the  two 

NKaauoiL  houses  of  the  legislature,  if  two-thirds  of  all  the  members 

elected  to  the  assembly,  and  a  majority  of  all  the  menoh 

bers  elected  to  the  senate,  concur  therein. 

Le^siatue      Sbo.  XIV.  The  poUtical  year  shall  begin  on  the  first  day  of 

mel^        January;  and  the  legislature  shall  every  year,  assemble  on 

the  first  Tuesday  of  January,  imless  a  different  day  diaU  be 

appointed  by  law. 

Time  of         Sbo.  XV.  The  next  election  for  governor,  lieutenant-gov- 

d^ition.     emor,  senators,  and  members  of  assembly,  shall  commence 

on  the  first  Monday  of  Hfovember,  one  thousand  eight  hun* 

dred  and  twenty-two;  and  all  subsequent  elections,  shall  be 

held  at  such  time,  in  the  month  of  October  or  November,  as 

the  legislature,  shall  by  law,  provide. 

Kowoffl.         Sbo.  Xyi.  The  governor,  lieutenant-governor,  senators, 

and  members  of  assembly,  first  elected  under  this  constitution, 

shall  enter  on  the  duties  of  their  respective  offices,  on  the  fiist 

day  of  January,  one  thousand  eight  hundred  and  twenty- 

BziBtfiig     three;  and  the  governor,  lieutenant-govemor,  senators  and 

members  of  assembly,  now  in  office,  shall  continue  to  hold 

the  same,  until  the  first  day  of  January,  one  thousand  eight 

hundred  and  twenty-three,  and  no  longer. 

article:  §B€oio>. 

onaiiflca.  Seo.  I.  Evcry  male  citizen,  of  the  age  of  twenty-one  years, 
eiMto^.  who  shall  have  been  an  inhabitant  of  this  state  one  year  pie- 
ceding  any  election,  and  for  the  last  six  months  a  resident  of 
the  town  or  county  where  he  may  offer  his  vote;  and  shall 
have,  within  the  year  next  preceding  the  election,  paid  a  tax 
to  the  state  or  county,  assessed  upon  his  real  or  personal 
property;  or  shall  by  law  be  exempted  flx)m  taxation;  or 
being  armed  and  equipx>ed  according  to  law,  shall  have  per- 
formed within  that  year,  military  duty  in  the  militia  of  this 
state;  or  who  shall  be  exempted  fiH)m  performing  militia  duty 
in  consequence  of  being  a  fireman  in  any  city,  town  or  village 
in  this  state:  and  also,  every  male  citizen  of  the  age  of 
twenty-one  years  who  shall  have  been,  for  three  years  next 
preceding  such  election,  an  inhabitant  of  this  state;  and  for 
the  last  year,  a  resident  in  the  town  or  county,  where  he  may 
offer  his  vote;  and  shall  have  been,  witUn  the  last  year, 
assessed  to  labor  upon  the  public  highways,  and  shall  have 
performed  the  labor,  or  paid  an  equivalent  therefor,  acpording 
to  law,  shall  be  entitled  to  vote  in  the  town  or  waid  where  be 
actually  resides,  and  not  elsewhere,  for  all  officers  that  now 
M*n?redfor  ®^'  ^^  hereafter  may  be,  elective  by  the  people:  but  no  man 
m?n  of  ^'  of  colour,  uulcss  hc  shall  have  been  for  three  years  a  citizen 
colour.  ^£  jjjg  state,  and  for  one  year  next  preceding  any  election, 
shall  be  seised  and  possessed  of  a  freehold  estate  of  the  value 
of  two  hundred  and  fifty  dollars,  over  and  above  all  debts  and 
incumbrances  charged  thereon;  and  shall  hove  been  actually 
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rated,  and  paid  a  tax  thereon,  shall  be  entitled  to  vote  at  any 
such  election.  And  no  person  of  colour  shall  be  subject  to 
direct  taxation  unless  he  shall  be  seised,  and  possessed,  of 
sndi  real  estate  as  aforesaid. 

Sbo.  II.  Laws  may  be  passed,  excluding  firom  the  right  of  J?^^gy 
iguffirage,  persons  who  have  been,  or  may  be,  convicted  of  in-  dll^  ^ 
iunous  crimes. 

SBsa  in.  Laws  shall  be  made  for  ascertaining  by  proper  ^^^^ 
proofs,  the  citizens  who  shall  be  entitled  to  the  right  of  suffirage,  vote. 
beieby  established. 

Sec.  IV.  All  elections  by  the  citizens,  shall  be  by  ballot,  S^*£3J^X^ 
except  for  such  town  officers  as  may  by  law  be  directed  to  be 
otherwise  chosen. 

ARTICXE  THIRB. 

Sbc.  I.  The  executive  power  shall  be  vested  in  a  governor.  Jj^"^** 
He  shaU  hold  his  office  for  two  years ;  and  a  lieutenant-gov- 
ernor, shall  be  chosen  at  the  same  time,  and  for  the  same 
term. 

Sbg.  U.  No  person,  except  a  native  citizen  of  the  United  S^i^^^e 
States,  shall  be  eligible  to  the  office  of  governor ;  nor  shall  governor. 
any  person  be  eligible  to  that  office,  who  shall  not  be  a  free- 
holder, and  shall  not  have  attained  the  age  of  thirty  years, 
and  have  been  five  years  a  resident  within  tiiis  state ;  imless 
he  shaU  have  been  absent  during  that  time,  on  public  business 
of  the  United  States,  or  of  this  state. 

Sbc.  IIL  The  governor  and  lieutenant-governor  shall  be  f^SZ!^ 
elected  at  the  times  and  places  of  choosing  members  of  the  M>d  u. 
legislature.     The  persons  respectively  having  the  highest  ■^^•"**'- 
number  of  votes  for  governor  and  lieutenant-governor,  shall 
be  elected ;  but  in  case  two  or  more  shall  have  an  equ^  and 
the  highest  number  of  votes  for  governor,  or  for  lieutenant- 
gov^nor,  tiie  two  houses  of  the  legislature,  shall  by  joint  bal- 
lot, dioose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes,  for  governor,  or  lieutenant-governor. 

SBa  rv.  The  governor  shall  be  general  and  commander-in-  ^^li'J? 
ehi^  of  all  the  militia,  and  admiral  of  the  navy  of  the  state.  ^"^^^"^ 
He  shall  have  power  to  convene  the  legislature,  (or  the  senate  ^^'' 
only,)  on  extraordinary  occasions.    He  shall  communicate  by 
message  to  the  legislature  at  every  session,  the  condition  of 
the  state ;  and  reeonunend  such  matters  to  them  as  he  shall 
Judge  expedient.    He  shall  transact  all  necessary  business 
with  the  officers  of  goven^ment,  civil  and  military.    He  shall 
expedite  all  such  measures  as  may  be  resolved  upon  by  the 
legislature,  and  shall  take  care  that  the  laws  are  faithfiilly 
executed.    He  shall,  at  stated  times,  receive  for  his  services,  ^^^',^, 
a  compensation  which  shall  neither  be  increased  nor  dimin- 
ished, during  the  term  for  which  he  shall  have  been  elected. 

Sbc.  V.  The  governor  shall  have  power  to  grant  reprieves  Jjjf^*"* 
and  pardons  after  conviction,  for  all  offences,  except  treason 
and  cases  of  impeachment.    Upon  convictions  for  treasoUi 
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he  shall  have  power  to  suspend  the  execatiou  of  the  sentence, 

iintil  ^e  case  shall  be  reported  to  the  legislatnie  at  its  next 

meeting ;  when  the  legislature  shall  either  pardon,  or  direct 

the  execatiion  of  the  criminal,  or  grant  a  fisu^er  reprieve. 

hen  Sbo.  YI.  In  case  of  the  impeachment  of  the  governor,  or 

>r|^^    his  removal  fix>m  office,  death,  resignation,  or  iu>sence  ftom 

jrJevoiTe  ^j^^  ^^^^^  ^^  powcTs  and  dutios  of  the  office  shall  devolve 

SSJeSS*'  "P^^  ^^  lieutenant-governor,  for  the  residue  of  the  term,  op 

until  the  governor  absent  or  impeached,  shall  return  or  be 

acquitted.    But  when  the  governor  shall,  with  the  consent  of 

the  legislature,  be  out  of  the  state,  in  time  of  war,  at  the  head 

of  a  military  force  thereof,  he  shall  still  continue  command^v 

in-chief  of  all  the  military  force  of  the  state. 

prMtdent        Bbg.  YII.  The  lieutenant-governor  shall  be  president  of  the 

S^tL       senate,  but  shall  have  only  a  casting  vote  therein.    If  during 

^vJ^Sin  *  vfl'cancy  of  the  office  of  governor,  the  lieutenant-governor 

Mrt^^'  °  shall  be  impeached,  displa^,  resign,  die,  or  be  absent  from 

the  state,  the  president  of  the  senate  shs^l  act  as  governor, 

until  the  vacancy  shall  be  filled,  or  the  disability  slwU  cease. 

ARTICEii:  rOClKTH. 

diooftin^or      '^^^*  '*  ^I^i^i^  officers  shall  be  chosen,  or  appointed  as  fol- 
Bp^tSL^  lows :  captains,  subalterns,  and  non-commissioned  officers, 
^SSoui      shall  be  chosen  by  the  written  votes  of  the  members  of  their 
respective  companies.    [Field  officers  of  regiments  and  s^a- 
rate  battalions,  by  the  written  votes  of  tiie  commissioned 
officers  of  the  respective  regiments,  and  separate  battalions. 
Brigadier-generals  by  the  field  officers  of  their  respective 
brigades.    Miyor-generals,  brigadier-generals,  and  command- 
ing officers  of  regiments  or  sei>arate  battalions,  shall  appoint 
the  staff  officers  of  their  respective  divisions,  brigades,  regi- 
ments or  separate  battalions. 
iMBeen  to       Seg.  II.  The  govcmor  shall  nominate,  and  with  the  consent 
edby'tha     of  the  scuatc,  appoint  all  major-generals,  brigade  inspectors, 
^Muu«.  £uid  chie&  of  the  staff  d^artments,  except  the  acyntant-gen- 
oral,  and  commissary-general.    The  a^utantr-general  shall  be 
appointed  by  the  governor. 
Beetionof      Seo.  III.  The  legislature,  shall  by  law,  direct  the  time  and 
SftcU.      manner  of  electing  militia  officers,  and  of  certifying  their  elec- 
tions to  the  governor. 
S^^m-        ^^^*  ^*  ^^  commissioned  officers  of  tibe  militia,  shall  be 
■27*1?^  commissioned  by  the  governor ;  and  no  commissioned  officer 
shall  be  removed  from  office,  unless  by  the  senate  on  the  recom- 
mendation of  the  governor,  stating  the  grounds  on  which  such 
removal  is  reconmiended,  or  by  the  decision  of  a  court-martia], 
pursuant  to  law.    The  present  officers  of  the  militia  shall  hold 
their  commission,  subject  to  removal  as  before  provided. 
mmu!^^^      Sbo.  V.  In  case  the  mode  of  election  and  appointment  of 
oflio«ramaT  militia  offlcers,  hereby  directed,  shall  not  be  found  conducive 
^  ^'      to  the  improvement  of  the  militia,  the  legislature  may  abolish 
the  same,  and  provide  by  law  for  th^  appointment  and 
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lemoyal,  if  two-thiids  of  fhe  members  present  in  each  house, 
shall  coDCor  therein. 

Sec.  VI.  The  secretary  of  state,  comptroller,  treasurer,  gjjj^^ 
attorney-general,  surveyor-general  and  commissary-general  ap^intod. 
shall  be  appointed  as  follows :  The  senate  and  assembly  shall 
each  opeoly  nominate  one  person  for  the  said  offices  respec- 
tively ;  after  which,  they  shall  meet  together,  and  if  they  shall 
agree  in  their  nominations,  the  person  so  nominated  shall  be 
appointed  to  the  office  for  which  he  shall  be  nominated.    If 
tiiey  shall  disagree,  the  appointment  shall  be  made  by  the 
joint-ballot  of  9ie  senators  and  members  of  assembly.    The  Jg^"<>' 
treasurer  shall  be  chosen  annually.    The  secretary  of  state,  ^  ^ 
comptroller,  attorney-general,  surveyor-general,  and  commis- 
sary-general, shall  hold  their  offices  for  three  years,  unless 
sooner  removed  by  concurrent  resolutions  of  the  senate  and 
assembly. 

8bc.  Vn.  The  governor  shall  nominate,  by  message,  in  ^^(^^ 
"vmting,  and  with  the  consent  of  the  senate,  shall  appoint,  edby^v- 
all  judicial  officers,  except  justices  of  the  peace,  who  diaU  be  S^L^ 
appointed  in  manner  following,  that  is  to  say :  The  board  of  JnBtiowjBf 
supervisors  in  every  county  in  this  state,  shall,  at  such  times  ^^t^ 
as  the  legislature  may  direct,  meet  together ;  and  they,  or  a 
majority  of  them  so  assembled,  shaU  nominate  so  many 
persons  as  shall  be  equal  to  the  number  of  justices  of  the 
peace  to  be  appointed  in  the  several  towns  in  the  respective 
counties.  And  the  judges  of  the  respective  county  courts,  or 
a  minority  of  them,  shall  also  meet  and  nominate  a  like 
number  of  persons ;  and  it  shall  be  the  duty  of  the  said  board 
of  supervisors,  and  judges  of  county  courts,  to  compare  such 
nominations,  at  such  time  and  place  as  the  legislature  may 
direct:  And  if  on  such  comparison,  the  said  boards  of  super- 
visors and  judges  of  county  courts,  shall  agree  in  t^eir 
nominations,  in  all,  or  in  part,  they  shall  file  a  certificate  of 
the  nominations  in  which  they  shaU  agree,  in  the  office  of  the 
derk  of  the  county ;  and  the  person  or  persons  named  in  such 
certificates,  shall  be  justices  of  the  i>eace :  And  in  case  of 
disagreement  in  whole,  or  in  part,  it  shall  be  the  farther  duty 
of  the  said  boards  of  supervisors,  and  judges  respectively,  t^) 
taraosmit  their  said  nominations,  so  &r  as  Siey  disagree  in  the 
same,  to  the  governor,  who  shall  select  from  the  said  nomi- 
nations, and  appoint  so  many  justices  of  the  peace,  as  shall 
be  reqtiisite  to  fill  the  vacancies. 

Every  person  appointed  a  justice  of  the  peace,  shall  hold  Jj™.<>^ 
his  office  for  four  years,  unless  removed  by  the  county  court,  ^^ed. 
for  causes  particularly  assigned  by  the  judges  of  the  said 
court    And  no  justice  of  the  peace  shall  be  removed,  until 
he  shall  have  notice  of  the  charges  made  against  him,  and  an 
opportunity  of  being  heard  in  lus  defence.  gj^^^ 

Sbkx  Yni.  Sheriiisi  and  clerks  of  counties,  including  the  cierkioV  ' 
tegister  and  clerk  of  the  city  and  county  of  New  York,  shall  ^S^ster 
h&  chosen  by  the  dectors  of  the  respective  counties,  once  in  S  y?^^"^ 
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every  three  years,  and  as  often  as  vaoandes  aball  happea. 
Sheriffs  shall  hold  no  other  office,  and  be  inelipble  for  tho 
next  three  years  after  the  termination  of  their  offices.  They 
may  be  required  by  law,  to  renew  their  security,  from  time  to 
time;  and  in  default  of  giving  such  new  security,  their  offices 
shall  be  deemed  vacant  But  the  county  shall  never  be  made 
responsible  for  the  acts  of  the  sheriff':  and  the  governor  may 
remove  any  such  sheriff,  clerk,  or  register,  at  any  time  within 
the  three  years  for  which  he  shall  be  elected,  giving  to  sueli 
sheriff,  derk,  or  register,  a  copy  of  the  charge  against  him, 
and  an  opportunity  of  being  heard  in  his  defence,  before  any 
removal  shall  be  made. 

Sec.  IX.  The  clerks  of  courts,  except  those  clerks  whose 
appointment  is  provided  for  in  the  preceding  section,  shall  be 
appointed  by  the  courts  of  which  they  respectively  are  clerks; 
and  district  attornies,  by  the  county  courts.  Clerks  of  courts 
and  district  attornies,  shall  hold  their  offices  for  three  years, 
unless  sooner  removed  by  the  courts  appointing  them. 

Sec.  X.  The  mayors  of  all  the  cities  in  this  state  shall  be 
appointed  annually,  by  the  common  councils  of  the  respective 
cities. 

Sec.  XI.  So  many  coroners  as  the  legislature  may  direct, 
not  exceeding  four  in  each  county,  sh^l  be  elected  in  the 
same  manner  as  sheriff^,  and  shall  hold  their  offices  for  the 
same  term,  and  be  removable  in  like  manner. 

Sec.  XTI.  GRie  governor  shall  nominate,  and  with  the  con- 
sent of  the  senate,  appoint  masters  and  examiners  in  chancerj'^ ; 
who  shall  hold  their  offices  for  three  years,  imless  sooner 
removed  by  the  senate,  on  the  recommendation  of  the 
governor.  The  registers  and  assistant  renters,  shaU  be 
appointed  by  the  chancellor,  and  hold  then*  offices  during 
his  pleasure. 

Sec.  Xni.  The  clerk  of  the  court  of  oyer  and  terminer, 
and  general  sessions  of  the  peace,  in  and  for  the  city  and 
county  of  New-Tork,  shall  be  appointed  by  the  court  of 
general  sessions  of  the  peace  in  said  city,  and  hold  his  office 
during  the  pleasure  of  the  said  court :  and  such  clerks  and 
other  officers  of  courts,  whose  apiK)intment  is  not  herein 
provided  for,  shall  be  apiK)inted  by  the  several  courts,  or  by 
the  governor,  with  the  consent  of  the  senate,  as  may  be 
directed  by  law. 

Sec.  XIV.  The  special  justices,  and  the  assistant  Justices, 
and  their  clerks,  in  the  city  of  New- York,  shall  be  appointed 
by  the  common  council  of  the  said  city;  and  shall  hold  their 
offices  for  the  same  term,  that  the  justices  of  the  i>eaoe,  in 
the  other  counties  of  this  state,  hold  their  offices,  and  sh^l  be 
removable  in  like  manner. 

Seo.  XV.  All  officers  heretofore  elective  by  the  people, 
shall  continue  to  be  elected;  and  all  other  officers,  whose 
appointment  is  not  provided  for,  by  this  constitution,  and  all 
officers,  whose  offices  may  be  hereafter  created  by  law,  shall 
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be  elected  by  the  people,  or  appointed,  as  may  by  law  be 
directed. 

SBC.  XVI.  Where  the  dnration  of  any  of9ce  is  not  pre-  Jimtum  of 
iscribed  by  this  constitution,  it  may  be  declared  by  law ;  and  ^  "^ 
if  not  so  declared,  such  office  shall  be  held  during  the  pleasure 
of  the  authority  making  the  appointment. 

ARTICIJB  FIFTH. 

Sec.  L  The  court  for  the  trial  of  impeachments,  and  the  ^^SjJS'of 
correction  of  errors,  shall  consist  of  the  president  of  dbe  senate,  ^pi^"^;;^ 
tbe  senators,  the  chancellor,  and  the  justices  of  the  supreme  thei^n^- 
court,  or  the  mcgor  part  of  them;  but  when  an  impeachment  ^«! 
shall  be  prosecuted  against  the  chancellor,  or  any  justice  of 
^e  supreme  court,  the  person  so  impeached,  shsdl  be  sus- 
pended fix>m  exercising  his  office,  until  his  acquittal;  and 
when  an  appeal  firom  a  decree  in  dianceiy  shall  be  heard,  tiie 
chancellor  i^iall  inform  the  court  of  the  reasons  for  his  decree, 
but  shall  have  no  voice  in  the  final  sentence ;  and  when  a  writ 
of  error  shall  be  brought,  on  a  judgment  of  the  supreme 
court,  the  justices  of  that  court,  shall  assign  the  reasons  for 
tiieir  judgment,  but  shall  not  have  a  voice  for  its  affirmance 
or  reversal. 

.    Sbo.  IL  The  assembly  shall  have  the  power  of  impeaching  ^J^lch- 
'  all  civil  officers  of  this  state  for  mal  and  corrupt  conduct  in  JJ®^^/*j:*^ 
office,  and  for  high  crimes  and  misdemeanors:  but  a  majority  Mmu/r 
of  all  the  members  elected,  shall  concur  in  an  impeachment. 
Before  the  trial  of  an  impeachment^  the  members  of  the  court 
shall  take  an  oath  or  affirmation,  truly  and  impartially  to  try 
and  determine  the  charge  in  question,  according  to  evidence; 
and  no  person  shall  be  convicted,  without  the  concurrence 
of  two-thirds  of  the  members  present.    Judgment,  in  cases  of 
impeachment,  shall  not  extend  farther  than  the  removal  from 
office,  and  disqualification  to  hold,  and  enjoy,  auy  office  of 
bonor,  trust  or  profit,  under  this  state ;  but  the  party  con- 
victed, shall  be  liable  to  indictment,  and  punishment,  accord- 
ing to  law. 

&EC  in.  The  chancellor  and  justices  of  the  supreme  coiu-t,  ^c«"o^ 
shall  hold  their  offices  during  good  behavior,  or  until  they  shall 
attain  the  age  of  sixty  years. 

Sec.  IV.  The  supreme  court  shall  consist  of  a  chief  justice,  ®JpjJ"* 
and  two  justices,  any  of  whom  may  hold  the  court 

Sec.  V.  The  state  shall  be  divided,  by  law,  into  a  conve-  j^^JJ 
nient  number  of  circuits,  not  less  than  four,  nor  exceeding 
eight,  subject  to  alteration,  by  the  legislature,  fix)m  time  to 
time,  as  tiie  public  good  may  require;  for  each  of  which,  a 
circuit  judge  shall  be  appointed,  in  the  same  manner,  and 
bold  his  office  by  the  same  tenure,  as  the  justices  of  the 
supreme  court;  and  who  shall  possess  the  powers  of  a  justice 
of  tbe  supreme  court  at  chambers,  and  in  the  trial  of  issues 
joined  in  the  supreme  court;  and  in  courts  of  oyer  and  t«- 
miner,  and  gaol  delivery.    And  such  equity  powers  may  be 
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other  offloe. 


vested  in  the  said  circuit  judges,  or  in  the  county  courts,  or 
in  such  other  subordinate  courts,  as  the  legislature  may  by 
law  direct,  subject  to  the  appellate  jurisdiction  of  the  clian- 
cellor. 
jddgMof        Sec.  VI,  Judges  of  the  county  courts,  and  recorders  of 
^S?u.  fta  cities  shall  hold  their  offices  for  five  years,  but  may  be  removed 
by  the  senate,  on  the  recommendation  of  the  governor,  for 
causes  to  be  stated  in  such  recommendation. 
cbftoceuor       Sbo.  VIE.  Neither  the  chancellor,  nor  justices  of  the  su- 
t? hoSion    preme  court,  nor  any  circuit  judge,  shall  hold  any  other  office 
«»h.,  «««•  ^^  public  trust    All  votes  for  any  elective  office,  given  by  the 
legislature  or  the  people,  for  the  chancellor,  or  a  justice  of 
the  supreme  court,  or  circuit  judge,  during  his  continuance  in 
his  judicial  office,  shall  be  void. 

ARTICIiE  SIXTH. 

Oath  of         Sbo.  I.  Members  of  the  legislature,  and  all  officers,  execu- 

SS^    tive  and  judicial,  except  such  inferior  officers  as  may  by  law 

be  exempted,  shall,  before  they  enter  on  the  duties  of  their 

respective  offices,  take  and  subscribe  the  following  oath  or 

affirmation: 

I  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I 
will  support  the  constitution  of  the  United  States,  and  the 
constitution  of  the  state  of  New-York;  and  that  I  will  faith- 
fiilly  dischaj*ffe  the  duties  of  the  office  of  according 

to  the  best  of  my  abOity. 

And  no  other  oath,  declaration,  or  test,  shall  be  required  as 
a  qualiflcation  for  any  office  or  public  trust. 

No  person       Sific.  L  No  member  of  this  state  shall  be  disfranchised,  or 
te^u'^.  deprived  of  any  of  the  rights  or  privileges,  secured  to  any 
citizen  thereof,  unless  by  tlie  law  or  the  land,  or  the  judgment 
of  his  peers. 
Trial  b7         Seo.  II.  Tho  trial  by  jury,  in  all  cases  in  which  it  has  been 
Na^coaru.  heretofi3re  used,  shall  remain  inviolate  forever;  and  no  new 
'  court  shall  be  instituted,  but  such  as  shall  proceed  according 
to  the  course  of  the  common  law;  except  such  courts  of 
equity,  as  the  legislature  is  herein  authorised  to  establish. 
Fr6«en^^      Sec.  III.  The  free  exercise  and  enjoyment  of  religious  pro- 
nu^oL     fession  and  worship,  without  discrimination  or  preference, 
worship,     gjjj^jj  forevOT  be  allowed  in  this  state,  to  all  mankind;  but  the 
liberty  of  conscience  hereby  secured,  shall  not  be  so  construed 
as  to  excuse  acts  of  licentiousness,  or  justify  practices  incon- 
sistent with  the  peace,  or  safety  of  this  state. 
Mintetafftof     Beo.  IY.  Aki)  WHEREAS,  the  ministers  of  the  gospel  are, 
to\Sid^    by  their  profession,  dedicated  to  the  service  of  God,  and  the 
cure  of  souls,  and  ought  not  to  be  diverted  tcom  the  great 
duties  of  their  functions;  therefore,  no  minister  of  the  gospel, 
or  priest  of  any  denomination  whatsoever,  shall  at  any  time 
hereafter,  imder  any  pretence  or  description  wlmtever,  be 
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eligible  to,  or  capable  of  holding,  any  civil  or  military  office 
or  place  within  this  state. 

Sec.  Y.  The  militia  of  this  state,  shall,  at  all  times  here^-  ^j^^ 
after  be  armed  and  disciplined,  and  in  readiness  for  service;  ud^- 
bnt  all  such  inhabitants  of  this  state,  of  any  religious  deno-  ^^^^ 
mination  whatever,  as  from  scraples  of  conscience,  may  be 
averse  to  bearing  arms,  shall  be  excused  therefrom,  by  paying 
to  the  state  an  equivalent  in  money;  and  the  legislature  shall 
provide  by  law,  for  the  collection  of  such  equivalent,  to  be 
estimated  according  to  the  expense,  in  time,  and  money,  of 
an  ordinary,  able-bodied  miUtia-man. 

Sec.  VI.  The  privilege  of  the  writ  of  habeas  corpus,  shall  wmof 
not  be  suspended,  unless  when  in  cases  of  rebellion,  or  inva-  wpuB, 
sion,  the  public  safety  may  require  its  suspension. 

Sec.  YIL  No  person  shall  be  held  to  answer  for  a  capital  l^^*^ 
or  otherwise  infiamous  crime,  (except  in  cases  of  impeach-  ^^ima 
ment ;  and  in  cases  of  the  militia,  when  in  actual  service,  and 
the  land  and  naval  forces  in  time  of  war,  or  which  this  state 
may  keep,  with  the  consent  of  congress,  in  time  of  peace ;  and 
in  cases  of  petit  larceny,  under  the  regulation  of  the  legisla- 
ture ; )  unless  on  presentment,  or  indictment  of  a  grand  jury ; 
and  in  every  trial  on  impeachment  or  indictment,  the  party 
accused  shall  be  allowed  counsel  as  in  civil  actions.  No  per- 
son shall  be  subject,  for  the  same  offence,  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  he  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself ;  nor  be  deprived  ^1^^^ 
of.  life,  liberty,  or  property,  without  due  process  of  law ;  nor  ' 
shall  private  property  be  taken  for  public  use,  without  just 
compensation. 

Sec.  Yni.  Every  citizen  may  freely  speak,  write,  and  pub-  Freedom  or 
lisb  his  sentiments,  on  all  subjects,  being  responsible  for  the  of^Seo^ 
abuse  of  that  right ;  and  no  law  shall  be  passed,  to  restrain,  ^^^'^'^ 
or  abridge  the  liberty  of  speech,  or  of  the  press.    In  all 
prosecutions  or  indictments  for  libels,  the  tinth  may  be 
given  in  evidence,  to  the  jury ;  and  if  it  shall  appear  to  the 
jury,  that  the  matter  charged  as  libellous,  is  true,  aiid  was 
published  with  good  motives,  and  for  justifiable  ends,  the 
party  shall  be  acquitted ;  and  the  jury  shall  have  the  right  to 
determine  the  law  and  the  fact. 

Sec.  IX.  The  assent  of  two-thirds  of  the  members  elected  Js?*"^ 
to  each  branch  of  the  legislature,  shall  be  requisite  to  evQry 
bill  appropriating  the  public  monies  or  property,  for  local  or 
private  purposes,  or  creating,  continuing,  altering,  or  lenew- 
ii^gi  s^J  body  politic  or  corporate. 

Sec.  X.  The  proceeds  of  all  lands  belongmg  to  this  state,  ^^ 
except  such  parts  thereof  as  may  be  reserv^  or  appropriated 
to  public  use,  or  ceded  to  the  United  States,  which  shall  here- 
after be  sold  or  disposed  of,  together  with  the  frind  denomi- 
nated the  common  school  ftmd,  shall  be  and  remain  a  perpetual 
limd  f  tiie  interest  of  which  shall  be  inviolably  appropriateid 
and  applied  to  the  support  of  ooninion  schools  tbroughout  thjs 
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BfttMof     state.    Bates  of  toll,  not  less  than  those  agreed  to  by  Hke 
^^'  canal  commissioners,  and  set  forth  in  their  report  to  the  legis- 

latnie  of  the  twelfth  of  March,  one  thousand  eight  huii<bed 
and  twenty-one,  shall  be  imposed  on,  and  collected  fix>m  all 
parts  of  the  navigable  communications  between  the  great 
western  and  northern  lakes,  and  the  Atlantic  ocean,  which 
now  are,  or  hereafter  shall  be  made  and  completed :  and  the 
said  tolls,  together  with  the  duties  on  the  manufacture  of  all 
salt,  as  established  by  the  act  of  the  fifteenth  of  April,  one 
thousand  eight  hundred  and  seventeen;  and  the  duties  on 
goods  sold  at  auction,  excepting  therefirom,  the  sum  of  thirty- 
three  thousand  five  hundred  dollars,  otherwise  appropriated 
by  the  said  act ;  and  the  amount  of  the  revenue,  established 
by  the  act  of  the  legislature  of  the  thirtieth  of  March,  one 
thousand  eight  huncbed  and  twenty,  in  lieu  of  the  tax  upon 
steam-boat  passengers ;  shall  be  and  remain  inviolably  appro- 
priated and  applied  to  the  completion  of  such  navigable 
communications,  and  to  the  payment  of  the  interest,  and 
reimbursement  of  the  capital,  of  the  money  already  borrowed, 
or  which  hereafter  shall  be  borrowed,  to  make  and  complete 
^r^'not  ^^^  same.    And  neith^  the  rates  of  toll  on  the  said  naviga- 
te i>ere>°^  ble  communications,  nor  the  duties  on  the  manufacture  of 
^^debt    salt  aforesaid,  nor  the  duties  on  goods  sold  at  auction,  as 
Is  paid.       established  by  the  act  of  the  fifteenth  of  April,  one  thousand 
eight  hundred  and  seventeen,  nor  the  amount  of  the  revenue, 
established  by  the  act  of  March  the  thirtieth,  one  thousand 
eight  hundred  and  twenty,  in  lieu  of  the  tax  upon  steam-boat 
passengers,  shall  be  reduced  or  diverted,  at  any  time  before 
the  full  and  complete  payment  of  the  princii>al  and  interest 
of  the  money  borrowed,  or  to  be  borrowed  as  aforesaid.    And 
BftUsprinsTB  thc  legislatuTC  shall  never  sell,  or  dispose  of  the  salt  springs 
JSd!'  ^  ^  belonging  to  this  state,  nor  the  lands  contiguous  thereto,  which 
may  be  necessary,  or  convenient,  for  their  use,  nor  the  said 
navigable  communications,  or  any  part  or  section  thereof ;  but 
the  same  shall  be  and  remain  the  property  of  this  state. 
XottAries        Seo.  XI.  No  lottery  shall  hereafter  be  authorised  in  this 
prohibited,  gj^j^ .  ^^^  ^^  legislature  shall  pass  laws  to  prevent  the  sale 
of  all  lottery  tidkets  within  this  state,  except  in  lotteries 
already  provided  for  by  law. 
PDrchasM       Sec.  XTT.  No  purchase  or  contract  for  the  sale  of  lands  in 
]w>m  k^      this  state,  made  since  the  fourteenth  day  of  October,  one 
dian*.        thousand  seven  hundred  and  seventy-five,  or  which  may  here- 
after be  made,  of,  or  with  the  Indians  in  this  state,  shall  be 
valid,  unless  made  under  the  authority,  and  with  the  consent 
of  the  legislature, 
^rts^^the      Seo.  XIII.  Such  parts  of  the  common  law,  and  of  the  acts 
lawandacu  of  the  legislature  of  the  colony  of  New  York,  as  together  did 
wiralai      form  the  law  of  the  said  colony,  on  the  nineteenth  day  of 
igiriatnre,  ^pj|i^  qj^q  thousaud  scvcu  huudfed  and  seventy-five,  and  the 
ctared  uw.  resolutious  of  the  congress  of  the  said  colony,  and  of  the  con- 
vention of  the  state  of  New  York,  in  foirce  on  tlie  twentieth- 
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day  of  April,  one  thottsand  seven  hundred  and  seventy-seven, 
which  have  not  since  expired,  or  been  repealed,  or  altered ; 
and  such  acts  of  the  legislature  of  this  state,  as  are  now  in 
force,  shall  be  and  continue  the  law  of  this  state,  subject  to 
sach  alterations  as  the  legislature  shall  make  concerning  the 
same.  But  all  such  parts  of  the  common  law,  and  such  of  the 
said  acts,  or  parts  thereof,  as  are  repugnant  to  this  constitu- 
tion, are  hereby  abrogated. 

Sec  XIV.  All  grants  of  land  within  this  state,  made  by  ^^^t 
the  king  of  Great  Britain,  or  persons  acting  under  his  autho-  ^^°}*<Jf 
lity,  after  the  fourteenth  day  of  October,  one  thousand  seven  ofoAat"^ 
hundred  and  seventy-five,  shall  be  null  and  void :  but  nothing  SS^h!^    ' 
contained  in  this  constitution,  shall  affect  any  grants  of  land  ^^^ 
within  this  state,  made  by  the  authority  of  the  said  long  or  ?SSu^ 
Ub  predecessors,  or  shall  annul  any  charters  to  bodies  politic  •*<^*^- 
and  corporate,  by  him  or  them  made,  before  that  day:  or 
shall  afl^  any  such  grants  or  charters  since  made  by  this 
state,  or  by  persons  acting  under  its  authority;   or  shall 
impair  the  obligation  of  any  debts  contracted  by  the  state,  or 
individuals,  or  bodies  corporate,  or  any  other  rights  of  pro- 
perty, or  any  suits,  actions,  rights  of  action,  or  other  proceed- 
ings in  courts  of  justice. 

ARTICXE  EIGHTH. 

8bo.  L  Any  amendment,  or  amendments  to  this  constitu-  ^]g^  - 
tion,  may  be  proposed  in  the  senate  or  assembly,  and  if  the  amend-  ^ 
same  shall  be  agreed  to  by  a  majority  of  the  members  elected  miw^ 
to  each  of  the  two  houses,  such  proposed  amendment  or  »***""^ 
amendments,  sh^I  be  entered  on  their  journals,  with  the  yeas 
and  nays  taken  tiiereon,  and  referred  to  the  legislature  then 
next  to  be  diosen ;  and  shall  be  published,  for  three  months 
previous  to  tilie  time  of  making  such  choice;  and,  if  in  the 
legislature  next  chosen  as  aforesaid,  such  proposed  amend- 
ment, or  amendments,  shall  be  agreed  to,  by  two-thirds  of  all 
the  members  elected  to  each  house,  then  it  shall  be  the  duty 
of  tile  legislatore  to  submit  such  proposed  amendment,  or 
amendments,  to  the  people,  in  such  manner,  and  at  such 
time,  as  the  legislature  shall  prescribe :   and  if  the  people 
shall  approve  and  ratify  such  am^idment,  or  amendments,  by 
a  majority  of  the  electors  qualified  to  vote  for  members  of 
the  legislature,  voting  thereon,  such  amendment,  or  amend- 
ments, shall  become  part  of  the  constitution. 

ARTICU3  imiTH. 

Sec.  L  This  constitution  shall  be  in  force,  fi<om  the  last  ^^j^^ 
day  of  December,  in  the  year  one  thousand  eight  himdred  ukM  S^eu 
and  twenty-two.  But  all  those  parts  of  the  same,  which 
relate  to  the  right  of  suifirage ;  the  division  of  the  state,  into 
seoate-distriets ;  tiie  numb^  of  members  of  the  assembly  to 
be  elected,  in  pursuance  of  this  constitution ;  the  apportion- 
meot  of  auBmfaem  of  assembly;  the  elections  hereby  directed 
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to  commence  on  the  fbrst  Monday  of  November,  in  the  year 
one  thousand  eight  hundred  and  twenty-two ;  the  continuance 
of  the  members  of  the  present  legislature  in  ofiBce,  until  the 
first  day  of  January,  in  the  year  one  thousand  eight  hundred 
and  twenty-three;  and  the  prohibition  against  authorising 
lotteries;  the  prohibition  against  appropriating  the  pubUo 
monies,  or  property,  for  local  or  private  purposes,  or  creating, 
continuing,  altering,  or  renewing  any  body  politic  or  oorporate, 
without  thie  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature,  shall  be  in  force,  and  take 
effect,  from  the  last  day  of  February  next.    The  members  of 
the  present  legislature,  shall,  on  the  first  Monday  of  March 
next,  take  and  subscribe  an  oath  or  affirmation,  to  support 
this  constitution,  so  far  as  the  same  shall  then  be  in  force. 
Sheriff,  clerks  of  counties,  and  coroners,  shall  be  elected  at 
the  election  hereby  directed  to  commence  on  the  first  Monday 
of  November,  in  the  year  one  thousand  eight  hundred  and 
twenty-two ;  but  they  shall  not  enter  on  the  duties  of  their 
offices,  before  the  first  day  of  January  then  next  following. 
wben  ^      The  commissions  of  all  i)ersons  holding  civil  offices  on  the 
co^mV     last  day  of  December,  one   thousand  eight  hundred  and 
lions 6x-     twenty-two,  shall  expire  on  that  day;  but  the  officers  then  in 
commission,  may  respectively  continue  to  hold  their  said 
offices  until  new  appointments,  or  elections,  shall  take  place 
under  this  constitution, 
nectton         Sbo.  II.  The  existing  laws  relative  to  the  manner  of  notify- 
ing, holding,  and  conducting  elections,  making  returns,  and 
canvassing  votes,  shall  be  in  force,  and  observed  in  respect  to 
the  elections  hereby  directed  to  commence  on  the  first  Monday 
of  November,  in  the  year  one  thousand  eight  hundred  and 
twenty-two;  so  &r  as  the  same  are  applicable.     Ajid  the 
present  legislature  shall  pass  such  other  and  further  laws,  as 
may  be  requisite  for  the  execution  of  the  provisions  of  this 
constitution,  in  respect  to  elections. 
Done  in  convention,  at  the  Gapitol  in  the  city  of  Albany, 
the  tenth  day  of  November,  in  the  year  one  thousand 
eight  hundred  and  twenty-one,  and  of  the  independence 
of  the  United  States  of  Arnica,  the  forty-sixth.     In 
witness  whereof,  we  have  hereunto  subscribed  our  names. 

DANIEL  D.  TOMPKINS, 

Prmdent  and  DekgcOeftom  the  County  of  Richmond. 

John  P.  Bacon,  )  g^^retaries 

Samuel  S.  Gakdinbb,  5  »^cretanes. 

(The  fbllowliig  delegatei  composed  the  oo&Tention  which  framed  the  foregoing  oonftitattoB^ 

SUTFOLK.  Nath'l  Seaman, 

Usher  H.  Moore,  Elbert  H.  Jones.* 
Ebenezer  Sa^,  kinos.  \ 

Joshua  SmitL  John  Lefferts. 

QiniSNS.  mcHMONn. 

Bnfiifl  King,  Daniel  D.  Tompkins. 
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mew-TOBK. 
Jacobus  Dyokman, 
Ogden  Edwards, 
James  Fairlie, 
Jno.  L.  Lawrence, 
William  Paulding,  jun. 
Jacob  Radclifi^ 
Nathan  Sanford, 
Peter  Sharpe, 
Peter  Stagg, 
P.  H.  Wendoyer, 
H.  Wheaton. 

W1E8TCHE8TES. 

Peter  A.  Jay,* 
Peter  Jay  Monro, 
Jonathan  Ward. 

Joel  Frost. 

DUTCHBSB. 

Elisha  Barlow, 
Isaac  Hunting, 
Peter  R.  Liymgston, 
Abraham  H.  Schenck, 
James  Tallmadge,  jun. 

BOGKLAND. 

Samuel  G.  Verbryck. 

OBAirOB. 

John  Duer,. 
John  Hallock,  jun. 
Peter  Milliken, 
Benjamin  Woodward. 

UlSTEB  AND  SUIJJTASr. 

Daniel  Clark, 
Jonathan  Dubois, 
James  Hunter, 
Hemy  Janaen.f 

OBBBNB. 

Jehiel  Tuttle, 
Alpheus  Webster.* 

COLUMBIA. 

Francis  Sylvester,* 
William  W .  Van  Ness,* 
Jacob  R.  Van  Rensselaer,* 
Bliflha  WilHams.* 

AUBJlBTY. 

James  Kent,* 
Ambrose  Spencer,* 
Stephen  Van  Rensselaer,* 
Abraham  Van  Vechten.* 

BBN88BLABB. 

Jirah  Baker, 
Darid  Buel,  jun« 
James  L.  Hogeboom, 
John  Reeve, 
John  W.  Woods. 

SCHOBABIB. 

Olney  BriggSi 


Asa  Starkweather, 
Jacob  Sutherland, 

SGHBNBCTADY. 

John  Sanders,* 
Henry  Yates,  jun. 

SABATOOA. 

Salmon  Child, 
John  Cramer, 
Jeremy  Rockwell, 
Samuel  Young. 

HONTOOMBBT. 

Wm.  Irving  Dodge, 

HowlaudFish,* 

Jacob  Hees,* 

Philip  Rhinelander,  jun.* 

AlexT.  Sheldon. 

WASHINGTON  AND  WABBBN, 

Alexander  Livingston, 
Nathaniel  Pitcher, 
John  Richards, 
Wm.  Townsend, 
Melancton  Wheeler. 

BSSBX. 

Reuben  Sanford. 

CLINTON  AND  FBANKLIN. 

Nathan  Carver. 

ST.  LAWBBNCB. 

Jason  Fenton. 

HBBKIMBB. 

Sanders  Lansine, 
Richard  Van  Home,* 
Sherman  Wooster. 

ONEIDA. 

Ezekiel  Bacon, 
Samuel  S.  Breese,* 
Henry  Huntington, 
Jonas  Flatt,* 
Nathan  Williams. 

MADISON. 

Barak  Beckwith, 
John  Enowles, 
Edward  Rogers, 

LEWIS. 

Ela  Collins. 

JBFFEBSON. 

Hiram  Steele, 
Egbert  Ten  Eyck. 

DBLAWABB. 

Robert  Clarke,* 
Erastus  Root. 

OTBBOO. 

Joseph  Clyde, 
Ransom  Hunt, 
William  Park, 
David  Tripp, 
Martin  Van  Bnren, 
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CBJOXUBfOO.  SSNSCA. 

Thomas  Hnmphrej,*  Rob't  S.  Rose. 

Jams  E.  Pike,  Jonas  Seely. 

Nathan  Taylor.  oktabio. 

BBOOMB.  Hioah  Brooks, 

Charles  Pompellj.  John  Price,* 

coBTLAND.  Fhiletcis  Swift, 

Samuel  Nelson.  David  Sutherland,* 

TOMPKINS.  Joshua  Van  Fleet. 

Riohard  Smith;  stbuhbk  anb  aixbgajty. 

Richard  Townley.  Timothy  Hurd, 

noQA.  James  McCall, 

Matthew  Carpenter.  uynroBTON. 

OKONDAGA.  James  Rosebrugh. 

"Victory  Birdseye,  hokbob. 

Ameri  Case,  John  Bowman. 

Asa  Eastwood,  gbnbsbb. 

Parley  E.  Howe.  David  Burroughs, 

OATUGA.  John  Z.  Ross, 

David  Brinkerhof^  Elitur  Webster. 

Rowland  Day,*  bbib,  niagaba,  ieo, 

Augustus  F.  Ferris.  Augustus  Porter, 


r  The  roT«ffoliiff  eoDitltntfon  wm  ratiiled  by  the  people,  at  an  election  held  In  the  sereral  towns 
and  warda  or  thli  state,  on  the  fifteenth,  alxtaentn  and  I  — ^   ''       '* 


eand  eight  hundred  and  twenty-two.] 


Samuel  Russell. 

,  at  an  election  held  i  .  _    

ieTenteenth  dayi  of  Jaoaaiy,  one  tho«> 


[The  following  amendments  to  the  oonstitation  were  proposed  by  the  leglslatore  In  IMS,  were 
referred  to  the  legislature  of  1898,  agreed  to  by  two-thirds  of  the  members  elected  to  each  house 
of  that  legislature,  submitted  to  the  people,  and  approred  and  ratified  at  an  election,  held  on  the 
sixth,  serenth  and  eighth  days  of  NoTember,  ISMlj 

FIRST  AMEtiBMEST. 

jni^tiee  of  That  the  people  of  this  state  in  their  seveial  towns,  shall  at 
how^*  their  annual  deetion,  and  in  such  manner  as  the  legislature 
^^  shall  direct,  elect  by  ballot  their  Jostioes  of  the  peace,  and  tibe 

justices  so  elected  in  any  town  shall  immediately  thereafter 
meet  togetiier,  and  in  presence  of  the  supervisor  and  town 
clei&  of  the  said  town,  be  divided  by  lot  into  four  classes,  of 
one  in  each  class,  and  be  numbered  one,  two,  three  and  four ; 
and  the  office  of  number  one  shall  expire  at  the  end  of  the 
first  year ;  of  number  two  at  the  end  of  the  second  year ;  of 
number  tiiree  at  the  end  of  the  third  year ;  and  of  number 
four  at  the  end  of  tiie  fourth  year,  in  order  that  one  justioe 
may  thereafter  be  annuidly  elected ;  and  that  so  much  of  tiie 
seventh  section  of  the  fourth  article  of  the  constitution  of  this 
state  as  is  inconsistent  with  this  amendment,  be  abrogated. 

*  Pmrsaaftt  to  a  rasolistlon  of  the  eonventlon,  the  eonstltotton  wm  slgiied  bj  aU  tiie 
except  those  whose  names  are  desUmated  by  an  asterisk* 
t  lb.  Jansea  died  during  the  Blttlag  of  the  eonventlon. 
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SBCMWD  AMEStnSBBFF. 

That  so  mucli  of  the  first  section  of  the  second  article  of  the 
eonstitntion  as  prescribes  the  qualifications  of  voteis,  other 
than  persons  of  colour,  be  and  the  same  is  hereby  abolished, 
and  that  the  following  be  substituted  in  the  place  thereof : 

Every  male  citizen  of  the  age  of  twenty-one  years,  who  S^Jf*^ 
shall  have  been  an  inhabitaint  of  this  state,  one  year  next  pre-  elector*. 
ceding  any  election,  and  for  the  laat  six  months  a  resident  of 
the  county  where  he  may  offer  his  vote,  shall  he  entitled  to 
vote  in  the  town  or  ward  where  he  actually  resides,  and  not 
elsewhere,  for  ail  oflScers  that  now  are,  or  hereafter  may  be 
elective  by  the  people. 

(The  fonowljig  amendments  were  propoeed  in  18tt,  agreed  to  hj  two-thirds  of  the  memlien 
elected  to  each  fioose  in  1888,  sahmltted  to  the  people,  and  approred  and  ratUed  at  the  Section 
In  Norember,  1888.] 

AMENBnENT  NO*  III. 

That  the  duties  on  the  manufioMsture  of  salt,  as  established  ^Jf  ^'^  ^ 
by  the  act  of  the  fifteenth  of  April,  one  thousand  eight  redocel^ 
hundred  and  seventeen,  and  by  the  tenth  section  of  the 
seventh  article  of  the  constitution  of  this  state,  may  at  any 
time  hereafter,  be  reduced  by  an  act  of  the  legLdature  of  tlus 
state;  but  shall  not,  while  the  same  is  appropriated  and 
pledged  by  the  said  section,  be  reduced  below  the  sum  of  six 
cents  upon  each  and  every  bushel;  and  the  said  duties  shall 
remain  inviolably  appropriated  and  applied  as  i9  provided  by 
the  said  tenth  section: 

And  that  so  much  of  the  said  tenth  section  of  the  seventh 
article  of  the  constitution  of  this  state  as  is  inconsistent  with 
this  amendment,  be  abrogated. 

AMENDBIElinr  NO.  IT. 

At  the  end  of  the  tenth  section  of  the  fourth  article  of  the  mjototv. 
said  constitution,  add  the  following  words:  '' Except  in  tiie  ^^^ 
dty  of  New-Tork,  in  which  city  the  mayor  shaU  be  chosen  SSp^^ 
annually  by  the  electors  thereof  qualified  to  vote  for  the  other 
charter  officers  of  the  said  city,  and  at  the  time  of  the  election 
of  such  officers." 

[The  following  amendment  was  proposed  in  1884,  agreed  to  by  two-thirds  of  the  memheta 
eleeted  to  each  honse  In  1885,  submitted  to  the  people  and  approved  and  ratlfled  at  the  election 
held  in  Norember,  188S.] 

AMENBBIENT  NO.  T. 

Whenever  a  sufficient  amount  of  money  shall  be  collected  ^Sfud  ^ 
and  safely  invested  for  the  reimbursement  of  such  part  as  goo£°soid 
may  then  be  unpaid  of  the  money  borrowed  for  the  con-  whm^' 
straction  of  the  Erie  and  Ohamplain  canals,  the  tenth  section  ^^i^ 
of  the  seventh  article  of  the  constitution  of  this  state,  as  fS»r  ^^ 
as  it  relates  to  the  amount  of  duties  on  the  manufacture  of 
salt,  and  tbe  amount  of  duties  on  goods  sold  at  auction,  shaU 
cease  and  determine ;  and  thereafter  the  duties  on  goods  sold 
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at  aaction,  exoeptiog  theiefrom  the  sum  of  thirty-three 
thousand  five  hundred  dollars  otherwise  appropriated  by  the 
act  of  the  fifteenth  of  April,  one  thousand  eight  hundred  and 
seventeen,  and  the  duties  on  the  manufiEUsture  of  salt,  shall  be 
restored  to  the  general  fiind. 

[The  following  amondment  was  proposed  in  1887,  agreed  to  br  two-thlrdi  of  fhe  mcmbera 
elected  to  each  house  in  the  year  1888,  aabmitted  to  the  people  ana  t^prored  and  ratified  at  the 
election  in  NoTomber,  188B.] 

AMEmOMElVT  NO.  TI. 

Mayorsof  Mayors  of  the  several  cities  in  this  state,  may  be  elected 
be^etooSI  annually  by  the  male  inhabitants  entitled  to  vote  for  members 
^inhabi-  ^£  ^^  conmion  councils  of  such  cities  respectively,  in  such 
manner  as  the  legislature  shall  by  law  provide ;  and  the  legis- 
lature may,  from  time  to  time,  make  such  provision  by  law 
for  the  election  of  any  one  or  more  of  such  mayors;  but 
until  such  provision  be  made  by  law,  such  mayors  (except 
the  mayor  of  the  city  of  New-York,)  shall  be  appointed  in  the 
manner  now  prescribed  by  the  constitution  of  this  state;  and 
so  much  of  the  tenth  section  of  article  fourth  of  the  consti- 
tution of  this  state,  as  is  inconsistent  with  this  amendment, 
is  hereby  abrogated. 
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REVISED  STATUTES 


OF  TEOB 


STATE  OF  NEW  YOKK;  &C. 


ENUMERATION  AND  BOUNDARIES 


OF  THE  BJEVJERAL 


COUNTIES,  TOWNS  AND  CITIES  OF  THIS  STATE; 


BBING  PAST  OF 


CHAPTER  II, 


OF  THE  FIB8T    PABT   OF    TE[E    REVISED    STATUTES,   AND   CON- 
SISTING OF  THE  FOLLOWING  TITLES: 

TiTLB  1. — Of  the  several  counties  of  the  state. 
TiTLB  4. — Of  the  several  towns  of  this  state. 
TiXLB  5. — Of  the  several  cities  in  this  state. 


rntles  t  A  6,  eo  Ikr  M  not  repealed,  are  pnbllehed  in  first  Yolnme,  page  84.   8< 
TuIm  S  a  3,  as  relate  to  senate,  congress  ana  assembly  districts,  irlll  be  foiuid«  jwt] 

TITLE  I. 

OF  THE  SEVERAL  OOUNTIES  OF  THE  STATE. 

Sm.  1.  Names  of  the  different  conntiea. 

2.  Their  boandaries. 

3.  lines  to  be  taken  as  the  mag;netic  needle  pointed  at  the  time  of  their  estab- 

lishment 

4.  Rights  of  persons  not  to  be  affected  by  the  description  of  boundaries. 

5.  Division  line  between  counties  separated  by  a  river  or  creek. 

6.  In  what  county  an  island  is  to  be  deemed,  which  is  crossed  hy  the  boondavy 

line  of  two  ooanties. 


Digitized  by  LjOOQIC 


52  COTJNTIES.  [i 

Brno,  t.  Concarreiit  jurisdietioa  in  Kings,  Richmond,  and  New-Yoric,  over  oertain  wakm. 
8.  By  offloen  of  what  counties  process  may  be  served  on  Seneca  lake. 

Names  ot        SECTION  1.  The  stato  shall  be  divided  into  flftynaix  ooon- 

ooonttes.  fj^^^  ^aUed  SuflFolk,  Queens,  Brings,  Eichmond,  New-YoA, 
Westchester,  Putnam,  Dutchess,  Bockland,  Osange,  Ulster, 
Snlliyan,  Delaware,  Greene,  Oolumbia,  Albany,  Kensselaer, 
Schoharie,  Schenectady,  Saratoga,  Montgomery,  Hamilton, 
Washington,  Warren,  Essex,  Olinton,  Franklin,  St.  Lawrence, 
Herkimer,  Oneida,  Madison,  Oswego,  Lewis,  Jefferson,  Otsego, 
Chenango,  Broome,  Oortland,  Tompkins,  Tioga,  SteubSni, 
Onondaga,  Oayuga,  Seneca,  Ontario,  Yates,  Wayne,  Living- 
ston, Monroe,  Ghsnesee,  Orleans,  N^iagara,  Erie,  Allegany, 
Cattaraugus,  and  Chautauque. 

Boitndartes      g  2.  Thc  oxtcut  and  Umits  of  the  several  counties  shall  be 

•'~°"**^  as  follows: 

Suffolk.  .  1.  The  county  of  Suffolk  shall  contain  all  that  part  of 
this  state,  bounded  Easterly  and  Southeriy,  by  the  Atlantic 
ocean:  Northerly,  by  the  Long-Island  Sound:  and  Westerly, 
by  Lloyd's  Neck,  or  Queen's  village,  Cold-Spring  harbor,  and 
the  east  bounds  of  the  township  of  Oyster-Bay,  and  the  same 
line  continued  due  south  to  the  Atlantic  ocean;  including  the 
Isle  of  Wight,  now  called  Gardiner's  Island,  Fisher's  Island, 
Shelter  Island,  Plumb  Island,  Bobin's  Island,  Bam  Island, 
and  the  Gull  Islands. 

Qaoens.  2.  Thc  oouuty  of  QuBENS  Shall  coutain  all  that  part  of  this 
state,  bounded  Easterly,  by  Suffolk  county:  Southerly,  by  the 
Atlantic  ocean:  Northerly,  by  the  Long-Island  Sound:  and 
Westerly,  by  the  west  bounds  of  the  townships  of  Newtown 
and  Jamaica;  including  Lloyd's  Neck,  or  Queen's  village,  and 
the  islands  called  the  Two  Brothers,  and  Ballet's  Island,  and 
all  the  islands  in  the  Sound  opposite  to  the  said  bounds, 
and  southward  of  the  main  channel. 

Kings.  3.  The  county  of  E^gs  shall  contain  all  that  part  of  tliis 

state,  bounded  Easterly,  by  Queens  county:  Northeriy,  by 
the  county  of  New-York:  Westerly,  by  the  middle  of  the 
main  channel  of  the  Hudson  river,  fix>m  the  southern  boun* 
dary  of  the  county  of  New-York,  to  the  ocean:  and  South- 
erly, by  the  Atlantic  ocean;  including  Coney  Island  and 
Barren  Island,  together  with  all  the  islands  sout^  of  Hie  town 
of  Gravesend. 

Bichmond.  4.  The  couuty  of  BiOHMOKD  Shall  contain  the  islands  called 
Staten-Island,  Shooter's  Island,  and  the  islands  of  meadow  on 
the  west  side  of  Staten-Island,  and  all  the  waters  and  lands 
under  water  of  this  state  around  the  same,  situate  to  &e 
-southward  and  westward  of  the  middle  of  the  main  channel 
of  the  bay  and  harbor  of  New-York,  as  far  as  the  bounds  of 
this  state  extend. 

New-York.  5.  The  couuty  of  New-York  shall  coutaln  the  Islauds  callcd 
Manhattan's  Island,  Great  Bam  Island,  Little  Bam  Island, 
Manning's  Island,  Nutten  Island,  Bedlow's  Island,  Bucking 
Island,  and  the  Oyster  islands;  and  aU  tlie  land  under  water 
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idthin  the  foUowing  bounds:  beginning  at  Spyten  Dnyvel 
creek,  where  the  same  empties  itself  into  the  Hudson  river  on 
the  Westchester  side  thereof,  at  low  water  mark,  and  Tanning 
tiience,  along  the  said  creek,  at  low  water  mark,  on  the  West- 
chester side  thereof,  to  the  East  river  or  Sound;  then  to  cross 
over  to  Nassau;  or  Long-Island,  to  low  water  mark  there, 
including  Oreat  Bam  Island,  Little  Bam  Island,  and  Man- 
ning's Island;  then  along  Nassau  or  Long-Island  shore,  at 
low  water  mark,  to  the  south  side  of  the  Bedhook;  then 
across  the  North  river  so  as  to  include  Nutten  Island,  Bed- 
low's  Island,  Bucking  Island,  and  the  Oyster  islands,  to  the 
west  bounds  of  the  state;  then  along  tiie  west  bounds  of 
the  state,  until  it  comes  directly  opposite  to  the  first  mentioned 
creek,  and  then  to  Ihe  place  where  the  said  boundaries  began. 

6.  The  county  of  Westchesteb  shall  contain  all  that  part  wett^ 
of  this  state,  bounded  Southerly,  by  Long-Island  Sound:  ^ 
Easteriy,  by  the  east  bounds  of  ^e  state:  Northerly,  by  the 
north  bounds  of  the  manor  of  Oortlandt,  and  the  same  line 
continued  east  to  the  bounds  of  the  state,  and  west  to  the 
middle  of  Hudson's  river:  and  Westerly,  by  a  line  running 
from  thence  down  the  middle  of  Hudson's  river,  until  it  comes 
opposite  to  the  bounds  of  the  state  of  New-Jersey,  on  said 
river;  then  west  to  the  same;  then  southerly  along  the  west 
bounds  of  this  state,  to  the  line  of  the  county  of  New-York; 
and  then  along  the  same  .easterly  and  southerly  to  the  Sound, 

or  Bast  river,  including  Captain's  Island,  and  all  the  islands 
in  the  Sound  to  the  east  of  Frog's  Ne<&,  and  the  northward 
of  the  maui  channel. 

7.  The  county  of  Putnam  shall  contain  all  that  part  of  this  PatD«m. 
state,  bounded  South,  by  the  county  of  Westchester:  Easterly, 

by  the  east  bounds  of  the  state:  Northerly,  by  a  line  begin- 
ning in  the  middle  of  Hudson's  river,  west  of  the  south- 
westernmost  end  of  Break-neck  hill,  and  running  thence  east 
to  the  southwestemmost  end  of  said  hill;  then  north  fifty- 
two  degrees  east,  to  the  north  bounds  of  the  lands  granted  to 
Adolph  Philipsie;  then  along  the  same  east,  to  the  east 
bounds  of  the  state:  and  Westerly,  by  the  middle  of  Hudson's 
river. 

s.  The  county  of  Dutohbss  shall  contain  all  that  part  of  nnteheM 
this  state,  bounded  Easterly,  by  the  east  bounds  of  this  state: 
Southj^ly,  by  the  county  of  Putnam:  Westerly,  by  the 
counties  of  Orange  and  Ulster:  and  Northerly,  by  a  line 
banning  at  a  point  in  the  middle  of  the  Hudson  rivers  due 
east  firom  the  south  bank  of  Sawyer's  kill,  on  the  west  side 
of  Hudson's  river;  then  east  to  a  line  heretofore  settled  and 
established  between  Bobert  B.  Livingston  and  Zachariah 
Ho£Eknan,  deceased,  and  others,  as  their  mutual  boundary,  so 
fiur  as  it  lespected  them  individually,  and  running  thence 
along  the  same  as  fiEur  as  it  runs,  and  the  same  course  con- 
tinued to  the  southernmost  bend  of  Boeloff  Jansen's  kill ;  then 
tioog  the  southerly  and  easterly  bounds  of  the  manor  of 
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Livingston,  to  the  northwest  corner  of  the  Oblong,  in  the 
division  line  between  this  state  and  the  state  of  Massachu- 
setts; and  then  along  the  said  line  easterly,  to  the  division 
Une  between  this  state  and  the  state  of  Oonnecticnt. 

Bocuand.  9.  The  county  of  SocELAND  Shall  contain  all  that  part  of 
tills  state,  bounded  Southerly  and  Southwesterly,  by  the 
line  of  the  county  of  Westchester,  where  the  same  crosses 
Hudson's  river,  and  the  division  line  between  this  state  and 
the  state  of  New-Jersey :  Easterly,  by  the  middle  of  Hudson's 
river:  and  Northerly  and  Northwesterly,  by  a  line  drawn 
from  the  middle  of  the  said  river  west  to  the  month  of 
Poplopen's  kill,  and  running  thence  on  a  direct  course  to  the 
east  end  of  tiie  mill  dam  formerly  of  Michael  Wdman,  across 
the  Eamai)ough  river;  and  then  a  direct  course  to  the  twenty 
mile  stone  standing  in  the  said  division  line  between  this 
state  and  the  state  of  New-Jersey. 

Orange.  10.  The  couuty  of  Obange  shall  contain  all  that  part  of 

this  state,  bounded  Easterly,  by  the  middle  of  Hudson's 
river:  Southerly,  by  the  county  of  Bockland,  and  the  division 
line  between  this  state  and  the  state  of  New-Jersey :  Westerly, 
by  the  river  Mongaap,  and  the  division  line  between  this  state 
and  the  state  of  Pennsylvania:  and  Northerly,  by  a  line 
drawn  from  a  point  in  the  middle  of  Hudson's  river,  opjKisite 
the  northeast  comer  of  a  tract  granted  to  Francis  Harrison 
and  company,  called  the  five  tiiousand  acre  tract,  to  the  same 
northeast  comer;  and  running  thence  westerly  along  the 
north  bounds  of  the  same  tract,  and  the  north  bounds  of 
another  tract  granted  to  the  said  Francis  Harrison,  to  the 
tract  commonly  called  Wallace's  tract;  then  along  tiie  lines 
of  the  same,  northerly  and  westerly,  to  the  northeasterly 
bounds  of  a  tract  granted  to  Jacobus  Kip,  John  Oruger,  and 
others;  then  westerly  along  the  northeasterly  and  northerly 
bounds  thereof,  to  the  northwest  comer  of  the  same ;  then 
westerly  to  the  northeast  comer  of  a  tract  of  three  thousand 
five  hundred  acres  granted  to  Bip  Van  Dam,  and  otiiers; 
then  southerly  along  the  same,  to  the  northeast  comer  of  a 
tract  of  three  thousand  acres  granted  to  Henry  Wileman; 
then  along  the  north  bounds  thereof  to  the  Paltz  river,  com- 
monly called  the  WalMll ;  then  southerly  up  the  said  river 
to  tiie  southeast  comer  of  a  tract  of  four  thousand  acares 
granted  to  Gerardus  Beekman  and  others ;  then  westerly  and 
northerly,  along  the  southerly  and  westerly  bounds  thereof, 
to  the  northeast  comer  thereof;  then  northwesterly  along  the 
north  bounds  of  the  tract  granted  to  Jermiiah  Schuyler  and 
company,  to  the  middle  of  the  Shawangunk  Mil;  then  south- 
westerly through  the  middle  of  said  kili,  to  tiie  north  part  of 
the  farm  formerly  in  the  occupation  of  Joseph  Wood,  junior; 
and  then  west  to  the  said  river  Mongaap. 

xHiter.  n.  The  county  of  Ulster  shall  contain  all  that  i>art  of 

this  state,  bounded  as  follows :  beginning  in  the  middle  of 
Hudson's  river,  opposite  to  the  norm  end  of  Wanton  island. 
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and  niimmg  thence  in  a  direct  line  to  the  said  north  end ; 
then  north  forty-eight  degrees  west,  four  hundred  and  forty- 
five  chains,  to  the  west  bounds  of  the  patent  granted  to 
Johannes  Hallenbeck;  then  along  the  same,  south  eight 
degrees  west,  seventy-one  chains,  to  or  near  the  end  of  a 
stone  wall  in  the  forks  of  the  road  between  the  houses  now 
or  heretofore  of  Hezekiah  Wynkoop  and  Daniel  Drummond ;  * 
then  north  eighty-nine  degrees  west,  eighty-seven  chains,  to 
stones  near  a  chesnut  tree  cornered  and  marked,  being  the 
comer  of  lots  number  one  and  two,  in  the  subdivision  of 
great  lot  number  twenty-six  of  the  Hardenburgh  patent; 
then  along  the  division  line  between  said  lots,  north  fifty-nine 
degrees  and  thirty  minutes  west,  seventy-eight  chains,  to  a 
rock  oak  tree,  being  the  comer  of  the  land  now  or  heretofore 
of  Oilbert  E.  Palen  and  Jonathan  Palen ;  then  south  twenty- 
four  degrees  west,  four  hundred  and  eleven  diains,  to  the  line 
run  by  Jacob  Trumpbour,  in  the  year  one  thousand  eight 
bimdred  and  eleven,  for  the  division  line  between  the  counties 
of  Ulster  and  Greene ;  then  along  the  said  line  until  it  inter- 
secta  the  northeasterly  bounds  of  great  lot  number  eight,  in 
said  patent ;  then  along  said  bounds  to  the  easterly  l^unds 
of  the  county  of  Delaware;  tlien  along  the  same  south-- 
westerly to  the  bounds  of  the  county  of  Sullivan;  then 
southeasterly  along  the  same  to  the  county  of  Orange ;  then 
easterly  along  the  northerly  bounds  of  the  county  of  Orange, 
to  the  middle  of  Hudson's  river ;  and  then  up  along  the  same 
to  the  place  of  beginning. 

12.  TThe  county  of  SuLLiVAifr  shall  contain  all  that  part  of  suniw*. 
this  state  bounded  as  follows:  beginning  in  tlie  westerly 
bounds  of  the  state,  opposite  to  the  most  southeasterly  comer 
of  lot  number  twenty-eight  in  the  subdivision  of  great  lot 
number  two  in  the  Hardenburgh  patent,  and  running  thence 
down  the  Delaware  river  along  the  division  line  between  this 
state  and  the  state  of  Pennsylvania,  to  a  point  opposite  to 
where  the  river  Mongaap  fialls  into  the  Delaware  river;  then 
up  and  along  the  said  river  Mongaap,  until  an  east  course  will 
steike  the  Shawangunk  kill  at  the  north  bounds  of  the  farm 
formerly  occupied  by  Joseph  Wood,  junior ;  then  east  to  the 
middle  of  the  said  Shawangunk  kill ;  then  down  along  the  said 
middle  to  the  mouth  of  the  Plattekill ;  then  up  along  the  same 
to  the  southerly  bounds  of  the  patent  of  Bochester;  then 
along  the  same,  north  forty-nine  degrees  thirty  minutes  west; 
twelve  miles  and  a  half;  then  north  forty  degrees  east,  to  the 
division  line  between  great  lots  number  five  and  six  in  the 
Hardenburgh  patent ;  then  along  the  said  division  line  north- 
westerly to  a  line  run  by  order  of  the  surveyor-general, 
north  sixty-two  degrees  east  from  place  of  beginning :  then 
south  sixty-two  degrees  west,  along  the  said  line,  to  &e  east 
bank  of  the  Delaware  river;  and  t£en  in  a  straight  line  to  the 
place  of  beginning. 
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pouwm.  13.  The  coanty  of  Dblawasb  shall  contain  all  that  part  of 
this  state  bounded  as  follows :  beginning  on  the  bank  of  the 
Delaware  river,  at  the  northwest  comer  of  the  county  of  Sul- 
liyan,  and  running  thence  north  sixty-two  degrees  east,  to  the 
southwesterly  bounds  of  great  lot  number  eight  in  the  Har- 
denburgh  patent ;  then  north,  forty  degrees  east,  to  the  sonth- 
westerly  bounds  of  lot  number  five,  in  the  subdivision  of  great 
lot  number  eight ;  then  the  same  course  continued  twenty- 
four  chains ;  then  on  a  straight  line  to  a  point  where  the  fiist 
mentioned  line  continued,  crosses  the  northeasterly  bounds  of 
lot  number  six,  in  the  subdivision  of  tiie  great  lot  number 
eight ;  then  along  the  first  mentioned  line  continued  to  the 
northeast  bounds  of  great  lot  number  eight;  then  along 
the  bounds  of  the  said  lot  number  eight,  norUi-westerly  to 
the  southwest  comer  of  lot  number  twenty  in  the  said  patent ; 
then  northeasterly  along  the  division  line  between  lots  num- 
ber nineteen  and  said  lot  number  twenty,  and  that  line  con- 
tinued, until  it  intersects  the  line  formerly  run  fiN>m  the  head- 
land of  Eaater's  creek,  to  the  Lake  Utsayantho ;  then  along 
the  said  line,  and  the  southerly  bounds  of  the  county  o£  Scho- 
harie, to  tiie  Oharlotte  river ;  then  down  the  middle  thereof 
until  the  same  is  intersected  by  a  line  run  south  from  the 
centre  of  lot  number  thirteen  in  McKee's  patent ;  then  in  a 
direct  line  to  the  northeast  comer  of  lot  number  thirty-five  of 
Fitch's  patent ;  then  westerly  to  tiie  northwest  comer  of  lot 
number  nine ;  then  north  to  the  northeast  comer  of  lot  num- 
ber seven ;  then  west  along  the  north  bounds  of  number  seven 
and  four  to  the  northwest  comer  of  said  lot  number  four ;  then 
southwesterly  along  a  line  which  shall  be  at  the  same  distance 
fiom  the  mouth  of  Oharlotte  river  as  the  northeast  comer  of 
the  land  now  or  late  of  Daniel  Hunt  is  distant  fix>m  the  mouth 
of  Oherry-Valley  creek,  to  the  middle  of  Oharlotte  river,  then 
down  along  the  same  to  the  Susquehanna  river ;  tiien  down 
the  middle  of  the  Susquehanna  river  to  Wallace's  patent; 
then  along  the  bounds  thereof  southerly  and  westerly  to  the 
land  now  or  late  of  Daniel  Swift;  then  along  the  same,  south 
thirty-one  degrees  and  five  minutes  east,  thirty  chains»  and 
south  fifty-eight  degrees  and  flfby-flve  minutes  west,  forty- 
four  chains  and  seventy-eight  lindks,  to  land  now  or  late  of 
Benedict  Northmp ;  then  ^ong  the  same,  south  thirty-one 
degrees  and  five  minutes  east  twelve  chains ;  then  south  fifty- 
eight  degrees  and  fifty-five  minutes  west,  sixty-four  diains, 
to  the  most  southerly  comer  of  land  now  or  late  of  John 
Brimmer;  then  along  the  bounds  thereof,  north  thirty-one 
degrees  and  five  minutes  west,  to  the  bounds  of  said  Wallace's 
patent;  then  along  the  same  southwesterly  to  a  line  run 
south  fourteen  degrees  west,  from  a  large  black  oak  tree 
marked  T.  0.,  and  standing  at  the  bank  of  the  Susquehanna 
river,  on  lot  number  thirty-three  in  said  patent ;  thea  along 
said  line  and  the  same  continued  northerly  to  the  middle 
of  said  river ;  then  down  along  the  same  to  the  line  of  pro- 
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perty;  then  sotitherly  along  the  line  of  property,  to  the  Delar 
ware  river;  then  down  the  waters  thereof,  and  along  the 
bounds  of  the  state,  to  the  place  of  beginning. 

14.  The  county  of  Ohbenb  shall  contain  all  that  part  of  this 
state,  bounded  Southerly,  by  the  county  of  Ulster  and  part 
of  the  county  of  Delaware:  Easterly,  by  the  middle  of 
Hudson's  river :  North  and  Nortliwesterly,  by  a  line  drawn 
west  from  the  southernmost  part  of  Bearen  island,  in  said 
river,  to  the  southwest  comer  of  the  manor  of  Bensselaerwyck, 
and  a  line  drawn  thence  to  the  place  where  the  line  formerly 
run  ftom  the  head  of  Eaater's  creek,  to  a  small  lake  called 
Utsayantho  intersects  the  Schoharie  creek :  and  Westerly,  by 

^e  said  county  of  Delaware ;  including  also  in  said  county 
of  Gre^ie,  Scutter's  island.  Little  island,  and  Willow  island, 
^CT  so  much  thereof  as  belongs  to  any  of  the  inhabitants  of 
said  county. 

15.  The  county  of  Ooltthbia  shall  contain  all  that  part  of 
this  state,  bounded  Southerly,  by  the  county  of  Dutchess : 
Westerly,  by  the  county  of  Oreene :  Northerly,  by  an  east 
line  from  the  southernmost  part  of  Bearen  island,  in  Hudson's 
liver,  to  the  eastern  bounds  of  this  state :  and  easterly,  by  the 
northeast  part  of  the  county  of  Dutchess,  and  tibe  eastern 
bounds  of  this  state. 

16.  The  county  of  ALBAinr  shall  contafai  all  that  part  of  aiuv. 
this  state,  bounded  Northerly,  by  the  counties  of  Saratoga 

and  Schenectady :  Westerly,  by  the  west  bounds  of  the  manor 
of  Bensselaerwyck ;  Southerly,  by  the  county  of  Oreene :  and 
Easterly,  by  the  county  of  Bensselaer. 

17.  The  county  of  Bensselaeb  shall  contain  all  that  part  B»Meift«r* 
of  this  state,  boimded  Easterly,  by  the  eastern  bounds  of  this 

state :  Southerly,  by  the  county  of  Oolumbia :  Westerly,  by 
the  middle  of  tiie  main  stream  of  Hudson's  river,  with  sud^ 
variations  as  to  include  the  islands  lying  nearest  to  the  east 
bank  thereof:  and  Northerly,  by  a  line  beginning  at  the 
mouth  of  Lewis'  creek  or  Mil,  and  running  thence  south 
dgfaty-four  degrees  east,  to  the  middle  of  Hosick  river ;  then 
up  along  the  same,  until  it  is  intersected  by  a  continuation 
of  the  l^fore  mentioned  line,  and  then  along  such  continua- 
tion, to  the  east  bounds  of  the  state. 

18.  The  county  of  Sghohabib  shall  contahi  all  that  part  mu>*^«- 
of  this  state,  bounded  Easterly,  by  the  counties  of  Albany 

and  Schenectady:  Northerly,  by  part  of  the  south  bounds 
of  the  county  of  Montgomery:  Westerly,  by  a  line  beginning 
at  tiie  southwest  comer  of  a  tract  of  land  formerly  granted 
to  John  Lyne,  and  running  tiience  south  twenty-one  degrees 
and  forty-eight  minutes  west,  two  hundred  and  nineteen 
difflns,  to  the  place  where  Joshua  Tucker  formerly  resided ; 
then  south  seven  degrees  and  forty-egfat  minutes  west,  one 
hundred  and  ninety-three  chains,  to  the  easternmost  line  of 
the  second  allotment  of  the  Belvidere  patent ;  then  south 
nine  degrees  east,  rix  hundred  and  ninety-*flve  chains,  to  a  hill 

Digitized  by  LjOOQIC 


58  COUNTIES.  [pASTi* 

called  Groyer's  hill ;  then  with  a  direct  line  t&  the  most  north-* 
westerly  oomer  of  Stroughburgh  patent ;  then  with  a  direct 
line  to  the  Charlotte  or  Adiquatangie, branch  of  the  Susque- 
hanna river,  where  it  is  intersected  by  a  continuation  of  the 
northeasterly  bounds  of  Haapersfield;  then  southeasterly 
along  the  same,  and  along  the  northeasterly  bounds  of  Har- 
persfleld,  to  the  Lake  TJtsayantho :  and  Southerly,  b^  a  line 
formerly  run  from  the  head  of  Kaater's  creek  to  tiie  said  Lake 
TJtsayantho,  and  by  a  part  of  the  north  bounds  of  the  county 
of  Greene. 
scheneo-  19.  Thc  couuty  of  ScHENEOTADY  shall  coutain  all  that  part 
^*^'  of  this  state,  bounded  as  follows:  beginning  in  the  south 
bounds  of  the  county  of  Saratoga,  opposite  a  i>oint  on  the 
Mohawk  river,  where  it  is  nearest  the  north  line  of  the  manor 
of  Bensselaerwyck,  at  Keskayuna,  and  running  thence  west- 
erly, along  the  southerly  bounds  of  the  county  of  Saratoga, 
to  the  bounds  of  the  Schenectady  patent;  then  £dong  the 
easterly  and  northerly  bounds  of  said  patent,  to  a  line  hereto- 
fore established,  drawn  north  one  degree  and  twenty-five 
minutes  west,  from  a  point  on  the  Mohawk  river,  at  the  north- 
east comer  of  the  tract  granted  to  George  Ingoldsby  and 
others;  then  along  the  said  line  southerly,  to  the  said  northr 
east  comer;  then  southerly  along  tiie  north  bounds  of  the 
last  mentioned  tract,  and  of  the  tracts  granted  to  Walter 
Butler  and  Thomas  Freeman,  and  to  Alexander  Philip  and 
William  Oosby,  to  the  Schoharie  creek;  then  along  the  said 
creek  to  the  old  Schoharie  patent,  granted  to  Myndert 
Schuyler ;  then  along  the  eastern  bounds  Ihereof,  to  the  iract 
granted  to  Johannes  Lawyer;  then  along  the  south  and 
easterly  bounds  of  the  tract  granted  to  Jonathan  Brewer,  to 
the  north  bounds  of  the  manor  of  Bensselaerwyck;  then 
easterly,  along  the  north  bounds  of  the  said  manor,  to  a 
point  opposite  the  place  of  beginning ;  and  then  northerly  to 
the  place  of  beginning. 
stntosa.  30.  The  coun^  of  Sabatoga  shall  contain  all  that  part  of 
this  state,  bounded  Ifortherly,  by  the  county  of  Warren: 
Easterly,  by  the  counties  of  Bensselaer,  Washington,  and 
Warren:  Southerly,  by  a  line  beginning  at  a  point  in  the 
middle  of  Hudson's  river,  opi>osite  to  the  middle  of  the  most 
northerly  branch  of  the  Mohawk  river,  and  running  thence 
through  the  middle  of  the  said  northerly  branch,  and  of  the 
Mohawk  river,  westerly,  to  the  east  bounds  of  the  county  of 
Schenectady ;  then  along  the  easterly  and  northerly  bounds 
of  the  said  county  of  Schenectady,  to  the  northwest  comer 
of  said  county;  then  north  one  degree  .and  twenty-flve 
minutes  west,  along  a  line  heretofore  established,  drawn  from' 
a  point  on  the  Moluiwk  river  at  the  northeast  comer  of  the 
tract  granted  to  George  Ingoldsby  and  others,  to  the  south- 
west comer  of  the  county  of  Warren. 
ifoBtsmn-  2u  The  couuty  of  MOKTGOMEBY  shail  contain  all  that  jMirt 
^  of  this  state,  bounded  Northerly,  by  tibe  soatibi  bounds  of  the 


«7. 


Digitized  by  LjOOQIC 


CHAF.  n.]  ODUNTIES.  59 

oonnty  of  Hamilton :  Easterly,  by  the  oonntieB  of  Schenectady 
and  Saratoga :  Southerly  and  Westerly,  by  the  following  lines : 
beginning  at  the  northeast  comer  of  a  tract  granted  to  George 
Ingoldsby  and  others,  and  running  thence  southwesterly  along 
tibe  northerly  bounds  thereof,  and  of  the  patents  granted 
to  Walter  Butler,  Thomas  Freeman,  and  j^exander  Philip 
and  William  Oosby,  and  ^k>ng  the  same  line  continued  to 
the  patent  of  John  Bowen ;  then  along  the  bounds  thereof 
southerly  and  westerly  to  the  northeast  comer  of  the  old  Scho- 
harie patent,  granted  to  Myndert  Schuyler;  then  westerly 
along  a  line  run  by  order  of  the  surveyor-general,  in  pur- 
suance of  an  act  passed  the  thirtieth  day  of  March  one 
thousand  eight  hundred  and  nine,  to  the  southeast  comer  of 
a  tract  granted  to  William  Oosby ;  then  westerly  along  the 
same  and  along  a  tract  granted  to  John  Lyne,  to  the  south- 
west comer  thereof;  then  westerly  along  the  north  bounds  of  - 
the  county  of  Otsego,  tk>  a  line  drawn  southerly  from  a  point 
on  the  southerly  bank  of  the  Mohawk  river,  opposite  the 
moutii  of  East  Oanada  creek,  and  i>arallel  to  a  line  run  from 
the  little  Falls  in  the  Mohawk  river,  to  the  mouth  of  the 
creek  on  which  the  mills  formerly  of  Eichard  Oarey  were 
erected ;  then  northerly  with  a  straight  line  to  the  mouth  of 
the  East  Oanada  creek ;  then  up  the  said  creek  to  the  point 
where  the  south  bounds  of  the  tract  called  Jerseyfleld  inter- 
sects the  said  creek ;  and  then  north  to  the  county  of  Hamilton. 

tt.  The  comity  of  Hamilton  shall  contain  all.  that  part  of  HamutoiL 
this  state,  bounded  on  the  South,  by  the  north  bounds  of  the 
tract  called  Jerseyfleld  and  the  boxxQi  bounds  of  the  township 
of  Benson  continued  to  the  west  bounds  of  the  county  of 
Saratoga:  on 'the  East,  by  a  part  of  the  west  bounds  of  the 
county  of  Saratoga,  the  west  bounds  of  the  county  of  Warren^ 
and  part  of  the  west  bounds  of  the  county  of  Essex ;  on  the 
Kordi  by  the  south  bounds  of  Macomb's  purchase ;  and  on 
the  West,  by  a  line  beginning  at  a  point  in  the  south  bounds 
of  Macomb's  purchase,  due  north  from  the  northwest  comer 
of  the  tract  called  Arthorborough,  and  running  thence  south 
to  said  comer ;  then  along  the  division  line  between  Arthor- 
borough and  NoUeborough  to  theur  southern  boundary ;  then 
south  thirteen  degrees  west,  as  the  magnetic  needle  i>ointed 
in  the  year  one  thousand  eight  hundred  and  two,  to  the  north 
bounds  of  the  tract  called  Jerseyfleld. 

83.  The  county  of  Washingtok  shall  contain  all  that  part  ^^f^"^- 
of  this  state,  bounded  Southerly,  by  the  county  of  Benssdaer : 
Easterly,  by  the  east  bounds  of  this  state :  If ortherly,  by  a 
due  west  line  drawn  from  the  east  bounds  of  this  state,  so  as 
to  strike  Lake  Geoi^  in  a  range  with  the  most  westerly  point 
of  the  rock  commonly  called  J^gers'  rock,  situate  on  the  west, 
side  of  Lake  George;  and  Westerly,  by  the  county  of  Warren, 
and  the  middle  of  Hudson's  river,  from  where  it  leaves  the 
southeast  comer  of  the  county  of  Warren,  until  it  meets 
the  north  bounds  of  the  county  of  Bensselaer. 
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WttT«n.  24.  The  oonnty  of  Wabben  shall  contain  all  that  part  of 
this  state,  bounded  Northerly,  by  a  line  running  a  due  west 
course  from  the  northwest  comer  of  the  county  of  WasMng- 
ton,  so  as  to  strike  the  most  northerly  point  of  the  rode 
commonly  called  Sogers'  rock,  situate  on  tiie  west  side  of 
Lake  George,  and  continued  due  west  until  it  intersects  a 
line  drawn  from  the  Mohawk  river,  at  the  northeast  comer 
of  the  tract  granted  to  George  Ingoldsby  and  others,  north 
one  degree  and  twenty-five  minutes  west:  Westerly,  by  the 
line  last  mentioned,  until  it  intersects  a  line  run  due  east  to 
Fort  George,  near  Lake  George :  and  Southerly,  by  the  line 
last  mentioned,  until  it  strikes  the  north  branch  of  Hudson's 
river,  and  by  the  middle  of  the  said  branch,  and  of  the  main 
stream  of  the  said  river,  until  it  reaches  the  southeast  comer 
of  the  patent  of  Queensbury,  with  such  variations  as  may  be 
'  necessary  to  include  the  whole  of  every  island,  any  part 
whereof  is  nearer  to  the  north  or  east  shore  of  the  said  river, 
than  to  the  south  or  west  shore  thereof;  and  to  exclude  the 
'  whole  of  every  island,  any  part  whereof  is  nearer  to  the  said 
south  or  west  shore  than  to  the  north  or  east  shore  aforesaid: 
and  Easterly,  by  the  east  bounds  of  said  patent,  and  the  same 
continued  north  to  Lake  George,  and  tiien  along  the  east 
shore  of  said  Lake  to  the  north  bounds  of  the  said  county. 

xsMz.  25.  The  county  of  EsSBX  shall  contain  all  that  part  of  this 

state,  bounded  Southerly,  by  the  counties  of  WasMngton  and 
Warren :  Easterly,  by  the  east  bounds  of  this  state :  Westerly^ 
by  the  west  line  of  the  counties  of  Saratoga  and  Warren, 
continued  to  Macomb's  purchase;  then  along  the  south 
bounds  thereof,  to  the  southeast  comer  thereof;  then  along 
the  east  bounds  thereof,  to  the  northwest  comer  of  townf^p 
number  eleven  of  the  old  military  tract ;  then  east  along  the 
north  bounds  thereof,  and  the  north  bounds  of  township 
number  two,  to  the  northeast  comer  thereof;  then  south 
along  the  line  of  the  old  military  tract,  to  the  middle  of  the 
channel  of  the  north  brandi  of  the  great  river  Ausable ;  then 
down  the  middle  of  the  channel  thereof,  to  the  upper  forks 
of  said  river ;  then  down  the  middle  of  the  channel  of  said 
river,  to  the  south  line  of  the  great  location;  then  easterly  on 
jsaid  line  to  Lake  Ohamplain ;  and  then  east  to  the  east  bounds 
of  this  state. 

Clinton.  26.  The  couuty  of  OLiNTOiir  shall  contain  all  that  part  of 
this  state,  bounded  Southerly,  by  Essex  county;  Easterly  and 
Northerly,  by  the  bounds  of  the  state ;  and  Westerly,  by  the 
east  bounds  of  numbers  seven,  eight,  nine  and  ten,  of  the  old 
military  townships. 

Fninkun.  27.  Thc  couuty  of  Fbakkun  shsll  contaiu  all  that  part  of 
this  state,  bounded  as  follows :  beginning  in  the  north  bounds 
of  this  state,  at  the  northwest  comer  of  the  county  of  01inton> 
and  ranning  thence  southerly  along  the  west  bounds  of  said 
county,  to  the  north  bounds  of  the  county  of  Essex ;  then 
along  the  same  west  to  the  norUiwest  comer  thereof;  then 
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sontii  along  the  same  to  the  sontheast  comer  of  Macomb's 
purchase;  tiien  -westerly  along  the  south  line  of  said  purchase, 
to  the  division  line  between  great  lots  number  one  and  two ; 
then  northerly  along  the  same  to  the  tract  called  the  St.  Begis 
reservation;  then  westeily  and  northerly  along  the  bounds 
thereof  to  llie  north  bounds  of  the  state;  and  then  along  the 
same  easterly  to  the  place  of  beginning. 

28.  The  county  of  St.  Lawbekce  sh^  contain  all  that  part  «*•  ^^ 
of  tills  state,  bounded  as  follows:  Northerly  and  Northwesterly, 
by  the  bounds  of  the  state :  Easterly,  by  the  county  of  Frank- 
lin: South,  by  the  north  bounds  of  Totten  and  Orossfield's 
purchase:  and  Southwesterly,  by  the  division  line  between 
great  lots  number  three  and  four  of  Macomb's  purchase. 

29.  The  county  of  Hereimeb  shall  contain  all  that  part  of 
this  state,  bounded  Northerly,  by  the  county  of  St.  Lawrence :  . 
EaiSterly,  by  the  counties  of  Hamilton  and  Montgomery: 
Southerly,  by  the  county  of  Otsego:  "Westerly,  by  a  line 
beginning  at  the  southwest  comer  of  a  tract  called  Cochran's 
patent,  and  ranning  thence  northerly  and  easterly  along  the 
bounds  thereof,  to  a  line  be^nning  in  the  south  bounds  of 
the  tract  granted  to  William  Bayard  and  others,  called  the 
Freemason's  patent,  where  the  same  is  intersected  by  a  line 
ran  south  from  the  former  fording  place  in  the  Mohawk  river, 
at  old  Fort  Schuyler,  now  called  Utica ;  and  ranning  thence 
north  along  said  Une,  to  the  southerly  line  of  Oosby's  manor; 
then  northeasteriy  iu  a  direct  line  to  the  northerly  bounds  of 

'  said  manor,  at  a  point  where  the  same  is  intersected  by  the 
division  line  between  Gage's  and  Walton's  patents;  then 
northerly  on  the  line  betweien  the  said  patents,  to  the  West 
Canada  creek;  then  up  the  said  creek  to  the  northeast  comer 
of  Service's  patent;  and  then  north  to  the  county  of  St 
Lawrence. 

so.  The  county  of  Oneida  shall  contain  all  that  part  of  this  ^«*^ 
state,  bounded  Northerly,  by  the  county  of  Lewis  and  a  small 
part  of  the  county  of  Oswego:  Westerly,  Southwesterly  and 
Soutlierly,  by  the  counties  of  Oswego  and  Madison,  and  a 
small  part  of  the  county  of  Otsego:  and  Easterly,  by  the 
county  of  Hei^kitner. 

31.  The  county  of  Madisok  shall  contain  all  that  part  of  vtoiMfm. 
Chis  state,  bounded  as  follows:  beginning  on  the  UnadiUa 
river,  at  the  southeast  comer  of  township  number  eighteen, 
of  the  twenty  townships,  and  running  thence  northerly  along 
the  same  to  the  nortibteast  comer  of  township  number  nine- 
teen; then  westerly  along  the  north  bounds  thereof,  to  the 
east  boundary  line  of  township  number  three;  then  north 
along  the  same  to  the  northeast  comer  thereof;  then  westerly 
along  the  noHh  bounds  thereof,  and  of  the  said  twenty  town- 
ships, westerly  to  t^e  southwest  comer  of  lot  number  fifty, 
in  tiie  first  allotment  6t  a  tract  ddled  New-Petersburgh;  then 
nortlierly  on  Hie  west  Kne  of  said  lot  number  fifty,  and  of  lot 
number  sfacty^Bine,  to  the  south  line  of  New-Stockbiidge; 
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then  the  shortest  line  to  the  main  branch  of  the  Oneida 
creek;  then  northerly  down  said  creek  to  the  Oneida  Lake, 
and  thence  westerly  along  the  southerly  shore  of  Oneida 
Lake  to  the  military  tract:  Westerly,  by  part  of  the  east 
bounds  of  the  said  military  tract:  and  Southerly,  by  the 
north  bounds  of  the  county  of  Ohenango. 

o»wego.  32.  The  county  of  Oswbgo  shall  contain  all  that  part  of 
this  state,  bounded  as  follows :  beginning  in  the  bounds  of  this 
state  at  the  southwest  comer  of  the  county  of  Jefferson,  and 
running  thence  easterly  along  tiie  south  bounds  of  said  county 
of  Jefferson  to  the  southeast  comer  of  the  township  of  Fene- 
Ion;  then  southerly  along  the  line  of  townships  to  the  novQi 
bounds  of  Scriba's  patent;  then  westerly  along  the  same  to 
the  northeast  comer  of  township  number  five  of  said  patent; 
then  southerly  along  the  east  bounds  of  said  township  and 
of  township  number  six  to  the  north  bounds  of  township 
number  eleven ;  then  easterly  along  said  north  bounds  to  the 
northeast  comer  thereof;  then  southerly  along  the  east 
bounds  thereof  and  the  same  continued  to  the  north  bounds 
of  the  county  of  Madison;  then  westerly  along  the  same  to 
the  northeast  comer  of  the  county  of  Onondaga;  then  west- 
erly along  the  north  line  of  the  said  county  to  the  northwest 
comer  thereof;  then  north  to  the  south  line  of  the  township 
of  Hannibal;  then  west  along  the  south  bounds  of  said  town* 
ship  to  the  west  line  of  said  township;  then  north  along  the 
west  bounds  thereof  and  the  same  course  continued  to  the 
northem  bounds  of  the  state;  and  then  along  the  same  to 
the  place  of  beginning. 

Lowu.  33.  The  county  of  l^wis  shall  contain  all  that  part  of  this 

state,  bounded  as  follows :  beginning  at  the  southeast  comer 
of  the  county  of  Jefferson,  and  running  thence  southerly 
along  the  easterly  bounds  of  the  townsUps  numbers  seveu 
and  twelve  in  Ck>nstable's  patent  to  the  north  bounds  of 
Scriba's  patent;  then  along  tlie  same  easterly  to  the  northeast 
comer  thereof;  then  north  sixty-two  degrees  east  along  the 
southerly  line  of  Macomb's  purchase,  to  the  line  of  the  county 
of  Herkimer;  then  north  along  the  west  bounds  of  the  county 
of  Herkimer  to  the  bounds  of  the  county  of  St.  Lawrence; 
then  along  the  southwesteiiy  bounds  of  the  said  county  to  the 
line  of  the  county  of  Jefferson ;  and  then  along  the  easterly 
bounds  of  the  said  county  to  the  place  of  beginning. 

Jefferson.  34.  Thc  coimty  of  Jbffebson  shall  contain  all  that  part  of 
this  state,  bounded  as  follows:  beginning  at  the  southwest 
comer  of  the  township  of  Minos,  and  running  thence  along 
the  southerly  bounds  of  the  said  township,  to  the  southeast 
corner  thereof;  then  northerly  along  the  easterly  bounds 
thereof,  to  the  southwest  comer  of  the  township  of  Atticus; 
then  easterly,  along  the  south  bounds  of  the  townships  of 
Atticus  and  Fenelon,  to  the  ^southeast  comer  of  the  said 
township  of  Fenelon;  then  northerly  idong  the  east  bounds 
of  the  township  of  Fenelon,  to  the  northeast  corner  f  hereof ; 
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then  westerly  along  the  north  bounds  thereof,  to  the  south- 
east comer  of  the  township  of  Orpheus;  then  northerly  along 
the  east  bounds  of  said  township,  to  the  south  bounds  of  the 
township  of  Milan;  then  southeasterly  along  the  southerly 
bounds  of  the  said  township,  to  the  southwest  comer  of  the 
township  of  Howard;  then  northeasterly  along  the  southeast- 
erly bounds  of  the  said  township,  to  the  most  easterly  comer 
thereof,  on  the  Black  river;  then  up  the  said  river,  to  a  point 
where  the  division  line  between  the  nineteenth  and  twentieth 
northern  ranges  of  lots,  of  great  lot  number  four,  of  Macomb's 
purchase,  strikes  the  river;  then  easterly  along  the  said  line, 
to  the  southwest  comer  of  the  lot  in  the  twentieth  northern 
and  eighth  western  ranges;  then  northerly  along  the  line 
between  the  eighth  and  ninth  western  ranges,  to  the  south- 
west corner  of  the  lot  in  the  twenty-third  northem,  and 
eighth  western  ranges;  then  easterly  along  the  division  line 
between  the  twenty-second  and  twenty-thini  northem  ranges, 
to  the  southwest  comer  of  the  lot  in  the  twenty-third  north- 
em, and  fifth  TV^tem  ranges;  then  north  to  the  south  line  of 
great  lot  number  four;  then  westerly  on  said  line,  to  the 
comer  of  lots  number  nine  hundred  and  four,  and  nine  hun- 
dred and  forty-two,  of  great  lot  number  four;  then  northerly 
on  the  Une  between  lots  number  nine  hundred  and  four,  and 
nine  hundred  and  forty-two,  to  the  southerly  line  of  lot  num- 
ber nine  hundred  and  five;  then  westerly  along  said  line  to 
the  most  westerly  comer  of  said  lot  number  nine  hundred  and 
five;  then  northerly  on  the  line  between  lots  number  nine 
hundred,  and  nine  hundred  and  five,  and  the  same  course 
continued  to  the  most  westerly  comer  of  lot  number  nine 
hundred  and  eight;  then  westerly  on  the  line  between  lots 
number  eight  hundred  and  ninety-seven,  and  eight  hundred 
and  ninety-eight,  and  the  same  course  continued  to  the  most 
westerly  comer  of  lot  number  eight  hundred  and  fifty;  then 
along  the  line  of  lots  to  the  bounds  of  the  county  of  St.  Law- 
rence, at  the  northeast  comer  of  lot  number  eight  hundred 
and  thirty-four;  then  northwesterly  along  the  westerly  bounds 
of  the  county  of  St.  Lawrence,  to  the  north  bounds  of  this 
state ;  then  westerly  and  southerly  along  the  said  north  bounds, 
to  a  point  west  fix)m  the  place  of  beginning,  and  then  east  to 
the  place  of  beginning. 

35,  The  county  of  Otsego  shall  contaiu  all  that  part  of  this  ouego. 
state,  bounded  Southerly,  by  the  county  of  Delaware:  East- 
eriy,  by  the  county  of  Schoharie:  Westerly,  by  the  middle  of 
the  westerly  branch  of  the  Unadilla  river:  Northerly,  by  a 
line  beginning  at  the  Unadilla  river,  in  the  south  bounds  of 
a  tract  formerly  granted  to  William  Bayard  and  others,  called 
the  Freemasons'  patent,  and  rnnniug  thence  easterly  along 
the  south  bounds  of  said  tract,  to  the  west  bounds  of  the 
tract  called  Oochran's  patent;  then  south  along  said  bounds 
to  the  southwest  comer  thereof;  then  easterly  along  the  sonth 
bounds  of  said  pirient,  and  the  same  line  continued  to  the 
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flouibeast  comer  of  lot  nmnb^  seyenty-three,  in  the  tract 
granted  to  David  Schuyler  and  others;  then  northeriy  in  a 
straight  line  to  the  northeast  comer  of  lot  number  seyeutyt 
one  in  the  same  tract;  then  easterly  along  the  aoutheily 
bounds  of  the  tract  granted  to  Budolph  St^ey  and  others, 
and  the  southerly  bounds  of  a  tract  granted  to  Theobald 
Young,  to  a  line  mn  from  ihe  Little  Falls  in  the  Mohairk 
riveri  to  the  mouth  of  a  creek  on  which  the  mills  fninerly  of 
Bichard  Oarey  were  erected;  then  northerly  along  said  ItM 
until  the  same  is  intersected  by  a  western  continuation  of  the 
north  bounds  of  a  tract  called  Springfield;  then  easterly  along 
such  continuation^  and  along  the  north  bounds  of  said  tract, 
to  the  northeast  comer  thereof;  and  then  easterly  to  the 
northwest  comer  of  the  county  of  Schoharie. 

ciMiuuigo.  36.  The  county  of  Chekakgo  shall  contain  all  that  part  of 
this  state,  bounded  as  follows:  beginning  at  the  southeast 
comer  of  township  number  eight^n  of  the  twenty  town- 
ships, and  running  thence  westerly  along  the  south  bounds 
Hi^-eof,  to  the  east  bounds  of  township  number  nine;  then 
northerly  along  the  same,  to  the  southeast  comer  of  township 
number  four;  then  along  tiie  south  bounds  of  towmdbips 
number  four,  five,  and  six,  and  the  same  contAnued  to  the 
military  tract;  then  southerly  along  the  east  bounds  of 
the  military  tract,  to  the  southeast  comer  thereof;  then  with 
a  straight  line  to  the  confluence  of  the  Tioughnioga  and 
Ohenango  rivers,  and  to  the  east  bank  of  the  last  mentioned 
river;  then  up  said  river  along  the  eastern  bank  thereof,  to 
the  northwest  comer  of  a  tract  granted  to  John  Jay  and  John 
Butherford;  then  along  the  north  bounds  thereof,  and  the 
same  line  continued,  until  it  meets  the  west  line  of  the  town-^ 
ship  called  Olinton,  in  a  map  made  by  the  surveyor-gen^ 
of  this  state;  then  southerly  along  the  same  to  the  soutiiwest 
comer  thereof;  tihen  east  £Jong  the  south  bounds  tiiereol^  to 
the  county  of  Delaware;  then  northerly  along  Hie  counties 
of  Delaware  and  Otsego,  to  the  place  of  beginning. 

Bioome.  37.  The  couuty  of  Bboome  shall  contain  all  that  part  of 
tills  state,  bounded  on  the  West,  by  a  line  beginning  in  the 
south  bounds  of  this  state,  where  a  continuation  of  the  east- 
erly bounds  of  Oox's  patent  strikes  the  same»  and  running 
thence  north  along  the  same  to  the  southeast  comer  of  said 
patent;  then  along  the  east  bounds  thereof  to  the  south 
bounds  of  the  Boston  purchase;  then  along  the  same  west^  to 
the  southeast  comer  of  lot  number  one  hundred  and  seven- 
teen in  the  township  of  Nanticoke;  then  along  the  east 
bounds  thereof  north  to  the  nortiieast  comer  of  said  lot  num- 
ber one  hundred  and  seventeen;  then  along  the  n(N*th  bounds 
thereof  west  to  the  southwest  comer  of  lot  numb^  one  hon- 
dred  and  twenty-one.;  then  north  along  the  line  of  lots  to  1^ 
northwest  comer  of  lot  number  one  hundred  and  seventy- 
one;  then  east  along  the  line  of  lots  to  the  southwest  comer 
of  lot  number  twelvei  of  .the  grand  division  of  ^e  said  Boa- 
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ton  pmehase;  iheo  foUowiBg  a  line  confititiited  by  the  west 
iKnmds  of  the  following  lots  and  lines,  at  right  angles  to  the 
same,  oonneeting  them,  namely:  number  twelve,  twenty-nine, 
fifty-two,  sixty-nine,  ninety-two,  one  hundred  and  nine,  one 
handled  mid  thirty-two,  one  hundred  and  forty-nine,  one  hun- 
dred and  seventy-two,  one  hundred  and  eighty-nine,  two 
hnndred  and  twelve,  two  hundred  and  thirty,  two  hundred 
and  fifty*<me,  two  hundred  and  seventy,  two  himdred  and 
ninety-one,  three  hundred  and  ten,  three  hundred  and  thirty, 
tiiree  hundred  and  fifty-one,  three  hundred  and  seventy,  three 
bnndred  and  ninety-one,  four  hundred  and  ten,  four  hundred 
and  thirty-two,  four  hundred  and  forty-nine,  four  hundred  and 
seventy-two,  four  hnndred  and  eighty-nine,  five  hundred  and 
thirteen,  five  hundred  and  thirty-eight,  five  hundred  and  fifty- 
three,  and  five  hundred  and  sixty-eight:  Northerly  and  East- 
erly by  a  line  beginning  at  the  northwest  comer  of  lot  number 
five  hundred  and  sixty-eight,  and  running  thenoe  east  along 
the  south  bounds  of  tibie  north  tier  of  short  or  square  lots,  so 
called,  of  said  Boston  purchase,  to  the  Tioughnioga  branch 
of  the  Susquehanna  river,  then  along  the  same  to  the  south 
bounds  of  Hie  township  of  Oindnnatus;  then  along  the  same 
east,  to  the  comity  of  Ohenango;  then  southerly  and  easterly 
along  the  county  of  Ohenango,  to  the  county  of  Delaware; 
and  then  southerly  along  the  county  of  Delaware,  to  the 
south  bounds  of  the  state,  and  on  the  south,-  by  the  south 
bounds  of  the  state. 

38.  The  county  of  Ooetla:ni>  shall  contain  all  that  part  of  cortiaad. 
this  state,  bounded  as  follows :  Bast,  by  the  east  bounds  of  the 
military  tract:  North,  by  a  line  beginning  at  the  southeast 
corner  of  lot  number  fifty,  in  the  townsUp  of  Fabius,  and 
running  thence  west  along  the  line  of  lots  to  the  southeast 
comer  of  lot  number  fifty,  in  the  township  of  Tully;  and 
thesk  west  along  the  line  of  lots  to  the  west  bounds  of  the 
township  of  Tully :  Westerly,  by  the  west  bounds  of  the  town- 
ship of  Tully,  Homer,  and  Yirgil:  and  Southerly,  by  the 
counties  tyf  Tioga  and  Broome. 

39.  The  coun^  of  Tompeiks  shall  contain  all  that  part  of  Tompidiis. 
tibds  state,  bounded  as  follows:  on  the  North,  by  a  line  begin- 
ning at  the  northeast  comer  of  lot  number  sixty,  in  the  town- 
ship of  Locke,  and  ranning  thence  west  along  the  line  of  lots 

to  tiie  northwest  comer  of  lot  number  fifty-one  in  said  town- 
ship; then  north  along  the  west  bounds  of  said  township,  to  the 
northeast  comer  of  lot  number  fifty,  in  the  township  of  Milton ; 
tbea  west  adong  the  line  of  lots  to  the  east  bounds  of  lot 
number  forty-one,  in  said  township;  then  along  the  same 
north,  to  the  northeast  comer  of  said  lot;  then  ^^est  alon^  the 
nortli  bounds  thereof,  and  the  same  continued  to  the  middle 
of  the  Gayuga  lake;  then  southerly  along  said  middle  to  a 
pcrint  opposite  the  southeast  corner  of  the  township  of  Ovid; 
fiien  with  a  straight  line  to  the  said  southeast  comer;  then 
Urtetetiy  along  l£e  soulh  bounds  of  said  township,  and  the 
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same  contmaed  to  the  west  shore  of  the  Seneca  lake;  West- 
erly and  SoHtherly,  by  the  west  shore  of  said  lake,  and  the 
coanty  of  Tioga:  and  Easterly,  by  the  counties  of  Tioga  and 
Oortland* 

Tioga.  40.  The  county  of  Tioga  shall  contain  all  that  part  of  this 

state,  bounded  as  follows:  beginning  in  the  south  bounds  of 
this  state,  at  the  conunencement  of  the  pre-emption  hne,  as 
established  by  law,  and  running  thence  north  along  the  same, 
till  it  is  intersected  by  a  western  continuation  of  the  south 
bounds  of  the  military  tract;  then  along  said  continuation  to 
the  southwest  comer  of  the  military  tract;  then  east  along 
the  south  bounds  of  the  military  tract,  to  where  the  same  is 
intersected  by  a  line  drawn  north  and  south  from  the  middle 
of  the  bridge  that  crosses  Balding's  mill  creek,  so  called; 
then  south  idong  said  line,  until  the  same  is  intersected  by  a 
line  drawn  from  the  middle  of  the  east  bounds  of  the  south- 
east section  of  township  number  seven,  westerly  and  parallel 
with  the  south  line  of  said  township,  and  the  same  continued; 
then  easterly  along  the  said  last  mentioned  line,  to  the  west 
bounds  of  township  number  ten;  then  southerly  along  the 
same,  to  the  north  bounds  of  the  second  tier  of  lots  in  the 
southwest  section  of  township  number  ten;  then  easterly 
along  the  same  to  the  section  line  of  number  ten ;  then  along 
the  same  northerly,  to  the  southwest  comer  of  the  northeast 
section  of  townslup  number  ten;  then  easterly  parallel  with 
the  south  bounds  of  township  number  ten,  to  the  west  bounds 
of  township  number  eleven;  then  southerly  along  the  same, 
sixty  chains;  then  easterly  parallel  with  the  south  bounds  of 
township  number  eleven,  to  the  west  bounds  of  section 
number  six,  on  Owego  creek;  then  southerly  along  the  said 
west  bounds,  to  the  southwest  comer  thereof;  and  then  east- 
erly along  the  south  bounds  of  the  last  mentioned  section,  to 
the  Owego  creek;  then  northerly  up  said  careek,  to  the  south- 
west comer  of  lot  number  five  hundred  and  eighty-one,  of 
the  grand  division  of  the  Boston  purchase;  then  easterly  on 
the  south  line  of  the  north  tier  of  the  short  or  squa^  lots,  so 
called,  to  the  southeast  comer  of  lot  number  five  hundred 
and  ninety-two,  of  said  purchase,  being  the  northwest  comer 
of  the  county  of  Broome;  then  southerly  along  the  west 
bounds  of  the  county  of  Broome,  to  the  south  bounds  of  the 
state;  and  then  westerly  along  the  same  to  the  place  of 
beginning. 

Steuben.  41.  The  couuty  of  Stexjben  shall  contain  all  that  part  of 
this  state,  bounded  as  follows:  Southerly  by  the  south  bounds 
of  the  state:  East,  by  the  counties  of  Tioga  and  Tompkins: 
North,  by  the  counties  of  Yates,  Ontario  and  Livingston :  and 
Westerly,  by  the  west  line  of  the  sixth  range  of  townships  in 
Phelps  and  Gorham's  purchase. 

Onondaga.  42.  The  couuty  of  Onondaga  shall  contain  all  that  part  of 
this  state,  bounded  as  follows:  beginning  in  the  east  bounds 
pf  the  military  tract,  at  the  northeast  comer  of  lot  number 


Digitized  by 


Google 


CHAP,  n.]  COUNTIES.  67 

sixty,  in  the  township  of  Fabius,  and  running  thence  north- 
erly along  the  east  bounds  of  said  tract,  to  the  Oneida  lake; 
then  northwesterly  along  the  Oneida  lake,  to  the  place  where 
the  Onondaga  or  Oswego  river  issues  therefix)m ;  then  north- 
erly, southerly  and  northwesterly  along  the  said  river  as  the 
same  winds  and  turns,  to  the  southeast  comer  of  lot  number 
thirty-three,  in  the  township  of  Lysander;  then  westerly 
along  the  south  line  of  said  lot  and  the  lots  in  the  same  range, 
to  the  west  line  of  said  township;  then  southerly  along  the 
west  line  of  said  township,  to  the  Gross  lake;  then  west  to 
the  middle  of  said  lake;  then  through  the  middle  of  said  lake, 
and  the  middle  of  the  Seneca  river,  to  a  continuation  of  the 
west  line  of  the  township  of  Gamillus;  then  along  the  same, 
and  along  the  west  line  of  the  said  township,  to  the  southwest 
comer  of  the  said  township  of  Gamillus:  then  easterly  along 
the  south  bounds  of  said  township,  to  the  northwest  comer 
of  the  township  of  Marcellus;  then  along  the  westerly  and 
southerly  lines  of  the  township  of  Marcellus,  to  the  Skene- 
ateles  lake;  then  southeasterly  along  the  shore  of  the  same, 
to  the  northwest  comer  of  the  county  of  Gortland;  and  then 
easterly  along  the  north  bounds  of  said  county,  to  the  place 
of  beginning. 

43.  The  county  of  Cayuga  shall  contain  all  that  part  of  c»jii«a. 
this  state,  bounded  as  follows :  beginning  at  the  northeast 
comer  of  the  county  of  Tompkins,  and   running   thence 
westerly  along  the  north  bounds  of  said  county,  to  the  middle 

of  the  Cayuga  Lake ;  then  down  the  middle  of  said  lake,  to 
the  outlet  thereof;  th^n  down  the  said  outlet,  to  the  west  line 
of  the  township  of  Bratus ;  then  north  along  the  west  lines 
of  the  townships  of  Bratus  and  Cato,  and  the  same  line  con- 
tinued to  the  north  bounds  of  this  state ;  then  northeasterly 
along  the  same,  to  the  county  of  Oswego;  and  then  southerly 
along  the  westerly  bounds  of  the  counties  of  Oswego,  Onon- 
daga and  Cortland,  to  the  place  of  beginning. 

44.  The  county  of  Sbnbca  shall  contain  all  that  part  of  this  sencau 
state,  bounded  on  the  North,  by  the  county  of  Wayne :  on 

the  East,  by  the  county  of  Cayuga :  on  the  South,  by  the 
county  of  Tompkins :  and  on  the  West,  by  the  west  shore  of 
the  Seneca  lake,  and  from  the  north  end  of  said  lake  by  the 
pre-emption  line,  as  established  by  law. 

45.  The  county  of  Ontabio  shall  coutain  all  that  part  of  Ontario. 
this  state,  bounded  as  follows:  beginning  at  the  northeast 
comer  of  the  county  of  Yates,  and  running  thence  along  the 
bounds  of  the  said  county,  to  the  southwest  comer  thereof; 
then  westerly  along  the  north  line  of  townships  number  six 

in  the  fourth  and  fifth  ranges  of  Phelps  and  Gorham's  pur- 
chase, to  the  southeast  comer  of  the  county  of  Livingston ; 
then  along  the  bounds  of  the  said  county,  to  the  south  bounds 
of  the  county  of  Monroe ;  then  along  the  bounds  of  the  said 
county,  to  the  southwest  comer  of  the  county  of  Wayne ; 
then  along  the  south  bounds  of  the  said  county,  to  the  north- 

.,y,,..uuy  Google 


Qg  COUNTIES.  [PASIL 

weat  corner  of  the  county  of  Seneca;  dud  then  southerly 
along  the  west  bounds  of  the  said  county  of  Senecat  to  the 
place  of  beginning. 

T*tM.  46.  The  county  of  Yatbs  shall  contain  all  that  part  of  this 

state,  bounded  as  follows:  beginning  on  the  west  margin  of 
the  Seneca  lake,  at  the  tennination  of  an  east  and  west  line 
between  lots  number  seven  and  eight,  of  the  tract  lying 
between  the  new  prenemption  line  and  the  Seneca  lake,  and 
running  thence  west  along  the  said  line  to  the  new  pre- 
emption  line;  then  along  the  same  north  to  the  northeast 
corner  of  lot  number  fifteen  of  the  tcact  between  the  old  and 
new  pre-emption  lines ;  then  west  along  the  north  bounds  of 
lot  number  fifteen  to  the  old  pre-emption  line ;  tiben  northerly 
along  the  same  to  the  northeast  comer  of  township  number 
five,  in  the  first  range  of  townships  in  Phelps  and  Gorham's 
purchase ;  then  west  along  the  north  bounds  of  said  township 
to  the  southeast  comer  of  township  number  six  of  the  second 
range;  then  along  the  east  bounds  thereof  north,  to  the 
Crooked  lake ;  then  northwest  to  the  middle  of  the  east  arm 
of  said  lake,  then  southwesterly  and  northerly  through  the 
middle  thereof  and  of  the  west  arm  of  said  lake  to  the  north 
boimds  of  township  number  six  of  the  second  range ;  then 
west  along  the  same  and  the  north  bomids  of  townsJ^p  num- 
ber six  of  the  third  range  to  the  southeast  comer  of  township 
number  seven  of  the  fourth  range ;  then  north  along  the  east 
bounds  of  said  township  to  the  southwest  comer  of  township 
number  eight  of  tiie  th&d  range ;  thence  east  slong  the  south 
bounds  of  said  township  to  me  middle  of  the  Oanandaigna 
lake;  then  northerly  along  said  nuddle  to  the  north  bounds  of 
said  township;  then  east  along  the  same  and  the  north 
bounds  of  township  number  eight  in  the  second  and  first 
ranges  and  the  same  continued  to  the  Seneca  lake;  then 
along  the  west  margin  thereof  to  the  place  of  beginning. 

WftTM.  47.  The  county  of  Watnb  shall  contain  all  that  part  of 

this  state,  bounded  as  follows:  beginning  at  the  southeast 
comer  of  the  township  of  Galen,  and  running  th^sce  north 
along  the  west  bounds  of  the  county  of  Gayuga  to  the  noith 
bounds  of  this  state ;  then  westerly  along  the  said  north  bounds 
until  intersected  by  a  continuation  of  the  west  bounds  of  the 
third  range  of  townships  in  Phelps  and  €U>rham's  purchase ; 
then  along  such  continuation  and  the  said  bounds  south  to 
the  southwest  comer  of  township  number  twelve  of  the  thiid 
range ;  then  east  along  the  south  bounds  of  said  township  to 
the  southeast  comer  thereof;  then  north  along  tiie  east 
bounds  thereof  to  the  southwest  comer  of  towni^p  number 
twelve  of  the  second  range;  then  east  along  the  south  bounds 
thereof  to  the  northeast  comer  of  township  number  eleven 
of  the  second  range;  then  along  the  east  bounds  thereof 
south,  until  intersected  by  a  continuation  of  the  south  bounds 
of  the  township  of  Galen ;  then  east  along  said  continuation 
and  bounds  to  the  place  of  beginning. 


Digitized  by  LjOOQIC 


cmp.n.]  COUiniES.  6^ 

48.  The  ootmty  of  LirmofiTON  shall  oontain  all  that  part  of  UTiog^ton. 
this  state,  bounded  as  follows:  beginmng  in  the  south  bounds 
of  township  number  seven,  fifth  range  of  Phelps  and  Oor- 
ham's  pnrdiase,  at  a  point  five  and  a  half  miles  east  of  the 
southwest  comer  thereof,  and  running  thenoe  west  along  the 
south  bounds  of  said  township  and  of  township  number 
seven  of  the  sixth  range  to  the  northwest  Quarter  of  town- 
diip  number  six  of  tbs  sixth  range;  then  along  the  eastt 
south  and  west  bounds  of  said  quarter  to  the  northeast  comer 
of  township  number  six  of  the  seventh  range ;  then  along 
the  north  bounds  of  said  township  west,  to  the  southwest 
corner  of  township  number  seven  of  the  seventh  range ;  then 
along  the  west  bounds  thereof  north,  till  intersected  by  a  con- 
tinuation of  the  nortii  bounds  of  township  number  seven  in  ' 
the  first  range  of  the  Holland  Company's  purchase ;  then 
west  along  tb^  said  oontinuation  to  the  m»idle  of  the  Genesee 
river;  then  down  the  said  middle  to  a  ocmtinuation  of  the 
east  bounds  of  the  Ogden  tract ;  th^oi  north  along  said  con- 
tinuation and  said  bounds,  and  the  same  continu^  north,  to 
the  division  line  between  lots  number  nineteen  and  twenty  of 
the  forty  thousand  acre  tract ;  then  east  along  said  division 
line  to  the  southeast  comer  of  lot  number  twentynseven  of 
said  tract :  then  north  along  the  east  bounds  of  lots  number 
twenty-seven,  twenty-«ix  and  twenty-five  to  township  num- 
ber one  in  the  second  range  of  Phelps  and  Gorham's  purchase 
on  the  west  mde  of  Ctonesee  river ;  then  along  the  south 
bounds  thereof  to  the  southwest  comer  of  lot  number  one 
hundred  and  seventeen,  in  said  township ;  then  north  along 
the  line  of  lots  so  far  as  that  a  line  drawn  due  east  will  strike 
one  mile  north  of  the  house  now  or  late  of  Peter  Bowen ; 
then  east  along  said  line  to  the  middle  of  Genesee  river;  then 
along  the  said  middle  to  the  northwest  comer  of  township 
number  ten  in  the  seventh  range  of  townships  in  Phelps  and 
Gorham's  purchase;  then  eiasterly  to  the  west  bounds  of 
township  numb^  ten  in  the  sixth  range  of  said  purchase; 
then  northerly  to  the  north  bounds  of  said  township;  then 
easterly  along  the  north  bounds  thereof,  and  of  township 
numbed  ten  in  the  fifth  range  to  the  middle  of  the  Huneoye 
creek;  then  along  said  middle  to  the  south  bounds  of  said 
last  mentioned  township;  then  west  on  the  division  line 
between  towni^ps  number  nine  and  ten  to  the  northeast 
comer  of  a  tract  called  the  Oblong  tract,  lying  east  of  town- 
ship number  nine  in  the  sixth  range;  then  south  along  the 
said  tract  to  the  north  bounds  (tf  township  number  eight  in 
the  fifth  range;  then  west  along  the  north  bounds  of  said 
township  and  of  township  numbar  eight  in  the  sixth  range  to 
the  east  shore  of  the  Hemlock  lake;  then  southerly  and 
westerly  along  said  lake  to  the  west  bounds  of  township 
number  eight  of  the  fifth  range ;  then  along  the  same,  south, 
to  the  soudiwest  comer  thereof;  then  along  the  south  bounds 
thereof,  east  five  and  a  half  miles ;  tiien  with  a  line  paraliel 
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to  the  east  bounds  of  township  number  seven  m  the  fifth 
range,  south  to  the  place  of  beginnmg. 

Monroo.  49.  The  couuty  of  MoNROE  shall  contain  all  that  i>art  ot 
this  state,  bounded  as  follows:  beginning  in  the  north  bounds 
of  the  state,  at  a  point  due  north  of  the  northwest  comer  of 
the  tract  called  the  Triangle,  and  nmning  thence  south  to  the 
said  northwest  comer;  then  south  along  the  west  bounds  of 
said  tract,  to  the  north  bounds  of  township  number  two  in 
said  Triangle;  then  east  along  the  north  bounds  of  said  town- 
ship to  the  east  bounds  of  said  Triangle;  then  southwesterly 
along  the  same  to  the  north  bounds  of  township  number  one 
in  the  second  range  of  Phelps  and  Gorham's  purchase  on  the 
west  side  of  Glenesee  river;  then  along  the  north  bounds 
'  thereof,  to  the  northwest  comer  of  lot  number  fifty-four  of 
said  township;  then  southerly  along  the  west  bounds  of  lots 
number  fifty-four,  sixty,  and  sixty-six,  and  the  same  course 
continued  to  the  county  of  Livingston ;  then  along  the  bounds 
of  said  county  to  the  middle  of  Huneoye  creek;  then  along 
the  south  bounds  of  township  number  eleven  in  the  fifth 
range  of  Phelps  and  Gorham's  purchase  to  the  southeast 
comer  thereof;  then  north  along  the  east  bounds  thereof,  to 
the  northeast  comer  thereof;  then  east  along  the  north  bounds 
of  township  number  eleven  in  the  fourth  range  to  the  north- 
east comer  thereof;  then  north  along  the  dividing  line 
between  the  third  and  fourth  ranges  of  said  purchase,  and  the 
same  continued  to  the  north  bounds  of  the  state;  and  then 
westerly  along  the  same  to  the  place  of  beginning. 

oenosM.  50.  The  couuty  of  Genesee  shall  contain  all  that  i)art  of 
this  state,  bounded  Easterly,  by  the  counties  of  Monroe, 
Livingston  and  Allegany:  Northerly,  by  the  south  bounds  of 
the  counties  of  Orleans  and  Monroe:  Westerly,  by  a  meridian 
line  between  the  fourth  and  fifth  ranges  of  townships  of  the 
Holland  Company's  purchase:  and  Southerly,  by  the  north 
bounds  of  township  number  six,  in  the  third  and  fourth 
ranges,  and  the  north  bounds  of  township  number  seven,  in 
the  first 'and  second  ranges  of  said  township,  and  the  said 
northerly  bounds  continu^  easterly  to  the  southwest  comer 
of  the  county  of  Livingston. 

Orleans.  51.  The  couuty  of  Obleans  shall  contain  all  that  part  of 
this  state,  bounded  Easterly,  by  the  county  of  Monroe:  North- 
erly, by  the  north  bounds  of  the  state:  Westerly,  by  a  meri- 
dian line  between  the  fourth  and  fifth  ranges  of  townships  of 
the  Holland  Company's  purchase,  and  said  line  continued 
north  to  the  bounds  of  the  state;  and  Southerly,  by  the 
division  line  between  the  thirteenth  and  fourteenth  townships 
in  said  purchase,  continued  east  to  the  transit  line;  then 
along  said  line  to  the  northwest  comer  of  lot  number  eighty- 
five,  in  the  tract  called  the  Oonnecticut  tract;  and  then  east 
along  the  line  of  lots  to  the  west  bounds  of  the  county  of 
Monroe. 

Niagn.  52.  The  couuty  of  Niagara  shall  contain  all  that  part  of 
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this  state^  bonBded  Easterly,  by  the  counties  of  Orleans  and 
Genesee :  Northerly  and  Westerly,  by  the  bounds  of  the  state  : 
and  Southerly,  by  the  bounds  of  the  state,  the  middle  of  the 
Niagara  river  on  the  northerly  side  of  Grand  Island,  and  the 
Tonnewanta  creek. 

53.  The  county  of  Eheb  shall  contain  all  that  part  of  this  ^®- 
state,  bounded  Easterly,  by  the  county  of  Genesee :  Northerly, 
by  the  county  of  Niagara:  Westerly,  by  the  bounds  of  the 
state:  and  Southerly,  by  the  Oattaraugus  creek,  and  a  line 
running  northwest  from  its  mouth  to  the  bounds  of  the  state. 

54.  'file  county  of  AIjLBGANY  shall  contain  all  that  part  ^negany. 
of  this  state,  bounded  Easterly,  by  the  county  of  Steuben: 
Northerly  by  the  counties  of  Livingston  and  Genesee:  West- 
erly, by  a  meridian  line  between  the  second  and  third  ranges 

of  townships  of  the  Holland  Company's  purchase :  and  South* 
^y^  by  the  south  bounds  of  the  state. 

55.  The  county  of  Oattabaugus  shall  contain  all  that  part  ^J^^ 
of  this  state,  bounded  Easterly,  by  the  county  of  Allegany: 
Northerly^  by  the  counties  of  Genesee  and  Erie:  Westerly,  by 

a  meridian  Ime  between  the  ninth  and  tenth  ranges  of  town- 
ships of  the  Holland  Company's  purchase:  and  ^utherly,  by 
the  south  bounds  of  the  state. 

56.  The  county  of  Ohaxjtauqub  shall  contain  all  that  part  5J;^^^- 
of  this  state,  bounded  Easterly,  by  the  county  of  Gattaiaugus : 
Northerly,  Southerly,  and  Westerly,  by  the  county  of  Brie 

and  the  bounds  of  this  state. 

S  3.  All  lines  which,  in  the  foregoing  bounds,  are  described  Ji'^e'tSkSi. 
by  courses  indicated, by  the  magnetic  needle,  are  respectively 
to  be  taken  as  the  magnetic  needle  pointed  at  the  several 
times  when  such  lines  were  originally  established. 

JJ  4.  None  of  the  bounds  or  Snes  assigned  for  the  limits  of  Kjjf^^ 
any  of  the  said  counties,  shall  be  construed  to  affect  the  right  ^^j^^- 
or  title  of  any  person  or  body  politic,  or  to  confirm  the  bounds 
or  right  of  any  patent  whatsoever. 

2  B.  Is  119,  g  2. 

5  6.  Whenever  two  counties  are  separated  from  each  other  J'^"^*^®^'^ 
by  a  river  or  creek,  the  middle  of  the  channel  of  such  river  or  bya^nver, 
creek  shall  be  the  division  line  between  them,  unless  herein  ^ 
before  otherwise  provided. 

2  R.  Is  44,  8  2. 

5  6.  Whenever  the  boundary  line  between  two  counties  J^^^. 
crosses  an  island,  the  whole  of  such  island  shall  be  deemed  to  }»'jjd^ 
be  within  the  county  in  which  the  greater  part  of  it  lies,  unless     "**' 
otherwise  directed. 

§  7.  The  counties  of  Kings,  Bichmond  and  New-Tork,  shaU,  f^^^l% 
for  the  purpose  of  serving  all  process,  civil  or  criminal,  have  oeruin 
concurrent  jurisdiction  on  the  waters  in  the  counties  of  Kings  ^***"' 
and  Bichmond,  lying  south  of  the  bounds  of  the  county  of 
Hew-York. 

Laws  of  1824^  359,  §  2. 
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S  8.  All  pioeefis  iasuing  to  offioen  of  either  of  the  ooonties 
bordering  on  the  Seneca  Lake,  may  be  served  upon  the  waters 
of  the  said  lake  by  any  officer  or  person  charged  with  the 
service  thereof,  and  the  said  counties  shall,  for  all  tibe  poi^ 
IK)8es  of  civil  and  criminal  process,  have  conenzrent  juriadiO' 
tion  on  the  said  waters. 


CHAP.  77. 

An  Act  to  erect  a  new  county  from  a  part  of  Tioga  county, 
by  the  name  of  Chemung,  and  for  other  purposes. 

Pabbxd  March  29, 1836. 

The  People  of  the  State  of  New-Torh^  represented  in  Senate 
and  Assembly 9  do  enact  as  foUows: 

oovnirof  S  1.  All  that  part  of  the  county  of  Tioga  lying  and  being 
^SS^  on  the  west  side  of  a  line  beginning  on  the  east  bank  of  the 
Ohemung  river  on  the  line  between  the  states  of  New-York 
and  Pennsylvania;  thence  up  the  said  river  along  the  banks 
tiiereof  at  low  water  mark  to  a  sulphur  spring,  near  the 
centre  of  the  lower  narrows  on  said  river;  thence  in  a  direct 
line  northeasterly,  until  it  strikes  the  southeast  coin^  of  lot 
number  one  hundred  and  fifty-three;  thence  north  along  the 
east  line  or  boundary  of  lots  number  one  hundred  and  fifty- 
three,  two  hundred  and  one,  two  hundred  and  two  and  two 
hundred  and  three,  to  the  south  line  of  the  town  oi  Erin; 
thence  east  along  the  said  south  line  to  the  Oayuta  creek; 
thence  up  the  centre  of  said  creek  to  the  south  line  of  the 
town  of  Oayuta;  thence  east  along  said  line  to  the  east  line 
of  the  said  town  of  Oayuta;  thence  north  along  said  line  to 
the  county  of  Tompkiiis,  shallt  firom  and  after  tiie  passing  of 
this  act,  be  a  separate  and  distinct  county  of  the  state  of  New* 
York,  and  be  called  Ohemung;  and  the  fireeholders  and 
inhabitants  thereof  shall  possess  and  eigoy  all  the  rights  and 
immunities  which  the  fteeholders  and  inhabitants  of  the 
several  counties  of  this  state  are  by  law  entitled  to  possess 


I 


and  enjoy.  | 

Part  of  tii0      §2.  All  those  parts  of  the  town  of  Ohemung  which  lie  east        i 
ch^maL     of  the  line  In  the  preceding  section  mentioned,  shall,  fiom 
M^^  c^d  after  the  passing  of  this  act,  be  annexed  to,  and  form  a 

part  of  the  town  of  Barton,  in  the  county  of  Tioga. 
Town  S  3.  The  town  ofScers  residing  in  that  part  of  the  town  of 

offlcen.      Ohemung,  which  by  the  foregoing  section  is  annexed  to  the 

town  of  Barton,  shall  continue  to  be  oflBcers  of  the  said  town 

of  Ohemung  until  the  next  election  for  town  officers  therein. 
conrte  tn  S  4.  Thcro  shall  be  a  court  of  common  pleas  and  a  court  of 
rout^    general  sessions  of  the  jieace  held  at  the  court-house  at 

Elmira,  in  and  for  the  oountiy  of  Ohemung,  four  terms  in 
'  each  year,  as  follows:  the  first  term  studl  begin  on  the  second 
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Tuesday  of  July  next:  the  second  term  on  the  second  Tues- 
day of  October  thereafter:  the  tiiud  term  on  the  second 
Tuesday  of  January  thereafter:  and  the  fourOi  term  on  the 
second  Tuesday  of  April  thereafter:  and  on  the  second  Tues- 
days of  July,  October,  January  and  April  thereafter* 

§  5.  From  and  after  the  passing  of  this  act  the  courts  of  ^^^^ 
common  pleas  and  general  sessions  of  the  peace,  in  and  for  oouSty. 
the  coun^  of  Tioga,  shall  be  held  at  the  court-house  at 
Owego,  on  the  third  Tuesdays  of  July,  October,  January  and 
April  thereafter, 

S  6w  Each  of  the  terms  of  the  said  courts  in  the  said  Terms. 
counties  of  Ohemung  and  Tioga  may  continue  to  be  held 
until  the  second  Satcuday  following  the  said  Tuesdays,  indu- 
fdve 

S  7.  Nothing  in  this  act  contained  shall  be  construed  to^^ 
affect  any  suit  or  action  in  any  court  already  commenced,  or  ""*' 
to  be  commenced  before  this  act  takes  effect;  or  to  affect  any 
criminal  or  otiier  proceedings  then  pending  therein^  but  all 
such  dyil,  criminal  or  otiler  proceedings  simll  be  prosecuted 
to  judgment  and  execution  therein,  the  same  as  if  this  act 
had  not  been  passed. 

S  &  The  court-house  and  jail  now  erected  in  the  Tillage  ^J^^^ 
of  Blmira,  and  die  jail  liberties  thereof  as  now  fixed  by  law,  }^^^^^ 
shall  be  and  remain  the  court-house,  jail  and  jail  liberties  of  ooi^^^ 
Hie  said  county  of  Chemung* 

S  9*  Lyman  Oovell,  Gharles  Orwan  and  Emah  Sexton,  are  ^^'^^ 
hereby  appointed  commissioners,  who,  or  a  minority  of  whom  Sre^d. 
may  fix  upon  a  site  for  a  clerk's  office  for  said  county  of 
Ghemung,  in  the  village  of  Elmira  aforesaid,  and  purdbase 
materials  and  contract  with  workmen  for  the  bmlding  of  the 
said  derk's  office;  and  may  from  time  to  time  draw  upon 
the  treasurer  of  said  county  for  such  sum  or  sums  of  money 
as  may  be  necessary  for  the  purpose  aforesaid,  and  which 
fihall  come  into  the  said  treasury  by  virtue  of  this  act:  and 
the  treasurer  of  the  said  county  of  Ohemung  is  hereby 
required,  out  of  the  moneys  aforesaid,  to  pay  to  the  order  of 
the  said  commissioners,  or  a  m^jori^  of  them,  the  several 
flODuns  of  money  to  be  by  them  drawn  for. 

S  10.  The  said  commissioners  shall  account  to  the  super*  S^?^  to 
visors  of  the  said  county  of  Ohemung,  when  thereto  required,  Moonn.. 
lor  the  money  so  received  by  them  from  the  treasury  aforesaid, 
and  the  manner  of  its  expenditure. 

S  11.  The  said  commissioners  shall,  before  they  enter  upon  l^j^'^^ 
Hie  duties  of  their  appointment,  give  a  bond,  with  sureties, 
to  the  treasurer  of  the  county  of  Ohemung,  to  be  approved 
of  by  him,  for  the  &ithful  performance  of  tiieir  said  duties; 
and  tiie  said  commissioners  shall  each  be  entitled  to  receive 
file  sum  of  two  dollars  per  day  for  each  day  they  shall  be 
necessarily  employed  therein,  to  be  levied  and  collected  as 
other  ocmtingent  expenses  of  said  county  shall  be  levied  and 
eoUeeted. 
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conntT  S  12.  The  books,  records  and  papers  appertaining  to  the 

^^'^      county  of  Tioga,  shall  be  and  remain  the  propjerty  of  the 

said  county  of  Tioga;  and  so  many  and  such  portions  thereof 

as  concern  the  said  county  of  Chemung,  and  the  real  property 

therein,  shall  be  transcribed  and  copied  into  suitable  books  to 

be  proyid^d  for  the  purpose,  at  the  mutual  expense  of  the  said 

counties  of  Chemung  and  Tioga,  in  the  manner  hereinafter 

provided. 

Copies  tou     g  13.  Thomas  Farrington,  Thomas  Maxwell  and  Frederick 

^u\n       W.  Bitter  are  hereby  appointed  commissioners,  a  majority  of 

record*,      ^hom  shall  have  power  to  procure  necessary  books  and 

stationery,  and  to  contract  with  such  i>erson  or  persons  as 

they  shall  deem  fit,  to  transcribe  and  copy  the  said  books  and 

records,  on  such  terms  as  they  shall  think  equitable  and  just; 

and  the  said  person  or  persons  so  employed,  shall  give  a  bond, 

with  approved  sureties,  to  the  treasurer  of  the  said  county  of 

Tioga,  for  the  faithful  i)erformance  of  the  duties  required 

of  him  or  them. 

commi^         g  14.  The  said  commissioners  shall,  before  they  enter  upon 

^iySbSiid.   the  duties  of  their  appointment,  give  a  bond,  with  sureties, 

to  the  treasurer  of  Tioga  county,  to  be  approved  by  him,  for 

the  faithfal  performance  of  their  said  duties;  and  they  shall 

severally  be  entitled  to  receive  the  sum  of  two  dollars  for 

each  day  they  shall  be  necessarily  employed  therein,  to  be 

paid  by  the  said  counties  of  Chemung  and  Tioga,  in  the  same 

manner  as  the  transcribing  the  books  and  records  of  the 

county  of  Chemung  shall  be  paid  for. 

To  draw  on     g  15.  The  sdld  last  mentioned  commissioners,  or  a  minority 

tKMnrar     of  them,  may  fi*om  time  to  time  draw  upon  the  treasurers  of 

the  said  counties  of  Chemung  and  Tioga,  or  either  of  them, 

for  such  sum  or  sums  of  money  as  may  be  necessary  for  the 

purposes  aforesaid,  as  shall  come  into  tlie  same  by  virtue 

of  this  act ;  and  the  said  treasurers  of  the  said  counties  of 

Chemung   and  Tioga,  are  severally  required,  out  of  the 

moneys  aforesaid,  to  pay  to  the  order  of  the  said  oonmiission- 

ers,  or  a  msgority  of  them,  the  several  sums  of  money  which 

shall  be  drawn  for  by  them,  for  the  purposes  aforesaid. 

Special  S  16.  There  shall  be  a  special  meeting  of  the  board  of 

Sl^^J^lwrt  supervisors  of  the  present  county  of  Tioga,  within  thirty 

^onty?*     ^^y^  ^^^^  ^^^  passing  of  this  act,  at  the  inn  now  kept  by 

Harvey  Miller,  in  the  town  of  Spencer,  to  transact  such  busi* 

ness  as  may  be  necessary  in  consequence  of  the  division  of 

said  county;  and  it  shall  be  the  duty  of  the  clerk  of  said 

county,  upon  receiving  due  notice  of  the  passing  of  this  act, 

to  notify  each  supervisor  in  said  county  of  the  same,  and  of 

the  time  and  place  of  said  special  meeting. 

Mayij  §  17.  The  said  supervisors,  when  so  convened  as  aforesaid, 

twHoaAs.  shall  have  power  to  form  themselves  into  two  distinct  boards; 

those  residhig  in  the  said  county  of  Chemung  to  be  oonsideied 

as  the  board  of  supervisors  in  and  for  the  county  of  Chemung; 

and  those  living  in  tiie  county  of  Tioga,  to  be  oonsidaied  as 
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the  board  of  supervisors  in  and  for  the  county  of  Tioga ;  and 
when  so  formed  and  organized,  the  acts  of  the  said  respective 
bowrds  of  supervisors,  or  a  majority  of  them,  shall  have  the 
same  force  and  efTect  in  tiiieir  several  counties,  respectively, 
as  if  done  at  a  regular  annual  meeting  of  the  same* 

S  18.  The  supervisors  of  the  county  of  Chemung  shall,  at  ^fchemSLg 
their  special  meeting  to  be  held  by  virtue  of  the  two  last  ^^^y- 
sections  of  this  act,  appoint  a  treasurer  for  said  county  by 
ballot,  a  minority  of  the  votes  shall  constitute  a  choice ;  and 
the  person  tiius  appointed,  shall  immediately  enter  ui>on  the 
duties  of  his  office,  and  hold  the  same  until  the  last  day  of 
December,  one  thousand  eight  hundred  and  thirty-six,  inclu- 
sive, or  until  a  new  treasurer  is  api>ointed. 

S  19.  It  shall  be  the  duty  of  the  treasurer  of  the  county  JJ^^^^f- 
of  Tioga,  and  of  the  treasurer  of  the  county  of  Chemung,  ded. 
so  to  l^  appointed  as  aforesaid,  to  meet  with  the  said  super- 
visors at  tiieir  said  special  meeting ;  and  the  supervisors  and 
treasurers  of  the  said  counties,  when  so  assembled  in  joint 
board,  shall  apportion  and  divide  the  money,  rights  and 
credits,  or  other  personal  property  of  which  the  said  counties 
shall  be  possessed,  entitied  to,  or  interested  in,  and  also  the 
debts  owing  by  the  said  county  of  Tioga  or  to  the  said 
county,  as  to  them,  or  a  msgority  of  them,  shall  appear  just 
and  equitable ;  and  shall  also  at  the  same  meeting  apportion 
in  like  manner  the  amount  to  be  raised  by  each  of  the  said 
counties  to  defray  the  expenses  of  transcribing  the  books, 
records  and  papers  for  the  county  of  Chemung,  as  herein 
before  provided. 

S  20.  The  said  supervisors  of  the  said  county  of  Chemung,  J^JTe^b?^ 
when  so  organized  as  aforesaid,  shall  cause  to  be  assessed,  gg^g^J^ng 
levied,  and  paid  into  the  treasury  theieof,  the  sum  of  five 
hundred  dollars ;  and  the  said  supervisors  of  the  county  of 
Tioga,  when  so  organized  as  aforesaid,  shall,  in  like  manner, 
cause  the  sum  of  five  hundred  doUars  to  be  assessed,  levied 
and  paid  into  the  treasury  thereof,  which  sum  of  money, 
when  collected,  shall  be  appropriated  to  the  payment  of  such 
charges  and  expenses  as  shall  be  incurred  under  the  provisions 
of  this  act,  for  transcribing  and  copying  the  books  and  records 
for  the  said  county  of  Chemung,  and  for  the  incidental 
expenses  thereto,  to  be  collected  in  like  manner  as  the  con- 
tangent  charges  and  expenses  of  other  counties  in  this  state 
are  by  law  assessed,  levied  and  collected. 

S  21.  The  said  supervisors  of  the  county  of  Chemung,  "*• 
when  so  organized  as  aforesaid,  shall  cause  to  be  assessed, 
levied  and  paid  into  the  treasury  thereof,  the  further  sum  of 
one  thousand  dollars ;  and  at  their  next  meeting  thereafter, 
sneh  further  sum  as  shall  be  necessary  to  erect,  build  and 
finish  the  clerk's  office,  and  the  appurtenances  thereof,  in  the 
said  county,  and  for  the  purdiasing  a  6ite  for  the  same,  to 
be  levied  and  collected  in  the  same  way  now  provided  by 
law  for  collecting,  the  ordinary  taxes  of  otiier  coimties  in 
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this  state ;  bat  the  sum  to  be  raised  by  virtae  of  tiiis  sedtion 
shall  not  exceed  two  thousand  dollars. 
In  both  g  22*  The  supervisors  of  the  said  counties  of  diemimg  and 

conn  «•     Tioga  shall,  at  their  next  meeting  in  their  lespectiye  comities, 
assess,  levy  and  collect  in  their  several  counties,  such  &rthec 
sums  of  money  as  shall  be  necessary  to  transcribe  and  copy 
the  books,  records  and  papers  aforesaid, 
oopietof        S  23.  When  the  said  books,  records  and  papers  shall  hove 
^^^'      been  transcribed  and  copied  as  aforesaid,  the  person  or  peiv 
sons  making  the  same,  shall  certify  on  oath  before  the  deik 
of  the  county  of  Ghemung  that  they  are  true  copies  of  all 
the  books,  records  and  papers  remaining  in  the  clerk's  office 
of  Tioga,  relating  to  lands  in  said  county  of  Gh^oaiangi  accord- 
ing to  the  best  of  his  or  their  knowledge  and  belief;  and  tbd 
said  copies  when  so  completed  and  certified  as  aforesaid^  shall 
be  deposited  in  the  clerk's  office  of  the  said  county  of  Ghemung)* 
which  said  copies  or  exemplifications  or  certified  copies  tiiereof 
shall  thenceforth  be  received  and  considered  in  all  courts  and 
places  as  evidence,  and  have  the  same  force  and  effect  as  the 
original  records  or  certified  copies  or  exemplifications  theirectf  > 
could  or  would  have  therein, 
xembenof     ^  ^^  ^^  ^^  couuty  of  Ohemuug  shall  be  entitled  to* 
'^''^^'   elect  one  member  of  Assembly  in  the  same  manner  as  the 
other  cbunties  of  this  state  are  by  law  entitled  to  elect;  and 
the  county  of  Tioga  shall  in  like  manner  be  entitled  to  elect 
one  member  of  Assembly. 
circmt  S  ^^'  There  shall  be  two  drcuit  courts  and  courta  (^  oyer 

^"S^US^  and  terminer  and  general  jail  delivery,  held  in  each  year  at 
*«»*»«•  the  court-house  at  Elmira,  in  and  for  the  county  of  Ghemung; 
and  also  two  circuit  courts  and  courts  of  oyer  and  terminer 
and  general  jail  delivery,  in  each  year,  held  at  the  coust-honae 
in  the  village  of  Ow^o,  in  and  for  the  counly  of  Tioga,  at 
such  times  as  the  circuit  judge  for  the  judidal  district  in 
which  said  counties  are  situate,  shall  appoint,  due  notice  €i 
which  shall  be  published  in  one  of  the  newspapers  printed  in. 
each  of  said  counties,  and  in  the  state  paper,  at  least  thirty 
days  previous  to  the  lime  of  holding  said  courts. 
xydreniti  §  26.  Thc  circuit  courts  appointed  to  be  held  at  the  court- 
Bimin.^  house  iu  the  village  of  Elmira,  on  the  third  Monday  of  May 
next,  shall  be  held  at  that  time  and  place  as  the  fiicst  dieuit 
court  in  and  for  the  county  of  Ghemung,  and  sil  suits  which 
shall  be  pending  in  the  supreme  court  in  which  the  parties,  or 
either  of  them,  shall  reside  in  the  said  county  of  Chemung, 
and  in  which  the  venue  shall  be  in  the  county  of  Tioga, 
(except  local  actions  required  to  be  tried  in  the  county  of 
Tioga)  shall  be  tried  in  the  said  county  of  Ghemtmg,  and  Vbe 
venue  in  all  such  suits  shall  be  deemed  to  have  b^  laid  in 
said  county  of  Ghemung,  and  judgments  shall  be  rendered 
therein,  and  all  subsequent  proceedings  had  in  said  suits 
respectively,  as  if  the  venue  therem  ha4  been  <»iginaUy  laid 
in  said  county  of  Ghemung;  and  aU  indietnaato  or  oltoc. 
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emmnal  proceedings  which  shall  be  pendinfi^  a>gainst  any 
person  or  persons  in  that  part  of  the  oounty  or  Tioga  erected 
into  the  county  of  Ohemung  by  virtue  of  this  act,  for  any 
eflfonces  committed  therein  previous  to  the  passing  of  this  act, 
shall  be  tried  in  said  county  of  Ohemung  in  the  same  manner 
as  if  the  same  had  been  found  or  coiomenced  in  the  said 
county  of  Ohemung. 

3  27.  The  annual  meetings  of  the  board  of  supervisors  of  Annwi 
the  county  of  Ohemung,  shall  be  held  at  the  court-house  in  m^VvP  ^ 
<2ie  village  of  Ehnira;  and  the  annual  meetings  of  the  board  ^^ 
of  supervisors  of  the  county  of  Tioga,  shall  be  held  at  the 
court-house  in  the  village  of  Owego. 

S  28.  NoUiing  in  this  act  contained  shall  affect  the  rights,  ^^^^^ 
powers,  privileges  or  jurisdiction  of  the  sheriff  and  clerk  of  Sow  until 
tbb  present  county  of  Tioga,  but  the  same  shall  remain  in  all  ^'fJSL''^ 
respects  as  if  this  act  had  not  been  passed;  and  the  said 
fih^nff  and  derk  shall  perform  the  duties  appertaining  to 
their  respective  offices  in  the  courts,  and  over  tiie  territory  of 
\3oQk  eounties,  until  the  expiration  of  the  term  for  which  they 
w^re  severally  elected. 

5  29.  At  the  next  annual  election  for  officers  In  the  several  ^^^^l^ . 
counties  in  this  state,  the  said  county  of  Ohemung  shall  elect  AuSmiSy.^ 
cme  member  of  Assembly,  and  the  said  county  of  Tioga  one 
member  of  Assembly,  in  the  maimer  now  prescribed  by  law. 

S  30.  The  derk*s  office  for  the  said  county  of  Ohemung,  cje^'s^ 
shall  be  kept  in  the  village  of  Elmira,  at  some  suitable  place  cheS^i^. 
to  be  provided  by  the  person  performing  the  duties  of  county 
clerk,  until  a  clerk's  office  shall  be  built  therein  as  provided 
bytbdsact. 

5  81.  The  Judges  of  the  court  of  common  pleas  in  the  said  *g^*?JJ* 
county  of  Ohemung  shall  have  power  to  cause  a  seal  to  be  chamnng 
made  for  said  court,  in  the  manner  now  provided  by  law,  ^^^' 
whenever  the  seal  of  any  court  shall  be  lost  or  destroyed, 
with  such  form  imd  detdce  as  they  shall  adjudge  to  be  appro- 
priate, whidi  shall  become  the  seal  of  the  said  court. 


CHAP.  332. 

AN  ACT  to  erect  a  new  county  from  apart  of  the  county 
of  Montgomery,  by  the  name  of  Fulton,  and  for  oliher 
purposes. 

Pasbbd  April  18,  1838. 

The  People  of  ike  State  of  New-Torkj  repreeeinted  inSoMte 
amd  AsseaMy^  do  enact  as  foUows: 

al.  All  that  part  of  the  county  of  Montgomery  lying  and  g;|^^ 
g  on  the  north  side  of  a  line  beginning  at  the  northwest  «»«t«d. 
comer  of  tiie  ftrst  tier  of  lots  in  Elock  and  Nellis^s  patent,  in 
tlie  town  0{  Oppenheim,  on  the  weisrt  line  of  the  county  of 
Montgomery,  and  running  thence  through  the  towns  of  Op- 
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penheimr  and  Bphratah,  <m  a  straight  line  to  the  oentoe  of  the 
New  tornpike  (so  called,)  where  said  turnpike  crosses  the  higbr 
way  leading  ftom  the  village  of  Ephratah  to  Palatine  bridge; 
tbence  easterly  on  a  straight  line  to  the  southeast  com^  of 
the  town  of  Broadalbin,  in  the  said  eonnty  of  Montgomery, 
shall,  fix)m  and  after  the  passing  of  this  act,  be  a  separate 
Mid  distuict  county  of  the  state  of  Kew-York,  and  be  known 
and  called  by  the  name  of  Fulton,  and  entitled  to  and  pos- 
sessed of  all  the  benefits,  rights,  privileges  and  immunities, 
and  subject  to  the  same  duties  as  the  other  counties  of  this 
state;  and  the  freeholders  and  inhabitants  thereof  shall  pos- 
sess and  ei\joy  all  the  rights  and  immunities  which  the 
freeholders  and  inhabitants  of  the  several  counties  of  this 
MOT^e.  state  are  by  law  entitled  to  i)ossess  and  enjoy.  All  the 
n  wan  7.  i^jjQ^gjj^irig  part  of  the  present  county  of  Montgom^y  shall  be 
and  remain  a  separate  and  distinct  county  by  the  name  of 
Montgomery. 
TownoTBt.  g  2.  All  that  part  of  the  town  of  Oppenheim  which  lies 
^^2^*  south  of  the  aforesaid  line,  shall,  from  and  after  the  passing 
of  this  act,  be  a  separate  and  distinct  town  of  the  said  county 
of  Montgomery,  by  the  name  of  St  Johnsville;  and  the  free- 
holders and  inhabitants  thereof  shall  possess  and  eaajoy  all  the 
rights,  privileges  and  immunities  which  the  freeholders  and 
inhabitants  of  the  several  towns  in  this  state  are  entitled  by 
law  to  possess  and  ergoy ;  and  the  first  town  meeting  for  said 
town  i^all  be  held  at  the  house  of  Ghristopher  Klodc  in 
said  town,  on  the  first  Tuesday  in  May  next,  for  the  choice  of 
such  town  officers  as  do  not  reside  within  the  said  town  of  St 
Johnsville. 
oppeoheim  S  3.  All  the  remaining  jiart  of  said  town  of  Oppenheim  shall 
to  ramftin.  ]^||||^}i^  1^  sei>arate  town  by  the  name  of  Oppenheim,  and  the* 
next  town  meeting  for  said  town  shall  be  hdd  at  the  place  to 
which  it  was  adjourned  at  the  last  town  meeting  therein,  <m 
the  said  finst  Tuesday  of  May  next,  for  the  choice  of  sudi 
town  officers  as  do  not  reside  in  said  town  of  Oppenheim. 
Town  S  4.  The  supervisor  of  the  said  town  of  Oppenheim  and  the 

Swdii^^  supervisor  of  the  said  town  of  St  Johnsville  shall  meet  to- 
gether, at  the  house  of  Bobert  Higbie  in  the  said  town  of 
Opi>enheim,  on  Saturday  after  the  £st  Tuesday  of  May  next, 
and  divide  the  moneys  belonging  to  the  said  town  of  Oppen- 
heim (if  any  such  there  shall  be)  proportionably,  agreeable  to 
the  last  assessment  roll  of  said  town.  AU  the  town  officeis 
elected  at  the  last  annual  town  meeting  in  the  town  of  Oppra^ 
heim  shall  continue  to  hold  their  offices  the  same  as  if  tins 
act  had  not  been  passed,  except  that  they  shall  be  officers  of 
the  town  in  which  they  may  at  the  passing  of  this  act  respeo-' 
tively  reside. 
Town  of  S  5.  All  that  part  of  the  town  of  Amsteidam  whidi  lies 
iSSed.  north  of  the  foresaid  line,  shall,  from  and  alter  the  passing 
of  this  act,  be  a  separate  and  distinct  town  of  the  said  county 
of  Fulton,  by  the  name  of  Perth,  and  the  fi:eeiKdd0i!s<  and 
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inhabitants  tibereof  shall  possess  and  eqjoy  all  the  rights, 
privileges  and  immunities  which  the  freeholders  and  inhabi- 
tants of  the  several  towns  in  this  state  are  entitled  by  law  to 
possess  and  eiqoy;  and  the  first  town  meeting  for  said  town 
shall  be  hdid  at  the  honse  of  John  Bob,  in  the  said  town,  on 
tibe  first  Tnesday  of  May  next. 

S  6.  All  the  remaining  part  of  said  town  of  Amsterdam  tt?lmlfi^°^ 
diall  remain  a  separate  town  by  the  name  of  Amsterdam :  and 
the  next  town  meeting  for  said  town  shall  be  held  at  the  time 
and  place  to  which  it  was  a^oumed  at  the  last  town  meeting 
therein. 

S  7.  The  supervisor  of  the  said  town  of  Amsterdam,  and  ^^  ^^ 
the  supervisor  of  the  said  town  of  Perth,  shall  meet  together  ^nSa 
at  the  house  of  Levitt  Kingsbury  in  the  village  of  Amster- 
dam, on  Saturday  after  the  first  Tuesday  of  May  next,  and 
divide  the  moneys  belonging  to  the  said  town  of  Amsterdam 
(if  any  such  there  shall  be)  proi>ortionably,  agreeable  to  the 
last  assessment  roll  of  said  town. 

S  8.  AU  that  part  of  the  town  of  Ephratah  lying  south  of  ^^^ 
the  said  line  specified  in  the  first  section  of  this  act,  shall  be  iSiaunu ' 
attached  to  and  form  a  part  of  the  town  of  Palatine;  all  that  Swkbow 
part  of  the  town  of  Palatine  lying  north  of  the  said  line  ^^  ^^ 
specified  in  the  first  section  of  this  act,  shall  be  attached  to 
and  form  a  part  of  the  town  of  EphratiEdi;  and  all  that  part 
of  the  town  of  Mohawk  lying  north  of  the  said  line  specified 
in  the  first  section  of  this  act,  shall  be  attached  to  and  form  a 
part  of  the  town  of  Johnstown,  and  if  any  portion  of  the 
town  of  Johnstown  lies  south  of  the  said  line,  it  shall  be 
attached  to  and  form  a  x>art  of  the  town  of  Mohawk. 

S  9.  There  shall  be  a  court  of  common  pleas  and  acourt  of  ^^^^° 
general  sessions  of  the  i>eace,  held  at  the  old  court-house  in  omm^. 
the  villi^  of  Johnstown,  in  and  for  the  said  county  of  Ful- 
ton, four  terms  in  each  year,  as  follows:  The  first  term  shall 
commence  on  the  third  Monday  of  January,  one  thousand 
eight  hundred  and  thirty-nine;  the  second  term  on  the  first 
Monday  of  April  thereafter;  the  third  term  on  the  first  Mon- 
day of  August  thereafter;  and  the  fourth  term  on  the  first 
Monday  in  October  thereafter;  and  on  the  same  day  in  each 
year  thereafter. 

S  10.  From  and  after  the  passage  of  this  act,  the  court  of  ^^^^^ 
common  pleas  and  general  sessions  of  the  peace,  in  and  for  wSSj. 
the  county  of  Montgomery,  shall  be  held  at  the  court-house 
in  the  village  of  Fonda,  on  the  second  Monday  of  June,  Sei>- 
tember,  Dc^mber  and  March,  in  each  year. 

S  11.  Each  of  the  terms  of  the  said  courts  in  the  said  conn-  ^i*"^ 
ties  of  Montgomery  and  Fulton,  may  continue  to  be  held 
until  and  including  the  second  Saturday  after  its  commence- 
Hient;  there  shall  be  no  grand  jury  at  the  August  or  October 
terms  of  said  courts;  nor  shall  any  issues  of  fact  be  tried; 
nor  shall  any  jury  attend  the  August  terms  of  said  courts  in 
tile  county  <tf  Fulton. 
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Boom,  $  12.  The  books,  zeooids  and  papers  appertaiBiii^  to  tiie 

]SS^  "^  county  of  Montgomery,  sliall  be  and  remain  tbe  property  of 
the  said  county  of  Montgomery;  so  many  and  such  portions 
thereof  as  concern  the  said  county  of  Fulton,  and  the  leal 
property  therein,  shall  be  transcribed  and  copied  into  snitaUe 
books  to  be  provided  for  the  purpose,  at  the  mutual  expense 
of  the  said  counties  in  the  manner  hereinafter  provided* 
2^ betem.  2  13.  John  Sanford,  Lewis  Aveiill  and  Daiuel  J. McMartin, 
*^  are  hereby  appointed  conmiissioners,  a  majority  of  whom 

shall  have  power  to  procure  the  necessary  books  and  station- 
ery, and  to  contract  with  such  person  or  persons  as  they  shall 
deem  fit,  to  transcribe  and  copy  the  said  books  and  records  on 
such  terms  as  they  shall  think  equitable  and  just;  and  the 
said  person  or  persons  so  employed  shall  give  a  bond,  with 
approved  sureties,  to  the  treasurer  of  the  said  county  of 
Fulton,  for  the  faithful  performance  of  the  duties  required 
of  him  or  them. 
ck>mmi»^  §  14.  The  said  commissioners  shall,  before  they  enter  upon 
Kive  tei!d.  the  duties  of  their  appointment,  give  a  bond,  with  sureties, 
to  the  treasurer  of  the  county  of  Fulton,  to  be  approved  by 
him,  for  the  Mthfiil  performance  of  their  duties;  and  titiey 
shall  severally  be  entitled  to  receive  the  sum  of  two  doUais 
&ir  each  day  they  shall  be  necessarily  employed  therein ;  to 
be  paid  by  the  said  counties  of  Montgomery  and  Fulton,  ia 
the  same  manner  as  the  transcribing  the  books  and  records 
of  the  county  of  Fulton  shall  be  paio. 
?rA^for^  S  15.  The  said  commissioners,  or  a  nuyority  of  them,  may 
''^^  '*  from  time  to  time  draw  upon  the  treasurers  of  the  sidd  ooun* 
ties  of  Montgomery  and  Fulton,  cur  either  of  them,  for  sadi 
sum  or  sums  of  money  as  may  be  necessary  for  the  purposes 
aforesaid,  and  as  shall  come  into  the  said  treasurers'  hands  by 
virtue  of  this  act;  and  the  said  treasurers  are  severally 
required  out  of  the  said  moneys  to  pay  to  the  order  of  the 
said  conunissioners,  or  a  majority  of  them,  the  several  suma 
of  money  which  shall  be  drawn  for  by  them  for  the  purposes 
aforesaid. 
jfeetin^of  g  16.  TheTC  shall  be  a  meeting  of  llie  board  of  supervisora 
M^ '  of  the  present  county  of  Montgomery,  on  the  second  Tuesday 
of  May  next,  at  the  courtrhouse  in  the  village  of  Fonda,  to 
transact  such  business  as  may  be  necessary  in  c<msequence 
of  the  passing  of  this  act :  and  it  shall  be  the  duty  of  tiia 
derk  of  said  county,  upon  receiving  due  notice  of  the  passing 
of  this  act,  to  notify  each  supervisor  in  said  county  of  tiie 
same,  and  of  tiie  time  and  place  of  holding  said  spedal 
meeting. 
T«^boMdi  g  17.  The  said  supervisors,  when  so  convened  as  aforesaid^ 
fonned.  shall  havc  power  to  form  themselves  into  two  separate  and 
distinct  boards :  those  residing  in  the  county  of  Montgomeiy 
to  be  considered  as  tbe  board  of  supervisors  in  and  for  the 
said  county  of  Montgomery ;  and  those  residing  in  the  oouatF 
of  Fulton  to  be  considered  as  the  board.of  supervisors  in  and 
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for  Hke  oaanty  of  Fulton ;  and  when  so  formed  and  organized,  « 

the  acts  of  the  said  respectiye  boards  of  supervisors,  or  a 
mifjmity  of  them,  shall  have  the  same  force  and  effect  in  their 
several  counties  respectiyely,  as  if  done  at  a  regular  annual 
meeting  of  the  same. 

$  18.  The  annual  meeting  of  the  board  of  supervisors  of  l^^c^ 
the  said  county  of  Fulton,  shall  be  held  on  the  Tuesday  next 
after  the  general  election  in  each  year,  at  the  court-house  in 
gaid  eoun^.  ^ 

S  19.  It  shall  be  the  duty  of  the  treasurer  of  the  county  of  ^^Sl£  ^ 
Montgomery,  and  of  the  treasurer  of  the  county  of  Fulton, 
80  to  be  api»ointed  as  aforesaid,  to  meet  with  the  said  super- 
visors at  their  said  special  meeting ;  and  the  said  supervisors 
and  treasurers,  when  so  assembled  in  joint  board,  shall  appor- 
tion and  divide  all  debts  owing  by  the  said  county  of  Mont- 
gomery, or  to  the  said  county,  as  shall  be  just  and  equitable ; 
and  shall  also  at  the  same  meeting,  apportion  in  like  manner 
the  amount  to  be  raised  by  each  of  the  said  counties  to  deliay 
the  expenses  of  transcribing  the  books,  records  and  papers 
for  the  county  of  Fulton  (as  herein  before  provided,)  propor- 
tlonably  according  to  the  valuation  of  the  said  counties,  to 
be  ascertained  fipom  the  last  assessments. 

S  20.  The  supervisors  of  the  said  counties  of  Montgomery  ^^^^ 
and  Fulton,  at  their  next  annual  meeting  in  their  resi>ective  ^^W*' 
eomities,  shall  assess,  levy  and  collect  in  their  several  counties,  '"^  ' 
such  sum  or  sums  of  money  as  shall  be  necessary  to  tran^ 
scribe  and  copy  the  books,  papers  and  records  aforesaid ;  and 
when  the  said  books,  records  and  pai>er8  shall  have  been 
transcribed  and  copied  as  aforesaid,  the  person  or  x>ersons 
making  the  same  shall  certify  on  oath  before  the  derk  of  the 
eonnty  of  Fulton,  that  they  are  true  copies  of  all  the  books, 
records  and  papers  remaining  in  the  clerk's  office  of  the 
oounty  of  Montgomery,  relating  to  the  lands  in  said  county 
of  Fulton,  accoMing  to  the  best  of  his  or  their  knowledge 
and  bdief ;  and  the  said  copies  when  so  completed,  and  certi- 
fied as  aforesaid,  shall  be  deposited  in  the  clerk's  office  of  the 
said  county  of  Fulton,  which  said  copies,  or  exemplifications, 
or  sworn  or  certified  copies  thereof,  shall  thenceforth  be 
received,  accredited  and  considered  in  all  courts  and  places 
as  evidence,  and  have  the  same  force  and  efifect  as  the  original 
records,  or  sworn  or  certified  copies  or  exemplifications  thereof 
could  or  would  have. 

S  21.  The  said  county  of  Montgomery  shall  be  entitied  to  Jjj^p**' 
^ect  two  members  of  Assembly,  and  the  said  county  of  Ful-  ^* 

ton  and  the  county  of  Hamilton  shall  be  entitled  to  elect  one 
member  of  Assembly,  in  the  same  manner  as  the  other  coun- 
ties of  ibis  state  are  by  law  entitied  to  elect  members  of 
assemUy;  and  the  said  counties  of  Montgomery,  Fulton  and  congress. 
Hamilton  shall  compose  the  fifteenth  congressional  district  of 
tfaisstide. 
.  $22.  The  supervisors  4>f  the  said  county  of  Fulton  shall,  at  ^jau 
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their  said  special  meetmg,  be  authorised  to  purchase  the  old 
court-house,  jail  and  clerk's  office,  in  the  village  of  Johns- 
town, formerly  used  as  the  court-house,  jail  and  clerk's  office 
of  the  county  of  Montgomery,  and  to  raise,  assess,  levy  and 
collect,  in  the  same  manner  as  other  county  taxes  are  by  law 
assessed,  levied  and  collected,  a  sum  of  money  sufficient  to 
pay  for  the  same,  and  to  make  any  repairs  or  improvements 
to  the  said  buildings  that  the  said  boafd  of  supervisors  studl 
deem  necessary. 

S  23.  There  shall  be  elected  in  the  said  county  of  Fulton, 
at  the  next  annual  election,  a  sheriff,  a  clerk,  and  three  coro- 
ners, who  shall  hold  their  said  offices  for  the  term  of  three 
years  from  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-nine. 

§  24.  For  all  judicial  purposes  so  far  as  relates  to  the  cir- 
cuit courts  and  courts  of  oyer  and  terminer  and  courts  of 
common  pleas  and  general  sessions,  the  said  counties  of  Mont- 
gomery and  Fulton  shall  be  considered  as  one  county,  to  wit: 
tiiie  county  of  Montgomery,  until  the  thirty-first  day  of  De- 
cember next,  inclusive,  and  the  present  judges  of  the  county 
of  Montgomery,  and  the  present  derk  and  sheriff  thereof 
shall  continue  to  exercise  the  duties  of  their  respective  offices 
in  the  said  counties  of  Montgomery  and  Fulton  until  the  said 
thirty-first  day  of  December  next,  inclusive. 

S  25.  There  shall  be  two  circuits  and  courts  of  oy^  and 
terminer,  and  general  jail  delivery,  held  in  each  year  at  the 
court-house  in  the  village  of  Johnstown,  in  and  for  the  said 
county  of  Fulton,  at  such  times  as  shall  be  appointed  by  Ihe 
circuit  judge  for  the  judicial  circuit  in  which  said  county  is 
situated. 

S  26.  The  judges  of  the  court  of  common  pleas  in  the  said 
county  of  Fulton,  shall  have  power  to  cause  a  seal  to  be  made 
for  said  court  in  the  manner  now  provided  by  law,  whenever 
any  seal  of  any  court  shall  be  lost  or  destroyed,  with  such 
form  and  device  as  they  shall  deem  appropriate,  which  shall 
become  the  seal  of  the  said  court  of  said  county. 

§  27.  The  said  court-house,  jail  and  clerk's  office  when  so 
purchased  by  the  board  of  supervisors  of  the  said  county  of 
Fulton,  shall  be  the  court-house,  jail  and  clerk's  office  of  the 
said  county  of  Fulton. 

S  28.  The  commissioners  appointed  under  the  act  entitled 
"  An  act  in  relation  to  the  court-house,  jail  and  clerk's  office  in 
the  county  of  Montgomery,"  passed  May  24, 1836,  may  bo^ 
row  for,  and  the  comptroller  is  hereby  authorized  to  loan  to, 
the  county  of  Montgomery,  as  constituted  by  tills  act,  the 
sum  of  seven  thousand  dollars,  out  of  any  moneys  in  the 
treasury  of  this  state  belonging  to  the  capital  of  the  common 
school  fiind,  which  shall  be  charged  upon  said  county,  and 
payable  at  any  time  within  ten  years  from  the  passage  of 
this  act,  that  the  board  of  supervisors  of  said  county  may 
direct,  at  an  interest  of  six  per  cent,  payable  annually;  and 
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all  tbe  pTOviidoBS  in  said  act  in  regard  to  the  loan  in  said  act 
mentioned,  shall  apply  to  the  loan  herein  authorized,  except 
that  the  said  sum  of  money  shall  be  applied  exclusively  to 
the  erection  of  a  jail  in  and  for  said  county  of  Montgomery. 


CHAP.  196. 

AN  ACT  to  divide  the  county  of  Genesee,  and  to  erect  the 
county  of  Wyoming. 

Passbd  May  19,  1841. 

Hm  People  of  the  8tate  of  New-York^  represented  in  Senate 
and  Assevf^hft  do  enact  a^s  foOows : 

S  1.  All  that  part  of  the  county  of  Genesee  lying  and  being  cmntj  of 
on  the  south  side  of  a  line  beguming  at  the  northwest  comer  Tr^SSt^ 
of  the  town  of  Bennington,  in  the  county  aforesaid,  and 
running  thence  east  on  tibe  north  line  of  the  towns  of  Ben- 
nington, Attica  and  Middlebury,  to  the  west  line  of  the  town 
of  Oovington ;  thence  south  on  the  eaat  line  of  Middlebury 
to  the  southwest  comer  of  the  Oraigie  tract ;  thence  east  on 
the  soutii  line  of  said  Oraigie  tract,  and  on  the  south  bounds 
of  the  forty  thousand  acre  tract  to  the  east  line  of  the  said 
town  of  Coylngton,  shall  be  a  separate  and  distinct  county 
of  the  state  of  New-York,  and  be  known  by  the  name  of 
Wyoming,  and  entitied  to  and  possessed  of  all  the  benefits, 
rights,  privileges  and  immunities,  and  subject  to  the  same 
duties  as  the  other  counties  of  this  state,  and  the  freeholders 
and  inhabitants  thereof  shajl  possess  and  eigoy  all  the  rights 
and  immunities  which  the  freeholders  and  inhabitants  of  the 
several  counties  of  this  state  are  by  law  entitied  to  possess 
and  eigdy.    All  the  remaining  part  of  the  present  county  of  Gen«M6 
Genesee  shall  be  and  remain  a  separate  and  distinct  county  t^SSi^ 
by  the  name  of  Genesee. 

S  2.  All  that  part  of  the  town  of  Oovington  which  lies  J^j^jo' 
north  of  the  aforesaid  line,  shall  be  and  remain,  from  and  erected^ 
after  the  passage  of  this  act,  a  separate  and  distinct  town  of 
tbe  said  county  of  Gtenesee,  by  the  name  of  Pavilion,  and  the 
freeholders  and  inhabitants  tiiereof  shall  possess  and  enjoy 
all  the  rights,  privileges  and  immunities  which  the  freeholders 
and  inhabitants  of  the  several  towns  of  this  state  are  entitled 
by  law  to  possess  and  ei\joy ;  and  the  first  town  meeting  for 
esad  town,  shall  be  held  at  the  district  school-house  in  the 
village  of  Pavilion  in  said  town,  on  the  first  Tuesday  of  June 
next,  for  the  choice  of  such  officers  as  do  not  reside  within 
the  said  town  of  Pavilion. 

S  3.  All  the  remaining  part  of  the  said  town  of  Oovington,  g>^*;gff^ 
shall  remain  a  separate  town  by  the  name  of  Oovington,  and    '*"'* " 
the  next  town  meeting  for  the  said  town  shall  be  held  on  the 
first  Tuesday  of  June  next,  for  the  choice  of  such  town  officers 
as  do  not  reside  within  the  said  town  of  Oovington. 
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dflbu^tote      S  ^'  -"^  Bapervisois  of  the  «aid  towng  oi  Ck>yiogtoii  and 
4iTid6d.      Pavilion^  shall  meet  together  at  the  public  house  at  Oovington 
Oentre  on  the  fiist  Monday  of  July  next,  and  divide  the 
moneys  belonging  to,  and  the  debts  due  from,  the  piesent 
town  of  Oovington,  if  any  such  there  shall  be,  proportionably, 
agreeable  to  the  last  assessment  roll  of  said  town ;  all  the 
town  ofScers  elected  at  the  last  annual  town  meeting  in 
the  town  of  Oovington,  shall  continue  to  hold  their  offices  the 
same  as  if  this  act  had  not  been  passed,  except  that  they 
shall  be  officers  of  the  town  in  which  they  may,  at  the  passage 
of  this  act,  respectively  reside. 
wj^£^       S  ^'  There  shall  be  a  court  of  common  pleas  and  a  court 
eooBtj.      of  general  sessions  of  the  peace,  held  in  and  for  the  said 
county  of  Wyoming  three  terms  in  each  year,  as  follows : 
The  first  term  shall  commence  on  the  third  Monday  of  June, 
one  thousand  eight  hundred  and  forty-one ;  the  second  term 
on  the  third  Monday  of  October  thereafter;  and  the  thutl 
term  on  the  third  Monday  of  February  thereafter,  and  on  the 
same  day  in  each  year  thereaft;er ;  but  nothing  in  this  act 
contained  shall  be  construed  so  as  to  aflbct  any  suit,  proceed- 
ing or  action  in  any  court  whatever  already  commenced,  or 
that  shall  be  .commenced  before  the  third  Monday  of  June 
next,  so  as  to  work  a  wrong  to  the  parties  therein,  or  to  affect 
any  criminal  or  other  proceedings  on  the  part  of  the  people 
of  this  state ;  and  all  such  suits  or  criminal  proceedings  may 
be  prosecuted  to  trial,  judgment  and  execution  as  if  this  act 
derif and   ^^^  ^^*  heeii  passcd ;  and  the  present  judges  of  the  county 
BhariiL       of  Genesee,  and  the  present  clerk  and  sheriff*  thereof,  shall 
continue  to  exercise  the  duties  of  their  respective  offices  in 
the  said  counties  of  Genesee  and  Wyoming,  until  the  nine- 
teenth day  of  June  next  inclusive. 
SSm  to  he     3  6.  The  first  term  of  the  courts  of  common  pleas  and  gene- 
Mdhi       ral  sessions  of  the  peace  in  and  for  said  county  of  Wyoming, 
Go^.       shall  be  held  at  the  public  house  at  East-Orangeville  in  said 
county,  and  all  the  subsequent  terms  of  the  courts  of  common 
pleas  and  general  sessions  of  the  peace  in  and  for  the  said 
county  of  Wyoming,  shall  be  held  in  such  place  as  the  judges 
of  the  county  courts  of  said  county  shall  from  time  to  time 
direct,  until  the  court-house  in  the  said  county  shall  be  erected 
and  so  far  completed,  as  to  be,  in  the  opinion  of  the  said 
judges,  convenient  to  hold  courts  therein ;  and  the  courts  of 
common  pleas  and  general  sessions  of  the  peace  shall  thence- 
forth be  holden  in  and  for  said  county  in  said  court-house. 
jjjA'*       The  office  of  the  clerk  of  said  county  shall  be  kept  in  such 
**  ~'        place  as  the  judges  of  the  county  courts  of  said  county  shall 
direct,  until  the  erection  and  completion  of  a  suitable  clerk's 
County  setL  officc  for  said  couuty  as  hereinafter  provided.    The  said  judges 
shall  cause  a  seal  for  said  county  to  be  made  with  such  form 
and  device  as  they  shall  deem  appropriate,  which  seal  shall 
become,  the  seal  of  the  county  courts  of  the  said  county  of 
Wyoming. 
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S  7.  GRiere  shall  be  two  circuit  courte  and  courts  of  oyer  circuit 
and  terminer  and  general  jail  delivery  held  in  each  year  in  ^aS!^ 
and  for  the  said  county  of  Wyoming,  at  the  place  appointed  t^^^^ 
by  the  judges  of  the  court  of  common  pleas  for  holduig  the 
court  of  common  pleas  and  general  sessions  of  the  peace  in 
and  for  said  county,  imtU  the  erection  of  the  coiu*t-house 
in  said  county,  at  such  times  as  the  circuit  judge  for  the 
judicial  district  in  which  said  county  is  situate  shall  appoint; 
doe  notice  of  which  shall  be  publi^ed  in  one  of  the  news- 
papers in  said  county  and  in  the  state  paper  at  least  thirty 
days  previous  to  the  time  of  holding  the  said  courts.    The 
first  term  of  said  court  shall  be  held  in  the  month  of  Septem- 
ber, November  or  December  next. 

S  8.  The  supervisor,  town  clerk  and  assessors  of  the  several  j^'^'^f™'^^ 
towns  of  the  said  county  of  Wyoming,  shaU  assemble  on  the  pcIy^m^' 
fourth  Monday  of  July  next,  at  such  place  in  their  respective  and^il^ 
towns  as  shall  be  appointed  by  the  supervisor,  or  in  case  of  ^^ 
vacancy  in  his  office,  by  the  town  clerk,  for  the  purpose 
of  making  a  list  of  persons  to  serve  as  jurors,  and  when  so 
assembled  they  shall  proceed  in  the  manner  prescribed  by  law, 
and  the  persons  whose  names  shall  be  so  returned  BhaXl  serve 
as  jurors,  until  other  lists  from  their  respective  towns  shall  be 
returned  and  £Qed. 

S  9.  All  subsequent  meetings  for  the  same  purpose  shall  be  g^^^J"^* 
held  at  the  same  times  and  conducted  in  the  same  manner  as 
now  provided  by  law  for  the  several  towns  of  this  state,  and 
the  qualifications  of  jurors  in  the  counties  of  Wyoming  and 
Genesee  shall  be  and  remain  the  same  as  in  the  present  county 
of  Genesee. 

S  10.  There  shall  be  a  meeting  of  the  board  of  supervisors  2g^»»  ^^ 
of  the  present  county  of  Genesee,  on  the  second  Tuesday  of  ISl^r^Sie 
June  next,  at  the  court-house  in  the  village  of  Batavia,  to  mtl^tj 
transact  such  business  as  may  be  necessary  in  consequence  of  ^^  <^««««' 
the  passage  of  this  act,  and  it  shall  be  the  duty  of  the  clerk 
of  said  county,  upon  receiving  due  ncHJce  of  the  passage  of 
this  act,  to  notify  each  supervisor  in  said  county  of  the  same, 
and  of  the  time  and  place  of  holding  such  meeting. 

S  11-  The  said  supervisors  when  so  convened  as  aforesaid,  S^j^J'X" 
shall  have  power  to  form  themselves  into  two  separate  and  «n<J^^«»« 
distinct  boards,  those  residing  in  the  county  of  Genesee  to  be  wxltj. 
considered  as  the  board  of  supervisors  in  and  for  tiie  said 
county  of  Gtenesee,  and  those  residing  in  the  county  of 
Wyoming  to  be  considered  as  the  board  of  supervisors  in  and 
for  the  county  of  Wyoming;  and  when  so  formed  and  organ* 
ized,  the  acts  of  the  said  respective  boards  of  supervisors,  or 
a  majority  of  them,  shall  have  the  same  force  and  effect  in 
their  respective  counties  as  if  done  at  a  regular  annual  meet- 
ing of  the  same.    And  the  board  of  supervisors  of  the  county  f^g^ 
of  Wyoming,  or  a  majority  of  them,  are  hereby  authorised  J^y^^^jf. 
to  appoint  at  the  special  meeting  aforesaid,  a  treasurer  for  trwlmt 
said  county  and  three  commissioners,  whose  duty  it  shall  be  ^^^^^ 
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^<»m-  to  superintend  the  building  of  the  court-house,  clerk^s  office 
stonen.  ^^^  ^^  ^  ^^  couuty;  and  it  shall  be  their  duty  at  such 
meeting,  to  prepare  a  list  of  persons  to  serve  as  grand  jurors 
for  said  county  of  Wyoming,  in  the  manner  provided  by  Titie 
four.  Article  one,  Chapter  two,  Part  Four  of  the  Bevised 
Statutes. 
AnnnAi  g  12.  The  anuual  meeting  of  the  board  of  supervisors  of 

whin  tfbe  the  said  county  of  Wyoming,  shall  be  held  on  the  Tuesday 
^^         next  after  the  general  election  in  each  year,  at  the  place  where 
the  courts  of  common  pleas  and  general  sessions  of  the  peace 
shall  be  held. 
Duty  of  the      S  ^^*  ^^  ^^^^^  ^  ^^^  ^^^  ^^  ^^^  trcasurer  of  the  county  of 
coon^trea.  Q^nesec  and  of  the  treasurer  of  the  county  of  Wyoming,  so 
to  be  appointed  as  aforesaid,  to  meet  with  the  said  supervisors 
at  their  said  special  meetings ;  and  the  said  supervisors  and 
treasurers  when  so  assembled  in  joint  board,  shall  apportion 
and  divide  all  debts  owing  by  the  said  county  of  Genesee,  or 
to  said  county,  and  shall  make  such  arrangements  in  relation 
to  tibe  poor-house  property  and  the  support  of  the  county 
poor,  as  shall  be  just  and  equitable. 
Two  mem-       S  ^^'  ^^  ^^  couuty  of  Ocnesce  shall  be  entitled  to  elect 
j2J^Jiyto  t^o  members  of  assembly,  and  the  said  county  of  Wyoming 
bji^    shall  be  entitled  to  elect  two  members  of  assembly,  in  the 
ooanty.       samc  mauucr  as  other  counties  of  this  state  are  by  law  enti- 
tled to  elect  members  of  assembly;  and  the  said  counties  of 
Genesee  and  Wyoming  shall  compose  the  twenty-ninth  con- 
gressional district. 
Sheriff;  S  1^*  -^^  election  for  sheriff,  clerk  and  coroners  in  said 

wr*  Jrt  to  county  of  Wyoming,  shall  be  held  therein  on  the  third  Tues- 
to  wSS^    day  of  June  next,  which  election  shall  be  conducted  in  all 
>a^-        respects  in  the  manner  now  prescribed  by  law,  except  that 
the  said  election  shall  be  held  on  one  day  only,  and  the 
sheriff,  clerk  and  coroners  then  elected  shall  hold  their  respec- 
tive offices  for  the  same  term  as  if  they  had  been  chosen  at 
the  last  election  held  in  this  state,  agreeable  to  the  statutes 
regulating  elections. 
natyof  S  16.  It  shall  and  may  be  lawful  for  the  board  of  county 

JSS?/*Li-  canvassers  of  the  county  of  Wyoming,  on  the  Saturday  next 
T»88eri.      following  the  election  authorized  by  the  preceding  section,  to 
meet  at  the  public  house  at  East-Orangeville,  and  at  such 
meeting  proceed  and  canvass  the  whole  number  of  votes  given 
in  said  county,  in  the  manner  provided  by  law. 
Secretary  of     §  17.  The  first  judgc  of  sald  county  of  Wyoming,  or  in 
^****^°'      case  of  his  absence,  either  of  the  other  judges,  shall  be  the 
secretary  of  said  board  of  canvassers,  and  shaU  do  all  the 
duties  of  county  clerk  at  such  meeting,  that  are  required 
to  be  done  by  law. 
Kottoee  §  18.  All  uoticcs  rcquircd  by  law  to  be  put  on  the  outer 

Mt"p  ta^  door  of  any  court-house,  may,  in  the  said  county  of  Wyoming, 
Wyoming    i^  p^^  ^^  qj^  ^q  outcr  door  of  the  public  house  at  Bast- 
Ch^angeville  until  a  court-house  shall  be  erected;  and  in  case 
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tiie  said  oonnty  oonxts  shaQ  hereafter  be  held  at  any  other 
honfie  or  place,  then  snch  notices  shall  be  put  on  the  enter 
door  of  said  honse  or  place  where  the  said  county  courts  were 
last  held. 

S  19.  The  court-house,  clerk's  ofSce  and  jail  of  the  county  gJJJJ-j^,, 
of  Wyoming  shall  be  erected  at  such  place  in  said  county  as  »d  deik^e 
shall  be  designated  by  the  commissioners  appointed  for  that  tobliooT' 
purpose ;  if  a  suitable  and  convenient  lot  for  said  court-house,  ^ect^d. 
clerk's  office  and  jail  shall  have  been  first  conveyed  to  the 
supervisors  of  said  county  and  their  successors  forever ;  and 
Peter  E.  Beed  of  the  county  of  Onondaga,  Davis  Hurd  of  the 
county  of  Niagara,  and  John  Thompson  of  the  county  of 
Steuben,  are  hereby  appointed  commissioners,  whose  duty  it 
shall  be  to  meet  on  the  first  Tuesday  of  July  next,  or  on  such 
other  day  in  that  month  as  they  may  appoint,  at  the  inn  near 
the  centre  of  Orangeville,  and  proceed  to  establish  and  fix  the 
site  for  such  court-house,  clerk's  office  and  jail,  and  the  deci- 
sion of  said  commissioners,  or  any  two  of  them,  shall  be 
eondusive  in  the  premises ;  and  the  said  commissioners  shall 
be  entitled  to  receive  three  dollars  per  day  for  every  day  they 
may  be  necessarily  employed  in  such  service,  together  with 
all  their  reasonable  expenses,  which  sum  shall  be  levied, 
collected  and  paid  as  part  of  the  contingent  expenses  of  said 
county.  And  whenever  the  jail  in  said  county  of  Wyoming 
shall  be  so  far  completed,  as  in  the  opinion  of  the  sheriff  of 
said  county  it  shall  be  safe  to  remove  the  prisoners  thereto,  it 
shall  be  lawful  for  the  said  sheriff  to  remove  all  his  prisoners 
then  confined  in  ihe  jail  of  Genesee  county,  or  on  the  limits 
thereof,  to  the  said  jail  in  the  county  of  Wyoming,  and  such 
removal  shall  not  be  considered  an  escape. 

S  20.  It  shall  be  lawful  for  all  courts  and  officers  of  said  Prisoners 
county  of  Wyoming,  in  all  cases  civil  and  criminal,  to  confiine  ^ntn^  ^ 
their  prisoners  in  the  jail  of  the  county  of  Genesee ;  and  in 
aU  criminal  cases  it  shall  be  lawful  to  remove  and  convey 
sudh  prisoners  to  and  from  said  jail  for  ihe  purpose  of  trial  in 
said  county  of  Wyoming  until  the  jail  of  said  county  shall 
be  completed. 

S  21.  The  Oomptroller  is  authorized  to  loan  to  the  county  comptroi- 
of  Wyoming  ten  thousand  dollars,  out  of  any  money  in  the  |^o!oS^/*^ 
treasury  belonging  to  the  capital  of  the  common  school  fund. 

S  22.  The  Comptroller  shall  draw  his  warrant  on  the  trea-  to  be  paid 
surer  for  the  said  sum  of  ten  thousand  dollars  in  £Eivor  of  the  ^  w?^°^ 
treasurer  of  the  county  of  Wyoming,  on  receiving  from  ™J°«<»"^- 
the  treasurer  of  said  county  his  offi^al  bond  to  repay  the 
same  in  ten  equal  annual  instalments,  together  with  the 
interest  at  the  rate  of  seven  per  cent  per  annum,  the  interest 
to  be  paid  annually,  and  the  first  instalment  of  the  said  loan 
to  be  made  payable  in  the  year  one  thousand  eight  hundred 
and  forty-thtee. 

$23.  The  money  so  provided  to  be  loaned  as  aforesaid,  how  to  bo 
shall  be  applied  to  the  erection  of  a  court-house^  clerk's  office  '^^^^^ 
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and  jaU  foT  the  said  comity  of  Wyoming;  and  the  neooBsary 
Amuture  and  fixtures  for  the  same,  and  for  no  other  pnrpose, 
and  shall  be  drawn  fit>m  the  txeasury  of  said  county  by  the 
commissioners  to  be  appointed  by  the  board  of  supervisors 
for  superintending  the  building  of  said  court-house,  clerk's 
office  and  jail. 

Batiduur         g  24.  Such  commissloners  before  entmng  upon  the  duties 

^?to  giT(S^  of  their  office,  shall  execute  th^  joint  or  several  bonds  to  the 

board  of  supervisors  of  said  county,  in  such  sum  and  with 

such  sureties  as  shall  be  approved  of  by  the  treasurer  of  said 

county,  for  the  faithful  application  of  such  money  as  shall 

come  into  their  hands  for  the  purpose  aforesaid. 

m^  tob6      g  25.  The  board  of  supervisors  of  said  county  shall  annually 

tax'to  Jy   cause  to  be  levied  and  collected  from  the  taxable  inhabitants 

Interest.     ^^  ^^^  same,  a  sum  sufficient  to  pay  the  annual  interest  of  the 

said  loan,  which  shall  be  paid  into  the  hands  of  the  county 

treasurer,  who  shall  annually  pay  into  the  treasury  of  the 

state  the  said  annual  interest. 

Mndiiai        g  26.  The  said  board  of  supervisors  shall  also,  in  the  year 

p^id.         eighteen  hundred  and  forty^three,  and  ki  each  of  the  nine 

successive  years  thereafter,  levy  and  collect,  in  like  manner, 

one  thousand  dollars  each  and  every  year,  which  shidl  be  paid 

into  the  hands  of  the  county  treasurer,  who  shall,  in  like 

manner,  pay  the  same  annually  into  the  treasury  of  the  state 

to  apply  in  payment  or  said  bond. 

H^^SSa  ^     S  27.  Nothing  contained  in  this  act  shall  affect  the  members 

miLl^lm  ^^  assembly  from  the  county  of  Oenesee  now  elected,  nor  the 

?f  loi^f*  rights,  powers  and  duties  of  commissioners  of  loans  of  the 

said  county. 


CHAP.  51. 

AN  ACT  to  annex  the  towns  of  Eagle,  Pike,  and  a  part 
of  Portage  to  the  county  of  Wyoming. 

Passed  April  1, 1846. 

The  People  of  ths  State  of  New-Yorkj  represented  in  Senate 
and  Assembly  J  do  enact  a^s  foUows: 

Territorr        S  1*  ^^  towus  of  Eaglc,  Pike,  and  all  that  part  of  the 

w^SmlJ^  town  of  Portage,  in  the  county  of  Allegany,  lying  on  the  west 

county.      gj^^  ^f  ^^  Qenesec  rivor,  bounded  as  follows:  On  the  east  by 

the  Genesee  river;  on  the  south  by  a  line  running  due  easta*ly 

from  the  south  line  of  the  town  of  Pike,  until  it  intersects  the 

G^aesee  river;  and  west  and  north  by  the  original  lines  of 

said  town,  from  and  after  the  passage  of  this  act,  shall  be  and 

the  same  are  hereby  annexed  to  the  county  of  Wyoming.' 

Toj^f         2  2.  The  territory  hereby  taken  from  the  said  town  of  Por- 

Faiif^     tage,  and  three-quarters  of  a  mile  of  territory,  being  one  tier 

erected,      ^j  j^^  ^  suTvcyed  by  tiie  Holland  Land  Oompany,  from  the 
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east  aide  of  tlie  said  town  of  Pike,  shall,  from  and  after 
the  passage  of  this  act,  be  a  separate  town,  by  the  name  of 
the  town  of  Genesee  Falls;  and  the  first  town  meeting  therein 
shall  be  held  at  the  hoose  of  Anson  Tinkham,  on  the  second 
Tuesday  of  April  next,  to  commence  at  ten  o'clock  in  the 
forenoon,  for  the  purpose  of  electing  all  necessary  town 
officers  for  said  town  of  Genesee  Falls. 

S  3.  The  said  town  of  Portage  shall  hold  a  town  meeting  J^^^°^®^ 
on  the  said  second  Tuesday  of  Apnl  next  at  the  house  of  Poni^e. 
Philip  Burroughs,  in  the  said  town,  to  commence  at  ten 
o'clock  in  the  forenoon,  for  the  purpose  of  electing  town 
officers  to  fill  the  offices  made  vacant  in  the  said  town,  in  con* 
sequence  of  the  passage  of  this  act, 

S  4.  All  the  residue  of  the  town  of  Portage  lying  west  of  ^^^ 
the  Genesee  river,  shall,  fcom  and  after  the  passage  of  this  umexed  to 
act,  be  annexed  to  the  town  of  Hume  in  the  c&unty  of    ^^^' 
Allegany. 

S  6.  All  the  town  officers  of  the  towns  of  Eagle  and  Pike,  Townoffl- 
in  office  when  this  act  shall  take  efiioct,  and  the  justices  of  S^'and 
the  peace  residing  within  the  territory  hereby  taken  from  the 
said  town  of  Portage,  and  annexed  to  the  said  county  of 
Wyoming,  shall  remain  officers  of  their  towns,  with  the  isme 
tenure  and  jurisdiction  in  and  for  the  county  of  Wyoming 
which  they  had  or  possessed  in  and  for  the  county  of  Alle- 
gany before  the  passage  of  this  act. 

S  6.  The  derk  of  the  county  of  Allegany  shall,  immediately  ^^^  ^ 
after  the  passage  of  this  act,  make  and  transmit  to  the  clerk  iJ^^guKj 
of  the  county  of  Wyoming,  to  be  filed  in  his  office,  a  certi-*  •°"*^* 
ficate  of  all  the  town  officers  of  the  towns  of  Pike  and  Eagle, 
and  of  the  justices  of  the  peace  residing  in  the  territory 
hereby  taken  from  the  said  town  of  Portage,  and  annexed  to 
the  said  county  of  Wyomiug,  whose  names  are  filed  or  kept 
in  his  office; .  which  certificate  when  so  filed,  or  a  copy  there-* 
of  certified  by  the  clerk  of  Wyoming  county,  shall  be  evidence 
in  aHl  cases  with  the  like  force  and  efibct  as  his  certificate 
would  be  if  said  officers  had  been  elected  or  chosen  in  their 
respective  towns  in  the  county  of  Wyoming  after  the  passage 
of  this  act. 

S  7.  The  commissioners  of  loans  of  Wyoming  county  shall  SSJ^I^^ 
have  access  to  the  books  and  minutes  of  the  loan  commis-  ^"^^^ 
saoners  of  AU^gany  county,  and  shall  within  three  months  mortgam 
after  the  passage  of  this  act,  transcribe  and  enter,  or  cause  to  ^^^^ 
be  Izanscribed  and  entered,  in  a  book  or  books,  aU  mortgages 
and  minutes  contained  in  the  first  mentioned  books,  so  mr  as 
the  same  shall  relate  to,  and  the  lands  mortgaged  may  be 
situated  in,  the  territory  hereby  annexed  to  the  county  of 
Wyoming  at  the  cost  and  es^nse  of  the  said  county  of  Wy- 
oming, to  be  audited  and  paid  by  the  board  of  supervisors  of 
the  sffi^  oonnty  of  Wyoming;  aud  said  mortgages  and  min- 
utes, when  so  transcribed,  shall  have  all  the  force  and  validity 
as  if  originaUy  entered  iji  the  book  or  books  in  which  they 
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shall  be  transcribed  as  aforesaid;  and  the  duties  and  anthoiity 
of  the  commissioners  of  loans  of  Wyoming  county  over  said 
mortgages,  shall  be  the  same  in  all  respects  as  if  said  mort- 
gage hiui  been  originally  given  in  said  county  of  Wyoming. 
BftTiiig  S  8.  The  passage  of  this  act  shall  not  be  construed  so  as  to 

"'  interfere  in  any  manner  with  any  crime  or  misdemeanor  com- 

mitted before  the  passage  of  this  act,  in  the  territory  hereby 
annexed  to  the  county  of  Wyoming  or  in  the  prosecution 
tiiereof,  or  with  any  civil  action  or  proceeding  already  com^ 
menced  in  any  court  of  law  or  equity. 


CHAP.  386. 

AN  ACT  to  erect  a  new  county,  from  parts  of  the  coun- 
ties of  Steuben,  Chemung  and  Tompldns,  by  the  name 
of  Schuyler,  and  to  alter  the  town  lines  of  Bradford 
and  Wayne,  in  the  county  of  Steuben,  to  erect  the  town 
of  Van  Etten,  and  annex  parts  of  the  towns  of  Erin 
and  Catharine  to  the  town  of  Cayuta,  in  the  county  of 
Chemung. 

Passed  April  17,  1854,  three-fifths  beiog  present. 

The  People  of  the  State  of  New-York^  represented  in  Senate 
amd  Assembly f  do  enact  as  follows  : 

Bradford  §  1.  All  that  part  ot  the  town  of  Bradford,  in  the  county 
to^uSm^  of  Steuben,  lying  east  of  the  section  line,  and  being  l^e  weet 
Une  of  lots  numbers  thirty-one,  thirty-five,  forty,  one,  two, 
three  and  four,  shall,  from  and  after  the  passage  of  this  act, 
be  annexed  to  and  form  a  part  of  the  town  of  Orange. 
wajnoiBd  g  2.  All  that  part  of  the  town  of  Wayne,  in  the  county  of 
^^'unes  Steuben,  lying  east  of  the  section  line,  and  being  the  east  line 
of  a  tier  of  lots  number  one,  respectively,  and  running  across 
the  town  of  Wayne,  shall,  from  and  after  the  passage  of  this 
act,  be  annexed  to  and  form  a  part  of  the  town  of  Tyrone. 
JStS^''  S  3'  "^^  those  parts  of  the  towns  of  Erin  and  Cayuta,  in 
SpomBrin^  the  couuty  of  Ohcmung,  embracing  the  following  territory: 
n^^tM.  -g^gjmjjjjg  g^jj  ^Y^Q  northeast  comer  of  the  town  of  Oayutist, 
running  thence  west  along  the  town  line  between  the  towns 
of  Newfleld  and  Oayuta  to  the  west  line  of  lot  number  forty- 
three  ;  thence  south  along  the  west  line  of  lots  number  thirty, 
twenty-five,  twelve  and  seven,  passing  through  another  lot 
designated  as  number  forty-three,  and  thence  along  the  south- 
east line  of  lot  number  twenty-nine  to  the  southeast  eoTOGt 
thereof;  thence  southeasterly  along  the  line  of  lots  numbers 
twenty-eight,  twenty-seven,  twenty-six,  twenty-five  and 
twenty-four,  to  lot  number  sixteen ;  thence  along  the  noirth 
line  of  lot  number  sixteen  to  the  northeast  comer  thereof; 
tlience  south  along  the  east  line  of  lots  number  sixteen  and 
seventeen,  and  a  straight  continuation  of  the  same  to  1^ 
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town  line  of  Ohemmig ;  thenoe  east  along  tiie  town  line 
between  the  towns  of  Erin  and  Ohemnng  to  Sie  Oayuta  creek, 
being  the  southeast  comer  of  the  town  of  Erin :  thence  north 
ak>ng  the  town  line  of  Barton  to  the  northwest  comer  of  said 
town ;  thence  east  along  the  town  line  between  the  towns  of 
Barton  and  Oayuta  to  the  southeast  comer  of  the  town  of 
Oayuta ;  thence  north  along  the  east  line  of  the  town  of  Oayuta 
to  the  place  of  beginning,  shall,  from  and  after  the  passage 
of  this  act,  be  erected  into  a  new  town  to  be  known  and  dis- 
tinguished as  the  town  of  Van  Etten,  and  shall  remain  with 
and  belong  to  the  coimty  of  Ohemung. 

S  4.  All  those  parts  of  the  towns  of  Erin  and  Oatharine,  in  Pftrtsof 
the  county  of  Ohemnng,  embracing  the  following  territory:  cl^^^ce 
Beginning  in  the  centre  of  Oayuta  creek,  in  the  southeast  ol^^^ 
line  of  lot  number  twenty-nine ;  thence  along  the  south  line 
of  said  lot  number  twenty-nine  to  the  southeast  comer  thereof; 
thence  along  the  northwest  line  of  lots  numbers  twenty-nine, 
thirty  and  thirty-one,  to  the  southeast  comer  of  lot  number 
one ;  thence  west  along  the  south  line  of  lots  numbers  one, 
two  and  three,  to  the  southwest  comer  of  said  lot  number 
three ;  thence  north  along  the  west  line  of  lot  number  three 
to  the  section  line ;  thence  west  along  the  section  line  to  the 
town  of  Veteran ;  thence  north  along  the  town  line  of  Veteran 
and  the  west  line  of  lots  numbers  eighty,  eighty-six,  eighty- 
seven  and  eighty-eight,  in  Oatharine,  to  the  section  line; 
thence  east  along  the  north  line  of  lots  numbers  eighty-eight, 
one,  fifty  and  fifty-one,  to  the  town  line  of  Newfleld ;  thence 
south  along  the  town  line  between  Newfleld  and  Oatharine  to 
the  town  line  of  Oayuta,  which  territory  shall,  from  and  after 
the  passage  of  this  act,  be  annexed  to  and  form  a  part  of  the 
town  of  Oayuta. 

S  5.  The  town  officers,  elected  at  the  last  annual  town  to^ 
meetings  in  the  towns  of  Bradford,  Wayne,  Erin  and  Oayuta,  ^  ^*"' 
who  shall  at  the  time  this  act  goes  into  effisct  reside  within 
the  territory  which  diall  thereiSter  under  the  provisions  of 
this  act  be  embraced  within  the  territory  of  their  respective 
towns,  shall  be  the  town  officers  of  their  respective  towns 
until  their  terms  of  office  shall  expire.     There  shall  be  a  gjti  meet- 
special  town  meeting  held  in  each  of  the  towns  of  Bradford,  ^^ 
Wayne,  Oayuta,  Erin  and  the  new  town  of  Van  Etten  on  the 
second  Tuesday  in  May  next ;  in  Oayuta,  at  the  house  of 
Hiram  White;  in  Van  Etten,  at  the  Van  Ettenville  Hotel ; 
in  Bradford,  Wayne  and  Erin,  at  the  usual  places  of  holding 
town  meetings  in  said  towns,  respectively,  to  fill  all  vacancies 
which  may  exist  in  the  town  offices  of  their  respective  towns ; 
and  such  town  meetings  shall  be  held  and  conducted  in  the 
Hianncr  that-  town  meetings  are  now  required  by  liftw  to  be 
conducted  and  held,  of  which  meeting  the  passage  of  this  act 
shall  be  a  suffident  notice. 

S  6.  All  those  parts  of  the  counties  of  Steuben,  Ohemnng  g^j' 
and  T<»npklnswfateh,' after  Mb  act  goes  into  effect,  wfil  be 
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emblazed  witiim  the  towns  of  Orange,  ^l^fioiie,  Beadingi 
Oatiiarine  (induding  such  part  of  Kewfidd  as  was  provided 
to  be  attached  to  Oathai!ixie»  by  ehapter  three  hundred  and 
twenty-^yen.  Laws  of  eighteen  hnndred  and  fl^'-three), 
Dix,  Oayuta  and  Hector,  ahaU*  fiom  and  after  the  passage 
of  this  aot»  be  for  all  porposes,  except  the  election  of  members 
of  the  Legidatore  ao^  jnstiees  of  tiie  sapreme  ecmrt,  and  for 
the  holding  and  jorisdiction  of  sapreme  and  eircoit  coorte 
and  ooQrts  of  oyer  and  terminer,  nntU  after  the  next  stato 
een8n9  or  enmneiation,  and  tiiereafter  for  all  ptaposes  what- 
ever, a  separate  and  distinct  county  of  the  State  of  Kew-York, 
and  shall  be  known  or  distinguished  by  the  name  of  Schuyler, 
and  the  freeholders  and  othor  inhabitants  of  the  said  countsr 
of  Schuyler,  for  all  purposes  (except  as  aforesaid),  shall  haye 
and  enjoy  all  and  CTeiy  the  same  rights,  powecs  and  privileges 
as  the  fieeholders  and  inhabitants  of  any  of  the  counties  of 
this  state  are  by  law  entitied  to  have  and  eigoy,  and  not 
subject  to  be  assessed  and  taxed  by  any  of  the  counties  ftom 
whK2h  they  are  by  this  act  taken. 
Be^jou  S  7*  ^"^  electors  of  the  territory  embraced  within  the  said 
next  ceo-  ucw  couuty  of  Schuylcr,  until  after  tiie  next  state  census  <nr 
"^  enumeration^  shall  continue  to  vote  for  members  of  the  Legis- 

lature Slid  justices  of  the  supreme  court  as  electors  of  the 
respective  counties  to  which  they  have  heretofore  belonged, 
the  same  as  if  this  act  had  not  been  passed ;  but  for  all  otiier 
purposes  they  shall  vote  as  electors  of  the  new  county  of 
Schuyler,  and  they  shall  bel<mg  to  and  form  a  part  of  the 
twenty-seventh  congressional  durtaict  of  this  state. 

S  8.  A  copy  of  the  original  statements  of  all  or  any  decttons 
in  any  of  said  towns  for  members  of  the  Legislature  and 
justices  of  the  supreme  court,  duly  certified  pursuant  to  the 
provisi6ns  of  the  existing  stotutes  respiecting  elections  for 
other  tlum  militia  and  town  officials,  cliall  to  made  by  tihie 
inspectoiB,  and  shall  be  delivered  by  them,  or  by  one  of  them 
to  be  deputied  for  that  purpose,  to  one  of  tiie  assessors  of  such 
town  within  twenty-four  hours  aft^  the  same  shall  have  be^i 
subscribed,  and  such  copy  of  sudi  original  statement  shall  be 
delivered  by  such  assessor  to  the  bolffd  of  canvassers  of  the 
county  from  which  such  town  shall  have  been  by  this  act 
taken,  in  order  to  enable  su^  board  of  county  canvassers  of 
tiie  said  last  mentioned  county  to  canvass  thb  same ;  which 
said  statement  shall  be  received  by  said  board  of  canvassers, 
and  haVe  the  same  effect  as  tiie  original  statement  would  have 
had  if  deliV^ied  by  the  supervisor  of  said  town,  and  if  said 
town  had  not  been  thus  set  off  to  the  said  county  of  Schuyler, 
until  the  next  state  census  or  enumeratioii. 
^M*8 and  ^  ^*  The  books,  records  and  papers  belonging  toliie  several 
p^  to*^  clerks'  and  surrogates*  ofSces  of  the  4aid  counties  of  Ohemmi^, 
•^iSS!  Steuben  and  Tompkins  shall  be  and  remain  the  property  m 
the  said  several  counties,  but  sucb  papers  thereof  as  <6oiieem 
said  county  of  Schuyler  and  tibe  zeal  property  therein  shall 


statements 
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be  transeiibed  and  copied  into  Biiitable  books,  to  be  provided 
for  the  purpose  at  the  expense  of  the  said  coonty  of  Schuyler. 

S  10,  John  Crawford  of  the  town  of  Dix,  Thomas  Shannon  Son«i  u> 
of  the  town  of  Orange,  David  TutUe  of  the  town  of  Eeading,  tr?nM?ibe 
are  hereby  appointed  commissioners,  a  majority  of  whom  ^^^*'  ^^ 
shall  have  power  to  procure  the  necessary  books  and  station- 
ery, and  contract  witih  such  person  or  persons  as  they  shall 
deem  fit  to  transcribe  and  copy  all  records,  papers  and  such 
IH>rtions  of  the  books  as  relate  to  or  concern  the  real  estate 
of  said  county  of  Schuyler,  in  the  respective  cleite'  and  surro- 
gates' offices  of  the  several  counties  of  Ohemung,  Steuben 
and  Tompkins,  including  its  docket  of  judgments  therein,  on 
%uch  terms  as  they  shall  iinhk  equitable  and  just ;  and  the 
said  person  or  persons  so  employed  shall  give  a  bond  with 
Approved  sureties  to  the  board  of  supervisors  of  said  county, 
for  the  fiuthful  performance  of  the  duties  required  of  him  or 
them.  All  of  the  charges,  expenses  and  compensation  incurred 
under  the  provisions  of  tliis  section  shall  be  audited  and  paid 
by  the  board  of  supervisors,  in  the  same  manner  as  other 
county  charges,  to  the  person  entitled  thereto.  And  the 
supervisors  of  the  said  county  of  Schuyler  at  their  first 
annual  meeting,  and  from  time  to  time  thereafter,  shall  assess, 
levy  and  collect,  in  addition  to  the  ordinary  charges  of  said 
county,  such  sum  or  sums  of  money  as  shall  be  necessary  to 
defiray  all  the  expenses  and  charges  then  incuired  under  the 
provisions  of  this  section. 

$  11.  When  the  said  books,  records  and  papers  shall  have  SSS  *io 
been  transeiibed  and  copied,  as  aforesaid,  the  person  or  per-  beverifiod. 
sons  making  the  same  shall  certify  on  oath,  before  an  officer 
authonbfied  to  administer  oaths  in  said  county,  that  they  are 
true  copies  of  all  the  records,  papers,  and  such  parts  of  the 
books  remaining  in  the  several  clerks'  and  surrogates'  offices 
of  Steuben,  Ohemung  and  Tompkins,  or  some  one  or  more  of 
them,  as  relate  to  or  concern  the  real  estate  of  the  said  county 
of  Schuyler,  including  the  docket  of  judgmaits  therein, 
according  to  the  best  of  his  knowledge  and  belief;  and  the 
said  copies,  when  so  completed  and  certified  as  aforesaid,  shall 
be  d^^ited  in  tibe  clerk's  office  in  the  said  county  of  Schuy- 
ler, which  said  copies,  or  exemplifications  thereof,  shall  from 
thencefortibi  be  received,  accredited  and  considered  in  all 
courts  and  places  as  evidence,  and  have  tlie  same  force  and 
efTect  as  the  original  records  or  exemplifications  thereof  could 
or  would  have. 

S  12.  All  the  county  officers  for  tiie  county  hereby  erected,  gow^ 
which  are  authorized  by  law  to  be  elected,  shall  be  elected  at 
the  next  general  election  in  this  state,  and  the  officers  elected 
thereat  for  such  county  shall  hold  their  offices,  respectively, 
for  the  term  as  now  provided  by  law  for  the  office  to  whidi 
they  are  elected,  estimating  the  time  from  the  first  day  of 
Januaiy  next  after  Umt  election. 

S 13,  The  town  officers  elected  at  the  annual  town  meeting  l^S^, 
v.— 45  j\e 
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in  the  year  eighteen  hundred  and  fifty-f £Dnr,  and  at  the  spedal 
town  meeting  authorized  by  tMs  act,  in  the  several  towns 
composing  the  said  county  of  Schuyler,  shall  continue  to  act 
as  such  town  officers  in  their  respective  towns  until  the  next 
annual  town  meetings.  And  the  supervisors  of  said  several 
towns,  elected  at  said  annual  and  special  town  meetings  in 
eighteen  hundred  and  fifty-four,  shi^  be  and  are  hereby  de- 
clared to  be  the  supervisors  of  the  said  county  of  Schuyler, 
with  all  the  powers  and  privileges  appertaining  to  sudi  offioe, 
and  shall  hold  their  first  annual  meeting  at  &e  place  where 
the  public  buildings  for  said  county  shall  be  located. 
Legaipro-  $  14.  Nothiug  in  this  act  contained  shall  be  construed  to 
2^?^  affect  any  action  or  prosecution  which  shall  have  been  com* 
menced,  in  either  of  the  counties  from  which  any  of  the 
territory  embraced  in  the  said  county  of  Schuyler  shall  have 
been  taken,  before  the  holding  of  the  first  term  of  the  county 
court  or  circuit  court  in  the  said  county  of  Schuyler,  so  as  to 
work  a  wrong  or  prejudice  to  any  of  the  parties  therein,  or 
to  affect  any  criminal  or  other  proceeding  on  the  part  of  the 
people  of  this  state,  but  such  criminal  or  other  proceedings 
may  be  prosecuted  to  trial,  judgment  or  execution,  the  same 
as  &  this  act  had  not  been  i>assed. 
conrts  S  15.  The  county  courts  and  g^ieral  sessions  of  the  i>eaoet 

where  to  be  ^^^  ^^^  ^^  clrcuit  Gourts  aud  courts  of  oyer  and  terminer  and 
general  jail  delivery,  in  and  for  the  said  county  of  Schuyler, 
shall  he  held  at  the  court-house  to  be  hereafter  erected  in  said 
county  in  pursuance  of  this  act;  and  until  then  the  said  courts, 
if  any,  shall  be  held  at  such  place  in  the  said  county  as  the 
board  of  supervisors  thereof,  or  a  majority  of  them,  shall 
appoint  in  writing  under  their  hands,  which  appoiutment 
shall  be  entered  on  the  minutes  of  said  board  at  least  thirty 
days  before  the  time  of  holding  said  court,  and  the  clerk  of 
said  board  shall  immediately  cause  a  copy  of  such  appoint- 
ment to  be  published  in  all  of  the  newspapers  printed  in  the 
said  county  of  Sdmyler. 
Prisoners,  §  16.  The  prisoucrs  of  the  said  county  shall  be  confined  in 
^^Jd.  the  jail  of  the  county  of  Ohemung,  until  the  jail  of  the  county 
of  Schuyler,  to  be  hereafter  erected,  shall  be  furnished  in  sud^ 
manner  as  in  the  opinion  of  the  sheriff  of  the  said  county  of 
Schuyler  will  confine  the  prisoners  of  the  same,  when  it  .shall 
be  lawful  for  the  sheriff  to  remove  and  commit  them  to  the 
jail  of  the  said  county  of  Schuyler,  and  the  account  of  the 
sheriff  of  the  said  county  of  Ohemung,  for  the  custody,  main- 
tenance and  detention  of  all  such  prisoners  as  may  be  thus 
committed  to  his  charge,  shall  be  audited,  levied,  collected 
and  paid  in  the  same  manner  as  other  contingent  expenses  of 
said  county. 
Loan  com-  g  17.  TheTC  shall  be  appointed  in  and  for  said  county  of 
Ta^  ^"^  Schuyler,  in  the  manner  now  provided  by  law,  two  "  commis- 
sioners for  loaning  certain  moneys  of  the  United  States,'*  of 
the  county  of  Schuyler;  unmediately  aft6r  sudi  commission- 
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ets  shall  have  been  qaalifled  and  gtven  the  bonds  required  by 
law,  theie  shall  be  transferred  and  delivered  to  tibem,  and  for 
their  care  and  management,  all  the  mortgages  executed  to  or 
in  the  custody  of  such  commissioners,  for  either  of  the  coun- 
ties of  Steuben,  Ohemung  and  Tompkins,  covering  lands 
within  t6e  territory  of  said  county  of  Schuyler;  and  there- 
after the  said  commissioners  of  the  county  of  Schuyler  shall 
exercise  the  same  powers  and  be  subject  to  the  same  duties 
and  resi>onsibilities  in  relation  to  said  mortgages,  as  if  the 
same  had  been  originally  taken  by  and  executed  to  them, 
the  said  commissioners  of  Schuyler,  as  such  commissioners* 

S  18.  Delos  De  Wolf,  of  the  county  of  Oswego,  Edward  JJ^,,^ 
Dodd,  of  the  county  of  Washington,  Vivus  W.  Smith,  of  the  buudhig^ 
counly  of  Onondaga,  shall  be  and  .are  hereby  appointed  com- 
missioners, whose  duty  it  shall  be,  on  or  before  the  first  day 
of  June  next  after  the  passage  of  tliis  act,  to  examine  and 
impartially  determine  and  select  a  proper  site  or  sites  for  the 
eourt-house,  jaU  and  clerk's  office,  to  be  erected  in  said  county 
of  Schuyler ;  after  such  site  or  sites  shall  have  been  selected 
by  them,  or  a  majority  of  them,  they  shall  immediately  reduce 
sadi  determination  to  writing,  giving  a  description  of  the  lot 
or  lots  selected  therein,  afib:  their  signatures  thereto,  and 
cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
county  of  Ohemung,  and  deliver  a  copy  thereof  to  one  or 
more  of  the  commissioners  in  the  next  section  of  this  act 
named.  It  shall  be  the  duty  of  the  commissioners  in  the 
next  section  named  forthwith  to  notify  the  owner  or  owners 
of  such  premises  so  selected ;  and  in  case  a  good  unencum- 
bered title,  ficee  of  charge  or  expense  to  the  board  of  super- 
visors of  the  county  of  Schuyler,  for  the  use  of  the  people  of 
the  said  county  of  Schuyler,  for  such  premises  is  made  to  the 
said  county  of  Schuyler,  and  delivered  within  twenty  days 
after  such  notice  to  the  owner  or  owners  as  aforesaid,  then 
such  determination  and  location  shall  be  final  and  conclusive^ 
In  case  such  title  is  not  made  as  aforesaid,  within  the  time 
aforesaid,  the  said  first  named  commissioners  in  this  section 
diall  be  notified  of  such  failure,  and  proceedings  shall  again 
be  taken  by  them  to  make  another  selection,  in  the  same 
manner  as  if  no  previous  determination  had  been  made. 

S  19.  Madison  Freman,  of  the  town  of  Hector,  David  P;  ggjjjj^^ 
Bettrs,  of  the  town  of  Hector,  Boswell  Holden,  of  ihe  town  ei^i^ 
of  Beading,  Huram  Ohapman,  of  the  town  of  Beading,  Ouy  ^"biRt. 
O.  Hinman,  of  the  town  of  Catharine,  are  hereby  appointed 
oommissioners  to  superintend  the  erection  and  building  of  the 
fx>urt-house,  jail  and  clerk's  office  for  said  county  on  such  site 
or  sites,  within  the  said  county,  as  shall  have  been  designated 
and  conveyed  to  said  oounty  under  the  provisions  of  the  last 
preceding  section. 

$  20.  For  ihe  building  of  ttie  said  court-house,  jail  and  J^^** 
desk's  office,  the  board  of  supervisors  of  the  said  county  of  how  n&ed. 
Schuyler  are  authorized  and  required  to  levy,  collect  and  nay       , 
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into  the  troasnry  of  the  said  connly  a  snm  not  exceeding  tiie 
smn  of  fifteen  thousand  dollars,  in  such  annual  amounts  as 
they  shall  deem  most  advisable,  over  and  above  the  ordinary 
fees  for  collection  and  distribution,  in  like  manner  as  taxes  to 
defray  the  contingent  expenses  of  the  said  county  of  Schuyler 
are  assessed,  ooUected  and  paid ;  or  the  said  supervisors  may 
loan  for  a  tenn  of  years,  on  the  credit  of  the  said  county,  at 
a  rate  of  interest  not  exceeding  seven  per  cent  per  anrnun, 
tihe  money  necessary  to  pay  for  the  erection  of  said  courtr 
house.  Jail  and  clerk's  office ;  or  they  may  loan  a  part  of  the 
money  necessary  for  that  purpose,  and  levy,  assess  and 
collect  l^e  other  part  thereof,  in  the  manner  hereinbefore 
stated. 
contncu  S  21.  The  commissioners,  or  a  majority  of  them,  may  con- 
p^^'ibr  tract  for  the  building,  or  with  workmen,  and  purchase  materials 
bofiding.  for  buUding  said  court-house,  jail  and  clerk's  office,  and  may 
from  time  to  time  draw  upon  the  treasurer  of  the  said  county 
for  such  sum  or  sums  of  money,  for  the  purposes  aforesaid, 
as  shall  come  into  the  treasury  by  virtue  of  this  act,  and  the 
treasurer  is  hereby  required,  out  of  any  moneys  aforesaid,  to 
pay  to  the  order  of  the  said  commissioners,  or  a  majority  of 
them,  the  several  sums  of  money  to  be  drawn  by  them ;  and 
it  is  hereby  the  duty  of  the  said  commissioners  to  account 
with  the  supervisors  of  the  said  county,  as  they  may  be 
required  from  time  to  time,  for  the  moneys  they  have  received 
by  virtue  of  this  act. 
soretiet.  §  22.  The  commissioners  appointed  in  and  by  this  act  to 
superintend  the  erection  and  construction  of  tlie  said  public 
buildings  in  and  for  the  county  of  Schuyler,  authorized  by 
this  act,  shall,  before  they  enter  upon  the  duties  of  said  office, 
give  bonds  with  approved  sureties  to  the  supervisors  of  said 
county  for  the  fiedthful  es^nditure  of  the  moneys  committed 
to  tlieir  charge  for  that  purpose;  and  each  of  them  shall  be 
entitled  to  receive  the  sum  of  two  dollars  per  day,  for  each 
and  every  day  necessarily  employed  in  the  duties  of  that  office, 
l^e  amount  of  each  to  be  audited  and  paid  by  the  board  of 
supervisors  in  like  manner  as  other  contingent  expenses  for 
said  county. 
VMttciw.  S  23.  Any  vacancy  which  may  occur  in  the  office  of  eitber 
commissioners  named  in  this  act  may  be  filled  by  an  appoint- 
ment, to  be  made  in  writing  and  signed  by  tiie  surviving 
commissioners  in  such  commission. 
ci«rkor  S  24.  The  clerk  of  the  board  of  supervisors  of  such  county 
^l^s"^,  of  Schuyler  shall  be  the  secretary  of  the  board  of  county  can<- 
Sun^o^f  vassers  in  the  canvass  of  the  votes  taken  at  the  next  general 
^2^;^  election  for  county  and  state  officers ;  and  as  to  such  canvass, 
and  the  return  and  certifying  of  the  result  thereof,  sudi  cledc 
of  the  board  of  supervisors  shall  possess  all  the  powers  and 
perform  all  the  duties  required  by  law  to  be  performed  by  a 
county  (derk  in  the  counties  fully  orgamzed,  and  all  papers 
relating  to  such  election  or  canvass  required  to4)e  filed  in  the 
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Qonnly  clerk's  office  shall  be  filed  in  the  office  of  such  saper-    '"^"^  ^ 
visor's  clerk  until  the  said  county  shall  be  duly  organized, 
after  which  the  same  shall  be  transferred  to  the  county  clerk's 
office  of  the  said  county  of  Schuyler. 

§  25.  The  judge  of  the  county  courts  of  the  county  of 
Schuyler  and  the  county  clerk  of  such  county  shall  have  power 
and  it  shall  be  their  duty  to  cause  a  seal  to  be  made  for  said 
courts  in  the  manner  now  provided  by  law,  whenever  the 
seal  of  any  court  shall  be  lost  or  destroyed  with  such  form  or 
device  as  they  shall  deem  appropriate,  which  shall  become  the 
seal  of  the  county  courts  of  the  said  county  of  Schuyler. 

TITLE  IV. 

OP  THE  SEVEBAIi  TOWNS  OF  THIS  STATB. 

Sbg.   1.  Towns  in  the  oountj  of  Suffolk. 
8.  Towns  in  the  ooimt7  of  Queens. 

3.  Towns  in  the  oounty  of  Kings. 

4.  Towns  in  the  oount7  of  Richmond. 

5.  Towns  in  the  county  of  Westchester. 
€.  Towns  in  the  county  of  Putnam. 

7.  Towns  m  the  county  of  Dutchess. 

8.  Towns  in  the  county  of  BockhmcL 

9.  Towns  in  the  county  of  Orange. 

10.  Towns  in  the  county  of  Ulster. 

11.  Towns  in  the  county  of  Sullivan. 

12.  Towns  in  the  county  of  Delaware. 

13.  Towns  in  the  county  of  Greene. 

14.  Towns  in  the  county  of  Gohmibia. 
16.  Towns  in  the  county  of  Albany. 

16.  Towns  in  the  oounty  of  Bensselaer 

17.  Towns  in  the  county  of  Schoharie. 

18.  Towns  in  the  oounty  of  Schenectady. 

19.  Towns  in  the  county  of  Saratoga. 

20.  Towns  in  the  county  of  Montgomery. 

21.  Towns  in  the  oounty  of  Hamilton. 
8X  Towns  in  the  eoun^  of  Washington. 

23.  Towns  in  the  county  of  Warren. 

24.  Towns  in  the  county  of  Essex. 

25.  Towns  in  the  county  of  Clinton. 

26.  Towns  in  the  county  of  Franklin. 

27.  Towns  in  the  county  of  St^  Lawrence. 

28.  Towns  in  the  oounty  of  Herkimer. 

29.  Towns  in  the  oounty  of  Oneida. 

30.  Towns  in  the  oounty  of  Kadison. 

31.  Towns  in  the  oounty  of  Oswego. 

32.  Towns  in  tiie  oounty  of  Lewis. 

33.  Towns  in  the  county  of  Jefferson. 
*34.  Towns  in  the  county  of  Otsego. 

35.  Towns  in  the  county  of  Chenango. 

36.  Towns  in  the  county  of  Broome. 

37.  Towns  in  the  oounty  of  Cortland* 

38.  Towns  in  the  oounty  of  Tompkins. 
89.  Towns  In  the  oounty  of  Tioga 
40.  Tofwns  in  the  county  of  Steuben. 
4|L  Towns  in  the  county  of  Ononda^ 
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^nn'  *>  Bacil,  Towm  in  the  oonnty  of  Gft)rug»k 
43.  Towns  in  the  county  of  SeneciL 
4A.  Towns  in  the  county  of  Ontario. 

45.  Towns  in  the  county  of  Yetes. 

46.  Towns  in  the  county  of  Wayne. 
4*7.  Towns  in  the  county  of  LiyingBton. 

48.  Towns  in  the  county-  of  IConroe. 

49.  Towns  in  the  county  of  Geneaea 

50.  Towns  in  the  county  of  Orleans. 
61.  Towns  in  the  county  of  Niagara. 

52.  Towns  in  the  county  of  Brie. 

53.  Towns  in  the  county  of  Allegany. 

54.  Towns  in  the  county  of  Cattaraugus. 

55.  Towns  in  the  county  of  Chautauque. 

56.  Magnetic  needle  to  be  taken  as  it  pointed  when  the  preceding  1 

towns  were  originally  established. 
5*7.  Private  rights  not  to  be  affected  by  the  description  of  towns. 

58.  What  is  to  be  the  diriaion  line  between  towns  separated  by  ft  river,  creek,  orUm 

59.  Within  what  town  islands  to  be  deemed,  which  are  inteneofeed  1^  the  booa- 

dary  of  a  town. 


Towns  In 
tb«  county 
ofSoffoUu 


Brook- 
haven. 


Baathamp- 


Hnntlng- 


lilipu 


Hiverhead. 


Shelter- 
Island* 

Bmithtown. 


$  1.  The  county  of  Suflfjblk  shall  be  divided  into  the 
towns  of  Brookhaven,  Easthampton,  Hnntington,  lalip,  Biyeiv 
head,  Shelter-Island,  Smithtown,  Sontiiampton,  and  South- 
old,  the  extent  and  limits  of  which  said  several  towns  shall 
be  as  follows: 

1.  The  town  of  Brookhaven  shall  contain  all  that  part  of 
said  county,  bounded  Westerly,  by  Smithtown  and  Zslip: 
Northerly,  by  the  Sound:  Easterly,  by  Biverhead  and  Soutii- 
ampton :  and  Southerly  by  the  Atlantic  ocean ;  including  the 
beach  and  bay  lying  opposite  the  town  of  Islip,  and  included 
in  the  patent  of  Brookhaven. 

2.  The  town  of  Easthampton  shall  contam  all  that  part  of 
said  county,  called  Easthampton;  including  Montock  and  the 
Isle  of  Wight,  now  called  Gardiner's  Island. 

3.  The  town  of  Huntington  shall  contain  all  that  part  of 
said  county,  called  and  known  by  the  name  of  Huntington; 
including  Eaton's  Neck  and  Grab  Meadow. 

4.  The  town  of  Islip  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  tihe  Atlantic  ocean:  Westerly, 
by  Huntington:  Northerly,  by  Smithtown:  and  Easterly,  by 
the  east  bounds  of  the  lands  formerly  belonging  to  William 
Nicoll,  near  Blue  Point;  excepting,  nevertheless,  aU  the  beach 
and  bay  which  is  included  in  the  patent  of  Brookhaven. 

5.  The  town  of  Biverhead  shall  contain  all  that  part  of  said 
county,  called  and  known  by  the  name  of  Biverhead,  bounded 
Easterly,  by  Southold:  Westerly,  by  Brookhaven:  Southerly, 
by  Peaconock  river:  and  Northerly,  by  the  Sound. 

6.  The  town  of  Shelter-Island  shall  comprehend  the  island 
called  Shelter-Island. 

7.  The  town  of  Smithtown  shall  contain  all  that  part  of 
said  county,  bounded  Southerly,  by  Islip :  Westerly,  by  Hunt- 
ington: Northerly,  by  the  Sound:  and  Easterly,  by  the  patent 
of  Brookhaven;  including  also  the  patent  of  Winnecommii^ 
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8.  The  town  of  Southampton  shall  contain  all  that  part  of  g^^^ 
said  county,  called  and  known  by  the  name  of  Southampton,  ^^' 
including  Bridgehiampton,  heretofore  called  Saggaboneck,  and 
Mecoxe. 

9.  The  town  of  Southold  shall  contain  all  that  part  of  said  sontnoid. 
county,  called  and  known  by  the  name  of  Southold,  lying  to 

the  eastward  of  a  line  beginning  at  the  Sound,  and  running 
thence  southerly  to  the  bay  separating  Southampton  and 
Southold,  which  line  is  the  eastern  boundary  or  side  of  a  farm  * 
formerly  in  the  tenure  and  occupation  of  William  Albertson, 
and  the  reputed  line  of  division  between  the  parishes  of 
Oequebou^e  and  Mattetuck;  and  including  Bam  Island,  Fish- 
er's bland,  Plumb  Island,  Bobin's  Island,  and  the  Gull 

S  2.  The  county  of  Queens  shall  be  divided  into  the  Qneens. 
towns  of  Flushing,  Hempstead,  Jamaica,  Newtown,  North- 
.Hempstead,  Imd  Oysterbay,  the  extent  and  limits  of  which 
said  several  towns  diall  be  as  follows: 

1.  The  town  of  Flushing  shall  contain  all  that  part  of  said  Fioahing. 
county,  called  and  known  by  the  name  of  Flushing;  including 

also  a  small  gore  of  land  formerly  in  the  possession  of  Stephen 
Clement,  lying  on  the  north  side  of  and  a<^'oining  to  the 
highway  that  leads  from  Jamaica  to  Hempstead  PMns,  and 
bounded  on  the  west  by  the  town  of  Jamaica. 

2.  The  town  of  Hempstead  shall  contain  all  that  part  of  Hempstead 
said  county,  bounded  Easterly,  by  the  town  of  Oysterbay: 
Southerly,  by  the  Atlantic  ocean:  Westerly,  by  Jamaica:  and 
Northerly,  by  the  country  road  leading  from  Jamaica  nearly 
through  tibe  middle  of  the  Great  Plains,  commonly  called 
H^npstead  Plains,  to  the  east  part  thereof;  including  the 
lands  called  the  Gore,  between  tlie  patent  of  Hempstead  and 

ihe  patent  of  Oysterbay. 

3.  The  town  of  Jamaica  shall  contain  all  that  part  of  said  Jamaica. 
county,  called  and  known  by  the  name  of  Jamaica. 

4.  The  town  of  Newtown  shall  contain  all  that  part  of  said  Newtowm, 
county,  called  and  known  by  the  name  of  Newtown ;  including 

all  tlie  islands  in  the  Sound  opposite  the  same,  and  compre- 
hended in  Queens  county. 

5.  The  town  of  North-Hempstead  shall  contain  all  that  part  g^^^-^^^ 
of  said  county,  bounded  Easterly,  by  the  town  of  Oysterbay:    ^^ 
Southerly,  by  Hempstead :  Westerly,  by  Flushing :  and  North- 
erly, by  the  Sound. 

«.  The  town  of  Oysterbay  shall  contain  all  that  part  of  said  oysterbay. 
county,  called  and  known  by  the  name  of  Oysterbay;  includ- 
ing Lloyd's  Neck  or  Queen's  Village,  and  Hog  Island,  and 
extending  on  the  south  from  the  southeast  point  of  Oysterbay 
Meadows,  south  three  degrees  west,  to  the  Atlantic  ocean. 

5  3.  The  county  of  Kinffs  shall  be  divided  into  the  towns  wng». 
of  Brooklyn,  Bushwick,  Flatbush,  Flatlands,  Gravesend,  and 
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New-Utxecht,  the  extent  and  limits  of  wludi  said  seyeid 
towns  shall  be  as  follows : . 
Brooklyn.        [The  town  of  Brooklyn  has  become  a  dty.] 

See  Laws  of  1834^  cfa.  92. 


Ba^hwick. 


PlAtbosh. 


FlatUndf. 


OrsTetend. 


Wew- 
Utrecht. 


2.  The  town  of  Boshwlck  shall  contain  all  Hiat  part  of  said 
county,  called  and  known  by  the  name  of  Bushwick. 

3.  The  town  of  Flatbush  shall  contain  all  that  part  of  said 
eoimty ,  called  and  known  by  the  name  of  Flatbnsh ;  indading 
the  tract  of  land  called  New  Lots. 

4.  The  town  of  Flatlands  shall  contain  all  that  part  of  mi 
county,  caUed  and  known  by  the  name  of  Flatlands,  or 
Amecford ;  together  with  the  island  commonly  called  Barren 
Island. 

5.  The  town  of  Gravesend  shall  contam  all  that  part  of  said 
county,  called  and  known  by  the  name  of  Gravesend ;  includ- 
ing Ooney  Island,  and  all  tbe  islands  south  of  the  said  tows. 

6.  The  town  of  New-Utrecht  shall  contain  all  that  part  of 
said  county,  called  and  known  by  the  name  of  Kew-T7treebi 

See  LawB  of  1834,  cb.  92;  1840,  dL  51;  1854^  dL  384;  1S62,  di.  41T. 


KlchmoDd. 


CiMilotoii. 


Korthlleld. 


Soathteld. 


$  4.  The  county  of  Rickmond  shall  be  divided  mto  the 
towns  of  Oastleton,  Northfleld,  Southfield,  and  Westfleld;  the 
extent  and  limits  of  which  said  several  towns  shall  be  as  follows: 

1.  The  town  of  Oastleton  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Easterly,  by  the  bounds  of 
the  county:  Southeasterly,  by  the  town  of  Southfield:  and 
Westerly,  by  a  line  beginning  at  the  mouth  of  Dongan's  mill 
creek,  and  running  tJience  along  the  line  of  the  manor  of 
Oastleton,  to  the  road  at  the  rear  of  the  patent  of  Ck>rsen  and 
Oompany ;  then  along  the  northerly  side  of  said  road  westerly 
to  the  road  leading  to  the  mill  formerly  called  Haughwout's 
mill ;  and  then  southerly  along  the  westerly  side  of  the  last 
mentioned  road  as  it  runs  along  by  Bichard  Oonnor's  to  the 
tavern  heretofore  called  the  Bose  and  Orown,  on  the  said  road 
leading  to  Bichmond  town. 

3.  The  town  of  Northfleld  shall  contain  all  that  part  of  said 
county,  bounded  Easterly,  by  the  town  of  Oastleton :  South- 
erly, by  Westfleld  and  Sonthfleld :  and  Westerly  and  Northerly, 
by  the  bounds  of  the  county. 

3.  The  town  of  Sonthfleld  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  north  side  of  said  road 
leading  fix)ni  Van  Deusen's  ferry  to  Bichmond  town  and  the 
Fresh^:  Easterly  and  Southerly,  by.  the  bounds  of  the 
county:  and  Westerly,  by  a  line  beginning  on  the  Freshkill, 
at  the  northwest  comer  of  the  land  and  meadow  heretofore 
of  James  Egberts,  and  running  thence  southerly  along  the 
same  to  the  lane  heretofore  called  Egbert's  lane;  then  aloog 
the  same^lane  to  the  road  heretofore  c^led  the  new  road ;  then 
along  the  same  new  road  westerly  to  the  land  heretofore 
belongmg  to  Henry  Ferine;  and  then  southerly  along  tiie 
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easterly  bounds  thereof,  and  the  same  continned  to  the  bounds   ™^  ^ 
of  the  county. 

4.  The  town  of  Westfield  shall  contam  all  that  part  of  went^eid. 
said  county,  bounded  Northerly,  by  the  Freshkill :  Easterly, 
by  Southfleld :  and  Southerly  and  Westerly,  by  the  bounds 
of  the  county. 

§  5.  The  county  of  UTestckester  shall  be  divided  into  ww^^ 
the  towns  of  Bedford,  Oortland,  Eastchester,  Greenburgh,  ^  **  *'' 
Harrison,  Mamaroneck,  Mount-Pleasant,  New-Bochelle,  New- 
castle, Northcastle,  North-Salem,  Pelham,  Poundridge,  Eye, 
Scarsdaile,  Soxners,  South-Salem,  Westchester,  White-Plains, 
Yonkers,  and  Yorktown ;  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows : 

1.  The  town  of  Bedford  shall  contain  all  that  pan  of  said  Bedford. 
county,  formerly  called  and  known  by  the  name  of  Bedford. 

2.  The  town  of  Oortland  shall  contain  all  that  part  of  said  cortimd. 
county,  bounded  Westerly  and  Northerly,  by  the  bounds  of 

the  county:  Easterly,  by  nortii  lot  number  two,  and  south  lot 
number  two,  of  the  manor  of  Oortland,  and  the  same  line  ^ 
continued  to  the  south  bounds  of  the  manor  of  Oortland,  and 
the  same  line  continued  to  the  south  bounds  of  the  manor  of 
Cortland :  and  Southerly,  by  the  south  bounds  of  the  manor 
of  Oortland. 

3.  The  town  of  Eastchester  shall  contain  all  that  part  of  said  gjjtj^^ 
county,  bounded  Southerly,  by  the  town  of  Westchester:    ^*'" 
Westerly,  by  the  Bronx  river :  Northerly  by  the  manor  of 
Scarsdale :  and  Easterly  by  a  brook  that  runs  southerly  into 
Eastchester  creek. 

4.  The  town  of  Greenburgh  shall  contain  all  that  part  of  Qwen- 
said  county,  bounded  Easterly,  by  Bronx  river :  Southerly,  by  "* 
Yonkers:  Westerly,  by  the  west  bounds  of  the  county:  and 
Northerly,  by  a  line  beginning  on  the  east  side  of  Hudson 
liver,  at  the  southwest  comer  of  the  land  heretofore  conveyed 

by  the  commissioners  of  forfeitures  for  the  southern  distnct, 
to  Gterard  G.  Beekman,  junior,  and  running  thence  along  the 
southerly  and  easterly  bounds  thereof,  to  the  farm  formerly 
belonging  to  William  David ;  then  along  the  southerly  and 
easterly  bounds  thereof,  to  the  road  le^ing  to  the  White- 
Plains  ;  and  then  easterly  along  the  said  road  to  Bronx  river. 

5.  The  town  of  Harrison  shall  contain  all  that  part  of  said  Harrison. 
oounty,  called  and  known  by  the  name  of  Harrison's  purchase. 

6.  The  town  of  Mamaroneck  shall  contain  all  that  part  of  Mamtro 
said  county,  bounded  Westerly  and  Southwesterly,  by  New-  "®^* 
Sochelle :  Easterly  and  Southeasterly,  by  MamaroneclL  river 
and  the  bounds  of  the  county:  and  Northwesterly,  by  the 
town  of  Scarsdale. 

7.  The  town  of  Mount-Pleasant  shall  contain  all  that  part  Mj^^ 
of  said  county,  bounded  Southerly,  by  Greenburgh :  Westerly,  '^***"  * 
by  the  bounds  of  the  oounty:  and  Northerly  and  Easterly,  by 

l^se  north  and  east  bounds  of  the  manor  of  Philipsburgh. 
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8.  The  town  of  New-Bochelle  ahall  contain  all  that  part  oi 
said  county,  called  and  known  by  the  name  of  New-fiocfaellei 
bounded  Soutiberly,  by  Pelham :  Easterly,  by  the  bounds  of 
the  county:  Northerly,  by  Mam^roneck  and  the  manor  of 
Scarsdale:  and  Westerly,  by  the  manor  of  Scarsdale  uid 
Eastchester,  including  the  islaud  called  Rodman's  Island. 
Newcuue.  9.  The  towu  of  Ncwcastlc  shall  contain  all  that  part  of  said  . 
county,  bounded  Southerly,  by  Northcastle :  Westerly,  by 
Mount-Pleasant :  Northerly,  by  the  manor  of  Oortland :  bxA 
Easterly,  by  Bedford. 

See  Laws  of  1846,  ch.  249. 

North.  10.  The  town  of  Northcastle  shall  contain  all  that  part  of 

*""••  said  county,  bounded  Southerly,  by  White-Plains,  Harrison, 
and  the  bounds  of  the  county:  Easterly,  by  the  bounds  of 
the  county  and  Pouudridge:  Westerly,  by  Bronx  river:  and 
Northerly,  by  Bedford,  and  a  line  drawn  from  the  southwest 
comer  of  Bedford  to  the  head  of  Bronx  river,  on  the  eastern 
line  of  Mount-Pleasant. 

North-  11.  The  town  of  North-Salem  shall  contain  all  that  i>art  of 

^^^  said  county,  bounded  Southerly,  by  South-Salem:  Easteriy 
and  Northerly,  by  the  bounds  of  the  county:  and  Westerly, 
by  the  middle  of  Oroton  river. 

peuuun.  12.  The  towu  of  Pelham  shall  contam  all  Uiat  part  of  said 
county,  called  and  known  by  the  name  of  the  manor  of  Pel-* 
ham,  extending  Southerly  and  Easterly,  to  the  bounds  of  the 
county,  includmg  the  islands  called  the  New  City  Island,  Hart 
Island,  and  Appelby's  Island. 

poiud-  13.  The  town  of  Pouudridge  shall  contain  all  that  part  of 

'■*^**  said  county,  bounded  Southerly,  by  the  bounds  of  the  county : 
Easterly  and  Northerly,  by  South-Salem:  and  Westerly,  by 
Bedford  and  Mahanus  river. 

^e.  14.  The  town  of  Bye  shall  contain  all  that  part  of  said 

county,  bounded  Southerly  and  Easterly,  by  the  bounds  of 
the  county:  and  Westerly,  by  Harrison  and  Mamaroneck,  in- 
cluding Oaptain's  Island,  and  all  the  islands  in  the  Sound 
lying  southerly  of  the  said  bounds.  ■ 

scandaie.  15.  The  towu  of  Scarsdale  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  Bronx  river:  SoutJierly,  by 
Eastchester  and  New-Bochelle:  and  East^ly  and  Northerly, 
by  the  bounds  of  the  manor  of  Sciursdale. 

Somen.  16.  The  towu  of  Somcrs  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  Yorktown:  Northerly,  by  the 
bounds  of  the  county:  Easterly,  by  North-Salem,  South- 
Salem,  and  Bedford:  and  Southerly,  by  the  south  bounds  of 
the  manor  of  Oortland. 

South-  17.  The  town  of  South-Salem  shall  contain  all  that  part  of 

said  county,  bounded  Northerly,  by  a  line  beginning  at  a 
monument  in  the  east  bounds  of  the  state,  east  of  the  north 
loug  pond,  and  runniug  thence  westerly,  by  the  north  side  of 
the  said  i>ond,  and  the  south  bounds  of  the  land  fonn^ly 
belonging  to  Ezekiel  Hawley,  until  It  comes  to  the  road  l^icU 
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ing  over  the  moiintam,  then  croBsing  the  same  road  and  ^^^^  ^ 
miming  northerly  along  the  west  side  thereof  to  the  land 
formerly  belonging  to  Ezekiel  Hawley;  then  westerly  along 
the  same  to  the  west  line  of  the  Oblong;  then  northerly 
along  the  said  Oblong  line  until  it  comes  to  the  south  line 
of  t£e  north  lot  number  ten  of  the  manor  of  Cortland; 
then  westerly  along  the  south  bounds  of  the  said  lot  number 
ten,  and  the  south  bounds  of  the  north  lots  number  nine  and 
eight,  to  Oroton  rirert  and  then  down  the  said  river  to  Bed* 
ford:  Easterly  and  Southerly,  by  the  bounds  of  the  county, 
Poundridge  and  Bedford:  and  Westerly,  by  Poundridgei 
Bedford,  and  Oroton  river. 

See  Laws  of  1840,  ch.  23;  1844^  oh.  JUfl. 

18.  The  town  of  Westchester  shall  contain  all  that  part  of  wwt^ 
said  county,  bounded  Southerly  and  Easterly,  by  the  bounds    ** 
of  the  county,  and  the  manor  of  Pelham:  Westerly,  by  the 
bounds  of  the  county:  and  Northerly,  by  the  north  bounds 

of  the  manor  of  Fordham,  and  the  north  bounds  of  the  lands 
called  the  Boroughtown  of  Westchester,  including  the  islands 
in  the  Sound  lying  south  thereof,  and  in  the  county  of  West- 
chester. 

19.  The  town  of  White-Plains  shall  contain  all  that  part  of  gwte. 
said  county,  bounded  Easterly,  by  Harrison:  Northerly,  by 
Northcastle:  Westerly,  by  Greenburgh:  and  Southerly,  by  the 
town  of  Scarsdale. 

20.  The  town  of  Yonkers  shall  contain  all  that  part  of  said  Tonken. 
county,  bounded  Easterly,  by  Eastchester  and  Westchester: 
Southerly,  by  Westchester:  Westerly,  by  the  bounds  of  the 
county:  and  Northerly,  by  the  north  bounds  of  a  tract  called 

the  Yonkers,  and  the  same  continued  west  to  the  bounds  of 
the  county. 

21.  The  town  of  Yorktown  shall  contain  all  that  part  of  said  ^orktown. 
county,  bounded  Westerly,  by  the  town  of  Oortland:  North- 
erly, by  the  bounds  of  the  county:  Easterly,  by  north  lot 
number  flye  and  south  lot  number  five  of  the  manor  of  Oort- 
land, and  the  same  line  continued  to  the  south  bounds  of  said 
manor:  and  Southerly,  by  the  south  bounds  of  said  manor. 

See  Laws  of  isiS,  ch.  122;  1844^  ch.  213;  1846,  ch.  279;  1840,  ch.  23; 
1856,  ch.  210. 

S  6.  The  county  of  Putnam  shall  be  divided  into  the  PntMm. 
towns  of  Oarmel,  Kent,  Patterson,  Philipstown,  and  South- 
east, the  extent  and  limits  of  which  said  several  towns  shall 
be  as  follows: 

1.  The  town  of  Oarmel  shall  contain  all  that  part  of  said  <^»™«^ 
county,  lying  east  of  Philipstown,  west  of  the  east  line  of 
Philips*  long  lot,  and  south  of  a  line  to  begin  at  a  point  in 

the  east  bounds  of  Philipstown,  six  miles  from  the  south 
bounds  of  the  county,  and  running  north  eighty-seven  degrees 
and  thirty  minutes  east. 

2.  Tbe  town  of  Kent  shall  contain  all  that  part  of  said  ^^^ 
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eonnty,  bounded  North,  by  the  north  bounds  of  the  county: 
Bast,  by  the  east  line  of  Phillip's  long  lot:  South,  by  Oaoael: 
and  West,  by  Philipstown. 

3.  The  town  of  Patterson  shall  contain  all  that  part-  of  said 
county,  bounded  North  and  East,  by  the  bounds  of  the  coonty : 
South,  by  the  town  of  Southeast:  and  West,  by  Kent 

4.  The  town  of  Philipstown  shall  contain  {Jl  that  part  of 
said  county,  bounded  Northerly,  Southerly,  and  Westerly,  by 
the  bounds  of  the  county:  and  Easterly,  by  the  east  hoamik 
of  long  lot  number  four,  formerly  belonging  to  Beverly 
Bobinson. 

5.  The  town  of  Southeast  shall  contain  all  that  part  of  said 
county,  bounded  on  the  North,  by  a  line  beginning  at  the 
northeast  comer  of  Oarmel,  and  running  thence  north  eighty- 
seven  degrees  and  thirty  minutes  east,  to  the  east  bounds  of 
the  county:  East  and  South,  by  the  bounds  of  the  coonty: 
and  West,  by  Oarmel. 

See  LftWB  of  1840,  di.  24;  1839,  ch.  7e. 

S  7.  The  county  of  Dntckess  shall  be  divided  into  the 
towns  of  Amenia,  Beekman,  Olinton,  Dover,  FishMll,  La 
Orange,  Hyde-Park,  Milan,  Northeast,  Pawling,  Pine-Phuns, 
Pleasant- Valley,  Poughkeepsie,  Bedhook,  Shmebeck,  Stan- 
ford, Union  Yale/ and  Washington,  the  extent  and  liiouts  of 
which  said  several  towns  shall  be  as  follows: 

1.  The  town  of  Amenia  shall  contain  all  tJiat  part  of  said 
county,  bounded  Southerly,  by  Dover:  Westerly,  by  Wash- 
ington and  Stanford:  Nortlierly,  by  Northeast:  and  Easterly, 
by  the  bounds  of  the  county. 

2.  The  town  of  Beekman  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  FishMll  and  La  Orange: 
Northerly,  by  Union  Vale :  and  Easterly  and  Southeasterly, 
by  a  line  beginning  at  the  southeast  comer  of  Union  Yale; 
then  with  a  straight  line  to  the  house  now  or  heretofore  of 
Nathaniel  Lee ;  then  with  a  straight  line  to  the  house  now  or 
heretofore  of  Oaleb  Lamb ;  and  then  south  sixteen  degrees 
west,  to  the  east  bounds  of  Fishkill. 

3.  The  town  of  Olinton  shall  contain  all  that  part  of  said 
county,  bounded  as  follows :  beginning  at  the  northeast  comer 
of  the  town  of  Hyde-Park,  on  the  Oromelbow  creek,  and 
ranning  thence  up  along  said  creek,  to  the  line  of  the  tract 
called  the  Little  or  Upper  Nine  Partners ;  then  easterly  along 
said  line,  to  the  northeast  comer  of  lot  number  one,  in  the 
first  division  of  the  tract  called  the  Oreat  or  Lower  Nine 
Partners ;  then  southerly  in  the  line  of  tiiiat  tier  of  lots,  to  the 
comer  made  by  lots  number  five  and  six,  in  the  great  division 
of  the  Nine  Partners'  patent ;  then  westerly  idong  said  iot 
line,  to  the  town  of  Hyde-Park ;  and  then  northerly  along 
the  same  to  the  place  of  beginning. 

4.  The  town  of  Dover  shall  contwi  all  that  part  of  said 
oounty,  bounded  Southerly,  by  Pawling:  Westerly,  by  B^- 
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inan  and  Union  Vale :  Northerly,  by  the  north  bounds  of  the   *""  * 
patent  granted  to  Oolonel  Henry  Beekman,  continued  to 
the  east  bounds  of  the  county:  and  Easterly,  by  the  east 
bounds  of  the  county. 

5.  The  town  of  Fishkill  shall  contain  all  that  part  of  said  '^"'"^^ 
county,  bounded  Southerly  and  Westerly,  by  the  bounds  of 

the  county:  Northerly,  by  Wappinger's  creek,  and  the  town 
of  La  Orange :  and  Easterly,  by  the  east  bounck  of  Sumbout's 
patent. 

6.  The  town  of  La  Orange  shall  contain  all  that  part  of  La  Grange. 
said  county,  beginning  at  me  fording  place  on  the  Wappin* 

ger's  creek,  near  the  house  of  the  late  Samuel  Thorn,  and 
running  thence  east  seventeen  degrees  south,  four  hundred 
and  flfty-nine*  chains  and  four  li&s,  then  north  forty-four 
degrees  and  thirty  minutes  east,  to  the  southwest  comer  of 
Union  Yale;  then  northerly  along  the  same  to  the  north 
bounds  of  the  lands  granted  to  Oolonel  Henry  Beekman ; 
then  aloufi^  the  same  westerly  to  Wappinger's  creek ;  and  then 
down  said  creek  to  the  place  of  beginning. 

7.  The  town  of  Hyde-Park  shall  contain  all  that  part  of  Hyd^riMk. 
said  county,  bounded  on  the  North,  by  a  line  beginning  in 

the  west  bounds  of  the  county  opposite  the  northwest  comer 
of  Pawling*s  patent,  and  running  thence  to  said  comer ;  then 
along  the  north  line  of  said  patent  to  Oromelbow  kill,  other- 
wise called  Fish  creek :  on  the  East,  by  a  line  beginning  in 
the  north  bounds  of  the  town  of  Poughkeepsie,  at  the  south- 
east comer  of  the  water  lots  of  the  Nine  Partners'  patent, 
and  running  thence  along  the  east  line  of  said  water  lots,  to 
the  northed  comer  thereof,  and  the  same  line  continued 
until  it  intersects  a  line  running  due  east  from  the  southeast 
comer  of  the  fsurm  now  or  late  of  John  Le  Boy;  then  due 
west  to  the  said  southeast  comer ;  then  along  the  south  line 
of  said  fisurm,  to  the  Oromelbow  creek;  and  then  up  said  * 
ereek  until  it  meets  the  north  bounds  of  said  town,  as  before 
described :  on  the  South,  by  Poughkeepsie :  and  bn  the  West, 
by  the  bounds  of  the  coun^^. 

8.  The  town  of  Milan  shall  contain  all  that  part  of  said  iiu^ 
eounty,  bounded  on  the  North,  by  the  bounds  of  the  county: 

on  the  Bast,  by  a  line  beginning  in  the  north  bounds  of  the 
county  where  the  eastern  boundary  of  the  farm  now  or  late 
of  Josiah  Hedges  intersects  the  same,  and  running  thence  in 
a  straight  line  to  the  northeast  comer  of  the  dwelling-house 
now  or  late  of  Jacob  Best,  junior,  and  then  due  south  to  the 
north  bounds  of  the  town  of  Stanford :  on  the  South,  by 
Clinton  and  Stanford :  and  on  the  West,  by  Bhinebeck  and 
Bedhook ;  including  in  said  town  the  aforesaid  dwelling-house 
of  Jacob  Best,  junior. 

9.  The  town  of  Northeast  shall  contam  all  that  part  of  said  Nortnoaiu 
eounty,  bounded  as  follows :  beginning  in  the  east  bounds  of 

the  county,  at  a  monument,  being  a  comer  between  lots 
number  sixty  and  sixty-two  of  the  Oblong,  and  running  thence 
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westerly  on  the  dividing  line  of  said  lots,  and  the  same  oon- 
tinned  to  the  east  bonnds  of  Stanfbfd ;  then  northerly  along  ib» 
same  to  the  northeast  eomer  thereof;  then  easterly  along 
*^  the  north  bonnds  of  the  Lower  or  Great  Nine  Partners,  and 

the  same  eontinned  on  the  north  side  of  the  gore  to  a  hard 
maple  tree  standing  on  the  west  side  of  the  highway  in  the 
line  between  the  hebs  of  Elijah  Boe,  deceased  and  Nathan 
E.  Gonklin ;  then  northerly  to  the  southeast  comer  of  the 
dwelling-house  now  or  late  of  Samuel  Bussell ;  then  due 
north  to  the  bounds  of  the  county,  and  then  alcmg  the  bonnds 
of  the  county  easterly,  northerly  and  southerly  to  the  place  of 
beginning. 
PftwiiDg.  10.  The  town  of  Pawling  shall  contain  all  that  part  of  said 
county,  bounded  Southerly  and  Easterly,  by  the  bonnds  of 
the  county:  Westerly,  by  Beekman  and  Fishkill :  and  Norttn 
erly,  by  a  line  beginning  on  the  easterly  line  of  the  town  of 
Beeknian,  and  running  thence  along  the  division  line  of  lots 
number  nine  and  ten,  until  it  str&es  the  Oblong  line,  and 
then  continuing  across  said  Oblong  in  the  same  direction  to 
the  bounds  of  the  county. 
Pine-  11.  The  town  of  Pine-Plains  shall  contain  all  that  part  of 

Fuins.       g^^  county,  bounded  on  the  North,  by  the  bounds  of  the 
county:  Easterly,  by  Northeast:  Westerly,  by  Milan:  and 
Southerly,  by  Northeast  and  Stanford,  including  in  said  town 
tiie  dwelling-house  now  or  late  ci  Samuel  Bussell. 
piMunt-        12.  The  town  of  Pleasant-Yalley  shall  contain  all  that  part 
vaue/.       ^£  g^^  county,  bounded  on  the  South,  by  Poughkeepsie  and 
La  Orange :  on  the  West,  by  Hyde-Park :  on  flie  North,  by 
Clinton :  and  on  the  East,  by  a  line  beginning  at  the  souths 
east  comer  of  Oliijton,  and  running  thence  sontiberly  in  the 
line  of  the  tier  of  lots  of  the  Oreat  or  Lower  Nine  Partners 
to  the  town  of  Beekman. 
ponghkeep-     13.  The  towu  of  Poughkecpsic  shall  contain  all  that  part-of 
»*••  said  county,  bounded  Easterly  and  Southerly,  by  Wapping«r*s 

kill  or  creek:  Westerly,  by  the  bounds  of  the  county :  and 
Northerly,  by  the  tract  called  the  Oreat  or  Lower  Nine 
'  Partners, 
sedhook.  H-  ^^  to^^^  of  Bedhook  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  the  bounds  of  tiie  county: 
Southerly,  by  a  line  beginning  in  the  west  bounds  of  the 
county,  at  a  point  west  firom  the  middle  of  the  Stein  Yalliljiei 
and  running  thence  east  to  the  bank  of  Hudson's  river  at  the 
middle  of  the  said  Stein  Yallitjie ;  then  along  the  line  of  divi* 
sion  between  the  estates  of  John  Armstrofig  and  Philip  L 
Schuyler,  to  the  south  part  of  ^uyler'«  vly ;  then  an  easterly 
direction,  leaving  the  house  and  mills  now  or  late  of  Johannes 
Bing  on  the  north,  till  it  intersects  the  road  leading  from  the 
town  of  Northeast  to  Bhinebeck  Flats ;  and  then  easterly  as 
the  road  runs  to  the  bounds  of  the  Little  or  Upper  Nine 
Partners,  leaving  the  house  now  or  late  of  Benjamin  WestfiiD 
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on  tiie north;  Ba8terly,by  the  Little  or  Upper  Nine  PartneiBs 
and  Northerly,  by  the  bounds  of  the  eonnty. 

w.  The  town  of  Bhinebeek  shall  contain  all  that  part  of  w»^«^>«*. 
saU  coonty,  bounded  Southerly,  by  Hyde-Park:  Westerly,  by 
the  bounds  of  the  county;  Northerly,  by  Bedhook:  and  East- 
edy,  by  the  Little  or  Upper  Nine  Partners. 

16.  The  town  of  Stanford  shall  contain  all  that  part  of  said  Stanford. 
county,  bounded  Southerly,  by  the  north  line  of  lots  number 
fonrteen  and  twenty-three,  laid  out  in  the  general  division 
heretofore  made  of  tiie  Lower  m  Great  Nine  Partners :  West* 
6rly,  by  Glinton:  Northerly,  by  Milan  and  Pine-Plains:  and 
Easterly,  by  the  easternmost  tier  of  lots  laid  out  in  the  gene- 
ral division  heretofore  made  of  the  Lower  or  Great  Nine 
Partners. 

17.  The  town  of  Union  Vale  shall  contain  all  that  part  of  ^nionv*i«. 
said  county,  bounded  Easterly,  by  a  line  beginning  at  the 
house  now  or  late  of  Darius  Tallman,  near  the  Nine  Partners' 
patent  line;  then  with  a  straight  line  to  the  house  now  or 
heretcrfbre  of  William  Olark;  then  south  to  the  south  side 

of  the  lands  of  Oaleb  Simpson,  on  the  western  boundary  of 
the  town  of  Dover;  then  westerly  to  a  point  four  chains  south 
of  the  present  dwelling-house  of  Thomas  Andrews,  and  con- 
tinuing that  line  to  the  east  line  of  the  town  of  La  Grange; 
then  noorth^ly  to  a  iK>int  two  chains  due  east  of  the  dwelling-^ 
house  of  Elidia  0.  Barlow;  then  northerly  to  the  comer  of 
the  towns  of  Washington  and  Pleasant-Valley,  in  the  north 
bounds  of  lands  granted  to  Oolonel  Henry  Beekman;  then 
easterly  along  the  same  to  the  place  of  beginning. 

18.  The  town  of  Washington  shall  contam  all  that  part  of  JJ^«- 
said  county,  bounded  Southedy,  by  Union  Vale:  Westerly, 

by  Olinton:  Northerly,  by  Stanford:  and  Easterly,  by  the 
easternmost  tier  of  lots  laid  out  in  the  general  division  hereto- 
fore made  of  the  tract  called  the  Lower  or  Great  Nine  Part- 
ners. 

S^Lawiof  1863,ch.411. 

S  8.  The  county  of  Rockland  shaU  be  divided  into  the  ««*"«* 
towns  of  Glarkstown,  Bamapo,  Haverstraw,  and  Qrangetown, 
the  extent  and  limits  of  which  said  several  towns  shall  be  as 
foUows: 

1.  The  town  of  Glarkstown  shall  contain  all  that  part  of 
said  county,  bounded  Westerly,  by  a  line  beginning  at  the 
northwest  comer  of  the  land  formerly  of  John  M.  Hogen* 
camp,  called  his  middle  town  lot,  and  running  thence  north 
three  degrees  west,  to  tiiie  division  line  between  the  north  and 
south  moiety  of  the  patent  of  Kakiatt;  then  along  the  same 
east  to  the  line  of  division  between  the  east  and  west  four 
hundred  acre  lots  of  the  said  north  moiety;  then  along  the 
last  mentioned  division  line,  and  continuing  the  same  to 
the  line  of  division  between  the  mountain  lot»  upon  the  top 
of  the  Verdiiet^i^e  hook  mountain:  Northerly,  by  the  line 


Clartai- 
town. 
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nmning  along  the  top  of  the  said  monntain  between  the  said 
moonttun  lots,  to  the  east  end  thereof,  and  then  to  the  head 
of  the  stream  of  water  which  rons  fiom  the  long  dove  to 
Hudson's  river:  Easterly,  by  the  bounds  of  the  county:  and 
Southerly,  by  Orangetown. 

2.  The  town  of  Bamapo  shall  contain  all  that  part  of  said 
county,  bounded  Easterly  by  Olarkstown  and  Orangetown: 
Southerly,  by  Orangetown  and  the  bounds  of  the  county: 
Westerly,  by  the  bounds  of  the  county:  and  Northerly,  by  a 
^line  running  from  the  northwest  comer  of  Olarkstown  along 
the  south  bounds  of  the  lands  formerly  of  I^rancis  Gumee  and 
Benjamin  Ooe,  and  along  the  south  bounds  of  the  land  for- 
merly of  Gabriel  Ooncklin,  and  the  same  course  continued  to 
the  bounds  of  the  county. 
Hvrww  3.  The  town  of  Haverstraw  shall  contain  all  that  part  q( 

said  county  bounded  Southerly,  by  Bamapo  and  Olarlutown: 
and  Easterly,  Northerly  and  Westerly,  by  the  bounds  of*  the 
county. 

4.  The  town  of  Orangetown  shall  contain  all  that  part  of 
said  county,  bounded  Easterly  and  Southeasterly  by  the 
bounds  of  the  county:  and  Westerly  and  Northerly,  by  a  line 
beginning  in  the  bounds  of  the  county  opposite  the  northeast 
comer  of  the  farm  formerly  of  Harman  TaUman^  deceased, 
and  running  thence  westerly  to  said  comer;  then  westerly 
along  the  said  &rm  to  the  tract  of  land  formerly  granted  to 
Teunis  D.  Tallman;  then  southerly  and  westerly  along  the 
bounds  of  the  same  tract  to  Damarest's  kiU,  or  Hackensack 
river;  then  down  the  stream  thereof  to  the  northeast  comer 
of  a  tract  of  one  thousand  acres,  formeriy  sold  for  defraying 
the  expenses  of  dividing  the  patent  of  KaJdatt;  then  westerly 
along  the  same  to  the  northwest  comer  thereof;  thm  nortb* 
erly,  westerly  and  southerly,  along  the  land  formeriy  bel<mg«' 
ing  to  Johannes  J.  Blauvelt,  to  the  northeast  comer  of  the 
land  formerly  of  John  M.  Hogencamp;  then  westerly  and 
southerly  along  the  same  to  the  northeast  comer  of  the  land 
formerly  belonging  to  John  P.  Mabee;  and  then  westedy 
along  said  land  to  the  bounds  of  the  county. 

Orange.  $  9.  The  couuty  of  Ormnge  shall  be  divided  into  I2ie 
towns  of  Blooming-Grove,  Oalhoun,  Cornwall,  Orawford, 
Deerpark,  Goshen,  Minisink,  Montgomery,  Monroe,  New- 
burgh,  New-Windsor,  Wallkill  and  Warwick,  the  extent  and 
limits  of  which  said  several  towns  shall  be  as  follows: 
Btooming.  1.  The  towu  of  Blooming-Grovc  shall  contain  all  that  part 
Grove.  ^f  ^^^^  couuty,  boundcd  as  follows:  beginning  at  a  stone  set 
in  the  ground  marked  on  one  side  '*B.  Grove,"  and  on  the 
other,  ''N.  W."  set  in  the  old  east  and  west  line  run  from 
the  mouth  of  Murderer's  creek;  and  running  thence  south 
seven  degrees  west,  to  a  heap  of  stones  on  the  side  of  Scho<m- 
amonk  mountain ;  then  south  forty-dght  degrees  east,  twenty 
chains,  to  the  top  of  said  mountain ;  men  south  we«t»riy>akmg 
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the  top  of  said  mountain  to  a  rock  marked  in  the  line,  com-  ^'"^* 
monly  called  the  new  northwest  line ;  then  northwest  along 
said  line  fifty  diains  to  a  small  rock  oak  tree,  marked  in  the 
division  line  between  the  patent  of  Wawayanda  and  Ohees- 
cock ;  then  along  said  line  south  sixty  degrees  and  twelve  min- 
utes west,  thirty-three  chains ;  then  south  two  degrees  twenty- 
eight  minutes  west,  forty-four  chains;  then  south  ftfty-two 
degrees  and  thirteen  minutes  west,  two  hundred  and  seventy 
chmns;  then  south  seventy-three  degrees  west,  seventeen 
diaiBs;  tiien  south  seventy-eight  degrees  west,  twenty-five 
chains;  then  south  twenty-one  degrees  east,  eighteen  chains; 
then  south  thirty-six  degrees  and  thirty  minutes  west,  thirty- 
feur  chains,  to  a  stone  marked  in  the  line  of  the  town  of 
Warwick ;  then  north  two  degrees  east,  seven  hundred  and 
£fty-six  chains,  to  a  stone  marked,  being  in  the  aforesaid  old 
east  and  west  line ;  and  then  along  said  line  north  eighty- 
eight  degrees  fifty  minutes  ea^t,  to  me  place  of  beginning. 

«.  The  town  of  Oalhoun  shall  contain  all  that  part  of  said  <^*"»'»- 
county,  beginning  in  the  bounds  of  the  county  at  the  north- 
east comer  of  l£e  town  of  Deerpark,  and  running  thence 
east  along  the  bounds  of  the  county,  to  the  southeastemmost 
oomer  of  the  county  of  Sullivan,  and  the  same  line  con- 
tinued due  east  to  the  easterly  line  of  the  Deerpark  patent ; 
then  southerly  along  said  line  to  where  the  same  is  inter- 
sected by  a  line  run  west  ficom  the  mouth  of  Murderer's  creek 
at  Hudson's  river;  then  west  along  said  line  to  the  town  of 
I>eerpark;  and  then  along  the  easterly  bounds  thereof,  to  the 
plaoe  oi  beginning. 

Sse  LawB  of  1833,  eh.  es. 

3.  Hie  town  of  Oomwall  shall  contain  all  that  part  of  said  <^™^*'* 
county,  boonded  Northerly,  by  New-Windsor:  Westerly,  by 
Monroe  and  Blooming-Grove :  Southerly,  by  Monroe  and  the 
bcandhi  of  tihe  county :  and  Easterly,  by  the  bounds  of  the 
county* 

4.  The  town  of  Crawford  shall  contain  all  that  part  of  said  c«wrord. 
county,  bounded  Northwesterly  and  Northerly,  by  the  bounds 

of  the  county:  Southerly,  by  the  town  of  Wallkill:  and  East- 
^y,  by  a  line  beginning  in  the  northerly  bounds  of  the  town 
of  Wallkill,  at  the  southwest  comer  of  a  tract  called  the  five 
thousand  acre  patent,  and  running  thence  northeast  on  the 
northwest  side  of  said  tract,  to  the  southwest  comer  of  a 
tract  called  the  ten  thousand  acre  patent ;  then  northerly  on 
the  west  side  of  said  patent,  to  the  middle  of  a  tumpike  road 
leading  ficom  the  vilk^^e  of  Montgomeir  to  the  falls  of  Nevi- 
sink  nver,  called  the  Orange  and  Ulster  branch  tumpike 
road;  then  northeily  in  a  diroct  line  to  a  smaiOi  bridge  erected 
across  the  old  stage  road  leading  fix>m  the  village  of  Mont- 
gomsey  to  the  viUage  of  Kingston,  near  and  west  of  the 
boose  formerly  in  the  occupation  of  Adam  Dickerson ;  and 
fhea  northerly  along  the  middle  of  said  road,  to  the  bounds 
<tf  the  ecrant^. 
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5.  The  town  of  Deerpark  shall  contain  all  that  part  of  ^aid 
county,  bounded  as  follows :  beginning  in  the  bounds  of  the 
county  wheire  the  west  line  of  the  second  division  of  the 
Minisink  patent  crosses  the  same;  thence  southwesterly 
along  the  said  line  to  the  old  Jersey  claim  line,  and  south- 
westerly comer  of  said  division;  then  southerly  along  said 
Jersey  claim  Mne  thirty  chains;  then  southwesterly  to  the 
bounds  of  the  county,  to  strike  or  intersect  the  same  one 
hundred  chains  from  the  Delaware  river  at  Station  or  Car- 
penter's Point;  and  then  northwesterly  and  easteriy  along 
the  bounds  of  the  county,  to  the  place  of  beginning. 

QosheiL  6.  The  town  of  Goshen  shall  contain  all  that  part  of  said 

county,  bounded  Easterly,  by  Blooming-Grove:  Northerly, 
by  the  town  of  WalUdll :  Westerly,  by  Minisink:  and  South- 
erly, by  the  creek  commonly  called  Quaker's  cre^,  from 
where  it  &lls  into  the  Wallkill  on  the  southwesterly  side  of 
the  great  island  in  the  drowned  lands  to  the  road  leading 
across  tiiie  grist  mill  dam  heretofore  of  William  Thompson, 
esquire ;  then  along  the  southerly  side  of  the  said  road  run- 
ning towards  Sugar-loaf  mountain,  to  the  northerly  line  of 
the  plantation  heretofore  of  Samuel  Bayner,  deceased ;  then 
along  said  line  easterly  to  the  southwest  comer  of  a  tract  of 
land  commonly  called  Butgers'  tract;  then  easteriy  eJLimg 
the  south  bounds  of  the  said  tract  to  the  foot  of  the  said 
Sugar-loaf  mountain,  and  then  an  east  course  to  the  bounds 
of  Blooming-grove. 

MiDisink.  7.  The  town  of  Minisink  shall  contain  all  that  part  of  said 
county,  bounded  Easterly,  by  the  middle  of  the  Wallkill : 
Southerly,  by  the  bounds  of  the  county :  Westerly,  by  Deer- 
park  :  and  Northerly,  by  Oalhoun  and  WaUkilL 

Mont-  8.  The  town  of  Montgomery  shall  contain  all  that  i>art  of 

***"**'^"  said  county,  bounded  East^ly,  by  New-Windsor  and  New- 
burgh  :  Southerly,  by  the  town  of  Wallkill :  Westerly,  by 
Orawford :  and  Northerly,  by  the  bounds  of  the  county. 

See  Laws  of  1842,  ch.  69. 

Monroe  9.  Tho  towu  of  Mouroc  shall  contain  all  tibat  part  of  said 

county,  beginning  in  the  east  line  of  Warwick,  at  the  south- 
erly comer  of  Blooming-Grove;  and  running  thence  southerly 
along  the  line  of  Warwick  to  the  bounds  of  the  county ;  then 
along  the  same  to  the  mouth  of  Poplopen's  kill  on  tUb  west 
side  of  Hudson's  river ;  then  on  a  direct  line  to  the  south- 
easterly comer  of  Blooming-Grove,  at  the  termination  of  tiie 
second  course  given  in  the  description  thereof,  and  tiien 
along  the  town  of  Blooming-Grove,  to  the  place  of  begin- 
ning. 

N^wbnrgh:  10.  Thc  towu  of  NowbuTgh  shall  contain  all  that  part  of 
said  county,  bounded  Easterly  and  Northerly,  by  the  bounds 
of  the  county :  Southerly,  by  New-Windsor :  and  Westeily, 
by  the  east  bounds  of  the  tract  of  land  granted  to  Gadwalla- 
der  Golden,  and  the  east  bounds  of  one  thousand  acres  of 
land  granted  to  John  Johnson,  and  the  east  bounds  crif  tbxee 
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thousand  acres  of  lai^d  granted  to  Henry  Wileman,  and  the    ™^  ^ 
east  bounds  of  three  thousand  five  hundred  aores  of  land 
granted  to  £ip  Van  Dam  and  others. 

11.  The  town  of  New-Windsor  shall  contain  all  that  part  ^i^ 
of  said  county,  bounded  Easterly,  by  the  bounds  of  the 
eounty :  Southerly,  by  an  east  and  west  line  from  the  mouth 

of  Murderer's  creek :  and  Westerly  and  Northerly,  by  a  line 
beginning  at  the  west  side  of  Hudson's  river,  at  the  mouth 
of  Qnasi^  creek,  and  running  thence  along  the  south  bounds 
of  a  tract  of  land  commonly  called  Qennan  patent,  and  the 
southerly  bounds  of  a  tract  granted  to  Alexander  Baird  and 
company,  to  the  east  boun£  of  two  thousand  acres  of  land 
granted  to  Oadwallader  Golden ;  then  in  a  direct  line  across 
the  same  to  the  most  northerly  comer  of  the  land  granted  to 
Patrick  Hume ;  then  along  the  westerly  bounds  thereof  to 
the  lands  granted  to  Patri^  M'Knight ;  then  along  the  same 
southeasterly  and  southwesterly  to  the  southerly  comer 
thereof;  and  then  continuing  the  last  mentioned  line  to  the 
town  of  Blo6ming-6rove,  so  as  to  include  the  lands  formerly 
of  Fletcher  Matthews. 

12.  The  town  of  Wallkill  shall  contain  all  that  part  of  said  waiiun. 
county  beginning  in  the  northerly  bounds  of  the  county 
where  the  same  are  intersected  by  the  line  commonly  called 

the  old  northwest  line  and  nmning  thence  southeasterly 
along  said  line  to  the  town  of  New-Windsor ;  then  along  the 
same  to  a  line  run  west  from  the  mouth  of  Murderer's  creek ; 
then  west  along  said  line  to  the  southeast  comer  of  the  town 
of  Calhoun ;  then  northerly  and  westerly  along  the  bounds 
of  the  town  of  Calhoun  to  the  bounds  of  the  county ;  and 
then  northeasterly  along  the  bounds  of  the  county  to  the 
place  of  beginning. 

13.  The  town  of  Warwick  shall  contain  all  that  part  of  said  wirwkk. 
county,  bounded  Easterly,  by  Monroe  and  Blooming-Grove. 
Southerly,  by  the  bounds  of  the  county:  Westerly,  by  Mini- 
sink:  and  Northerly,  by  Goshen. 

See  lAWB  of  1830,  ch.  110;  18i6,  ch.  32;  1851,  ch.  648;  1864^  ch.  407. 

S  10.  The  county  of  Ulster  shall  be  divided  into  the  towns  xnitar. 
of  Esopus,  Hurley,  Kingston,  Marbletown,  Marlborough,  New- 
Paltss,  Olive,  Plattekill,  Rochester,  Saugerties,  Shandakin, 
Shawangunk,  Wawarsing,  and  Woodstock,  the  extent  and 
limits  of  which  said  several  towns  shall  be  as  follows: 

1.  The  town  of  Esopus  shall  contain  all  that  part  of  said  >M>piit. 
county,  bounded  Easterly,  by  the  bounds  of  the  county: 
Southerly,  by  New-Paltz:  Westerly  and  Northerly,  by  the 
east  bank  of  the  Wallkill  till  its  confluence  with  the  Bondout 
CM^;  and  thence  by  the  middle  of  said  creek  to  the  bounds 
of  the  county. 

See  Iawb  of  1842,  oh.  315. 

9.  The  town  of  Hurley  shall  contain' all  that  part  of  said  Hvier. 
eoonty,  beginning  at  a  fiat  rook  known  by  the  name  of  T^i:^ 
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"'^  *•  lataque,  being  the  northwest  comer  of  the  New-Paltz  patent; 
running  thence  north  thirty  minutes  west,  ninety  chains,  to 
the  northwest  side  of  the  Bondout  kill;  thence  north  fifte^i 
degrees  thirty  minutes  east,  two  hundred  and  four  chains; 
thence  north  fifty-three  degrees  thirty  minutes  west,  thirty- 
four  chains,  to  a  black  oak  tree  marked;  thence  north  four- 
teen degrees  east,  sixty  chains  fifty  links,  to  the  southerly 
corner  of  Guysbert  Krom's  patented  land;  thence  north  forty 
degrees  thirty  minutes  east,  twenty-two  chains  eighty-three 
lii^,  to  the  southeast  bounds  of  Oomelius  Siting's  land; 
thence  along  the  same  north  forty  degrees  thirty  minutes 
west,  sevens-three  chains,  to  the  west  side  of  the  public 
highway ;  thence  north  forty-seven  degrees  west,  four  hundred 
and  sixty  chains,  to  the  east  bounds  of  the  town  of  Olive; 
thence  cdong  the  same  northerly  and  easterly,  to  the  bounds 
of  the  town  of  Woodstock;  thence  along  the  same  north 
seventy  degrees  east,  seventy-six  chains;  south  fifty-nine  de- 
grees east,  one  hundred  and  twenty-eight  chains;  north 
seventy-nine  degrees  east,  one  hundred  and  twenty  chains; 
and  south  forty-seven  degrees  east,  one  hundred  and  nine 
chains  fifty  liiiks.  to  the  bounds  of  the  town  of  Kingston ; 
thence  along  the  same  south  two  decrees  twenty  minutes  east, 
two  hundred  and  forty  chains;  soum  twenty-six  degrees  east, 
two  hundred  and  thirty-eight  chains ;  south  twenty-six  degrees 
east,  two  hundred  and  thirty-eight  chains;  south  seventy 
degrees  east,  twenty-six  chains;  and  south  six  degrees  east, 
th^  hundred  and  fifteen  chains,  to  the  middle  of  the  Bon- 
dout kill;  thence  up  the  same  to  its  junction  with  the  Wall- 
kill  ;  thence  up  the  Wallkill  to  the  north  bounds  of  the  New- 
Paltz  patent;  thence  along  thQ  same  north  eighty-three 
degrees  forty-five  minutes  west,  one  hundred  and  forty-three 
chmns  fifty  links,  to  the  place  of  beginning. 

KiDgsum.  3.  The  town  of  Kingston  shall  contain  idl  that  part  of  said 
county,  bounded  Northerly,  by  the  town  of  Saugerties:  East- 
erly, by  the  bounds  of  the  county :  Southerly,  by  the  town  of 
Esopus;  and  Westerly,  by  Hurley  and  Woodstock. 

Marble-  4.  The  towu  of  Marbletowu  shall  contain  all  that  part 

of  said  county,  bounded  as  follows:  beginning  in  the  west 
bounds  of  New-Paltz,  on  the  Shaw^ngunk  mountain,  at  a 
high  point  called  Magunck,  and  running  thence  nortli  two 
degrees  and  thirty-six  minutes  east,  two  hundred  and  forty- 
seven  chains,  to  i^e  north  side  of  the  Bondout  kill;  then  north 
fifty  degrees  and  four  minutes  west,  to  the  comer  of  the  town 
of  Olive;  then  northeasterly  and  northerly,  along  the  boimds 
of  Olive,  to  the  town  of  Hurley;  then  southeasterly  and  south- 
erly along  the  bounds  of  Hurley  to  New-Paltz ;  and  then  along 
the  bounds  of  New-Paltz  southwesterly,  to  the  place  of  be- 
ginning. 

Jteibofw         5.  The  town  of  Marlborough  shall  contain  all  that  part  of 

'*"'  said  county,  bounded  Easterly  and  Southerly,  by  the  bounds 

of  the  county:  Westerly,  by  a  line  beginning  on  the  line  of 


town. 


ongh. 
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the  coimty,  two  chains  and  seventy-five  links  east  of  the  north  ""*'  * 
corner  of  a  tract  called  the  Five  Patentees,  and  mnning 
thence  on  a  straight  line  northerly  to  the  most  easterly  boun£ 
of  the  land  heretofore  of  Bobert  Tift,  where  it  joins  the  town 
of  New-Paltz:  and  Northerly,  by  a  tract  granted  to  Lewis  Du 
Bois  and  partners,  called  the  New-Paltz  patent. 

6.  The  town  of  New-Paltz  shall  contain  all  that  part  of  said  ^•^  ~** 
connty,  bounded  Northerly,  by  Esopus and  Hurley:  Easterly, 

by  the  bounds  of  the  county:  Southerly,  by  Marlborough, 
Plattekill,  and  Shawangunk ;  and  Westerly,  by  the  west  bounds 
of  the  New-Paltz  patent,  continued  southerly  to  the  south- 
westerly corner  of  the  same,  and  thence  along  the  highest 
part  of  the  precipices  of  steep  rocks,  to  the  northwest  comer 
of  Shawangunk. 

7.  The  town  of  Olive  shall  contam  all  that  part  of  said  ^^ 
county,  beginning  at  a  heap  of  stones,  on  the  south  side  of 
the  Subeaty  road,  being  llie  northeasterly  comer  of  a  lot 

of  land  distinguished  on  a  map  made  by  Jacob  Chambers, 
junior,  of  the  Marbletown  commons,  as  lot  number  eighteen, 
now  or  formerly  belonging  to  Isaac  Hasbrouck  and  sisters, 
and  being  also  the  northwesterly  comer  of  a  tract  of  land 
known  as  BIrom's  vly;  and  running  thence  northeasterly  in  a 
straight  line,  to  the  northeast  comer  of  a  lot  of  land  belong- 
ing to  Balph  Trowbridge,  on  the  bounds  of  lot  number 
twenty-three;  then  northerly  in  a  straight  line  to  the  south- 
westerly comer  of  lot  number  twenty-one;  then  along  the 
west  bounds  of  lots  number  twenty-one,  twenty,  and  nineteen 
to  the  southwest  comer  of  a  lot  of  land  belonging  to  Andrew 
Davis;  then  along  the  westerly  bounds  of  said  lot,  to  the 
bounds  of  a  lot  belonging  ^  the  heirs  of  William  Peck, 
deceased;  then  in  a  straight  Ime  to  the  southwest  comer  of  a 
lot  of  land  belonging  to  Matthew  Oliver;  then  along  the 
westerly  bounds  of  said  lot,  and  the  westerly  bounds  of 
Simeon  Schoonmaker,  to  the  Esopus  creek;  then  across  the 
Esopus  creek  in  a  straight  line,  to  the  northeast  comer  of  a 
lot  of  land  called  Graves*  vly;  then  north  forty-eight  degrees 
and  forty  minutes  west,  sixty-six  chains,  to  the  division  line 
between  the  first  and  second  allotments  of  the  Hurley  pa- 
tentee woods;  then  following  said  division  line,  to  the  expense 
lot  in  said  tract;  then  along  the  westerly  bounds  of  said 
expense  lot,  to  the  town  of  Woodstock;  then  along  the 
bounds  of  Woodstock,  south  seventy  degrees  west,  three  hun- 
dred and  twenty-one  chains;  then  north  about  two  hundred 
and  eighty  chains,  to  the  little  Beaver  kill;  then  down  said 
kill  to  the  Esopus  creek;  then  across  said  creek;  then  south 
seventy  degrees  west,  two  hundred  chains;  then  in  a  straight 
line  to  the  northwest  comer  of  the  town  of  Bochester;  then 
on  the  division  line  between  Marbletown  and  Bochester,  south 
forty-eight  degrees  and  forty  minutes  east,  until  a  line  of 
north  forty  degrees  east,  will  strike  the  place  of  beginning; 
and  then  north  forty  degrees  east,  to  the  place  of  beginning. 
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8.  The  town  of  Plattekill  shall  contain  all  that  part  of  said 
oounty,  bounded  Easterly,  by  Marlborough:  Southerly,  by 
the  bounds  of  the  county:  Westerly,  by  the  east  boimdsof 
two  thousand  acres  of  land  granted  to  Peter  Barbaric,  and 
the  east  bounds  of  two  thousand  acres  of  land  granted  to 
William  Huddleston,  and  the  east  bounds  of  two  thousand 
acres  of  land  granted  to  Thomas  Garland :  and  Northerly,  by 
a  tract  of  land  granted  to  Lewis  Du  Bois  and  partners,  called 
the  New*Paltz  patent,  and  a  tract  granted  to  Noah  Elting 
and  Nathaniel  Le  Fevre,  and  a  tract  commonly  called  Mul- 
lender's  tract,  and  a  tract  granted  to  Hugh  Fieev^  and  the 
southerly  line  thereof  continued  to  the  east  bounds  of  the  said 
two  thousand  acres  of  land  granted  to  the  said  Thomas  Oar- 
land. 

9.  The  town  of  Bochester  shall  contain  all  that  part  of  said 
county,  bounded  Southeasterly,  by  the  towns  of  Shawangunk 
and  New-Paltz :  Southwesterly,  by  the  town  of  Wawarsing : 
Northwesterly,  by  the  agreement  line  between  the  patents  of 
Bochester  and  Hardenburgh:  Northeasterly  by  the  south 
bounds  of  Marbletown,  and  the  same  continued  northwesterly 
to  the  aforesaid  agreement  line. 

10.  The  town  of  Saugerties  shall  contain  all  that  part  of 
said  county,  bounded  as  follows:  beginning  at  the  northeast 
com^  of  said  county,  and  running  thence  westerly  and  south- 
erly along  the  bounds  of  the  county,  to  the  line  run  by  Jacob 
Trumpbour,  in  the  year  one  thousand  eight  hundred  and 
eleven ;  then  along  the  same  south  eighty  degrees  east,  eighty 
chains,  to  the  west  line  of  the  corporation  of  the  commons 
of  Kingston:  thence  along  the  same  soutii  twenty-four 
degrees  west,  one  hundred  ai^  eighty-seven  chains,  to  the 
comer  between  lots  sixteen  and  seventeen  in  the  southwest 
class  of  tixe  division  of  tiie  corporation  of  Kingston ;  then 
along  a  line  of  marked  trees  being  a  continuation  of  the  line 
between  the  second  and  third  class,  south  sixty-six  degrees 
east,  two  hundred  and  eighty-two  chaius,  to  the  middle  of  the 
Plattekill ;  then  down  the  middle  of  the  same  to  where  it 
empties  into  the  E^opus  creek ;  then  down  the  middle  of  said 
creek  to  opposite  the  line  between  the  Flatbush  and  seventh 
class  of  said  commons ;  then  along  said  line,  south  sixty-six 
degrees  east,  to  the  bounds  of  the  county;  and  tben  northerly 
to  the  place  of  beginning. 

See  LawB  of  1832,  ch.  11. 

11.  The  town  of  Shandaken  shall  contain  all  that  part  of 
said  county,  bounded  as  follows :  beginning  in  the  north^ly 
bounds  of  the  county,  at  the  northwest  comer  of  the  town  of 
Woodstock,  and  running  thence  northwesterly,  southwesterly 
and  southeasterly  along  the  bounds  of  the  c&unty,  to  the  town 
of  Wawarsing ;  then  adong  the  bounds  of  Wawarsing  and 
Bochester,  to  the  town  of  Olive ;  and  then  northerly  along 
the  bounds  of  Olive  and  Woodstock,  to  the  place  of  beginning. 

See  Laws  of  1859,  ch.  361. 
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12.'  The  town  of  Shawangunk  shall  contain  all  that  part  of  sSJaL*'  ' 
said  county,  bounded  Easterly,  by  the  bounds  of  the  county  k™^^- 
and  the  town  of  Plattekill :  Southerly  and  Southwesterly,  by 
the  bounds  of  the  county:  Northerly,  by  a  line  begmning  at 
the  northeast  comer  of  a  tract  of  two  thousand  acres  of  land 
granted  to  William  Huddleston,  and  running  thence  along 
the  north  bounds  thereof,  and  the  north  bounds  of  two  thou- 
sand acres  of  land  granted  to  Peter  Matthews  and  others,  to 
the  mouth  of  Shawangunk  kill ;  then  westerly  along  the  north 
side  of  the  same  kill  as  it  runs  to  the  southwest  comer  of  the 
land  granted  to  Colonel  Jacob  Butsen ;  tiien  along  the  west- 
erly bounds  thereof  to  the  northwest  comer  thereof;  and  tiien 
along  the  southerly  bounds  of  a  tract  of  land  granted  to 
Stephen  Du  Bois ;  then  along  tlie  same  to  the  northwest 
comer  tibiereof ;  then  in  a  straight  line  northwest  to  the  highest 
part  of  the  precipices  of  steep  rocks ;  then  southerly  along 
the  same,  as  they  range,  fronting  in  general  southeasterly  and 
southerly  to  the  southwestemmost  extremity  of  a  high  point 
of  rocks  on  the  said  mountains,  called  Sam's  point ;  and  then 
along  a  line  of  marked  trees  south  fifty-four  degrees  west,  two 
hundred  and  nine  and  an  half  chains,  to  the  county  of  Sullivan. 

13.  The  town  of  Wawarsing  shall  contain  all  that  part  of  wawM- 
said  county,  bounded  as  follows :  beginning  at  the  twenty  '  °*' 
mile  stone  standing  on  the  northwest  side  of  the  public  high- 
way leading  from  Eangston  to  Mamakating,  and  running 
thence  southerly  on  a  straight  line  to  the  division  line  between 

lots  number,  fifteen  and  sixteen  of  a  tract  of  land  called  De 
Grooten  transport ;  thence  south  fifteen  degrees  twenty-one 
minutes  east,  as  heretofore  run  along  said  division  line,  and 
the  same  continued  to  the  bounds  of  Shawangunk;  then 
southwesterly  along  the  same  to  the  bounds  of  the  county; 
then  westerly  and  northerly  along  the  same  to  a  line  run  from 
the  place  of  beginning,  on  a  course  north  fifty  degrees  west ;  . 
and  then  south  fifty  degrees  east,  to  the  place  of  beginning. 

14.  The  town  of  Woodstock  shall  contein  all  that  part  of  woodsux^ 
said  county,  bounded  Westerly,  by  a  line  beginning  in  the 
bounds  of  the  town  of  Olive,  at  tiie  place  called  Tomter's 

hook,  and  running  thence  north  to  the  north  bounds  of  the 
county:  Northerly,  by  the  bounds  of  the  county:  Easterly, 
by  the  towns  of  Kingston  and  Saugerties :  and  Southerly,  by 
the  towns  of  Hurley  and  Olive. 

See  Laws  of  1832,  ch.  77;  1842,  316;  1844^  ch.  206;  1845,  ch.  68;  1849, 
ch.  73;  1863,  ch.  88;  1869,  ch.  361. 

§  11.  The  county  of  SalliTan  shall  be  divided  into  the  svnwaik. 
towns  of  Bethel,  Oochecton,  Fallsburgh,  Liberty,  Lumberland, 
Mamakating,  STevisink,  Boddand,  and  Thompson,  the  extent 
and  limits  of  which  said  several  towns  shall  be  as  follows  : 

u  The  town  of  Bethel  shall  contain  all  that  part  of  said  b«^«i- 
county,  bounded  Northerly,  by  Liberty:  Easterly,  by  Thomp- 
son :  Southerly,  by  the  south  line  of  the  Hardenburgh  patent  : 
*and  Westerly,  by  the  town  of  Oochecton. 
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o^il^n.  3*  The  town  of  Oochecton  shall  contaiB  all  that  part  of  said 
county,  bounded  Northerly,  by  Liberty:  Easterly,  by  a  line 
passing  through  the  centre  of  great  lot  number  seventeen  of 
the  H^rdenburgh  patent,  parallel  with  the  west  bounds  of  the 
same,  and  the  same  continued  to  the  south  line  of  the  town 
of  liberty:  Southerly,  by  the  south  line  of  said  patent,  and 
the  south  line  of  Idt  numb^  seventy  in  great  lot  number 
eighteen  of  said  patent :  and  Westerly,  by  tiie  bounds  of  the 
county. 

FaUftbnrgh.  3.  The  towu  of  Fallsburgh  shall  contain  aU  that  part  of  said 
county,  bounded  as  follows :  beginning  in  tiie  west  line  of 
Mamakating,  where  the  same  is  intersected  by  the  south  line 
of  great  lot  number  one,  in  the  Hardenburgh  {vatent ;  then 
westerly  along  the  said  southerly  line  of  the  said  great  lot 
number  one  in  the  Hardenburgh  patent,  to  the  middle  of  the 
Nevisink  river ;  then  northerly  along  the  middle  of  said  river 
to  the  south  line  of  division  number  nineteen  of  said  great 
lot  number  one ;  then  westerly  along  said  south  line  or  the 
said  division  to  the  southwest  comer  thereof;  then  northerly 
along  the  west  bounds  of  divisions  number  nineteen,  twenty^ 
twenty-one,  twenty-two,  and  twenty-three,  to  the  south  line 
of  great  lot  number  two  in  the  patent  aforesaid ;  then  west- 
erly along  the  aforesaid  south  line  to  the  southwesterly  corneir 
of  division  number  three  in  said  great  lot  number  two ;  theii 
northerly  along  the  west  line  of  said  division  nimiber  three 
.  to  the  line  of  the  town  of  Liberty;  then  along  the  bounds  of 
the  said  town  of  Liberty  to  the  north  bounds  of  great  lot 
number  three  in  said  patent ;  then  easterly  along  said  north 
bounds  to  the  boundary  line  of  Ulster  county;  and  theu 
southerly  and  easterly  along  said  boundary  line  to  the  place 
of  beginning. 

See  Laws  of  1829,  dv.  369. 

Liberty.  4.  The  towu  of  Liberty  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  north  line  of  great  lot 
number  three  in  the  Hardenburgh  patent :  Easterly,  by  the 
east  bounds  of  the  fourth  allotment  in  said  great  lot  number 
three,  and  of  divisions  six  and  seven  in  great  lot  number  two: 
Southerly,  by  the  south  bounds  of  division  six  and  of  great 
lot  number  two  in  said  patent :  and  Westerly,  by  the  bounds 
of  the  county. 

See  LawB  of  1842,  ch.  181 ;  1849,  dL  208. 

Lumber         5.  Thc  towu  of  Lumbcrlaud  shall  contain  all  that  part  of 

^°^'         said  county,  bounded  Southwesterly  and  Westerly,  by  the 

bounds  of  the  county:  Northerly,  by  Bethel  and  Oochecton : 

and  Easterly,  by  Thompson  and  the  bounds  of  the  county. 

Mamakt-        6.  The  towu  of  Mamakating  shall  contain  all  that  part  of 

**"*•         said  county,  beginning  in  the  north  bounds  of  the  county, 

four  miles  westerly  from  the  public  highway  leading  from 

Kingston  to  Minisink,  and  running  thence  southerly  so  as  to 

strike  the  south  bounds  of  the  county  four  and  a  half  miles 
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Westerly  from  the  same  highway,  and  thenoe  along  the  bounds   ^^^  *• 
of  the  county  easterly,  northerly,  and  westerly,  to  the  place 
of  beginning. 

f.  The  town  of  Nevisink  shall  contain  all  that  part  of  said  NeviBink, 
oouniy,  bounded   Southerly,  by  FaUsburgh   and   Liberty: 
Northwesterly,  by  Sockland:  and  Northerly,  Northeasterly 
and  SouUieasterly,  by  the  bounds  of  the  county. 

8.  The  town  of  Bockland  shall  contain  all  that  part  of  said  Bockund. 
county,  lying  within  the  following  limits :  beginning  in  the 
northwesterly  bounds  of  the  county,  where  the  same  are 
intersected  by  the  south  line  of  great  lot  number  four  in  the 
Haordenburgh  patent,  and  running  thence  northeasterly  and 
southeasterly  along  the  bounds  of  the  county  until  intersected 

by  a  line  run  north  twenty-three  denees  east,  from  a  point 
on  Hhe  division  of  great  lots  number  four  and  five,  and  on  the 
division  of  John  B.  Livingston  and  Sobert  £.  Livingston  in 
said  patent ;  then  south  twenty-three  degrees  west,  to  said 
point,  and  the  same  line  continued  to  the  south  line  of  great 
lot  number  four  in  said  patent ;  and  then  westerly  along  the 
same  to  the  place  of  beginning. 

9.  The  town  of  Thompson  shall  contain  aU  that  part  of  said  Thompson. 
county,  lying  within  the  following  limits :  beginning  in  the 
bounds  of  the  county,  at  the  southwest  comer  of  the  town 

of  Mamakating,  and  running  thence  northerly  and  westerly 
along  the  bounds  of  Mam^ating  and  FaUsburgh,  to  the 
town  of  Liberty;  then  along  the  bounds  of  said  town  to 
the  northwest  bounds  of  lot  number  five  in  great  lot  number 
two ;  then  southerly  along  the  west  bounds  of  said  lot  number 
five  to  the  south  line  of  great  lot  number  two ;  then  along 
the  same  to  the  middle  of  the  west  branch  of  the  river  Mon- 
gaap ;  then  along  the  middle  of  said  river,  to  the  northwest 
comer  of  the  county  of  Orange ;  and  then  easterly  along  the 
bounds  of  the  county  to  the  place  of  beginning. 

See  LawB  of  1829,  oh.  369;  1837,  ch.  S99;  1852,  ch.  416;  1842,  ch.  118, 
181;  1849,  oh.  208;  1864,  ch.  404. 

5 12.  The  county  of  Delaware  shall  be  divided  into  the  ^i*'^*. 
towns  of  Andes,  Bovina,  Colchester,  Davenport,  Delhi, 
Fiaoklin,  Hamden,  Hancodi:,  Harpersfleld,  Eortright,  Mason- 
ville,  Meredith,  Middletown,  Eoxbury,  Sidney,  Stamford, 
Tompkins,  and  Walton,  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows : 

1.  The  town  of  Andes  shall  contain  all  that  part  of  said  ^^*^"- 
county,  bounded  as  follows:  beginning  in  the  bounds  of 
the  county  where  the  same  are  intersected  by  the  northeast- 
erly line  of  great  lot  number  nine,  in  the  Hardenburgh  patent, 
and  running  thenoe  along  said  line  northwesterly  to  the  east 
branch  of  tne  Delaware  river ;  then  up  along  the  same  to  the 
southeasterly  comer  of  Glershom  Jackson's  iarm ;  then  with 
a  direct  line  to  the  southwesterly  comer  of  lot  number  twenty- 
one,  in  the  southwesterly  half  of  great  lot  number  thirty-nine, 
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TiTLK  «>  ii^  the  Hardenburgh  patent ;  then  with  a  direct  line  to  the 
northwesterly  comer  of  Matthew  Van  Eeoren's  £Eurm,  being 
lot  number  one  hundred  and  eleven  in  the  northeasterly  half 
of  said  great  lot  number  thirty-nine ;  then  with  a  direct  line 
along  the  height  of  land  between  Weaver's  hollow  and  the 
Plattekilly  to  a  beach  tree  in  the  line  of  Bovina,  marked  with 
a  blaze  and  three  hacks,  and  the  letters  A.  A.  G.  and  T.  W. ; 
tiien  westerly  and  northerly  along  the  bounds  of  Bovina^  until 
the  same  are  intersected  by  the  line  between  the  lands  belong- 
ing to  tJie  heirs  of  Oulian  Yerplank,  deceased,  and  the  lands 
of  Morgan  Lewis ;  then  north  fifty-six  degrees  thirty  min- 
utes west,  along  the  said  line,  to  the  northwesterly  comer 
of  lot  number  eighty-eight  in  Yerplank's  patent ;  th^i  soutii 
thirty-two  degrees  thirty  minutes  west,  along  the  line  of  lots, 
to  the  northerly  line  of  great  lot  number  tUrty-eight,  in  the 
.  Haidenburgh  patent ;  then  with  a  direct  line  to  the  north- 
westerly comer  of  lot  number  fifty,  in  Johnson's  first  purchase; 
then  with  a  direct  line  to  the  division  line  between  great  lots 
number  thirty-seven  and  thirty-eight,  at  the  six-mile  tree 
fix>m  the  west  branch  of  the  Delaware  river,  in  the  bounds  of 
Oolchester ;  then  southeasterly  and  south^ly  along  the  bounds 
of  Oolchester,  to  the  bounds  of  the  county;  and  then  along 
the  same  to  the  place  of  beginning. 

BoTina.  2.  The  towu  of  Boviua  shall  contain  all  that  part  of  said 

county,  bounded  as  follows :  beginning  at  the  maple  tree  on 
the  height  of  land  at  Ebenezer  Hobby's,  seventy  dmins  south 
of  the  Delhi  line,  and  running  thence  south  seventy-five 
degrees  west,  eighty-two  chains,  to  a  beach  tree  on  the  moun- 
tain ;  then  along  the  ridge  of  mountains,  south  seventy-three 
degrees  west,  one  hundi^  and  three  chains,  to  a  birch  tree ; 
thence  due  south  four  hundred  and  ninety-four  chains,  to  the 
old  Middletown  line ;  then  along  the  said  line,  north  fifty-one 
degrees  east,  three  hundred  and  fifty-five  chains,  to  a  point 
northerly  of  Tunis  lake ;  then  south  seventy-five  degrees  east, 
two  hundred  and  six  chains,  to  the  ridge  above  Weaver's 
Hollow,  at  a  beech  tree  marked  A.  A.  6.  and  T.  W. ;  then 
north  fifty  degrees  east,  two  hundred  and  fifty-seven  chains, 
to  the  top  of  Burnt  hill;  then  north  thirty-five  degrees  east, 
one  hundred  and  ninety-eight  chains,  to  the  ridge  above 
Micah's  hollow;  then  due  north  seventy-nine  chains,  to  the 
ridge  of  mountains  south  of  fiose's  brook;  then  along  the 
said  ridge,  north  sixty  degrees  west,  two  hundred  and  ten 
chains,  to  Oarman's  notch;  then  north  seventy-five  degrees 
west,  one  hundred  and  fifty-four  chains,  to  the  mountain  bac^ 
of  William  Kidzie's;  then  south  fifty-four  degrees  west,  three 
hundred  and  forty  chains,  to  the  place  of  beginning. 

coichetter.  3.  The  towu  of  OoIchestcr  shall  contain  all  that  part  of  said 
county,  bounded  Southwesterly,  by  the  nortbaasterly  bounds 
of  Hancock,  and  the  same  continued  northwesterly  one  mile 
and  a  half:  Northwesterly,  by  a  line  ranning  the  same  course 
with  the  dividing  line  between  the  northwesterly  and  souths 
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easterly  lots  in  the  subdivisions  of  great  lot  number  thirty-five,  ™"  ^ 
In  the  Hardenborgh  patent,  to  Hamden;  then  along  the 
bounds  of  Hamden  easterly  and  northerly  to  the  nor<£  line 
of  great  lot  number  thirty-seven,  in  said  patent;  then  along 
the  same  to  the  northwest  comer  of  the  land  formerly  belong* 
ing  to  Jacob  Tremper;  then  southeasterly  along  the  same, 
and  the  same  course  continued,  to  the  north  line  of  great  lot 
number  five,  in  said  patent;  then  southeasterly  along  the 
same  to  the  bounds  of  the  county:  and  Southeasterly,  by 
the  bounds  of  the  county. 

4.  The  town  of  Davenport  shall  contain  all  that  part  of  BaT^Dpon. 
said  county,  bounded  as  follows:  begmning  in  the  Charlotte 
river,  where  the  same  is  intersected  by  a  northwesterly  con- 
tinuation of  the  division  line  between  the  patents  of  Kort- 

right  and  Harpersfleld,  and  running  thence  up  along  said 
river  until  the  same  is  intersected  by  the  bounds  of  the  county ;  * 
then  westerly  along  the  bounds  of  the  county  until  the  sam^ 
are  intersected  by  the  northeasterly  bounds  of  the  Whites- 
borough  patent;  tiien  along  said  bounds  southeasterly  to  Hie 
bounch  of  Meredith;  then  northeasterly  along  l^e  same,  to 
the  most  northerly  comer  of  Meredith;  then  in  a  straight  line 
easterly,  to  the  most  southerly  comer  of  lot  number  one 
hundred  and  thirty-seven,  in  the  patent  of  Kortright;  then 
northeasterly  along  the  line  of  lots,  to  the  nor^easterly 
bounds  of  said  patent;  and  then  northwesterly  along  the 
same  to  the  place  of  beginning. 

5.  The  town  of  Delhi  shall  contain  all  that  part  of  said  ^^^ 
county,  bounded  as  follows:  beginning  in  the  bounds  of  the 
town  of  Franklin,  at  the  most  northerly  comer  of  the  town 

of  Hamden,  and  running  thence  along  the  bounds  of  Ham- 
den, to  the  town  of  Andes;  then  along  the  bounds  of  Andes, 
to  the  town  of  Bovina;  then  along  the  bounds  of  Bovina  to 
the  town  of  Stamford;  then  along  the  bounds  of  Stamford  to 
the  town  of  Kortright;  then  along  the  bounds  of  Kortright 
to  the  town  of  Me^dith;  then  along  the  bounds  of  Meredith 
to  the  town  of  Franklin;  then  along  the  bounds  of  Frank- 
lin to  the  place  of  beginning. 

6.  The  town  of  Franklin  shall  contain  all  that  part  of  said  Fnmkifn. 
county,  bounded  as  follows:  beginning  at  the  most  westerly 
comer  of  great  lot  number  twenty-six,  in  the  Whitesborough 
I>atent;  then  south  sixty  degrees  west,  to  the  southwesterly 
bounds  of  John  Leake's  patent;  then  north  eighty-eight  de* 
grees  west,  to  the  state  road  running  from  Kingston  to  the 
Susquehanna;  then  south  sixty-two  degrees  west,  on  a  line 
heretofore  run  to  the  line  of  property,  imtil  said  line  \b  inter- 
sected by  a  line  ran  south  from  a  point  in  the  Susquehanna 
turnpike  leading  from  Catskill  to  the  Susquehanna,  which 
point  is  south  fourteen  degrees  west,  from  a  large  black  oak 

tree  marked  T.  0.  standing  at  the  bank  of  the  Susquehanna 
liver,  on  lot  number  thirty-three,  in  Wallace's  patent,  and 
.rmming  firom  said  point  of  intersection  northerly  along  the 
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two  last  described  courses,  to  the  northwesterly  bounds  of 
the  county;  and  then  northeasterly  along  the  same,  to  the 
northeasterly  bounds  of  the  Whitesborongh  patent;  then 
southeasterly  along  the  same,  to  the  most  northerly  comer  of 
lot  number  four  in  said  patent;  then  southwesterly  along  the 
northwesterly  bounds  of  said  lot,  and  of  lot  number  fourteen 
to  the  most  westerly  comer  of  tiie  last  mentioned  lot;  then 
southeasterly  along  the  southwesterly  bounds  of  said  lot 
number  fourteen,  and  the  same  course  continued  to  the  place 
of  beginning. 

7.  The  town  of  Hamden  shall  contain  all  that  part  of  said 
county,  beginning  at  a  point  in  the  division  line,  between  the 
towns  of  Delhi  and  Andes,  where  the  line  between  great  lots 
number  thirty-eight  and  thirty-nine  of  the  Hardenburgh 
patent  intersects  the  same,  and  mnning  thence  northwesterly 
on  said  line,  to  the  west  branch  of  the  Delaware  river ;  then 
down  said  river  to  the  point  where  the  westerly  line  of  the 
Whitesborongh  patent  strikes  the  same;  then  northwesterly 
on  said  Whitesborough  line  to  the  line  of  the  town  of  Frank- 
lin; then  along  the  line  of  the  town  of  Franklin  to  the 
northeasterly  l^unds  of  Babbington's  patent;  then  south- 
easterly along  the  same,  to  the  northeasterly  comer  of  lot 
number  two  in  said  patent;  then  southwesterly  to  the  north- 
westerly comer  of  lot  number  ninety-six  in  Peter  Van  Bmgh 
Livingston's  patent,  now  or  lately  occupied  by  William  P. 
Felter  and  George  Pelter;  then  on  the  westerly  line  of  said 
lot  to  the  Delaware  river;  then  down  said  river  to  the  south 
line  of  lot  number  seventy-nine,  in  the  Atkinson  tract,  in 
great  lot  number  thirty-seven,  in  the  Hardenburgh  patent; 
then  southeasterly  along  the  line  of  lots  to  the  continuation 
of  the  dividing  line  between  the  southeasterly  and  northwest- 
erly lots,  in  great  lot  number  thirty-five,  in  said  patent;  then 
along  said  continuation  to  Andes;  then  along  Andes  to  the 
place  of  beginning. 

8.  The  town  of  Hancock  shall  contain  all  that  part  of  said 
county,  bounded  on  the  Northeast,  by  a  line  running  north 
twenty-one  degrees  and  thirty  minutes  west,  and  south  twenty- 
one  degrees  and  thirty  minutes  east,  fix)m  the  east  branch  of 
the  Delaware  river,  on  the  line  between  the  lands  now  or 
heretofore  of  Abraham  Sprague  and  Stephen  Fuller:  on  the 
Northwest,  by  the  line  dividing  the  southeasterly  from  the 
northwesterly  lots  in  the  sub£vision  of  great  lot  number 
thirty-five  in  the  Hardenburgh  patent,  and  a  northeasterly 
continuation  of  said  line:  and  on  the  Southwest  and  South- 
east, by  the  bounds  of  the  county. 

9.  The  town  of  Harpersfield  shall  contain  all  that  part  of 
said  county,  bounded  Northeasterly  and  Northwesterly,  by 
the  bounds  of  the  county:  Southeasterly,  by  Stamford:  and 
Westerly,  by  Kortright  and  Davenport. 

10.  The  town  of  Kortright  shall  contain  all  that  part  of  said 
county^  bounded  as  follows:  beginning  at  the  comer  of  the 
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town  of  Davenport  in  the  divifiion  line  between  the  patents  ™"  *" 
of  Kortright  and  Harpersfield,  and  mnning  thence  along  said 
division  line  southeasterly  to  the  Delaware  river ;  then  down 
fhe  same  to  the  southwesterly  bounds  of  the  patent  of  Golds- 
borough ;  then  northwesterly  along  the  same  to  the  town  of 
Meredith;  then  northeasterly  and  northwesterly  along  the 
bounds  of  Meredith  to  Davenport ;  and  then  along  the  bounds 
of  Davenport  easterly  and  northeasterly  to  the  place  of 
beginning. 

11.  The  town  of  Masonville  shall  contain  all  tiiat  part  of  MMonTiue. 
said  county,  bounded  as  follows,  to  wit:  beginning  at  a 
certain  station  in  the  bounds  of  the  county,  west  from  the 
northwest  comer  of  great  lot  number  nine  in  Evans'  patent, 

and  running  tiience  east  to  the  said  comer ;  then  easterly  on 
fhe  north  bounds  of  the  said  great  lot  number  nine,  and 
on  the  north  bounds  of  great  lots  number  ten  and  eleven  to 
fhe  northeast  comer  of  said  lot  number- eleven;  then  south 
about  fifty-seven  degrees  east,  so  as  to  intersect  the  nordierly 
bounds  of  the  town  of  Walton,  sixty  chains  westerly  firom 
the  southwest  comer  of  the  town  of  Franklin ;  tken  south- 
westerly on  the  northerly  bounds  of  the  towns  of  Walton 
and  Tompkins  to  the  bounds  of  the  county;  and  then  along 
the  same  northerly  to  the  place  of  beginning. 

12.  The  town  of  Meredith  shall  contain  all  that  part  of  said  Mereditb. 
county,  contained   within   the   following   boimds,  to  wit: 
beginning  at  a  stake  and  stones  near  the  dwelling-house  now 

or  late  of  Andrew  Dibble,  standing  in  the  line  between  Hie 
patents  of  Franklin  and  Goldsborough  near  Elk  creek  so 
called,  and  running  thence  sotith  fifty-eight  degrees  and 
fift^een  minutes  west,  seven  miles  and  three  rods  to  a  stake 
and  stones  standing  in  the  middle  subdivision  line  of  tiie 
patent  of  Whitesborough ;  then  along  said  middle  line,  north 
fhirty-one  degrees  and  forty-five  minutes  west,  to  the  most 
westerly  comer  of  great  lot  number  fourteen  in  said  patent ; 
tiben  along  the  northwesterly  bounds  of  lots  number  fourteen 
and  four  to  iixe  most  northerly  comer  of  lot  number  four ; 
then  along  the  east  bounds  thereof  southeasterly  to  the  north- 
east comer  of  lot  number  five ;  then  north  fifty  degrees  and 
fifteen  minutes  east,  about  seven  miles  and  three  rods  to  a 
certain  point  beming  north  thirty-one  degrees  and  forty-five 
minutes  west,  and  d&tant  fifty-one  rods  and  ten  links  from  a 
stake  and  stones,  near  a  maple  tree  blazed  and  marked  I.  B. 
D.  Z.  H. ;  then  in  a  line  of  marked  trees  south  thirty-one 
degrees  and  forty-five  minutes  east,  five  miles  fifty-one  rods 
and  sixteen  links;  and  then  south  fifty-eight  degrees  and 
fifteen  minutes  west,  two  miles  one  quarter  and  eight  rods,  to 
fhe  place  of  beginning. 

13.  The  town  of  Middletown  shall  contam  all  that  part  of  Middle- 
'  said  county,  bounded  as  follows :  beginning  in  the  bounds  ^^* 

of  the  county  at  the  most  easterly  comer  of  Andes,  and 
running  thence  along  the  bounds  of  the  county  northeasterly 
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and  northwesterly  to  the  most  southerly  eoroer  of  Boxhmy ; 
then  alone  the  bounds  of  Boxbnry  northwesterly  to  Bovina ; 
then  soumwesterly  along  the  bounds  of  Bovina  to  Andes ; 
and  then  southerly  and  southeasterly  along  the  bounds  of 
Andes  to  the  place  of  beginning. 

Bozbnij.  H.  The  town  of  Boxbury  shall  contain  all  that  part  of  said 
county,  bounded  as  follows :  beginning  at  the  eight  mile  tree 
in  the  division  line  between  lots  number  forty  and  ibrty-one  ia 
the  Hardenburgh  patent,  and  running  thence  according  to  the 
line  run  by  Philip  Walker  in  the  year  one  thousand  eight 
hundred  and  one,  to  the  high  peak  of  the  mountain  near  the 
head  of  Bose's  brook ;  then  following  the  ridge  or  chain  of 
mountains  northerly  from  peak  to  i^ak  to  the  highway  or 
road  on  the  top  of  the  mountain  that  leads  from  the  town 
plot,  so  called,  to  the  dwelling-house  now  or  heretofore  of 
John  Moore,  esquire;  then  due  north  to  the  northeasterly 
bounds  of  the  county ;  then  southeasterly  and  southwesterly 
along  the  same  to  the  north  line  of  great  lot  number  eight* 
in  the  Hardenburgh  patent ;  then  along  the  same  and  of  great 
lot  number  forty  to  the  place  of  beginning. 

Sidney.  15.  The  towu  of  Sidney  shall  contain  all  that  part  of  said 

county,  bounded  Southerly,  by  Masonville :  .Westerly  and 
Northerly,  by  the  bounds  of  the  county :  and  Easterly,  by 
Franklin. 

sumford.  16.  The  towu  of  Stamford  shall  contain  all  that  paxt  of  said 
county,  bounded  as  follows:  beginning  in  the  bounds  of 
the  county  at  the  most  northerly  comer  of  Boxbury,  and 
running  thence  along  said  bounds  northwesterly  to  the  Dela- 
ware river ;  then  down  along  the  same  to  where  it  is  inters 
sected  by  a  continuation  of  the  division  line  between  lots 
number  forty  and  forty-one  in  the  Hardenburgh  patent ;  then 
along  said  continuation  and  said  division  line  southeasterly 
to  the  bounds  of  Bovina ;  then  along  the  same  northeasterly 
and  southeasterly  to  Boxbury;  and  then  northeasterly  alon^ 
the  bounds  of  Boxbury  to  the  place  of  beginning. 

See  Laws  of  1834,  ch.  143. 

Tompkine.  ^^*  ^^  ^^^  ^^  Tompkius  shall  contain  all  that  part  of  said 
county,  bounded  Northwesterly,  by  Masonville :  Bastaiy,  by 
Walton:  Southerly,  by  Hancock:  and  Westeriy,  by  the 
bounds  of  the  county. 

Walton.  ^^'  ^he  town  of  Walton  shall  contain  all  that  part  of  said 
county,  within  the  following  limits:  beginning  where  the 
southwest  line  of  a  gore  of  land  in  Bapelje's  patent  belonging 
to  the  late  WiUiam  Oockburn  crosses  the  division  line  between 
Masonville  and  Tompkins ;  thence  running  on  the  said  lino 
southeasterly  to  the  comer  of  lots  number  one  hundred  and 
two,  and  one  hundred  and  eleven ;  then  soutji  along  the  west- 
erly line  of  lots  number  one  hundred  and  eleven,  one  hundred 
and  twenty  in  said  Bapelje's  patent,  and  the  same  continued 
to  the  north  line  of  lot  number  two  hundred  and  six  in  said 
patent;  then  westerly  along  the  line  of  lots  to  the  eomer  of 
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lot  number  two  htmdied  in  said  patent ;  then  southerly  along  ""*  ^ 
the  same  to  the  Delaware  riyer ;  then  np  the  same  to  the 
north  line  of  great  lot  number  thirty*flve  in  the  Hardenburgh 
patent ;  then  along  the  same  to  the  line  which  is  the  north- 
westerly bounds  of  Hancock  and  Colchester ;  then  along  the 
Bttd  line  to  the  town  of  Hamden ;  then  along  the  bounds  of 
Hamden  to  the  town  of  Franklin ;  and  then  along  the  towns 
of  Franklin,  Sidney  and  Masonville,  to  the  place  of  beginning. 

5  13.  The  county  of  Crreene  shall  be  divided  into  the  ^"^^ 
towns  of  Athens,  OaiFO,  Oatskill,  Ooxsackie,  Durham,  Hunter, 
Greenyille,  Lexington,  New-Baltimore  and  Windham,  the 
extent  and  limits  of  which  said  several  towns  shall  be  as 
follows : 

1.  The  town  of  Athens  shall  contain  all  that  part  of  said  ^^«°>- 
county,  bounded  as  follows :  beginning  in  the  east  bounds  of 
the  county  at  a  point  south  seventy-three  degrees  east,  fipom 
a  buttonwood  tree  standing  on  the  west  bank  of  Hudson's 
river,  near  the  southerly  point  of  an  island,  called  Paddock's  ' 
Island;  and  running  thence  north  seventy-three  degrees  west, 
to  said  tree ;  then  on  the  same  course  four  hundred  and  four 
chains  to  the  g|choharie  turnpike  road  near  the  Hooge  Bergh, 
or  high  hill;  then  along  the  northerly  side  of  said  road  to  a 
creek,  called  Potock  creek;  then  down  along  the  same  to  an 
oak  tree  standing  on  the  bank  of  said  creek  near  where  a  full- 
ing mill  owned  by  Ezekiel  Benton,  formerly  stood;  then 
south  sixty  degrees  west,  sixty-four  chains  to  the  Catskill 
creek;  then  down  along  the  same  one  hundred  and  ninety-six 
chams  to  a  small  buttonwood  tree  standing  on  the  east  bank 
thereof,  thirty  chains  above  or  northerly  ^f  the  dwelling-house 
now  or  late  of  Martin  G.  Schuneman;  then  south  sixty-three 
degrees  east,  thirty-seven  chains  to  the  Athenian  turnpike 
to(Ml;  then  south  fifty-five  degrees  and  thirty  minutes  east, 
one  hundred  and  ninety-eight  chains  to  the  northeasterly  side 
of  the  Oorlear's  kill;  then  down  along  the  same  to  the  Hud- 
son's river;  then  south  fifty-five  degrees  and  thirty  minutes 
east,  to  the  bounds  of  the  county;  and  then  northerly  along 
the  same,  to  the  place  of  beginning* 

2*  The  town  of  Cairo  shall  contain  all  that  part  of  said  c^^^- 
county,  included  within  the  foUowing  bounds:  beginning  at 
an  oak  tree,  on  the  bank  of  the  Potodc  creek,  near  the  fulling 
mill  now  or  late  of  Ezekiel  Benton,  and  running  thence  north- 
erly along  said  creek  until  it  intersects  the  Schoharie  turnpike 
road,  at  or  near  the  dweUing-honse  now  or  late  of  Oalvin 
Wright;  then  westerly,  along  said  turnpike  road,  until  it  inter- 
sects the  line  of  Ooeyman's  confirmation,  continued  south 
from  the  southwest  comer  thereof;  then  southerly  to  the 
Susquehanna  turnpike  road,  two  chains  south  of  the  dwelling- 
house  now  or  late  of  Daniel  Qrane;  then  in  a  direct  line  to 
the  Batavia  road,  one  chain  north  of  the  dwelling-house  now 
or  late  of  Bildad  Hines;  then  oontinuing  said  line  to  the 
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gmomit  of  the  Oatakill  mountains;  then  southerly  along 
the  top  of  said  mountains  until  it  intersects  a  line  run  from 
the  place  of  beginning,  south  sixty  degrees  west;  and  then 
along  said  line,  to  the  place  of  beginning. 

3.  The  town  of  Gatskill  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Hunter  and  the  bounds  of  the 
county:  Northwesterly,  by  Cairo:  Northerly,  by  Athens:  and 
Easterly,  by  the  bounds  of  the  county. 

4.  The  town  of  Ooxsackie  shall  contain  all  that  imrt  of  said 
county,  bounded  Easterly,  by  the  bounds  of  the  county: 
Southerly,  by  Athens  and  Cairo:  Westerly,  by  OieenyUle: 
and  NorUierly,  by  New-Baltimore. 

5.  The  town  of  Durham  shaU  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  bounds  of  tiie  county: 
Southwesterly,  by  Windham:  Southeasterly,  by  Cairo:  and 
Easterly,  by  Greenville. 

See  Laws  of  1836,  ch.  31. 

6.  The  town  of  Oreenvllle  shall  contain  all  that  part  of  said 
county,  beginning  at  the  northwest  comer  of  the  patent  of 
Augustus  Prevoost,  and  running  thence  easterly  along  the 
bounds  of  the  county,  to  the  line  of  Coeyman's  confirmation; 
then  easterly  along  the  bounds  of  the  county,  three  and  an 
half  mUes ;  then  southerly  to  the  Schoharie  turnpike  road, 
parallel  with  the  line  of  confirmation,  and  a  line  continued 
south  from  the  southwest  comer  thereof;  then  westerly  along 
said  turnpike  road,  imtil  it  intersects  the  said  line  of  confir- 
mation, continued  south;  then  south  sixty-five  degrees  and 
thirty-six  minutes  west,  to  the  middle  of  Catskill  creek ;  then 
up  i^e  middle  of  said  creek,  until  it  intersects  a  straight  line, 
to  be  drawn  in  continuation  of  the  west  line  of  Augustus 
Prevoost's  patent;  and  then  along  the  line  so  intersect^,  and 
the  west  line  of  said  patent,  to  the  place  of  beginning. 

7.  The  town  of  Hunter  shall  contain  all  that  part  of  said 
county,  bounded  as  follows:  beginning  in  the  south  bounds 
of  the  county,  at  the  southwest  comer  of  great  lot  number 
twenty-three,  of  the  Hardenburgh  patent,  and  running  thence 
along  the  bounds  of  the  county  easterly  and  northerly,  to  a 
rock-oak  tree,  being  the  southwest  comer  of  land  now  or  late 
of  Gilbert  E.  Palin  and  Jonathan  Palin;  then  north  twenty- 
four  degrees  east,  to  stones  on  the  top  of  the  Catskill  moun^ 
tain,  at  Pine-Orchard,  (bearing  south  forty-eight  degrees  east, 
thirty-one  chains  from  the  monument  in  the  Cader's  kill,  at 
the  outlet  of  the  upper  lake,  the  northeast  comer  of  the 
Hardenburgh  patent;)  then  along  the  top  of  said  mountain, 
on  a  line  run  by  John  Eiersted  in  the  year  one  thousand  eight 
hundred  and  twelve,  to  a  stake  and  stones  in  the  east  bounds 
of  gre^t  lot  number  twenty-two,  of  the  Hardenburgh  patent, 
twelve  chains  south  from  the  north  bounds  of  said  patent, 
(or  the  northeast  comer  of  said  lot;)  and  then  along  the  east 
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bounds  tiieeeof^  south  thirty-tliEee  deigiees  west,  nine  hundred 
and  seventy-flve  ehains,  to  the  place  of  beginning. 

See  Iaw«  of  1848;  cku  12ft. 

8.  The  town  of  Lexuigton  shall  contain  all  that  part  of  said  Leziagton. 
connty,  bounded  Northerly,  by  Windham:  Easterly,  by  Hun- 
tar:  and  Southerly  and  Westerly,  by  the  bounds  of  the 
oounty. 

9.  The  town  of  New-Baltiniore  shall  contain  all  that  part  New-Mti- 
of  said  county,  bounded  Westerly,  by  Greenville:  Northerly,  "^^ 
and  Easterly,  by  the  bounds  df  the  county:  and  Southerly, 

by  a  line  beginning  in  the  east  bounds  of  the  county,  opposite 
to  a  point  of  a  rock  at  Hudson's  river,  near  to  a  place  called 
Planke-Fat,  and  running  thence  in  a  straight  line  to  said  rock; 
and  then  north  eighty  degrees  west,  six  hundred  and  fifteen 
diains,  to  the  east  bounds  of  Greenville. 

10.  The  town  of  Windham  shall  contain  all  that  part  of  said  windhun. 
county,  bounded  as  follows:  beginning  on  the  Blaick  head  on 

the  Gatskill  mountain,  being  on  the  height  of  land  between 
the  Big  hollow  and  East  kill,  and  a  comer  of  the  towns  of 
Windham  and  Hunter,  and  in  the  line  of  Gairo,  and  running 
thence  along  the  line  run  by  John  Kiersted  in  the  year  one 
thousand  eight  hundred  and  twelve,  for  the  north  line  of  the 
towns  of  Hunter  and  Lexington,  to  the  east  bounds  of  Dela- 
ware county;  then  along  the  bounds  of  Delaware  and  Scho- 
harie, to  a  beech  tree  cornered,  and  marked  W.  D.,  standing 
in  the  division  line  between  Schoharie  and  Greene:  then  aloug 
the  line  run  by  John  E.  Darby,  in  the  year  one  thousand  eight 
hundred  and  twentynsdx,  for  the  north  line  of  the  town  of 
Windham^  to  the  plaoe  of  beginning. 

See  LowB  of  1833,  ch.  64;  1838,  cfa.  31 ;  1848,  ch.  116,  1^6;  1860,  ch. 
808;  1862,  ch.  418. 

S 14.  The  counly  of  Colojnbin  shall  be  divided  into  the  goio»^i«- 
towns  of  Ancram^  Austerlitz,  Ganaan,  Ghatham^  Glaverack, 
Olermont,  Gopake^  Gennantawn,  Ghent,  Hillsdale,  Kinder^ 
hook,  New-Lebanon,  Livingstoi^,  Stuyvesant,  and  Taghkaniek, 
and  the  city,  of  Hudson^  the  extent  and  limits  <tf  which  said 
several  towns  shall  be  a^  follows : 

1.  The  town  of  Ancram  shall  contain  all  that  part  of  certain  Ancnun. 
lots  known  as  lots  number  three  and  four  in  tbe  division  of 
the  manor  of  livingston,  lying  easterly  of  the  town  of 
Livingston. 

9.  ^e  town  of  Austerlit:&  shall  oontain  all  that  part  of  said  AnBtonitz. 
county,  bounded  as  follows;  beginning  one  hundred  rods 
southerly  of  the  dwelling4ioase  now  or  lato  of  James  Deyo, 
and  running  thence  south  eighty  degrees  and  thirty  minutes 
east,  to  the  bounda  of  the  eaunty ;  titon  along  the  same  north* 
erly,  to  a  line  run  east  &om  tha  first  £aBs  in  M^or  Abraham's 
oteek ;  then  along  the  same  west  two  hundred  and  twenty 
rods;  then  north  one  hundred  and  eighty-seven  rods;  then 
westerly  on  a  direct  line,  to  a  point  north  fourteen  and  an 
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half  degrees  east  from  the  place  of  beginning,  and  two  miles 
and  th&;y-two  rods  northerly  on  said  course,  from  the  said 
line  mn  east  from  the  first  falls  on  Migor  Abraham's  creek ; 
and  then  south  fourteen  and  an  half  degrees  west,  to  the  place 
of  beginning. 

3.  The  town  of  Oanaan  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  New-Lebanon ;  Easterly,  by 
the  bounds  of  the  county;  Southerly,  by  Austerlitz:  and 
Westerly,  by  Chatham. 

cuatb^un.  4.  The  towu  of  Chatham  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  Kinderhook :  Northerly,  by  the 
bounds  of  the  county;  Easterly,  by  a  line  beginning  in 
the  north  bounds  of  the  county,  thirteen  miles  distant  m»n 
Hudson's  river,  and  running  thence  south  five  degrees  and 
twenty  minutes  west,  to  the  town  of  Austerlitz :  and  South- 
^ly»  by  Austerlitz  and  Ghent. 

ciaTMMk.  5.  The  town  of  Claverack  shall  cimtain  all  that  part  of  said 
county,  bounded  Southerly,  by  the  manor  of  Livingston: 
Westerly,  by  the  city  of  Hudson :  Northerly,  by  Ghent :  and 
Easterly,  by  a  line  running  from  the  southeast  comer  of  Ghent 
south  fourteen  degrees  west,  to  the  manor  of  Livingston. 

awBont.  6.  The  town  of  Clermont  shall  contain  all  that  part  of  said 
county,  beginning  on  the  south  side  of  the  mouth  of  Soelofir 
Jansen's  km,  and  running  thence  along  the  south  side  thereof 
easterly  until  it  strikes  the  farm  heretofore  in  the  occupation 
of  Marcus  Platner  and  Jacob  Hermanoe,  and  then  along  the 
westerly,  northerly  and  easterly  part  of  the  same  farm  to 
the  south  side  of  the  said  kiU,  and  then  along  the  southerly 
side  thereof  to  the  south  bend  thereof^  where  it  meets  witL 
the  south  bounds  of  the  county;  and  then  westerly  and 
northerly  along  the  bounds  of  the  county,  to  a  point  opposite 
the  place  of  beginning ;  and  then  east  to  the  place  of  begin- 
ning, excepting  thereout  the  town  of  Germantown. 

oopake.  7.  The  towu  of  Copakc  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  a  line  beginning  in  the  nordi 
bounds  of  Ancram,  at  a  small  creek  which  crosses  the  same  a 
little  west  of  the  house  of  Michael  L  Bloss,  and  running 
thence  northerly  at  right  angles  with  the  said  north  bound^ 
on  a  course  north  thirteen  degrees  and  thirty-five  minutes 
east,  to  the  town  of  Hillsdale :  Northerly,  by  Hillsdale : 
Easterly,  by  the  bounds  of  the  county:  and  Southwly,  Iry 
Ancram. 

oerman.         8*  Thc  towu  of  Germautowu  shall  contain  all  that  part  of 

^"^u-  said  county,  commonly  called  and  known  by  the  name  of  the 
German  or  East  Camp,  extended  westerly  to  the  bounds  of 
the  county. 

Ghent.  9.  The  town  of  Ghent  shall  contain  all  that  part  of  said 

county,  beginning  in  the  road  opposite  the  coop^^s  shop  now 
or  late  of  Solomon  Strong,  and  running  thence  north  foarte^i 
degrees  east,  six  hundred  and  twenty-two  chains ;  then  north 
seventy-five  degrees  and  fidfteen  nunates  west,  two  hundred 
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and  two  chains,  to  the  Kline  kill  near  the  house  late  of  William  ^^  ** 
Waggoner ;  then  south  seventy-four  degrees  and  thirty  min- 
ntes  west,  four  hundred  and  eighty-seven  chains  to  the 
E[inderhook  creek,  twenty-eight  chains  above  the  great  falls 
commonly  called  Major  Abraham's  falls ;  then  down  the  said 
creek,  to  its  confluence  with  the  Olaverack  creek;  then  up 
the  Olaverack  creek  to  a  place  eleven  chains  and  fifty  links 
south  of  the  bridge  over  the  said  creek,  near  the  place  where 
the  house  of  the  late  Peter  Yan  Bensselaer  stood ;  and  then 
easterly  in  a  straight  line  to  the  place  of  beginning. 

10.  The  town  of  Hillsdale  shall  contain  all  that  part  of  said  Huisdaie. 
county,  bounded  Westerly,  by  Ghent  and  Olaverack :  North- 
erly, by  Austerlitz :  Easterly,  by  the  bounds  of  the  county : 

and  Southerly,  by  the  northerly  line  of  lot  number  one  in  the 
division  of  the  manor  of  Livingston. 

11.  The  town  of  Kinderhook  shall  contain  all  that  part  of  gjgj*- 
said  county,  bounded  Westerly,  by  Stuyvesant:  Northerly, 

by  the  bounds  of  the  county:  Southerly,  by  Ghent:  and 
ESasterly,  by  a  line  beginning  at  a  point  where  the  north 
bounds  of  the  county  intersect  the  Latches  Ylackie  creek ; 
and  running  thence  southerly  through  the  middle  of  the  said 
creek  to  the  little  lake ;  then  southerly  on  a  direct  line  through 
the  Great  Fish  lake  to  the  Gardenier  point  at  the  south  end 
of  said  lake ;  then  southerly  in  a  direct  line  to  the  bridge  on 
the  Kline  kill  creek  a  little  east  of  the  house  formerly  owned 
by  Oomelius  Yan  Schaick,  deceased;  and  then  southerly 
along  the  said  creek  to  the  town  of  Ghent. 

12.  The  town  of  New-Lebanon  shall  contain  all  that  part  jcwLeba- 
of  said  county,  beginning  at  the  northeast  comer  of  the  ^^ 
county,  and  running  thence  southerly  along  the  bounds  of 

the  county,  five  miles  and  three  quarters ;  then  westerly  to  the 
west  bounds  of  the  town  of  Ohatham,  at  a  point  three  miles 
and  an  half  south  of  the  north  bounds  of  the  county;  then 
along  the  bounds  of  Ohatham  northerly  to  the  bounds  of 
tihe  county:  and  then  along  the  same  easterly  to  the  place 
of  beginning. 

13.  The  town  of  Livingston  shall  contain  all  that  part  of  LiTingston. 
said  county,  bounded  Westerly,  by  the  bounds  of  the  county; 
Southwesterly,  by  Olermont:  Southerly,  by  the  bounds  of  the 
county:  Northerly,  by  the  north  bounds  of  the  manor  of 
livingston,  continued  to  the  west  bounds  of  the  county :  and 
Easterly,  by  a  straight  line  running  from  the  northeast  comer 

of  the  dwelling-house  now  or  late  of  Frederick  Hauser,  to 
Boeloff  Jansen's  Mil,  striking  the  northeast  comer  of  the 
house  wherein  Hernias  Swart  formerly  lived. 

14.  The  town  of  Stuyvesant  shall  contain  all  that  part  of  stoyreMnt. 
said  county,  boundcKl  Northerly  and  Westerly,  by  the  bounds 

ot  the  county:  Basterly,  by  a  line  beginning  at  a  point  three 
miles  and  twenty  chains  east  from  hi^  watermark  at  or  near  • 
the  store  of  Abel  S.  Peters,  at  Kinderhook  Landing,  and 
•nmBing  flience  BforCh  4ve  degrees  east,  to  the  bounds  of  thb 
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^"^"  ^  county,  and  south  five. degiees  w«8t|  to  the  Uywu-ot  Gthmi : 
and  Southerly^  by  the  bounds  of  Ghent,  and  of  the  city  of 
Hudson. 
Tatfikiiiiek  15.  The  towu  of  Taghkomck  shall  contain  all  that  part  of 
said  county,  bounded  on  tiie  North,  by  daveraok  and  Hilla- 
dale:  on  the  East  by  Oopake:  on  tbQ  South,  by  Anonun: 
and  on  the  West,  by  living^n. 

See  Laws  of  1830,  ch.  96;  1883,  ch.  186;  183Y,  cb.  420. 

A11MA7.  S  15.  The  county  of  Albany  shall  be  diyided  into  the 
towns  of  Bern,  Bethlehem,  Ooeymans,  Guilderland,  Knox, 
Bensselaerville,  Watervliet,  Westerlo,  and  the  city  of  Albany ; 
the  extent  and  limits  of  which  said  seyeral  towns  shall  be  as 
follows : 

B«m  1.  The  town  of  Bern  sbaU  contain  all  tliat  part  of  said 

county,  bounded  Northerly,  by  £nox:  Westerly,  by  the  west 
bounds  of  the  county:  Southerly,  by  a  line  beginning  at  the 
northwest  comer  of  lot  number  three  hundred  and  forty-nine 
in  the  manor  of  Bensselaerwyck,  and  running  thence  east^y 
along  Hie  tier  of  lots  to  the  northeast  comer  of  lot  number 
three  hundred  and  seventy-two;  then  northerly  along  the  line 
of  Bethlehem,  to  the  southeast  comer  of  tlie  town  of  Knox. 

Bethiebem.  2.  The  towu  of  Bcthlchem  shall  contain  all  that  part  of  said 
county,  bounded  Northeasterly  by  the  southwesterly  bounds 
of  the  city  of  Albany:  Northerly,  by  a  line  heretofore  run  by 
John  I.  Evertson,  as  the  division  line  between  the  towns  of 
Bethlehem  and  Guilderland :  Westerly,  by  a  Ime  ranning  from 
the  northeast  comer  of  lot  number  eight  hundred  and  thirty- 
two,  to  the  northeast  comer  of  lot  number  three  hundred  and 
seventy-two,  continued  to  the  town  of  Ooeymans:  Southerly, 
by  Westerlo  and  Ooeymans :  and  Easterly,  by  the  east  bounds 
of  the  county* 

SeelAwaof  18d2»oh.263. 

ooeymam.  3.  The  towu  of  Ooeymans  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  Weiri;erlo:  Southerly,  by  the 
south  bounds  of  the  coun^:  Easterly,  by  the  east  bounds  of 
the  county :  and  Northerly,  by  the  nortb  bounds  of  Ooeyman's 
patent  of  confirmation. 

Gouderumd  4.  The  towu  of  Guilderlaud  shall  oontahi  all  that  part  i^i 
said  county,  bounded  Southerly,  by  Bethlehem:  Westerly,  by 
Knox:  Northerly,  by  the  bounds  of  liie  coontyc  and  North- 
easterly, by  the  southwesterly  bounds  of  the  city  of  Albany. 

Knox.  5.  The  town  of  Knox  shall  contain  all  that  part  of  said 

county,  beginning  in  the  west  bounds  of  the  county,  ttxree 
chains  south  of  the  public  road  leading  from  the  manor  line 
to  Sdioharie  court-house,  and  running  thence  nortib  eighty- 
five  degrees  east,  to  the  west  bounds  of  Bethlehem,  at  a  point 
thirty-eight  chains  southerly  from  the  northwest  comw  of 
Bethlehem;  then  northerly  along  the  west  bounds  of  Bethle- 
hem to  said  northwest  comer;  then  with  a  straight  line  till  a 
course,  north  twenty-six  degrees  west^  intersects  the  Boisen 
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kill;  then  tSxmg  the  kst  meixtioiied  ooimie,  and  tb^  «ud  kill   ™^  ^ 
or  creek,  northwesteily  as  it  nms  to  wheire  the  said  manor  line 
intersects  the  same;  and  then  west^ly  and  sontherly  along 
the  bounds  of  the  eonnty  to  the  place  of  beginning. 

6.  The  town  of  BensselaerviUe  diall  contain  all  that  part  BaoMeiaer 
of  said  coUntT-,  bounded  Northerly,  by  Bern:  Westerly  and 
Southerly,  by  the  bounds  of  the  county:  and  Easterly,  by 
Westerlo. 

7.  The  town  of  Watervliet  shall  contain  all  that  part  of  said  watorviiot 
county,  bounded  Northerly  and  Easterly,  by  the  bounds  of 

the  county :  and  Southwesterly,  by  the  northeasterly  bounds 
of  the  city  of  Albany. 

8.  The  town  of  Westerlo  shall  contain  all  that  part  of  said  WMteiio. 
county,  beginning  in  the  north  bounds  of  Ooeyman's  patent 

of  confirmation,  at  the  northeast  comer  of  the  land  now  or 
late  in  the  possession  of  Stephen  Lee,  and  running  thence 
along  said  confirmation  line,  westerly  to  the  southwest 
comer  of  Bethlehem;  then  along  the  west  bounds  of  Beth- 
lehem northerly,  to  the  southeast  comer  of  Bern;  then 
along  the  south  bounds  of  Bern,  south  eighty-five  degrees 
west,  to  a  point  where  a  northerly  continuation  of  the  west 
line  of  the  farm  now  or  late  of  John  Sholto's,  intersects  tiie 
said  bounds;  then  southerly  along  said  continuation,  and 
the  west  bounds  of  said  farm,  to  the  bounds  of  the  county; 
then  easterly  along  the  same  to  a  point  directly  south  from 
the  place  of  begiiming;  and  then  north  to  the  place  of  begin- 
ning. 

See  Laws  of  1832,  ch.  263. 


S  16.  The  county  of  Bensielaer  shaU  be  divided  into  the 
towns  of  Berlin,  Brunswick,  Orafton,  Greenbush,  Hosick, 
Lansingburgh,  Nassau,  Petersburgh,  Pittstown,  Sand-Lake, 
Schaghticoke,  Schodack,  Stephentown,  and  the  city  of  Troy, 
Uie  extent  and  limits  of  which  said  several  towns  shall  be  as 
follows: 

1.  The  town  of  Berlin  shall  contain  all  that  part  of  said  boua. 
county,  bounded  Easterly,  by  the  east  bounds  of  the  county: 
Westerly,  by  the  town  of  Sand-Lake:  Southerly,  by  a  con- 
tinuation of  the  south  bounds  of  Greenbush  and  Sand-Lake, 
to  the  east  bounds  of  the  county:  and  Ifoitherly,  by  a  line 
drawn  from  the  northeast  comer  of  the  town  of  Sand-Lake, 
and  ranning  east  until  it  interlsects  the  east  line  of  the  public 
highway  leading  from  Stephentown  to  Hosick;  thrice  south- 
easterly to  a  point  in  the  south  line  of  the  farms  heretofore 
or  late  of  Silas  JUbxon  and  Silas  Maxon  junior,  and  in  the 
north  line  of  the  farm  heretofore  or  late  of  Elijah  Millard,  on  ' 
the  summit  of  the  mountain;  then  along  the  summit  of  said 
B)0untain  easterly  and  northerly  as  it  winds  and  turns  until  it 
intersects  a  line  beginBing  on  the  height  of  land  in  the  west 
line  of  the  land  heretofore  or  late  of  Archibald  Jones;  and 
then  aontbecly  andeasteiri^  on  tbejaaid  height  of  land  to  the 
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east  bounds  of  the  connty ;  and  then  along  the  line  so  ihter^ 
sected,  to  the  said  east  bonnds  of  the  cotmty. 

3.  ThetownofBnmswickshaUoontainall  that  part  of  said 
county,  bounded' Westerly,  by  the  town  of  Limsingburgh 
and  the  city  of  GDroy:  Southerly,  by  the  towns  of  Greenbi:^ 
and  Simd-Lake:  Northerly,  by  Lansingbuigh  and  Pittstown: 
and  Easterly,  by  a  liae  to  commence  in  the  north  bounds  of 
the  manor  of  Bensselaerwyck,  eight  miles  and  one*third  of  a 
mile  east  of  Hudson's  river,  and  running  thence  southerly  in 
a  straight  direction  to  intersect  the  nor&  line  of  the  town  of 
Sand-LiEike,  eight  miles  and  one-third  of  a  mile  east  of  the 
Hudson  river. 

See  Laws  of  1839,  cb.  249. 

QnitoB.  3.  The  town  of  Grafton  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  Brunswick:  Southerly,  by 
Sand-Lake  and  Berlin:  Northerly,  by  the  north  bounds  of  the 
manor  of  Bensselaerwyck:  Easterly,  by  a  line  to  commence 
on  the  said  north  bounds,  seven  miles  east  of  the  northeast 
comer  of  Brunswick,  and  mnmng  fiom  tlience  southerly 
XiaraUel  to  the  east  line  of  Brunswick,  to  the  north  line  of 
Berlin. 

4.  The  town  of  Greenbush  shall  contain  all  that  part  of 
said  county,  bounded  on  the  North,  by  an  east  and  west  line 
heretofore  run  through  a  point  on  the  east  bank  of  Hudson's 
river,  sixteen  miles  from  the  southwest  comer  of  the  county: 
on  the  East,  by  a  line  south  seventeen  degrees  and  fifty-seven 
minutes  west,  from  a  point  in  the  before  mentioned  line,  five 
miles  easterly  fix>m  said  bank  of  Hudson's  river:  on  the 
South,  by  a  line  ran  south  eightynsix  degrees  and  forty*eight 
minutes  west,  as  the  needle  pointed  in  the  year  one  thousand 
seven  hundred  and  ninety-five,  through  a  pcnnt  which  is  six 
hundred  and  thirty-two  chains  from  the  north  bounds  of  the 
manor  of  Bensselaerwyck,  in  a  line  heretofore  ran  from  a 
point  in  said  bounds,  nine  miles  from  Hudson's  river,  to  a 
point  in  the  south  bounds  of  the  county,  ten  miles  distant 
fit>m  said  river:  and  on  the  West,  by  the  bounds  of  the 
county. 

See  Laws  of  1836,  ch.  615;  1843,  ch.  102. 


5.  The  town  of  Hosick  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Easterly,  by  the  bounds  of 
the  county:  Southerly  by  Petersburgh  and  Grafton:  and 
Westerly,  by  Pittstown. 
^1^^  6.  The  town  of  Lansingburgh  shall  contain  all  that  part  of* 
said  county,  beginning  at  the  mouth  of  a  brook  called  Deepy 
kill,  and  running  thence  up  along  sud  kill  to  the  westemmost 
corner  of  the  grist-mill  now  or  heretofore  of  Michael  Yander- 
cook;  then  south  twenty-three  degrees  west,  to  the  north 
bounds  of  the  manor  of  Bensselaerwyck ;  then  along  said 
bounds,  to  a  point  one  mile  east  of  Hudson's  river;  then 
southerly  parallel  to  the  said  river,  to  the  north  bounds  of  the 
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dty  of  Troy;  then  aUmg  said  north  bounds  to  the  bounds  of    "^"  ^ . 
tike  county ;  then  northerly  along  the  bounds  of  the  county  to 
a  pomt  west  of  the  place  of  beguming;  and  then  east  to  the 
place  of  beginning. 

See  lAWB  of  ISae,  ell.  444. 

7.  The  town  of  I^assau  shall  contain  all  that  part  of  said  Kasflao. 
county,  bounded  Southerly,  by  the  bounds  of  the  county: 
Westerly,  by  Bchodack:    Easterly,  by  Btephentown:    and 
Northerly,  by  the  towns  of  Band-Ijake  and  Berlin. 

8.  The  town  of  Petersburg^  shall  contain  all  that  part  of  ^^ 
said  county,  bounded  Southerly,  by  Berlin :  Easterly,  by  the   "* 
east  bounds  of  the  county:  Northerly,  by  the  north  bounds 

of  the  manor  of  Bensselaerwyck:  and  Westerly,  by  Grafton. 

«•  The  town  of  Pittstown  shall  contain  all  that  part  of  said  Piustown. 
county,  bounded  Southerly,  by  Brunswick  and  Grafton: 
Westerly,  by  Schaghticoke:  Northerly  by  Schaghticoke,  and 
the  north  bounds  of  the  county:  and  Easterly,  by  a  line 
beginning  at  the  distance  of  ten  miles  east  from  Hudson's 
riverf  on  the  north  line  of  Schaghticoke  continued  east;  and 
running  from  thence  to  a  place  in  the  north  bounds  of  Grafton, 
at  a  distance  of  thirteen  miles  from  Hudson's  river. 

10.  The  town  of  Sand-Lake  shall  contain  all  that  part  of  sma-uimw 
said  county,  bounded  as  follows:  beginning  at  the  northeast 
coiner  of  Greenbush,  and  running  thence  along  the  north 
bounds  of  Greenbush,  continued  east  to  a  point  in  smd  con- 
tinuation, thirteen  mUes  distant  from  Hudson's  river;  then 
southerly  parallel  to  a  line  drawn  from  a  point  in  the  north 
bounds  of  the  manor  of  Bensselaerwyck,  ten  miles  distant 

from  Hudson's  river,  to  a  point  in  the  north  bounds  of  the 
town  of  Nassau,  eleven  miles  distant  from  said  river,  to 
the  south  bounds  of  Greenbush  continued  east;  then  westerly 
idong  the  same  to  the  southeast  comer  of  Greenbush ;  and 
Aen  northerly  along  the  east  bounds  thereof,  to  the  place 
of  beginning,  induiUng  also  the  house  heretofore  or  late  of 
Andrew  Weatherwax. 

See  UwB  of  1643,  dL  lOt. 

11.  The  town  of  Schaghticoke  shall  contain  all  that  part  of  sdugiiti- 
aaid  county,  bounded  as  follows:   beginning  in  Hudson's  ~^ 
iiver,  at  the  northwest  comer  of  the  county,  and  mnning 
thence  east  along  the  north  bounds  of  the  county,  to  the 
middle  of  Hosick  river ;  then  down  along  said  river  to  Viele's 

or  Toll's  bri<!^;  then  a  direct  course  to  the  westernmost 
corner  of  the  grist-mill  heretofore  or  late  of  Michael  Vander- 
eook,  in  Oooksbuigh;  then  westerly  along  the  bounds  of 
Lansingburgh,  to  t&  bounds  of  the  county;  and  then  north- 
eAy  along  the  same  to  the  place  of  beginning. 

IS.  The  town  of  Schodack  shall  contain  all  that  part  of  said  schodick. 
county,  bounded  Southerly  and  Westerly,  by  the  bounds  of 
the  county:  Northerly,  by  Greenbush  and  Sand-Lake :  and 
jBusterly,  by  a  line  rannii]^  from  the  eight  mile.stake,  standing 

Digitized  by  LjOOQIC 


182 


TOWNS  IN  SOHOHAKIE. 


[fakl 


TITLIl 


Stephen' 
town. 


Schobtrle. 


Bl 


Broooieb 


Oarliile 


a  little  east  of  <&e  hotue  heretafore  or  late  of  Timotliy  Philips, 
and  extending  soatberly  to  the  grist^nill  pond  lief^»foie 
belonging  to  Jonathan  Hoag;  a&d  then  southerly  m  the 
creek  runs,  to  the  south  boun&  of  the  county. 

13.  The  town  of  Stephentown  shall  contain  all  that  part  of 
said  county,  bounded  Easterly  and  Southerly,  by  the  bounds 
of  the  county:  Westerly,  by  a  line  running  paiiallel  with  the 
east  bounds  of  the  county,  at  a  distance  of  eight  miles  ficom 
the  same:  and  Northerly,  by  Berlin. 

See  Lawa  of  1828,  ch.  444;  18S«,  ch.  516;  1889,  eh.  249;  1843,  cb.  192; 
1848,  eh.  64;  1856,  ch.  687. 

S  17.  The  county  of  Selioharie  shall  be  divided  into  the 
towns  of  Blenheim,  Broome,  Oarlisle,  Oobleskill,  Fulton, 
Jefferson,  Middleburgh,  Schoharie,  Sharon,  and  Summit ;  the 
extent  and  limits  of  which  said  several,  towns  shall  be  as 
follows : 

1.  The  town  of  Blenhdm  shall  contain  all  that  part  of  said 
county,  begiiming  at  the  northwest  comer  of  the  town  of 
Broome,  then  south  along  the  east  line  of  Walter  Butler's 
patent  to  Smith's  patent ;  then  south  along  the  line  of  Smith's 
patent,  to  Edward  Glark's  patent ;  then  along  the  east  and 
south  bounds  of  Edward  Clark's  patent  to  the  mid^e  of 
Schoharie  creek ;  then  southerly  through  the  middle  of  said 
creek,  to  the  south  bounds  of  the  county ;  then  westerly  along 
the  same,  to  t^e  east  bounds  of  the  third  range  of  lots  in  the 
Blenheim  patent ;  then  northerlv  between  the  third  and  fourth 
ranges  of  said  lots,  to  the  southerly  bounds  of  Fulton ;  and 
then  easterly  along  the  said  southerly  bounds  to  the  place  of 
beginning. 

See  Laws  of  1848,  oh.  92. 

2.  The  town  of  Broome  shall  contain  all  that  part  of  said 
county,  bounded  on  the  Iforth,  by  a  line  commencing  in  Hbe 
east  line  of  Walter  Butter's  patent,  at  a  point  where  the  same 
is  intersected  by  an  easterly  line  run  fiiom  the  ncnlheast  earner 
of  the  Blenheim  patent,  to  the  northeast  coiner  of  the  dwelling- 
house  heretofore  or  late  of  Moses  Winter;  then  easterly 
along  said  line  and  the  same  continued^  to  the  bounds  of 
the  county:  on  the  East  and  South,  by  tlie  bounds  of  the 
county:  and  on  the  West,  by  Blenheim. 

See  Laws  of  1836,  ch.  31;  1850,  p.  30t. 

3.  The  town  of  Oarlisle  shall  contain  all  that  part  of  said 
county,  bounded  by  a  line  beginning  in  the  northerly  bounds 
of  the  county,  at  tiie  northwest  comer  of  the  town  of  Scho- 
harie, and  running  thence  southerly  along  the  west  line  of  the 
said  town  of  Schoharie,  until  it  comes  opposite  the  house 
heretofore  or  lately  occupied  by  Aaron  Oole,  junior;  then 
westerly  to  the  south  side  of  the  house  heretofore  or  late  of 
George  Loucks ;  then  westerly  to  the  north  side  of  the  house 
heretofore  or  late  of  John  Angle;  then  on  the  same  course, 
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untQ  it  intersectB  a  stxaiglit  line  niiming  southerly  firom  the  ^"^^  ^ 
noithwest  comer  of  the  house  heretofore  or  late  of  William 
EerriB ;  then  northerly  along  the  line  so  intersected,  to  the 
nortiiiwest  comer  of  the  dwdling-house  last  mentioned ;  then 
northerly  in  a  straight  line  to  a  spring  at  the  west  end  of  the 
house  heretofore  or  late  of  John  Beddington,  on  the  farm 
heretofore  occupied  hy  him ;  then  northerly  in  a  straight  line 
along  the  east  side  of  the  house  heretofore  or  late  of  John 
Malick,  to  the  north  bounds  of  the  county;  and  then  easterly 
along  the  said  north  bounds  to  the  place  of  beginning. 

4.  The  town  of  Oobleskill  shall  contain  all  that  part  of  said  couoiktn. 
county,  bounded  by  a  line  beginning  at  the  northwest  comer 

of  the  town  of  Summit,  and  running  thence  northerly  along 
the  bounds  of  the  county  to  the  town  of  Sharon;  then  north- 
easterly along  the  easterly  bounds  of  Sharon  to  OarUsle;  then 
easterly  along  tiie  south  bounds  of  Oariisle  to  the  west  bounds 
of  the  town  of  Schoharie;  then  along  the  west  bounds  of 
Schoharie,  Middleburgh,  and  Fulton^  to  the  north  bounds 
of  ^unmit ;  and  then  along  tiie  said  north  bounds  to  the  place 
of  beginning. 

See  Laws  of  1849,  ch.  386. 

5.  The  town  of  Fulton  shall  contain  all  that  part  of  said  Mton. 
county,  bounded  as  follows:  beginning  at  the  northwest  cor- 
ner of  a  patent  granted  to  Michael  Byms  and  others;  then 
with  a  straight  Une  to  the  west  comer  of  the  house  hereto- 
fore or  late  of  Jacob  Best,  and  the  same  line  continued  to 

the  north  line  of  the  Blenheim  patent;  then  easterly  along  the 
same  to  the  Schoharie  creek;  then  easterly  to  the  northwest 
comer  of  the  town  of  Broome;  then  along  the  northerly  line 
of  the  town  of  Broome,  to  the  west  line  of  Scott's  patent; 
then  northerly  along  said  line  to  Matthias  patent;  then  along 
tibe  southerly  line  of  said  patent  to  a  poiat  south  six  degrees 
east  of  Foster  and  Murphy's  mill-dam ;  then  to  said  mill-dam ; 
then  down  the  centre  of  the  Schoharie  creek,  to  the  south 
branch  of  the  Stony  creek;  then  up  said  creek  to  the  place  of 
beginning. 

6.  The  town  of  Jefferson  shall  contain  all  that  part  of  said  Jeffenom. 
county,  bounded  Nortiiwesterly  and  Northerly,  by  Summit: 
Easterly,  by  Blenheim:  and  Southwesterly  and  Southerly,  by 

the  bounds  of  the  county. 

7.  The  town  of  Middleburgh  shall  contain  all  that  part  of  g^®- 
said  county,  beginning  at  the  place  where  the  Oobleskill  road 
crosses  the  Punch  kill,  and  running  thence  with  a  straight 
line  to  the  northwest  comer  of  a  patent  granted  to  Michael 
Byms  and  others;  then  along  the  northeasterly  bounds  of  the 
town  of  Fulton,  to  the  north  line  of  the  town  of  Broome; 
then  along  the  same  to  the  easterly  bounds  of  the  county ; 
then  northerly  along  the  same  to  the  southeast  comer  of  the 
town  of  Schoharie;  and  then  along  the  southerly  bounds 
thereof  to  the  place  of  beginning. 
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s^^t  ^*  1^^  town  of  Schoharie  shall  contain  all  that  part  of  said 
county,  beginning  at  a  point  in  the  east  bounds  of  the  county, 
two  miles  southerly  of  the  place  where  Foxe's  creek  intersects 
said. bounds;  and  running  thence  westerly  to  the  place  wheie 
Weaver's  stony  creek  originally  emptied  itself  into  the  Scho- 
harie creek;  then  westerly  to  the  place  where  the  Gobleskill 
road  crosses  the  Punch  kill ;  then  with  a  straight  line  to  a  point 
in  the  north  bounds  of  the  county,  five  miles  westerly  of  Scho- 
harie creek;  and  then  along  the  bounds  of  the  county  easterly 
and  southerly,  to  the  place  of  beginning. 

Bhu€iL  9.  The  town  of  Sharon  shall  contain  all  that  part  of  said 

county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county :  and  Easterly,  by  a  line  beginning  in  the  bounds 
of  the  county,  at  the  northwest  comer  of  the  town  of  Carlisle, 
and  running  thence  along  the  west  bounds  of  Carlisle,  to  the 
westerly  corner  of  the  dwelling-house  now  or  heretofore  of 
John  Beddington ;  then  in  a  diroct  line  to  the  westerly  comer 
of  the  dwelling-house  now  or  heretofore  of  Peter  Bogardus; 
then  in  a  direct  line  to  the  northerly  corner  of  the  dwelling- 
house  now  or  heretofore  of  Joseph  Webb;  then  in  a  direct 
line  to  the  westerly  comer  of  the  dwelling-house  now  or  here- 
tofore of  Nicholas  Smith;  and  then  southwesterly  to  the 
nearest  point  in  the  west  bounds  of  the  county. 

See  Laws  of  1840,  ch.  20. 

Summit.  10.  The  towu  of  Summit  shall  contain  all  that  part  of  said 
county,  bounded  as  follows:  beginning  in  the  west  bounds  of 
the  county,  in  the  middle  of  the  road,  near  the  dwelling- 
house  late  of  John  Crane,  deceased;  and  ranning  thence  soutii 
sixty-seven  degrees  east,  forty-five  chains,  to  the  southernmost 
part  of  the  dwelling-house  of  Lewis  Langdon;  then  south 
sixty-four  degrees  and  thirty  minutes  east,  one  hundred  and 
eighty  chains,  to  the  southernmost  part  of  the  dwelling-house 
now  or  late  of  Jonah  Westover;  then  south  sixty-eiffht  de- 
grees east,  two  hundred  and  seventy-five  chains,  to  the  bounds 
of  the  town  of  Fulton;  then  southerly  and  easterly  along  the 
same  to  the  northwest  comer  of  Blenheim;  then  southerly 
along  the  west  bounds  of  Blenheim  ninety-four  chains  and 
fifty  links;  then  north  sixty-eight  degrees  west,  four  hundred 
and  five  chains  to  the  norUieast  comer  of  the  Charlotte  river 
patent;  then  southwesterly  along  the  bounds  of  said  patent 
to  the  bounds  of  the  county;  and  then  northwesterly  and 
northerly  along  the  bounds  of  the  county  to  the  place  of 
beginning. 

SeeLawfl  of  1836,  ch.  31;  1840,  ch.  20;  1846,  ch.  68;  1848,  oh.  92; 
1849,  ch.  385;  1860,  ch.  379;  1861,  ch.  550. 


§  18.  The  county  of  Schenectady  shall  be  divided  into 
^^'  the  towns  of  Duanesburgh,  Glenville,  Neskayuna,  Princetown 

and  Eotterdam,  and  the  city  of  Schenectady,  the  extent  and 
limits  of  which  said  several  towns  shall  be  as  follows: 
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1.  The  town  of  Daanesbnrgh  ghall  oontam  all  that  part  of  d™^  ^ 
ssdd  Goiinty,  bounded  Northerly,  Westerly  and  Southerly,  by  ^««»*^- 
the  bounds  of  the  oounty :  and  Easterly,  by  Prinoetown  and  the 
bonnds  of  the  county. 

ft.  The  town  of  Olenville  shall  oontam  all  that  part  of  said  eionTiue. 
county,  which  lies  northedy  of  the  middle  of  the  Mohawk 
river. 

3.  The  town  of  Neskayuna  shall  contain  all  that  part  of  Neskayima. 
said  county,  bounded  Northerly,  Northeasterly  and  Southerly, 

by  the  bounds  of  the  county:  and  Westerly,  by  the  easterly 
bounds  of  the  city  of  Schenectady. 

4.  The  town  of  Prinoetown  shall  contain  all  that  part  of  Priseetown 
said  county,  bounded  Northerly  and  Southerly,  by  the  bounds 

of  the  county:  Easterly,  by  Botterdam:  and  Westerly,  by  the 
east  bounds  of  a  patent  granted  to  Walter  Butler,  continued 
southerly  to  the  bounds  of  the  county. 

5.  The  town  of  Botterdam  shall  contain  all  that  part  of  said  Botterdam. 
county,  bounded  Northerly  and  Northeasterly,  by  Olenville: 
Easterly,  by  the  dty  of  Schenectady:  Southerly,  by  tiie 
bounds  of  the  county:  and  Westerly,  by  the  westerly  bounds 

of  tbe  patent  of  Sehenectady. 

S  19.  The  county  of  8arato(ra  shall  be  divided  into  the  santogft. 
towns  of  Ballston,  Oharlton,  Olifton,  Oorinth,  Day,  Edin- 
burgh, Oalway,  Greenfield,  Hadley,  Halfioioon,  Malta,  Milton, 
Moreau,  Northumberland,  Providence,  Saratoga,  Saratoga 
Springs,  Stillwater,  Waterford,  and  Wilton;  the  extent  and 
limits  of  which  said  several  towns  shall  be  as  follows: 

1.  The  town  of  Ballston  shall  contain  all  that  part  of  said  sauiton. 
eoimty,  comprehending  the  tract  of  land  commonly  called 

the  five  mile  square,  and  the  west  line  of  the  same  extended 
south  to  the  bounds  of  the  county;  then  along  the  bounds  of 
the  county  to  a  line  run  from  the  south  end  of  Long  lake 
south  fifty-three  degrees  west ;  then  along  that  line  and  the 
east  shore  of  said  lake,  to  the  south  bounds  of  the  said  five 
mile  square. 

See  Laws  of  1849,  ch.  168. 

2.  The  town  of  Oharlton  shall  contain  all  that  part  of  cbuittm. 
said  county,  bounded  Westerly  and  Southerly,  by  the  bounds 

of  the  county:  Easterly,  by  Ballston:  Northerly,  by  Milton 
and  G^way. 

3.  The  town  of  Olifton  shall  contain  all  that  part  of  said  cnitoiu 
county,  bounded  Northerly,  by  Ballston  and  !B([alta :  Easterly, 

by  Halfmoon :  Southerly  and  Westerly,  by  the  bounds  of  the 
county. 

See  Laws  of  1829,  ch.  92. 

4.  The  town  of  Oorinth  shall  contain  all  that  part  of  said  corinth. 
county,  beginning  at  the  southeast  comer  of  the  town  of 
Edinburgh,  and  nmning  thence  south  along  the  east  bounds 

of  Providence  to  a  point  due  west  from  the  middle  of  a  pi^blic 
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TITLE  1  ],jg}|^^y^  goath  of  and  adjoining  the  late  dwelling-honse  of 
GeoTge  8hoYe^  deceased ;  then  east  to  the  middle  of  the  said 
highway;  then  east  to  the  northwest  oomw  of  Wilton;  then 
north  thirty-two  degrees  east,  to  a  place  called  Flitt  Bock,  on 
or  near  the  western  bank  of  said  river;  then  north  to  the 
bounds  of  the. county;  then  westerly  and  northerly  along 
the  bounds  of  the  county  to  a  point  six  miles  north  of  the 
south  bounds  of  said  town  of  Corinth ;  then  west,  parallel  to 
said  south  bounds,  to  the  east  bounds  of  Edinburgh;  and 
then  sofuth  aloi^  the  same  to  the  place  of  beginning. 

See  Lawa  of  1848,  du  9. 

Bty.  5.  The  town  of  Day  shall  contain  all  that  part  of  said 

county,  beginning  at  the  east  comer  of  the  farm  of  Walter 
Hunt,  on  tiie  north  bank  of  the  west  branch  of  the  Hudson 
river,  and  running  fi:om  thence  north  thirty  degrees  and  forty 
minutes  west,  to  the  rear  line  of  the  river  division  of  Palmer's 
purchase;  then  along  the  said  rear  line  westerly,  until  it 
intersects  the  west  bounds  of  the  county;  then  along  the 
said  W/^t  bounds  of  the  county  northerly,  to  the  north  bounds 
of  the  county;  then  along  the  same  until  a  course  of  south 
thirty  degrees  and  forty  minutes  east,  will  strike  the  most 
northerly  comer  of  lot  number  fifty,  in  Palmer's  purchase ; 
then  south  thirty  degrees  and  forty  minutes  east,  to  and  along 
the  easterly  bounds  of  the  lot  marked  H.  T.  P.,  to  the  said 
comer  of  said  lot  number  fifty;  then  along  the  east  bounds 
of  said  lot,  to  the  Sacandaga  river;  then  on  a  course  that 
will  strike  the  east  bounds  of  lot  number  three,  in  the  sub- 
division of  the  twenty-fourth  allotment  of  the  Kayaderosseras 
patent ;  then  south  along  tiie  said  east  bounds  to  the  town  of 
Oorinth;  then  west  along  the  bounds  of  Oorinth,  to  the  west 
comer  thereof;  and  thence  to  the  place  of  beginning. 

sdinimrgh.  6.  Thc  towu  of  Edinburgh  shall  contain  all  that  part  of  said 
County,  bounded  Southeriy,  by  Providence:  Westerly,  by  the 
bounds  of  the  county:  Northerly,  by  Day :  and  Easterly,  by 
Oorinth. 

otximj.  7.  The  town  of  Galway  shall  contain  all  that  part  of  said 
county,  bounded  Easterly,  by  Milton :  Southerly,  by  a  line 
running  from  the  southwest  comer  of  Milton  west,  along  the 
south  bounds  of  the  fourteenth  allotment  of  the  patent  of 
Kayaderosseras,  to  the  west  bounds  of  the  county:  Westerly, 
by  the  bounds  of  the  county:  and  Northerly,  by  Providence, 

Graemieia.  8*  The  town  of  Greenfield  shall  contain  all  that  part  of  said 
county,  beginning  at  the  southeast  comer  of  lot  number 
seven,  in  the  seventeenth  allotment  of  the  patent  of  Kayade- 
rosseras, and  ranning  thence  westerly  along  the  north  bounds 
of  the  sixteenth  allotment  of  said  patent,  to  the  southeast 
comer  of  Providence ;  then  north  on  the  east  line  of  the  same 
to  the  southwest  comer  of  Oorinth ;  then  easteriy  along  the 
south  bounds  of  Oorinth,  to  the  west  bounds  of  the  twenty- 
third  allotment ;  then  along  the  same  southerly  to  the  north 
bounds  of  the  seventeenth  allotment ;  then  along  the  same 
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aovtbwefitody  to  lot  nnukber  seven  in  said  seventeenth  aBot-   ™^  ^ 
ment;  then  southerly  along  the  east  bounds  thereof  to  the 
place  of  heginnmg. 

9.  The  town  of  Hadley  shall  contain  all  that  part  of  said  °*^^' 
ooanty,  bounded  Northerly  and  Easterly,  by  the  bounds  of 

the  county:  Southerly,  by  Oocinth:  and  Westerly,  by  Day.  * 

10.  The  town  of  Hcdfrnoon  shall  contam  all  that  part  of  said  Hauknoon. 
county,  bounded  Northerly,  by  Ajithony's  kill :  Easterly,  by 

the  east  bounds  of  the  county:  Southeriy,  by  Waterford 
and  the  south  bounds  of  the  county:  and  Westeriy,  by  a  line 
beginning  at  the  outlet  of  Eound  lake ;  then  running  south 
to  the  east  side  of  William  Gates's  grist-miU ;  then  southerly 
through  the  centre  of  the  mill-pond,  across  the  bridge  over 
said  pond ;  then  southerly  to  the  west  side  of  Josei^  Merrill's 
dwelling-house ;  then  south  to  the  Van  Sdiau^  line ;  then 
along  said  line  to  the  Mohawk  liver,  varying  the  same  at  the 
dwelling  house  of  Ephraim  Stevens,  so  as  to  leave  the  sanra 
on  the  west  side  of  said  line. 

11.  The  town  of  Malta  shall  contain  all  that  part  of  said  ^'^^ 
county,  comprehended  within  the  following  bounds,  to  wit : 
beginning  in  the  north  bounds  of  the  town  of  HaLhooon,  at 

a  place  where  a  small  creek,  known  by  the  name  of  Dwaas' 
k^  empties  into  Anthony's  kill,  and  running  thence  northerly 
on  a  straight  line  to  a  place  where  the  most  easterly  small 
creek  empties  into  the  south  end  of  the  Saratoga  lake;  then 
northwesterly  through  the  middle  of  said  lake,  to  the  south- 
west comer  of  Sacato^ ;  thence  westerly  along  a  continuation 
of  the  north  line  of  Stillwater  to  the  easterly  bounds  of  Milton ; 
then  south  along  the  easterly  bounds  of  Milton  and  Ballston, 
to  the  southeast  comei:  of  Ballston ;  then  on  a  straight  line  to 
the  place  of  beginning. 

See  Laws  of  1840,  oh.  84;  1841,  oh.  82. 

12.  The  town  of  Milton  shall  contain  all  that  part  of  said  i^*<^ 
coimty,  bounded  Northerly,  by  Greenfield :  Easterly,  by  the 
east  Ime  of  the  fourteenth  allotment  of  the  Kayaderosseras 
patent,  and  the  same  continued  to  the  north  Une  of  the 
sixteenth  allotment:  Southerly,  by  a  line  beginning  in  the 
southeast  comer  of  the  fourteenth  allotment  of  the  patent  of 
Kayaderosseras^  and  running  thence  west  along  tiie  south 
bounds  of  the  said  allotment,  to  the  middle  of  the  south  bounds 

of  lot  number  nine  m  the  subdivision  of  the  allotment  afore- 
said: and  Westerly,  by  a  line  running  fix>m  thence  due  north 
to  the  southwest  comer  of  the  town  of  Greenfield. 

13.  The  town  of  Moreau  shall  contain  aU  that  part  of  said  ^o*"^- 
county,  bounded  Westerly,  by  Corinth:  Southerly,  by  North- 
umberland and  Milton:  and  Northerly  and  Easterly,  by  the 
bounds  of  the  county. 

14.  The  town  of  Northumberland  shall  contain  all  that  part  ^^^ST' 
of  said  county,  beginning  in  the  east  bounds  of  the  county, 

at  an  easterly  continuation  of  the  north  bounds  of  lot  number 
four,  in  the  twentieth  general  allotment  of  the  patent  of 
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Kayaderosseru,  and  ranning  thence  westerly  in  the  direction 
of  said  north  bounds,  the  distance  of  five  miles  and  fifty-thiee 
rods  from  the  west  bank  of  Hudson's  river;  then  southerly 
one  degree  east  to  the  north  bounds  of  the  tenth  allotment  of. 
said  patent;  then  east  along  the  same  and  continuation  there- 
of, to  the  bounds  of  the  coimty ;  and  then  nor&erly  along  the 
same,  to  the  place  of  beginning. 

proTidwice.  15.  The  towu  of  Providencc  shall  contain  all  that  pM*  of 
said  county,  beginning  at  the  northwest  comer  of  Milton, 
and  running  thence  a  west  course,  on  a  parallel  line  with  the 
north  bounos  of  the  town  of  Charlton,  to  the  west  bounds  of 
the  county;  then  north  along  the  same  six  miles;  then  east- 
erly on  a  straight  line  parallel  with  the  south  bounds,  to  a 
line  running  north  from  the  northwest  comer  of  Milton;  then 
south  along  said  line,  to  the  place  of  beginning. 

saratogt.  16*  The  towu  of  Saratoga  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Northiunberland  and  Wilton: 
Easterly,  by  the  east  bounds  of  the  county:  Southerly,  by 
Stillwater:  and  Westerly,  by  Saratoga  Springs  and  Malta. 

Bantogft         17.  The  towu  of  Saratoga  Springs  shall  contain  all  that  part 

Springs,  ^f  ggj^  county,  bounded  Northerly,  by  Greenfield  and  Wilton : 
Westerly,  by  Milton:  Southerly,  by  Malta:  and  Easterly,  by 
a  line  beginning  at  the  northeast  comer  of  Malta;  then  down 
the  midfUe  of  the  Saratoga  lake  and  Fish  creek,  to  a  point 
two  rods  above  Stafford's  bridge,  and  running  thence  so  as  to 
include  said  bridge  and  a  piece  of  land  four  rods  wide,  to  a 
point  two  rods  below  said  bridge;  and  then  due  north  to  the 
south  bounds  of  Wilton. 

stiuwater.  18.  The  towu  of  Stillwatcr  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Halfmoon:  Easterly,  by  the 
east  bounds  of  the  county:  Westeriy,  by  Malta:  and  North- 
erly by  the  north  bounds  of  lot  number  seventeen  in  Saratoga 
patent,  continued  in  the  some  direction  west  to  the  town  of 
Malta. 

waterford.  19.  The  towu  of  Watcrford  shall  contain  ail  that  part  of  said 
county,  beginning  in  the  bounds  of  the  county,  in  the  Mo- 
hawk river,  at  the  mouth  of  a  certain  creek  or  run  of  water 
which  (grosses  the  road  leading  ftom  the  village  of  Waterfcod 
to  Ballston,  at  the  foot  of  the  hill  a  little  to  the  northwest- 
ward of  the  dwelling-house  now  or  late  of  Claudius  Stannard, 
and  running  up  the  said  creek  to  where  it  crosses  the  road  as 
aforesaid;  then  south  seventy-three  degrees  and  thirty  min- 
utes east,  one  hundred  and  sixty  chains  and  thirty  links,  to 
where  a  creek  called  the  Mudder  kill  intersects  the  public  road 
leading  from  the  village  of  Waterford  to  Stillwater;  then 
down  the  said  Mudder  kill  to  its  entrance  into  the  Hudson 
river;  then  east  to  the  bounds  of  the  county;  and  then  along 
the  bounds  of  the  county  southerly  and  westerly,  to  the  place 
of  beginning. 

wntoB.  20.  The  town  of  Wilton  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  bounds  of  North- 


Digitized  by  LjOOQIC 


CHAP,  n.]  TOWNS  IN  MONTGOMERY.  139 

omberlaBd,  oontfamed  west  to  the  northeast  oomer  of  Green-   ™^  ^ 
field:  Easterly,  by  Northumberland:  Soatherly,  by  a  westerly 
continuation  of  the  south  bounds  of  Northumberland:  and 
Westerly,  by  Greenfield. 

See  Laws  of  1839,  oh.  92;  1840,  oh.  84;  1841,  db.  8S;  1848,  oh.  9 ;  1849, 
oh.  158. 

S  20.  The  county  of  Montgowaery  shall  be  divided  into  Montgoi». 
the  towns  of  Amsterdam,  Broadalbm,  Can^oharie,  Oharles- 
ton,  Ephratah,  Florida,  Glen,  Johnstown,  Mayfleld,  Minden, 
Northampton,  Oppenheim,  Palatine,  Boot,  and  Stratford,  the 
extent  and  Ihnits  of  which  said  several  towns  shall  be  as 
follows: 

1.  The  town  of  Amsterdam  shall  contain  all  that  part  of 
said  county,  beginning  in  the  Mohawk  river,  at  the  point 
where  it  intersects  the  east  bounds  of  the  county,  and  run- 
ning thence  westerly  along  the  said  river,  until  a  small  bridge 
in  the  main  road  fix)m  Utioa  to  Schenectady,  in  the  year  one 
thousand  seven  hundred  and  ninety-three,  near  to  the  house 
then  of  Victor  A.  Putnam,  shall  be  due  north ;  then  north,  as 
the  needle  then  pointed,  six  miles;  then  southeasterly  so  as  to 
strike  the  east  bounds  of  the  county,  six  miles  north  of  the 
place  of  beginning;  and  then  south  along  the  bounds  of 
the  county,  to  the  place  of  beginning. 

See  Laws  of  1838,  ch.  332. 

2.  The  town  of  Broadalbin  shall  contain  all  that  part  of  Broadaiun. 
said  county,  beginninff  in  the  east  bounds  of  the  county,  at 

the  northeast  comer  of  Amsterdam,  and  running  thence  north- 
westerly along  the  northeasterly  bounds  of  the  said  town  of 
Amsterdam,  to  the  middle  of  the  said  boundary  hue;  then 
north  as  the  needle  pointed  in  the  year  one  thousand  seven 
hundred  and  ninety-three,  to  the  town  of  ^Northampton;  then 
east^ly  along  the  southerly  bounds  of  Northampton  to  the 
east  bounds  of  the  county;  then  south  along  the  same  to  the 
place  of  begiQning. 

3.  The  town  of  Oan%joharie  shall  contain  all  that  part  of  ^^o- 
said  county,  bounded  Northerly,  by  the  Mohawk  river:  West- 
erly, by  Minden:  Southerly,  by  the  south  bounds  of  the 
county:  and  Easterly,  by  the  west  bounds  of  Boot. 

See  Laws  of  1849,  oh.  88. 

4.  The  town  of  Oharleston  shall  contain  all  that  part  of  chariMton. 
said  county,  bounded  Northerly,  by  Glen:  Easterly,  by  the 
middle  of  Schoharie  creek:  Southerly,  by  the  soutib  bounds 

of  the  county:  and  Westerly,  by  Boot* 

5.  The  town  of  Ephratah  shall  contain  all  that  part  of  said  Ephntioi. 
county,  bounded  Southerly,  by  the  town  of  Palatine:  West- 
erly, by  Oppenheim:  NorQierly,  by  Stratford:  and  Easterly, 

by  Johnstown. 

6.  The  town  of  Florida  shall  contain  all  that  part  of  said  Florida. 
county,  bounded  Westerly,  by  Oharleston  and  Glen:  North- 
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^^^  euterly,  by  the  Mobawfc  jxvet:  and  Bantheagterly,  by  tliB 
boundd  of  the  county. 

muu  7.  The  town  of  Glen  shall  contain  all  that  part  ai  said 

county,  bounded  Southerly,  by  a  line  beginning  on  the  west 
bank  of  the  Schoharie  creek  five  chainsJMmtherly  of  the  house 
now  or  late  of  Sylvanus  Wilcox;  and  running  thence  west- 
erly in  a  direct  line  to  a  point  ha^  a  mile  north  of  the  north- 
east comer  of  lot  number  fifty-seven  in  Oorry's  patcfnt,  and 
the  same  continued  to  the  east  bounds  of  Boot:  Easterly,  by 
the  middle  of  Schoharie  creek :  Westerly,  by  Root :  and  North- 
erly, by  the  Mohawk  river. 

jdbastowiL  8.  The  town  of  Johnstown  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  the  Mohawk  river:  £)asterly, 
by  Mayfield  and  Amsterdam :  Northerly,  by  the  north  bounds 
of  the  county:  and  Westerly,  by  a  line  running  fit)m  the  hiH 
called  Anthony's  nose,  north  to  the  bounds  of  the  county. 

See  Laws  of  183t,  ch.  162. 

ifayiiBid.  9.  The  towu  of  Mayfield  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  north  bounds  of  the 
county:  Easterly,  by  the  west  bounds  of  Broadalbin,  and  the 
same  continued  north  to  the  north  bounds  of  the  oounty: 
Southerly,  by  Amsterdam:  and  Westerly,  by  a  line  continued 
north  fi!om  the  northwest  comer  of  Amsterdam. 

vindeii.  10.  The  town  of  Minden  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  Mohawk  river:  Easterly 
and  Southeasterly,  by  a  line  beginning  at  the  place  where 
the  Otsq[uago  creek  Mis  into  the  said  river;  and  ninning 
thence  up  the  middle  of  said  creek  to  its  junction  with  tbe 
Otsquene  creek;  then  with  a  straight  line  to  the  south  bounds 
of  the  county  at  the  northeast  comer  of  ^ringfield  patent: 
and  Westerly,  by  the  bounds  of  the  county. 

See  Laws  of  1849,  ch.  89. 

Northamp.       11.  The  towu  of  Northampton  shall  contain  all  that  part  of 
^^  said  county,  bounded  Northeriy  and  Easterly,  by  the  bounds 

of  the  county:  Southerly^  by  a  line  beginning  in  the  east 
bounds,  of  the  county  at  the  place  where  the  same  are  inter- 
sected by  the  southerly  bounds  of  the  farm  now  or  late  of 
Godfrey  Shoe;  and  running  thence  west  as  the  mi^gnetic 
needle  pointed  in  the  year  one  thousand  eight  hundred 
and  one,  to  the  east  bounds  of  Mayfield ;  and  Westerly,  by 
Mayfield. 
oppen-  12.  The  town  of  Oppenheim  diall:  contain  all  tiiat  pjart  of 

^^'^^  said  county,  beginning  on  the  Mohawk  river,  on  ihe  division 
line  of  James  Oochrane  and  Peter  0.  Fox,  and  running  tb^ioe 
along  the  said  line,  and  the  same  continned  until  it  intersects 
the  division  line  of  Klock  and  Harrison's  patents;  tfaenwitb 
a  straight  line  to  the  southerly  bounds  of  the  town  of  Stratford 
at  a  certain  point  midway  between  the  westedy  bounds  of 
Johnstown,  and  the  west  bounds  of  the  county;  then  ncKrtb- 
westedy  along  tbe  southerly  boundb  of  Stratfovd,  to  tbe 
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bounds  of  tho  eonnty ;  fhen  MotSieriy  along  &e  same  to  the 
Mohawk  river;  and  then  easterly  along  the  said  river,  to 
the  place  of  be^nning. 

See  Laws  of  1838,  oh.  889. 

13.  The  town  of  Palatine  shall  contain  all  that  part  of  said  p*>^b«-  . 
county,  bounded  Southerly,  by  the  Mohawk  river :  Westerly, 

by  Oppenheim ;  Northerly,  by  the  middle  of  the  turnpike  road 
leadid^  fiom  the  house  of  John  0.  Kellls  to  Johnstown:  and 
Easterly,  by  Johnstown* 

14.  T^e  town  of  Boot  shall  contain  all  that  part  of  said  A«>t 
county,  bounded  Northerly,  by  the  Mohawk  river :  Easterly, 

by  a  line  beginning  at  the  place  where  Printup's  creek  empties 
into  said  river,  and  running  thence  south  two  degrees  and 
twenty  minutes  west,  to  me  south  bounds  of  the  county: 
^Southerly,  by  the  south  bounds  of  the  county:,  and  Westerly, 
by  a  line  beginning  in  the  south  bounds  of  tihe  county,  where 
the  same  axe  intersected  by  the  west  line  of  lands  now  or  late 
of  David  Gordcm,  and  running  thence  westerly,  to  tihe  south- 
east comer  of  the  £Eurm  now  or  late  in  tiie  occupation  of 
Goshen  Yan  Alstyne;  and*  then  in  a  straight  course  to  t^e 
Mohawk  river,  at  the  northwest  comer  of  the  hmd  now  or 
late  of  Bynier  B.  Van  Evera. 

15.  The  town  of  Stratford  shall  oontiun  all  that  part  of  said  s<»<«m 
eounty,  bounded  Westerly  and  Northerly,  by  tixe  bounds  of 

the  eounty:  Easterly,  by  Johnstown:  and  Southerly,  by  a 
fine  beginning  at  the  East  Oanada  creek,  on  the  north  line  of 
the  second  tier  of  lots  in  Lett  and  Low^s  patent,  and  running 
thence  southeasterly  along  the  said  line,  and  the  same  con- 
dnned,  to  the  west  bounds  of  Johnstown. 

See  Laws  of  1831,  ch.  99;   1837,  ch.  152 ;   1888,  eh.  333;   1842,  ch.  Itl ; 

1849,  ch.  89. 
Bj  Seicdon  Laws  of  1638,  ch.  332,  the  coun^  of  Fulton  was  erected  out 

of  the  county  of  Montgomery. 

S  21.  The  county  of  Hanlltoii  shall  be  divided  into  the  namutou. 
towns  of  Hope,  Lake-Pleasant,  and  Wells,  the  extent  and 
limits  of  which  said  several  towns  shall  be  as  follows : 

u  The  town  of  Hope  shall  contain  all  that  part  of  said  Hope, 
eoonty^  bounded  as  follows :  beginning  in  tlie  east  bounds  of 
the  county,  east  fix>m  the  northeast  comer  of  patent  number 
aix  in  Bergen's  purchase,  and  rnnninff  thence  west  eleven 
miles;  then  south  to  the  bounds  of  the  county;  and  then 
along  the  same  east  and  north  to  the  place  of  b^inning. 

See  lAwa  of  1847,  oh.  848. 

^.  The  town  of  Lake-Pleasant  shfdl  contain  all  that  part  of  |^„^ 
said  connty,  bounded  Northerly,  Westerly  and  Southerly,  by 
tiie  bonnds  of  the  county:  and  Easterly,  by  Hope  and  Wells. 

3,  The  town  of  Wells  shall  contain  all  that  part  of  said  ^•"'• 
Munty,  bounded  Northerly  and  Basterly,  by  the  bounds  of 
the  counly :  Southerly,  by  Hope :  and  Westerly,  by  a  line  run 
iK^rtii  ftom  the  northwest  comer  of  Mayfleld,  in  the  county 
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imx  i.    ^f  MoBligonieiy,  to  the  north  bounds  of  the  said  coonty  of 
Hamilton. 

See  Laws  of  1835,  ch.  86;  1836^  eh.  364;  1S31,  dL  818;  1838,  du  813; 
1869,  ch.  616;  1860,  ch.  20Q;  1862,  ch.  491. 

wathinc.        2  22.  The  county  of  l¥asliiii|[rtoii  shall  be  divided  into 

^*'  the  towns  of  Argyle,  Gambridge,  Dresden,  Easton,  Fort-Ann, 

Fort-Edward,  Granville,  Greenwich,  Hampton,  Hartford, 
Hebron,  Jackson,  Kingsbury,  Putnam,  Salem,  Whitecreek, 
and  Whitehall,  the  extent  and  limits  of  which  said  several 
towns  shall  be  as  follows : 

Argyle.  1.  The  towu  of  Argylc  shall  contain  all  that  part  of  said 

county,  bounded  Southerly,  by  Greenwich:  Westerly,  by 
Fort-Edward :  Northerly,  by  Kingsbury  and  Hartford :  and 
Easterly,  by  the  east  bounds  of  a  tract  of  land,  called  the 
township  of  Argyle. 

Gamhridge.  2.  The  towu  of  Oambridgo  shall  contain  all  that  part  of 
said  county,  bounded  Easterly,  by  the  town  of  Whitecreek : 
Westerly,  by  Easton :  Souttierly ,  by  the  bounds  of  the  county : 
and  Northerly,  by  Jackson. 

Bneden.  3.  The  towu  of  Drcsdcu  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  a  line  beginning  at  a  point  on 
the  west  margin  of  Lake  Ghamplain,  near  Pulpit-Point,  and 
running  from  thence  east  to  the  east  bounds  of  the  county, 
and  from  said  place  of  beginning  westerly,  alon^  the  south 
line  of  a  range  of  lots,  on  a  part  of  which  Levi  Selding  and 
Josiah  Olark  heretofore  resided,  or  now  reside,  to  the  west 
bounds  of  the  county:  Southerly,  by  Fort-Ann  and  White- 
hall :  and  Westerly  and  Easterly,  by  the  bounds  of  the  county. 

Basum.  4.  Thc  towu  of  Eastou  shall  contain  all  tibat  part  of  said 

county,  bounded  Southerly  and  Westerly,  by  the  bounds  of 
the  county:  Easterly,  by  the  east  bounds  of  Saratoga  patent: 
and  Northerly,  b^  the  BattenkUl. 

Fort-Aim.  6.  The  towu  of  Fort-Anu  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Kingsbury  and  the  Provincial 
patent:  Easterly,  by  Granville  and  Whitehall:  Northerly,  by 
a  line  to  be  drawn  from  the  head  of  South  bay,  on  Lake 
Ghamplain,  to  a  place  called  Shelving-Eock,  on  Lake  George: 
and  Westerly,  by  a  line  beginning  at  the  northwest  comer  of 
the  town  of  Kingsbury,  and  running  thence  in  direction 
of  Kingsbury  west  bounds,  till  it  strikes  the  waters  of  Lake 
George ;  then  along  the  waters  of  said  lake  to  the  said  place 
called  Shelving-Bock.    . 

Foit-  ^  6.  The  town  of  Fort-Edward  shall  contain  all  that  part  of 

saidcounty,  bounded  Northerly,  by  Kingsbury:  Easterly,  by 
a  line  beginning  in  the  south  bounds  of  Kingsbuiy,  between 
lots  number  one  hundred  and  twenty-seven  and  one  hundred 
and  twenty-eight,  and  running  thence  south  one  degree  and 
thirty  minutes  east,  to  the  southwest  comer  of  lot  number 
one  hundred  and  twenty-six;  then  east  to  the  east  bounds 
of  Schuyler's  patent;  then  southerly  along  the  east  bounds  of 


Sdward. 
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said  patent,  to  the  nortb  bounds  of  Oreenwicb:  Southerly,  by 
Oieenwicfa:  and  Westerly,  by  the  bounds  of  the  county. 

7.  The  town  of  GTanville  diall  contain  all  that  part  of  said  Qname, 
county,  bounded  Easterly,  by  the  east  bounds  of  the  county: 
Southerly,  by  Hebron:  Westerly,  by  the  tract  called  the  Pro- 
yincial  patent,  and  a  tract  called  the  Artillery  patent:  and 
Northerly,  by  a  tract  heretofore  called  Skeensborough,  and  a 

line  running  east  from  the  southeast  comer  thereof  to  the 
east  bounds  of  the  county. 

8.  The  town  of  Greenwich  shall  contain  all.  that  part  of  said  areenwicii. 
county,  bounded  Southerly,  by  Easton  and  Jackson :  West- 
erly, by  the  bounds  of  the  county:  and  Northerly  and  East- 
erly, by  a  line  beginning  in  the  west  bounds  of  the  county,  at 

a  point  due  west  from  the  northwest  comer  of  a  farm  hereto- 
fore or  lately  occupied  by  Solomon  Smith;  then  nmning  east 
to  the  said  comer,  and  on  the  north  line  of  said  farm,  to  the 
west  line  of  the  township  of  Argyle;  then  southeily  on 
the  said  west  line  to  the  north  line  of  a  patent  granted  to 
Donald  Oampbell  and  others;  then  easterly  on  the  north  line 
of  said  OampbelPs  patent,  to  the  northeast  comer  thereof; 
then  on  a  direct  line  to  the  northwest  comer  of  lot  number 
twenty-nine,  in  the  town  of  Argyle;  then  due  east  to  the  east 
side  of  Long  lake;  then  northerly  along  the  east  side  of  said 
lake,  to  a  western  continuation  of  the  north  bounds  of  lot 
number  seventy-one;  then  easterly  along  said  continuation 
and  said  north  bounds,  to  the  east  bounds  of  the  township  of 
Argyle;  then  southerly  alon^  the  same  to  the  northeast  comer 
of  lot  number  sixty-eight;  then  along  the  north  bounds  there- 
of, and  the  north  bounds  of  lot  number  sixty-seven,  west,  to 
the  northwest  comer  of  said  lot  number  sixty-seven;  then 
along  the  west  bounds  thereof,  to  the  middle  of  the  Bat- 
tenkill, 

9.  The  town  of  Hampton  shall  contain  all  that  part  of  said  Hampum. 
county,  bounded  Easterly,  by  the  east  bounds  of  the  county; 
Southerly,  by  Granville:   Westerly,  by  the  tract  heretofore 
called  Skeensborough,  and  a  line  running  from  the  northeast 
comer  thereof  north  to  the  north  bounds  of  the  county. 

10.  The  town  of  Hartford  shall  contain  all  that  part  of  said  uuttotd, 
county,  commonly  called  and  known  by  the  name  of  th^  Pro-  . 
vincial  patent. 

11.  The  town  of  Hebron  shall  contain  aill  that  part  of  said  Hebroo^ 
county,  bounded  Easterly,  by  the  east  bounds  of  the  county: 
Southerly,  by  Salem:  Westerly,  by  Argyle  and  the  tract 
called  the  Provincial  patent:  and  Northerlv,  by  an  east  and 
west  line  ran  from  the  southeast  comer  of  a  tract  formerly 
granted  to  Lieutenant  Bym. 

12.  The  town  of  Jackson  shall  contain  all  that  part  of  said  JackBon. 
county,  beginning  at  the  turnpike  bridge  crossing  Battenkill, 

and  running  thence  down  said  kill  to  the  west  bounds  of 
Easton;  then  southerly  along  said  west  bounds  to  the  high- 
way near  the  dwdllng-house  now  or  late  of  William  Golci; 
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then  easterly  on  said  road  near  to  and  passing  the  dwelling* 
house  now  or  late  of  Jonathan  Pallman;  tiien  easterly  on 
said  road  to  the  store  now  or  late  of  WiUiain  Stevens<Mi;  then 
east  between  the  dwelling-honse  and  store  of  tiie  said  Williun 
Stevenson,  to  the  road  leading  through  the  &rm  now  or  late 
of  Solomon  Dean;  then  easterly  to  the  southeast  corner  of 
the  jEorm  now  or  late  of  Lemuel  Bower;  then  easterly  to  the 
northwest  comer  of  the  &nn  now  or  late  of  Edward  Dillan; 
then  easterly  to  the  bounds  of  the  county  west  of  the  dwell- 
ing-house now  or  late  of  William  Worden  in  the  state  of  Ver- 
mont; then  northerly  along  the  bounds  of  the  county  to 
Battenkill ;  and  then  down  said  kill  to  the  place  of  beginning. 

13.  The  town  of  Kingsbury  shall  contain  all  that  tract  of 
land,  'commonly  called  and  known  by  the  name  of  Elngs- 
bury»  with  its  west  bounds  extended  south,  and  its  south 
bounds  extended  west  to  the  bounds  of  the  county. 

14.  The  town  of  Putnam  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Dresden:  and  Northerly,  East- 
erly and  Westerly,  by  the  bounds  of  the  county. 

15.  The  town  of  Salem  shall  contain  all  that  part  of  said 
county,  bounded  Easterly,  by  the  east  bounds  of  the  county: 
Southerly,  by  Jackson:  Westerly,  by  Axgyle  and  Greenwich: 
and  Northerly,  by  the  north  bounds  of  a  tract  called  Turner's 
patent,  9.nd  a  line  running  from  the  northeast  comer  thereof 
east  to  tibie  east  bounds  of  the  county. 

16.  The  town  of  Whitecreek  shall  contmn  all  that  part  of 
said  county,  bounded  Northerly,  by  Jackson:  Easterly  and 
Southerly,  by  the  bounds  of  the  county:  and  Westerly,  by  a 
line  beginning  at  the  turnpike  bridge  crossing  Hosick  river, 
and  running  thence  northerly  on  the  tump&e  road  to  the 
south  bounds  of  Jackson.         ^ 

17.  The  town  of  Whitehall  shall  contain  all  that  part  of 
said  county,  bounded  Easterly,  by  Hampton:  Southerly,  by 
the  south  bounds  of  the  tract  heretofore  called  Skee^borough: 
Westerly,  by  the  west  bounds  of  the  said  tract  and  the  waters 
of  South  bay :  and  Northerly,  by  the  north  bounds  of  the 
county. 

S  23.  The  county  of  l¥arreit  shall  be  divided  into  the 
towns  of  Athol,  Bolton,  Oaldwell,  Chester,  Hague,  Johna- 
burgh,  Luzeme,  Queensbury  and  Warrensburgh,  the  extent 
and  limits  of  which  said  several  towns  shall  be  as  follows: 

1.  The  town  of  Athol  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Johnsburgh:  Easterly,  by  the 
east  bank  of  the  north  branch  of  Hudson's  river:  and  South- 
erly and  Westerly,  by  the  bounds  of  the  county. 

2.  The  town  of  Bolton  shall  contain  all  that  part  of  said 
county,  beginning  at  the  northeast  comer  of  Oaldwell,  and 
running  thence  westerly  along  the  north  bounds  of  Oaldwell 
to  Schroon  river;  then  northerly  on  the  east  bank- of  Schroon 
river  and  lake  to  the  south  bounds  of  Hague;  th^ieastedy 
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along  the  sonth  bounds  of  Hagae  to  the  east  side  of  Lake   ™"  ** 
Geoige;  then  southerly  on  the  east  bank  of  Lake  George  to 
the  northeast  comer  of  Houghton's  patent;  and  then  along 
the  east  bounds  of  Oaldwell  to  the  place  of  beginning. 

3.  The  town  of  Oaldwell  shall  contain  all  l^t  part  of  said  oudwtdi. 
county,  beginning  at  the  northeast  comer  of  the  patent 
commonly  called  Shonnard's  patent,  and  running  thence 
westerly  to  the  northeast  comer  of  Moses  and  Leyy*s 
patent;  then  along  the  north  line  of  said  patent  to  the 
Schroon  river;  then  down  the  said  river  to  a  point  five 

rods  above  where  it  is  crossed  by  the  road  that  leads  from 
Lake  George;  then  south  to  an  easterly  continuation  of  the' 
north  bounds  of  Luzerne;  then  west  to  the  northeast  comer 
of  Luzerne;  then  south  along  the  east  bouuds  thereof  to  a 
westerly  continuation  of  the  north  bounds  of  the  patent  of 
Queensbury;  then  easterly  along  the  same  and  along  said 
north  bounds  to  the  southeast  comer  of  Houghton's  patent; 
then  northerly  along  the  east  line  of  said  patent  to  the  north- 
east comer  thereof;  and  then  crossing  Lake  George  to  the 
place  of  beginning. 

4.  The  town  of  Chester  shall  contain  all  that  part  of  said  chatter, 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Easterly,  by  the  east  side  of  the  Schroon  lake,  and  the  Schroon 
branch  of  Hudson's  river :  Southerly,  by  the  north  bounds  of 

the  township  of  Hyde :  and  Westerly,  by  the  east  bank  of  the 
north  branch  of  Hudson^s  river. 

5.  The  town  of  Hague  shall  contain  all  that  part  of  said  Hague, 
county,  bounded  Northerly  and  Easterly,  by  the  boimds  of 

the  county:  Southerly,  by  a  line  beginning  at  a  Hemlock 
tree  on  the  west  shore  of  Lake  George,  nearly  opi)Osite  the 
south  end  of  Vicar's  island,  and  nmning  thence  nortii  fifty- 
eight  decrees  west,  to  the  Schroon  lake,  and  the  same  line 
continued  southeasterly  to  the  bounds  of  the  county:  and 
Westerly,  by  the  east  wore  of  Schroon  lake. 

6.  The  town  of  Johnsburffh  shall  contain  all  that  part  of  Johns- 
said  county,  beginning  at  me  southwest  comer  of  the  town  ^'^ 
of  Chester,  and  mnning  thence  along  the  line  of  Hyde  town- 
ship, to  the  most  westerly  comer  thereof;  then  west,  to  the 
bounds  of  the  coimty:  then  northerly  and  easterly  along 

the  bounds  of  the  county,  to  the  norUiwest  comer  of  Ohester; 
and  then  along  the  west  bounds  of  Chester,  to  the  place  of 
beginning. 

7.  The  town  of  Luzeme  shall  contain  all  that  part  of  said  Liuenie. ' 
eoimty,  bounded  oh  the  East,  by  a  line  running  parallel  with 

the  west  boimds  of  the  townsUp  of  Queensbury,  at  the  dis- 
tance of  one  mile  west  of  said  west  bounds,  and  the  same 
continued  north:  on  the  "North  by  an  easterly  continuation 
of  the  north  bounds  of  the  county  of  Saratoga :  and  on  the 
West  and  South,  by  the  bounds  of  the  county. 

8.  The  town  of  Queensbury  shall  contain  all  that  part  of  gjjy*^ 
said  county,  bounded  Southerly  and  Easterly,  by  the  bounds      ' 
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of  the  county:  Westerly,  by  Luzerne :  and  Northerly,  by  a 
line  beginning  at  the  southwctst  comer  of  Oaldwell,  and 
running  thence  easterly  and  northerly  along  the  bounds  of 
Galdwell,  to  Lake  Gteorge ;  and  then  along  the  east  shore 
of  Lake  George  to  the  bounds  of  the  county. 
wtrreoB-  9.  The  towu  of  WaiTensburgh  shall  contain  all  that  part 
i>n^.  ^f  gg|^  county,  bounded  Northerly,  by  Chester :  Easterly,  by 
Bolton  and  Oaldwell :  Southerly,  by  Queensbury  and  Luzerne: 
and  Westerly,  by  Athol. 

See  Laws  of  1838,  ch.  132;  1853,  oh.  667. 


Point 


S  24.  The  county  of  Emcx  shall  be  divided  into  the  towns 
of  Chesterfield,  Crown-Point,  Essex,  Elizabethtown,  Jay, 
Keene,  Lewis,  Minerva,  Moriah,  Newcomb,  Schroon,  Tieon- 
deroga,  Westport,  Willsborough  and  Wilmington,  tiie  extent 
and  limits  of  which  said  several  towns  shall  be  as  follows : 

Chester  1.  The  towu  of  Chesterflcld  shall  contain  all  that  part  of 
said  county,  bounded  Northerly  and  Easterly,  by  the  bounds 
of  the  county:  Southerly,  by  a  line  beginning  in  the  east 
bounds  of  the  county,  and  running  thence  with  a  straight 
line  through  the  mouth  of  HowelPs  brook,  to  the  twelve  mile 
tree  in  the  east  bounds  of  the  old  Military  tract ;  and  West* 
erly,  by  a  line  commencing  in  the  last  mentioned  line,  at  the 
distance  of  one  hundred  chains  from  the  said  twelve  mUe  tree, 
and  running  thence  along  the  height  of  land,  as  the  same  has 
been  heretofore  run  for  the  boun(&  of  said  town,  to  the  north 
bounds  of  the  county. 

Crown  2.  The  towu  of  Crown-Poiut  shall  contain  all  that  part  of 

said  county,  bounded  Southerly,  by  Ticonderoga:  Westerly, 
by  Schroon :  Easterly,  by  the  east  bounds  of  the  county :  and 
Northerly,  by  Moriah. 

Bee  UwB  of  1840,  ch.  31 ;  1861,  ch.  841. 

xisex.  3.  The  town  of  Essex  shall  contain  all  that  part  of  said 

county,  beginning  on  the  bank  of  Lake  Cluanplain,  eight 
chains  north  from  the  southeast  comer  of  a  patent  of  land 
granted  to  John  ConoUy;  and  running  thence  south  eighty- 
nine  degrees  west,  five  hundred  and  forty-one  chains  and 
eighty-five  links  to  a  stake  standing  seventeen  chains  and 
ninety  links  north  from  the  northwest  comer  of  the  Brookfield 
patent ;  and  running  then  south  three  hundred  and  seventy- 
nine  chains;  then  east  to  the  southwest  comer  of  James 
Judd's  patent;  then  along  the  south  line  thereof,  to  the  bank 
of  Lake  Champlain;  then  east  to  the  bounds  of  the  county; 
then  northerly  along  the  same,  to  a  point  opposite  the  place 
of  beginning;  and  then  westerly  to  the  place  of  beginning. 

ffiiabetii-  4.  The  town  of  Elizabethtown  shidl  contain  all  that  pa^ 
of  said  county,  bounded  Westerly,  by  Keene :  Southerly,  by 
Moriah :  Easterly,  by  Westport :  and  Northerly,  by  the  north 
bounds  of  Westport,  continued  westerly  to  the  town  of  Keene. 

See  LawB  of  1844,  oh.  12. 


town. 
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5«  The  town  of  Jay  fihall  contain  all  that  part  of  said  j^.^^^^ 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Easterly,  by  Ohesterfield  and  Lewis:  Westerly  and  Southerly, 
by  a  line  beginning  in  the  north  bounds  of  the  county,  at 
the  northwest  comer  of  lot  number  seventy-four  in  the  Jay 
tract ;  and  running  thence  southerly  along  the  west  bounds 
•f  said  lot,  and  the  west  bounds  of  lot  number  one  hundred 
and  fifty-two,  to  the  southwest  comer  of  the  last  mentioned 
lot;  then  south  eighteen  degrees  west,  one  hundred  and  five 
chains  and  twenty-five  links,  to  the  height  of  Hamblin  moun- 
tain; then  south  fifty  degrees  west,  to  Keene ;  then  along  the 
bounds  of  Keene  east  and  south,  to  Elizabethtown;  then 
along  the  north  bounds  thereof,  to  Lewis. 

6.  The  town  of  Keene  shall  contain  all  that  part  of  said  ^^^ 
county,  bounded  by  a  line  beginning  in  the  south  line  of 
Judd's  patent,  continued  westerly  to  the  west  bounds  of  the 
eounjby,  at  a  place  where  the  division  line  between  lots  number 
eighty-one  and  eighty-seven  of  Stephen  Thom's  survey  inter- 
sects the  said  south  line,  and  running  thence  north  six  mile^ 
and  one  quarter ;  then  west  in  the  course  of  the  south  line  of 

a  lot  of  land  now  or  late  in  possession  of  Comfort  Johnson, 
to  the  east  line  of  township  number  eleven  of  the  old  Military 
tract;  then  north  three  miles  and  one  quarter;  then  west  to 
the  bounds  of  the  county;  then  along  the  same,  to  the  north 
bounds  of  Newcomb ;  then  along  the  north  and  east  bounds 
of  Newcomb,  to  Moriah ;  then  east  along  tihie  north  bounds  of 
Moriah,  until  it  intersects  a  line  running  south  from  the  place 
of  beginning;  and  then  north  to  the  place  of  beginning. 

7.  The  town  of  Lewis  shall  contain  all  that  part  of  said  ^^'*- 
county,  bounded  by  a  line  b^inning  at  the  southwest  comer 

of  the  town  of  Essex,  and  running  thence  north  to  Ohester^ 
field ;  then  westerly  along  the  bounds  of  Ohesterfield,  to  the 
southwest  comer  thereof;  then  west  to  the  east  line  of  the  old 
llfilitary  tract;  then  south  along  the  same  to  the  north  line 
of  Elizabethtown;  and  then  easterly  along  the  bounds  of 
Elizabethtown,  to  the  place  of  beginning. 

8.  The  town  of  Minerva  shall  contain  all  that  part  of  said  MUMrra. 
county,  bounded  on  the  East,  by  a  line  banning  in  the  south 
bounds  of  the  county,  six  mUes  west  from  the  west^n  shore 

of  Schroon  lake,  and  running  thence  northerly  i>arallel  with 
the  west  bounds  of  the  county,  to  the  town  of  Moriali:  on 
the  North,  by  Moriah  and  Newcomb:  and  on  the  West  and 
South,  by  the  bounds  of  the  county. 

0.  The  town  of  Moriah  shall  contain  all  that  part  of  said  ^^«^^ 
county,  bounded  by  a  line  beginning  at  a  point  in  the  ea^t 
bounds  of  the  county,  east  from  Sogers'  wharf  on  Lake 
Ohamplain,  and  running  thence  west  to  said  Sogers'  wharf; 
then  northwesterly  to  the  northeast  comer  of  the  farm  now  or 
late  of  Jedediah  Edgarton,  junior;  then  west  to  the  town  of 
Newcomb;  then  southerly  along  the  same  to  a  line  run  west 
from  the  middle  of  the  long  bridge  near  the  head  of  Bull- 
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"""^  ^afgybay;  then  east  atoogr  that  Une  and  the  Mine  eaatlnn^^ 
to  i£d  middle  of  said  bay;  tlien  northerly  through  the  middle 
of  said  bay  to  the  moutii  thereof;  then  east  to  the  east 
bounds  of  the  coanty ;  and  then  along  the  said  east  bounds 
to  the  plaoe  of  begimiiBg.    . 

8m  Lmwb  of  1M»,  oh.  S»l. 

10.  The  town  of  Newcomb  shall  contain  all  that  partof  satit 
county,  bounded  by  a  line  commencing  at  the  southwest  cor- 
ner of  township  nimiber  eighteen  ih  the  Totten  and  Cross- 
field's  purchase;  then  on  a  straight  line  to  the  southeast 
comer  of  township  number  forty-six^  same  tract;  then  north 
till  it  intersects  the  north  line  of  said  tract;  thm  along  the 
same  to  the  west  bounds  of  the  county;  then  along  the  same 
to  the  southwest  line  of  said  township  number  dgfateen; 
thence  along  the  same  to  the  place  of  beginning. 

11.  The  town  of  Schroon  shall  contain  all  that  part  of  said 
county,  bounded  on  the  East,  by  a  line  begfnnfng  hi  the  south 
bounds  of  the  county,  eig^  miles  west  from  the  southeast 
comer  thereof,  and  running  thence  north  two  degrees  west, 
to  the  town  of  Moriah:  Northerly,  by  Moriah:  West,  by 
Minerva:  and  South,  by  the  bounds  of  the  county. 

See  LawB  of  1861,  ch.  341,  Ui;  1862,  A.  492. 

Ticoadnro-      12.  Thc  towu  of  GKcouderoga  shall  contain  all  that  part  of 
*^  said  county,  boxmded  on  the  Norths  by  the  north  bounds 

of  Sutherland's  patent,  and  the  same  continued  east  to  the 
east  bounds  of  the  county,  and  west  to  the  town  of  Schroon : 
Easterly  and  Southerly,  by  the  bounds  of  the  county:  aiul 
West  by  Schroon. 

See  Laws  of  1862,  ch.  492. 

wettport.  13.  The  towu  of  Wcstport  shall  contain  all  that  part  of  said 
county,  bounded  Kortherly,  by  the  south  bounds  of  Judd's 
pat^it,  continued  easterly  to  the  east  bounds  of  the  county* 
and  westerly  to  Black  creek:  Easterly^  by  the  east  bounds  of 
the  county:  Westerly  and  Southerly,  as  follows:  b^inniog 
at  the  mouth  of  Black  e^eek,  and  running  thenee  up  said 
creek  along  the  east  shore  thereof,  to  the  south  bounds  of 
Morgan's  pat^it;  th^oi  south  to  the  ncurth  bounds  of  Moriah; 
and  then  southeasterly  and  easterly  along  the  same  to  the 
bounds  of  the  county. 

wmih^  14.  The  town  of  Willsborough  shall  contain  all  that  part  of 
said  county,  bounded  Northedy,  by  Ohesterfield:  Easterly,  by 
the  east  bounds  of  the  county:  Southerly,  by  Essex:  and 
Westerly,  by  Lewis. 

wnminr  15.  The  town  of  Wilmington  shall  contain  all  that  part  of 
said  county,  bounded  Nortiierly  and  Westerly,  by  the  bounds 
of  the  county:  Easterly,  by  Jay:  and  Southerly,  by  Keene. 

See  Laws  of  1B40,  ch.  31;  1844,  oh.  12,  186;  ld48k  <^  270;  1849^  dk. 
231,  291 ;  1861,  ch.  341,  342;  1862,  ch.  492. 
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S  ^;  The  wmty  of  CnintMi  shaU  be  divided  into  the  o!^'^ 
towas^  of  Beekmantown,  Ohamplaiii,  Obaxy,  Mooms,  Pern, 
Blattsbtiyght  and  Sasranae,  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows: 

I.  The  town  of  Beekmantown  shall  contain  all  that  part  of  f^^^"^^ 
said  Goanty,  beginning  in  the  east  bounds  of  the  connty,  ^' 
c^posite  tiiB  noiSieast  comer  of  Beekman^s  patent,  and  ran- 
nii^  tbeaoe  west  to.  said  ooroer;  then  westeily  along  the 
lUMPth  bounda  of  said  patent,  «Dd  Hbe  same  oontfaiued  to 
tbe  west  bounds  of  the  connly;  then  soutiierly  along  tha 
west  bounds  of  tbe  county,  to  a  westeriy  oontinnati<m  of 
the  south  boundt  of  Beebnan's  patent;  and  then  easterly 
alixag  said  continuation,  said  bounds,  and  the  sane  contuuied 
to  tbe  9ast  bounds  of  the  county;  luid  then  along  the  same  to 
the  place  of  b^gianing. 

s.  The  town  of  Ohamplain  shallcontain  all  that  part  of  said  <?i»»i»i«iB- 
county,  bounded  SoutlWly,  by  Ohassy :  Northerly  and  Bast- 
erly,  by  the  boimds  of  the  county:  and  Westedy,  by  a  line 
beghming  at  the  northwest  comer  of  lot  number  eight,  of 
the  four  hundred  and  twenly  acre  lots  in  the  Canadian  and 
Kova-Scotia  refugees*  traeti  and  running  thaioe  northerly 
upon  the  west  line  of  lots  number  nine,  ten,  eleven,  twelve, 
thirteen,  foiurteen,  fifteen  and  sixteen,  to  the  north  bounds  of 
the  county. 

3.  The  town  of  Ohazy  shall  contain  all  that  part  of  said  c'l'*^- 
oounty,  bounded  ISTortherly,  by  a  line  beginning  on  the  lake 
shore,  at  the  southeast  C(»ner  of  lot  number  fifteen,  in  the 
Oanadlan  and  Nova-Scotia  refiigees'  tract,  and  running  thence 
along  tiie  south  bounds  of  said  lot  westerly  to  the  tract  of 
land  known  by  the  name  of  Bell's  patent,  originally  granted 

to  Hezeldah  Tnttle;  then  along  Hie  same  north  to  the  north- 
eaM  corner  thereof;  then  westerly  along  the  north  bounds  of 
said  tract,  and  the  same  continued  westerly  along  the  eighty 
aeie  lots,  to  the  northwest  comer  of  lot  number  two  hundred 
and  ibirty-two ;  then  in  a  straight  line  to  tiie  northeast  comer 
of  number  eight  of  the  four  hundred  and  twenty  acre  lots; 
then  westerly  along  the  north  bounds  of  said  lot,  and  the 
same  continued  along  tli^  line  of  lots  to  the  northwest  comer 
of  lot  numbor  one  hundred  and  ninety-two ;  then  on  the  same 
course  to  the  east  bounds  of  the  old  Military  tract;  then 
southerly  along  the  east  bounds  of  said  tract  to  the  town  of 
Beekmantown;  then  along  the  same  east,  to  the  east  bounds 
of  the  county;  then  alon^  the  same  northerly  to  a  point  east 
fiomthe  place  of  begiimmg;  and  then  west  to  the  place  of 
beginnmg. 

4.  The  town  of  Mooers  shall  contain  all  that  part  of  said  ^oom, 
county,  beginning  in  the  west  bounds  of  the  county,  at  the 
northwest  comer  of  Beekmantown,  and  runniDg  thence  alonff 

the  nortii  line  of  said  town  to  the  east  bounds  of  the  old 
Hilitary  tract;  then  northerly  along  said  bounds  to  the  north- 
west comer  of  Ohazy;  then  easterly  along  the  north  bounds 
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raxLi  4  ^£  Ohazy,  to  the  southwest  oomer  of  Ohaiaplain;  then  north- 
erly along  the  west  bounds  of  Ghamplaui»  to  the  north  l)ounda 
of  the  county;  and  then  westerly  and  southerly  along  the 
bounds  of  the  county  to  the  place  of  beginning. 

See  Laws  of  1830,  ch.  246. 

Peru.  5.  The  town  of  Pern  shall  contain  all  tiiat  part  of  said 

eounty,  bounded  Northerly,  by  a  line  beginning  in  the  east 
bounds  of  the  county,  at  a  pcnnt  eaat  from  the  southeast 
comer  of  a  tract  of  Is^d  granted  to  John  Friswell,  and  run- 
ning thence  west  along  the  south  bounds  of  said  traot,  to  the 
southwest  comer  thereof;  then  north  to  Plattsburgh  patent; 
then  west  along  the  south  bounds  of  said  patent,  and  the 
same  continued  to  the  west  bounds  of  the  county ;  and  East* 
erly,  Westerly,  and  Southerly,. by  the  bounds  of  the  county. 

piatu-  6.  The  town  of  Plattsburgh  shall  contmn  all  that  part  of 

^""^  said  county,  bounded  Southerly,  by  Pern:  Westerly,  by 
Saranac:  Northerly,  by  Beekmantown:  and  Easteiiy,  by  the 
east  bounds  of  the  county. 

smnae.  7.  The  town  of  Saranac  shall  contain  all  that  i)art  of  said 
coimty,  bounded  Northerly,  by  Be^mantown :  Easterly,  by 
a  line  run  parallel  to  the  west  bounds  of  Piatt's  six  thousand 
six  hundred  acre  tract,  two  miles  west  from  the  same:  South- 
erly, by  Pern :  and  Westwly,  by  the  bounds  of  the  county. 

See  Laws  of  1830,  ch.  246;  1839,  cL  113,  372;  1845,  cL  302;  1648,  cb. 
175;  1856,  ch.  586;  1858,  ch.  379. 

Franklin.  g  26.  The  couuty  of  Franklin  shall  be  divided  into  the 
towns  of  Bangor,  Brandon,  Chateaugay,  Constable,  DicUn- 
son,  Duane,  Fort  Covington,  Malone,  and  Moira,  the  extent 
and  limits  of  which  said  several  towns  shall  be  as  follows: 

Bangor.  i.  The  towu  of  Baugor  shall  contain  aU  that  part  of  said 

county,  known  as  township  number  five,  in  great  tract  number 
one,  of  Macomb's  purchase. 

Brandon.  3.  The  towu  of  Braudou  shall  ccmtain  all  that  part  of  said 
county,  known  as  townships  number  eight,  eleven,  fourteen, 
seventeen,  twenty,  twenty-three,  and  twenty-six,  in  great 
tract  number  one,  of  Macomb^s  purdiase. 

ci^teaa.        3.  The  towu  of  Chatcaugay  shall  contain  all  that  part  of 

""'  said  county,  bounded  Northerly,  Easterly  and  6outha*ly,  by 

the  bounds  of  the  county:  and  Westerly,  by  Duane,  Malone 
and  Constable* 

See  LtWB  of  1844^  oh.  200. 

coniubie.  4.  The  towu  of  Constablc  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Easterly,  by  the  west  line  of  number  seven,  of  the  old  Military 
townships:  Southerly,  by  the  south  bounds  of  townships 
number  two  and  three  in  great  tract  number  one,  in  Macomb's 
purchase :  and  Westerly,  by  Port  Covington, 

See  Laws  of  1839,  ch.  374. 
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5.  The  town  of  Dickinson  shall  contain  all  that  part  of  said 
eonnty,  comprising  the  townships  number  seven,  ten,  thirteen, 
sixteen,  nineteen,  twenty-two,  and  twenty-five,  in  great  tract 
number  one,  of  Macomb's  purchase. 

6.  The  town  of  Duane  shall  contain  all  that  part  of  said  ^'>**^ 
county,  known  as  townships  number  twelve^  fifteen,  eighteen, 
twenty-one,  twenty-four,  and  twenty-seven,  in  great  tract 
number  one,  of  Macomb's  purchase. 

See  Laws  of  1941,  ch.  60. 

7.  The  town  of  Port  Covington  shall  contain  all  that  part  1^^"' 
of  said  county,  bounded  Northerly  and  Westerly,  by  the 
bounds  of  the  county:  Easterly,  by  a  line  beginning  in  the 
north  bounds  of  the  county,  at  the  northwest  comer  of  lot 
number  three,  in  township  number  two  of  great  tract  number 

one,  in  Macomb's  purchase,  and  running  thence  southerly,  on 
the  west  line  of  said  lot  number  three,  and  of  lots  number 
seven,  eleven,  and  sixteen,  and  the  same  continued  to  the 
south  bounds  of  the  said  township:  and  Southerly,  by  the 
south  bounds  of  townships  number  one  and  two,  in  said 
purchase  to  the  bounds  of  the  county. 

8.  The  town  of  Malone  shall  contain  all  that  part  of  said  Kaio&e. 
csounty,  known  as  townships  number  six  and  nine,  in  great 
tract  number  one,  of  Macomb's  purchase. 

9.  The  town  of  Moira  shall  contain  all  that  part  of  said  Moira. 
county,  known  as  township  number  four,  in  great  tract 
number  one,  of  Macomb's  purchase. 

See  LawB  of  1829,  ch.  274;  1833,  ch.  79,  89;  1836,  ch.  386;  1838,  ch.  96; 
1841,  ch.  60;  1844,  ch.  200;  1869,  ch.  93. 

3  27.  The  county  of  St.  Ijawrenee  shall  be  divided  into  ^l^^' 
the  towns  of  Brasher,  Canton,  De  Kalb,  De  Puyster,  Edwards,  "°- *' 
Fowler,  Gouvemeur,  Hammond,  Hopkinton,  Lawrence,  lis^ 
bon,  Louisville,  Madrid,  Massena,  Morristown,  Norfolk,  Oswe- 

Stchie,  Parishville,  Pierrepont,  Potsdam,  Bossie,  and  Stock- 
Im,  the  extent  and  limits  of  which  said  several  towns  shall 
be  as  follows : 

1.  The  town  of  Brasher  shall  contain  all  that  part  of  said  Bnsher. 
county,  bounded  Northerly,  by  Massena  and  the  bounds  of 
the  county:  Easterly,  by  the  bounds  of  the  county:  Southerly, 
by  Lawrence:  and  Westerly,  by  the  easterly  bounds  of  the 
towns  of  Norfolk  and  Stockholm. 

3.  The  town  of  Oanton  shall  contain  all  that  part  of  said  cantoD. 
county,  which  is  known  and  distinguished  on  the  map  of  this 
state,  made  by  the  surveyor-general,  as  the  township  of 
Canton. 

3.  The  town  of  De  ELalb  shall  contain  all  that  part  of  said  ^«  ^aib 
county,  bounded  Northerly,  by  the  towns  of  Oswegatchie  and 
De  Puyster:  Easterly,  by  Canton  and  Bussell :  Westerly,  by 
Gouvemeur:  uid  Southerly,  by  the  southerly  bounds  of  the 
township  of  De  Kalb. 
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4.  The  toim  of  De  Payster  shall  oontam  all  that  part  of 
said  county,  bounded  as  follows:  beginiuDg  in  the  middle 
of  Beaver  creek,  where  it  is  intersected  by  the  easterly  bounds 
of  Oouvemenr;  and  running  thence  northerly  along  the 
easterly  bounds  of  Gouv^neur  and  Morristown,  to  tiie 
middle  of  Black  lake ;  then  down  the  same  to  its  junction 
with  the  middle  of  the  Oswegatchie  river;  then  up  along  tbe 
middle  of  said  river  until  a  course  south  forty-four  degrees' 
east,  will  strike  a  post  on  the  southeast  bank  of  said  river  at 
the  ncHiibeasterly  comer  of  the  lot  now  or  late  of  Nehemiah 
Jones;  then  southerly  along  the  east  bounds  thereof,  to  the 
southeast  comer  of  said  lot;  then  in  a  direct  line  to  the  north 
corner  of  the  lot  now  or  late  of  William  Plimpton;  then 
southerly  along  the  easterly  bounds  of  siud  lot  and  the  same 
continued  to  the  middle  of  Beaver  creek;  and  then  up  along 
the  same  to  the  place  of  beginning. 

5.  The  town  of  Edwards  shall  contain  all  that  part  of  said 
county,  known  as  townships  number  four  and  eight,  in  great 
tract  number  three,  of  Macomb's  purchase. 

See  LawB  of  1830,  ch.  248. 

6.  The  town  of  Fowler  shall  contain  all  that  part  of  said 
county,  known  as  townships  number  seven  and  eleven,  in 
great  tract  number  three  of  Macomb's  purchase. 

See  LawB  of  1836,  oh.  18» 

m. 

7.  The  town  of  Gk>uvemeur  shall  contain  all  that  part  of 
said  county,  which  on  the  said  map  is  distinguished  by  tiie 
name  of  Oambray. 

See  Laws  of  1841,  cIl  90. 

8.  The  town  of  Hammond  shall  contain  all  that  part  of 
said  county,  bounded  as  follows:  beginning  at  a  point  where 
the  south  line  of  the  Low  tract  strikes  the  river  St.  Lawrence, 
and  running  tben  southeasterly  on  the  said  line  to  the  centre 
of  Ohippeway  creek;  then  up  said  creek  to  the  south  line  of 
the  Ogden  tract;  then  on  the  said  south  line  to  the  town 
of  Gk>uvemeur;  then  westerly  along  the  same  to  the  comer 
thereof ;  then  westerly  to  the  bounds  of  the  county  at  the 
south  end  of  Orass  lake;  then  along  the  same  north westeriy 
and  northeasterly  to  a  point  opposite  the  place  of  beginning; 
then  to  the  place  of  beginning. 

See  Laws  of  1837,  ch.  312. 

9.  The  town  of  Hopkinton  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Lawrence  and  Stockholm: 
Easterly  and  Southerly,  by  the  bounds  of  the  county:  and 
Westerly,  by  Parishville. 

10.  The  town  of  Lawrence  shall  contain  all  that  part  of  said 
county,  bounded  Northeriy,  by  tlie  nortli  bounds  of  township 
number  sixteen,  in  great  tract  number  two,  of  Macomb^ 
purchase:  Easterly,  by  the  bounds  of  the  county:  Southerly^ 
by  tiie  east  branch  of  the  St.  Begis  river:  and  Westerly,  iiy 
the  west  bounds  of  the  above  township  and  the  St  Begis  river. 
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iK.Thetowaof  Lisbon  aball  ocmtoin  all  that  part  of  said 
oQVfQity,  distinguiahed  on  said  map  as  the  township  of  Lisbon, 
and  tbB  same  oontinned  northerly  to  the  bounds  of  the 
eounty. 

12.  The  town  of  Louisville  shall  contain  all  that  part  of  ^^^^y^- 
said  Gounty»  bounded  Northerly*  by  the  bounds  of  the  county : 
Easterly t  by  Massena:  Soutiierlyf  by  Norfolk:  and  Westerly, 

by  Mad^. 

13.  The  town  of  Madrid  shall  contabi  all  that  part  of  said  ^^"^^ 
eounty  which  on  the  aforesaid  map  of  this  state  is  dis- 
tingiushed  by  the  name  of  Madrid,  and  the  same  continued 
northerly  to  the  bounds  of  the  county. 

See  LftWfl  of  IMO,  ch.  62). 

14.  The  town  of  Massena  shall  contain  all  that  part  of  said  HMMna- 
county,  bounded  Westerly,  by  the  east  bounds  of  the  town- 
ship of  Louisville,  and  the  same  continued  northerly  to  tlie 
bounds  of  the  county:  Northerly  and  Easterly,  by  tiie  bounds 

of  the  county:  and  South^Iy,  by  a  line  beginning  in  the  efust 
bounds  of  the  county,  at  a  point  equi-distant  60m  the  Biver 
'Bsdaiet  and  the  St.*Begis  river;  and  running  thence  westerly 
in  a  direct  line  to  the  southeast  comer  of  tract  N;  and  then 
along  the  south  bounds  of  tract  N,  and  of  traet  M,  to  the 
easterly  bounds  of  the  said  township  of  Louisville. 

15.  The  town  of  Morristown  shall  contain  all  that  part  of  Horri»- 
said  county,  which  on  said  map  of  this  state  is  distinguished  °^' 
as  the  township  of  Hague,  and  which  is  not  contained  in  the 
bounds  of  the  town  of  Hammond  with  the  north  bounds  of 
said  township  of  Ha^e,  extended  northerly  to  the  bounds 

of  the  county. 

See  Laws  of  1837,  ch.  312. 

16.  The  town  of  Norfolk  shall  contain  all  that  part  of  said  Norfolk, 
county,  bounded  as  follows:   beginning  at  the  southwest 
oomer  of  the  township  of  Louisville,  and  running  thence 
north  twenty«eight  degrees  and  thirty  minutes  west,  six  miles, 

to  the  comer  of  mile  square  lot  number  thirty-six ;  then  north, 
sixty-one  degrees  tlurty  minutes  east,  eight  miles;  then  north 
twenty-eight  degrees  thirty  minutes  west,  to  Grass  river ;  then 
down  said  river  to  the  east  line  of  the  township  of  Louisville; 
then  south  twenty-eight  degrees  thirty  minutes  east,  to  the 
southeast  comer  of  siud  township;  and  then  south  sixty-one 
degrees  thirty  minutes  west,  ten  miles  on  the  north  line  of 
the  town  of  Stockholm,  to  the  place  of  beginning. 

See  Laws  of  1844^  ch.  114;  1841,  ch.  90;  1834^  ch.  111. 

17.  The  town  of  Oswegatchie  shall  contain  all  that  part  of  o^tgatrv 
said  county,  bounded  as  follows:  beginning  in  the  middle 

of  Black  lake,  in  the  easterly  bouui^  of  Morristown,  and 
running  thence  nwtlierly  along  the  easteriy  bounds  of  Mor» 
ristown^  and  the  same  continu^  to  the  bounds  of  the  county; 
tliea  along  the  same  easteriy  to  the  town  of  Lisbon;  tben 
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southerly  along  the  westerly  bounds  of  Lisbon  and  Oanton, 
to  the  southeast  comer  of  the  township  of  Osw^atchie;  tibten 
westerly  along  the  southerly  bounds  thereof^  to  De  Peyster; 
and  then  northerly  and  westerly  along  the  bounds  of  De  Pey^ 
ster,  to  the  place  of  beginning. 

18.  The  town  of  Parishville  shall  contain  all  that  part  of 
said  county,  known  as  townships  number  one,  four  seven,  ten, 
eleven,  thirteen,  and  the  west  third  of  number  fourteen,  in 
great  tract  number  two,  of  Macomb's  purchase. 

See  Laws  of  1843,  du  100. 

19.  The  town  of  Pierrepont  shall  c(mtain  all  that  part  of 
said  county,  known  as  townships  number  fifteen,  thirteen, 
ten,  and  six,  in  great  tract  number  three,  of  Macomb's  pur- 
chase, and  so  much  of  lot  number  three,  as  lies  east  of  the 
west  line  of  lot  number  six,  continued  north  to  the  south 
bounds  of  Oanton. 

30.  The  town  of  Potsdam  shall  contain  all  that  part  of  said 
county,  which  on  said  map  of  this  state  is  distinguished  by 
th$  name  of  the  township  of  Potsdam. 

21.  The  town  of  Bossie  shall  contain  all  that  part  of  siud 
county,  distinguished  on  said  map  as  the  iownship  of  Somer- 
viUe,  and  all  that  part  distinguished  on  said  map  as  the 
township  of  Hammond,  not  contained  in  the  bounds  of  the 
town  of  Hammond. 

See  lAws  of  1844,  ch.  16. 

22.  The  town  of  Bussell  shall  contain  all  that  part  of  said 
county,  distinguished  on  said  map  as  the  townships  of  Bloom- 
field,  Scriba,  Sirahburgh,  Ballybum,  and  that  part  of  De  Witt 
not  included  in  the  town  of  Pierrepont. 

See  Laws  of  1844,  ch.  73. 

23.  The  town  of  Stockholm  shall  contain  all  that  i)art  of 
said  county,  which  on  the  aforesaid  map  of  this  state  is  dis- 
tinguished by  the  name  of  the  township  of  Stoc^olm. 

See  Laws  of  1834,  ch.  Ill;  see  Laws  of  1830,  di.  248;  1834^  ch.  19, 
111;  1836,  ch.  78;  1837,  ch.  312;  1841,  ch.  80;  1842,  ch.  209;  1843, 
ch.  100;  1844,  ch.  16,  73,  114;  1860,  ch.  527. 

S  28.  The  county  of  Herkimer  shall  be  divided  into  the 
towns  of  Columbia,  Danube,  Fairfield,  Frankfort,  Oerman- 
Flatts,  Herkimer,  Litchfield,  Manheim,  Newport,  Norway, 
Bussia,  Salisbury,  Schuyler,  Starks,  Warren,  West-Bninswidt, 
and  Winfield,  the  extent  and  limits  of  which  said  several 
towns  shall  be  as  follows: 

1.  The  town  of  Oolumbia  shall  contain  all  tliat  part  of  said 
county,  bounded  Easterly  by  a  line  beginning  at  a  maple  tree, 
which  stands  a  small  distance  easterly  from  the  dwelling-, 
house  heretofore  or  late  of  Abraham  Lightfall,  at  the  south* 
westerly  comer  of  Young's  patent,  and  running  thence  north 
twenty-eight  degrees  east,  until  it  strikes  the  south  line  of 
the  town  of  O^nan-Flatts,  at  the  distance  of  one  hundred 
chains  easterly  of  the  nordiwesterly  comer  of  Hendacson'a 
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patent,  on  tbe  north  line  thereof:  Northerly^  by  G^nnftn- 
Flatts:  Sontherly,  by  the  bounds  of  the  county:  and  West^ 
erly,  by  Litohfleld  and  Winfleld. 

2.  The  town  of  Danube  shall  contain  all  that  part  of  said  ^>^^^ 
county,  bounded  Northerly;  by  the  Mohawk  river:  Easterly, 

by  the  bounds  of  the  county:  Southerly,  by  a  line  commenc- 
ing at  a  point  in  the  east  bounds  of  the  county,  equi-^stant 
from  the  Mohawk  river  and  the  south  bounds  of  the  county; 
thence  westerly  parallel  with  the  south  bounds  of  the  county, 
to  a  line  drawn  from  the  easternmost  lock  of  the  old  canal, 
on  the  north  side  of  the  Mohawk  river  at  the  Little-Falls,  to 
the  head  waters  of  lake  Otsego:  and  Westerly,  by  the  last 
mentioned  line. 

3.  The  town  of  Fairfield  shall  contain  all  that  part  of  said  >^m«i<i- 
eounty,  beginning  on  the  middle  line  in  Glen's  purchase,  in 

the  west  bounds  6f  Manheim,  and  running  thence  westerly 
along  the  said  middle  line  of  Glen's  purchase,  to  the  south- 
west comer  of  lot  number  seven;  then  norttierly  to  the  north- 
east comer  of  lot  number  five  in  the  said  purchase ;  then 
westerly  along  the  line  between  lots  number  five  and  six,  and 
the  same  continued  to  the  West-Canada  creek;  then  up  along 
the  said  creek  to  the  town  of  Newi)ort ;  then  along  the  bounds 
of  Newport  to  the  southwtot  comer  of  Norway;  then  along 
the  south  bounds  of  Norway,  east  to  the  west  bounds  of 
Salisbury;  and  then  south  sdong  the  same  to-  the  place  of 
beginning. 

See  Laws  of  1829,  ob.  31. 

4.  The  town  of  Frankfort  shall  contain  all  that  part  of  said  ^rvMon. 
county,  beginning  at  the  south  side  of  the  Mohawk  river,  in 

the  middle  of  the  mouth  of  a  small  stream  which  enters  the 
said  river  a  few  rods  east  of  the  house  now  or  late  of  William 
Dygert,  which  stream  is  known  by  the  name  of  Dygert's  mill 
creek,  and  mnning  from  thence  south  thirty  degrees  west, 
until  it  meets  the  southern  line  of  a  tract  of  land  granted  to 
Goenrad  Frank  and  others;  then  westerly  along  the  said 
southern  line  to  the  southwest  comer  of  the  said  grant;  then 
westerly  with  a  straight  line  to  the  west  bounds  of  the  county ; 
then  northerly  along  the  same  to  the  Mohawk  river;  and 
then  down  and  along  the  river  to  the  place  of  beginning. 

5.  The  town  of  German-Flatts  shall  contain  all  that  part  ggmin 
of  said  county,  bounded  Westerly,  by  Frankfort:  Northerly, 

by  the  Mohawk  river:  Easteriy,  by  Danube  and  Starks:  and 
Southerly,  by  a  line  beginning  at  the  northeast  comer  of 
liitchfield',  and  running  thence  easterly  along  the  southern 
line  of  the  tract  of  land  granted  to  Ck)enrad  Frank  and  others, 
tmtil  it  meets  the  southwest  comer  of  a  tract  of  land  granted 
to  Guy  Johnson ;  and  then  easterly  along  the  southern  bounds 
thereof  to  the  town  of  Starks. 

See  Laws  of  1829,  ch.  3L 
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$.  The  town  of  HeEkimeBr  shaBl  oontaLn  all  ihad  part  of  «aid 
eoimty»  boanded  Southeriy,  by  the  Mohawk  rivers  WestaEfy, 
by  Sdbiiyler :  Northerly ,  by  Newport  aad  Fakfleld :  and  Baat* 
edy,  by  ManheJm. 

7,  The  town  of  litehfield  shall  oontain  all  that  part  of  said 
connty,  bounded  Northerly,  by  Frankfort:  Westerly,  by  the 
bounds  of  the  county:  Southerly,  by  Winfleld:  and  Easterly, 
by  a  line  banning  at  the  southeast  comer  of  FrankfcHt,  and 
running  thence  south  thirty  degrees  west,  to  the  norAeast 
comer  of  Winfleld. 

XftnheiB.  8.  The  town  of  Manhehn  shall  contain  all  tiiat  part  of  said 
county,  bounded  Easterly,  by  the  east  bounds  of  the  oonnt^: 
Southerly,  by  the  Mohawk  river :  and  Westerly  and  Northerlyt 
by  a  line  beginning  at  the  east  end  of  the  testemmost  loek 
of  the  old  canal»  on  the  north  side  of  the  Mohawk  river  at 
the  Little-Falls,  and  running  thence  north  as  the  needle  pointed 
in  the  year  one  thousand  seven  hundred  and  seventy-.twOt 
until  an  east  line  strikes  the  northwest  comer  of  a  large  lot 
number  fourteen,  in  a  tract  of  land  called  Glen's  pusdiaae; 
then  easterly  to  the  southeast  comer  of  Qlen's  purchase ;  aad 
then  east  to  the  bounds  of  the  county. 

Newport.  9.  The  towu  of  Ncwport  shAll  contain  all  that  part  of  said 
county,  lying  within  the  following  bounds,  viz.  beginning  at 
the  southeast  comer  of  great  lot  number  eighteen,  ii|  Hasen- 
dever's  patent,  and  running  thence  on  the  line  of  said  lot  a 
northwesterly  course  to  the  Steuben  road ;  then  on  a  diteot 
course  to  the  centre  of  lot  number  thirteen  in  Walton's  patent; 
then  through  the  centre  of  lot  number  sixteen  in  said  Walton's 
patent,  to  the  west  bounds  of  the  county;  then  on  a  direct 
line  to  the  southwest  comer  of  the  lot  number  twenty-eight, 
in  the  third  allotment  of  the  Boyal  Orant;  then  easterly 
along  the  line  of  lots  to  the  northeast  comer  of  lot  numbu 
twenty- three  in  said  allotment;  then  south  along  the  line  of 
lots  to  the  southeast  comer  of  lot  number  forty-two  in  the 
second  allotment  of  said  grant;  then  on  a  southerly  course  to 
the  Canada  creek,  at  the  bridge  near  the  house  heretofore  or 
late  of  Obadiah  Kniffln;  then  west  to  the  middle  of  said 
creek ;  then  down  the  middle  of  the  same  until  a  west  course 
will  meet  the  place  of  beginniug ;  and  then  west  to  the  place 
of  be^nning. 

Horway.  10.  The  towu  of  Norway  shall  contain  all  that  part  of  said 
county,  beginning  at  the  northeast  comer  of  lot  number 
thirty-seven,  in  the  second  allotment  of  the  Boyal  Grant,  and 
running  thence  east  along  the  tier  of  lots  to  the  west  bounds 
of  Salisbury ;  then  along  the  same  north  to  the  south  bounds  of 
West  Brunswick;  then  along  the  same  westerly  to  the  town 
of  Russia;  and  then  south  along  the  towns  of  Bussia  and 
Newport,  to  the  place  of  beginning. 

RaMM.  11*  The  town  of  Bussia  shall  contain  all  that  part  of  said 

eounty,  beginning  at  the  southwest  comer  of  lot  number 
twenty-eight,  in  tibe  third  allotment  of  the  Boyal  Grant,  and 
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raaning^ thence  ensfc  along  tbe  line  of  loto,  to  the  aoutheast   ™^^ 
comer  of  lot  number  thirty;  then  north  along  the  line  of  lots, 
and  the  same  continued,  to  the  north  bounds  of  the  county; 
tiien  westerly  along  the  same,  to  the  west  bounds  thereof; 
aad  then  along  the  said  west  bounds  to  the  place  of  beginning. 

is«  The  town  of  Salisbury  shall  contain  all  that  part  of  said  saiitbary. 
county,  bounded  South,  by  Manheim;  Northerly  and  Easterly, 
by  the  bounds  of  the  county:  and  Westerly,  by  the  west 
bounds  of  Manheim,  continued  north  to  the  southerly  bounds 
of  a  tract  called  Jerseyfield;  and  then  northerly  to  the 
bounds  of  the  county,  along  a  straight  line  run  to  the  south- 
erly extremity  of  the  division  line  between  the  tracts  called 
Nobleborough  and  Arthurboroufi^lu 

13.  The  town  of  Schuyler  shaU  contain  all  that  part  of  said  scmvier. 
county,  beginning  at  tide  Mohawk  river,  on  the  line  which 
divides  the  lands  heretofore  or  late  of  Eli  Spencer  and  Ben- 
jamin Taber,  in  Ck>lden^s  patent,  and  running  thence  in  a 
straight  line  to  the  southeast  comer  of  the  land  now  or  late 

of  Joel  Harvey,  on  the  Steuben  road;  then  to  the  southwest 
comer  of  the  town  ci  Newport;  then  southwesterly  along 
tiie  west  bounds  of  t^e  county,  to  the  Mohawk  river;  and 
tiien  down  the  same  to  the  place  of  beginning. 

14.  The  town  of  Starks  eSiall  contain  all  mat  part  of  said  sthrkt. 
county,  bounded  Northerly,  by  Banube :  Easterly  and  South- 
erly, by  the  bounds  of  the  county :  and  Westerly,  by  a  line 
drawn  from  the  easternmost  lock  of  t^e  old  canal,  on  the 
north  side  of  t^e  Mohawk  river  at  the  Little-Falls,  to  the  head 
waters  of  lake  Otsego. 

15.  The  town  of  Warren  shall  contain  all  that  part  of  said  wamn 
county,  bounded  Westerly,  by  Columbia:  South^ly,  by  the 
bounds  of  the  county:  Easterly,  by  the  bounds  of  the  county, 

and  the  west  bounds  of  Starks:  and  Northerly,  by  German- 
Flatts. 

16.  The  town  of  West>*Bmnswick  shall  contain  all  that  part  weM- 
of  said  coun^,  bounded  Northerly,  by  the  north  bounds  of       "^ 
Ote  county:  Easterly,  by  the  east  bounds  of  the  county,  and 

the  west  bounds  of  Salisbury:  Westerly,  by  the  east  bounds 
ci  Russia:  and  Southerly,  by  the  north  bounds  of  the  Boyal 
Grant. 

See  Lttwi  of  183«,  d).  SdS. 

IT.  The  town  of  Winfleld  shall  contain  all  that  part  of  said  y^^fiMA, 
county,  beginning  in  the  west  bounds  of  the  county,  where 
tiie  same  aie  interaected  by  a  line  run  due  east  from  the  north- 
east comer  of  township  number  twenty  of  the  twenty  town- 
ships so  called,  and  running,  thence  easterly  to  a  bound  on 
tilie  south  side  of  the  Utica  and  Hinden  tum];nke,  at  the  south- 
east comer  of  the  town  of  Litchfield ;  and  then  south  thirty 
degrees  west,  to  the  bounds  of  the  county;  and  then  along 
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TiTLBi    |.jj^  bonnds  of  the  county,  easterly,  southerly,  westerly  and 
northerly,  to  the  place  of  beginning. 

See  Laws  of  1829,  ch.  31 ;  1836,  ch.  236. 


Oncid». 


Annsville. 


AugHBU. 


BooDBville. 


B.idge- 
water. 


g  29.  The  county  of  Oneida  shaU  be  divided  into  the 
towns  of  Annsville,  Augusta,  Bbonsville,  Bridgewater,  Cam- 
den, Deerfield,  Florence,  Floyd,  Lee,  Paris,  Bemsen,  Borne, 
Sangerfield,  Steuben,  Trenton,  TJtica,  Vernon,  Verona,  Vienna, 
Western,  Westmoreland,  Whitestown,  Kirkland,  and  New- 
Hartford,  the  extent  and  limits  of  which  said  several  towns 
shall  be  as  follows: 

1.  The  town  of  Annsville  shall  contain  all  that  part  of  said 
county,  beginning  on  the  Fish  creek,  at  the  northwest  com^ 
of  the  town  of  Borne,  and  running  thence  easterly  along  the 
north  bounds  of  Borne,  to  the  Une  between  lots  number 
twenty-six  and  twenty-seven,  of  the  Franklin  and  Bobinson 
tract  J  then  northerly  along  the  line  between  said  lots  con- 
tinued to  the  north  line  of  said  tract,  and  then  on  the  same 
course,  northerly,  until  it  strikes  the  middle  of  Fish  creek; 
then  northerly  along  the  middle  of  said  cceeky  to  the  north 
line  of  Scriba's  patent;  then  westerly  along  said  patent  line, 
to  the  line  between  lots  number  seven  and  eight,  in  township 
number  three,  in  said  patent;  then  southerly  along  said  line 
between  lots  number  seven  and  eight,  and  the  same  continued 
along  the  line  of  lots,  to  the  south  line  of  said  township ;  then 
westerly  along  the  said  line,  between  townshii)S  number  three 
and  eight,  to  the  division  line  between  the  east  and  west  half 
of  township  number  eight;  then  southerly  along  the  last 
mentioned  division  line,  to  the  south  line  of  township  num- 
ber eight;  then  easterly  along  said  south  line  to  the  middle 
of  the  west  branch  of  Fish  cre^;  then  down  along  the  mid- 
dle of  said  west  branch,  to  its  intersection  with  the  east 
branch;  and  then  down  the  main  creek,  to  the  place  of 
beginning. 

2.  The  town  of  Augusta  shall  contain  all  that  part  of  said 
county,  bounded  Westerly  and  Southerly,  by  the  westerly 
and  southerly  bounds  of  the  county:  Easterly,  by  Kirkland: 
and  Northerly,  by  a  line  running  from  the  southeast  comer 
of  lot  number  two  hundred  and  forty-six,  to  the  southwest 
comer  of  lot  number  two  hundred  and  thirty-nine,  in  the  late 
Oneida  reservation,  and  the  same  continued  in  the  same  direc- 
tion, to  the  Oneida  creek. 

See  Laws  of  1836,  ch.  393. 

3.  The  town  of  Boonsville  shall  contain  aU  that  part  of  said 
county,  bounded  Easterly,  by  Bemsen :  Southerly,  by  Bemsen, 
Steuben,  Westem  and  Lee:  Northerly,  by  the  bounds  of  the 
county :  and  Westerly,  by  the  town  of  Annsville* 

See  Laws  of  1846,  ch.  253. 

4.  The  town  of  Bridgewater  shaU  contain  all  that  part  of 
said  county,  bounded  Southerly  and  Easterly,  by  the  bounds 
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of  the  county:  Westerly,  by  Sangerfleld:  and  Northerly,  by    ™^  *- 
part  of  the  north  bounds  of  township  number  twenty  of  the 
twenty  townships,  as  surveyed  and  laid  out  by  the  surveyor-: 
general  of  this  state,  and  the  same  continued  to  the  east 
bounds  of.  the  county. 

5.  The  town  of  Oamden  shall  contain  all  that  part  of  said  camdcn. 
county,  bounded  Northerly,  by  Florence:  Easterly,  by  Anns- 
ville:  Southerly,  by  Vienna:  and  Westerly,  by  the  bounds  of 

the  county. 

6.  The  town  of  Deerfield  shall  contain  all  that  part  of  said  ^eeriieid. 
county,  bounded  Southerly,  by  the  Mohawk  river:  Westerly, 

by  a  line  beginning  at  the  mouth  of  the  Nine-Mile  creek  on 
the  Mohawk  river;  and  running  from  the  mouth  of  the  said 
creek  on  a  direct  line  four  miles  towards  a  point  in  the  east 
line  of  a  tract  of  land  granted  to  the  Baron  De  Steuben,  one 
mile  and  a  half  south  of  the  northwest  comer  of  Service's 
patent,  so  called:  Northerly,  by  Trenton:  and  Easterly,  by 
the  east  bounds  of  the  county. 

See  Laws  of  1832,  ch.  72. 

7.  The  town  of  Florence  shall  contain  all  that  part  of  said  t^<>^^^ 
county,  known  as  township  number  four,  and  the  west  half 

of  township  number  three,  in  Scriba's  patent. 

8.  The  town  of  Kirkland  shall  contain  all  that  part  of  said  Ki^kund. 
county,  beginning  at  the  southeast  comer  of  the  Brothertown 
tract;  then  westerly  along  the  same  to  the  southwest  comer 
thereof;  then  north  on  the  west  line  of  said  tract,  and  the 
same  continued  to  the  southwest  comer  of  Westmoreland; 

then  northerly  along  the  line  of  Westmoreland  to  Stillman's 
bridge  on  the  Oriskany  creek;  then  southeasterly  along  the 
line  of  New-Hartford  to  the  northeast  comer  of  lot  number 
twenty-four  in  the  seventh  division  of  Ooxe's  patent;  then 
westerly  along  the  line  of  lots  to  the  northeast  comer  of  lot 
number  eigh^-six  in  said  patent;  then  southerly  along  the 
line  of  lots  to  the  easterly  line  of  the  Brothertown  tract;  then 
along  the  same  to  the  place  of  beginning. 

See  Laws  of  1834,  ch.  182. 

9.  The  town  of  Floyd  shall  contain  all  that  part  of  said  ^""^ 
county,  beginning  at  the  northwest  comer  of  great  lot  num- 
ber thirty-six  in  Fonda's  patent;  and  running  thence  along 
the  west  bounds  of  said  lot,  and  lots  number  fifty,  sixty-three, 
and  seventy-one,  in  said  Fonda's  patent,  and  the  same  course 
continued  till  it  strikes  the  Mohawk  river;  then  down  the  said 
river  to  the  mouth  of  the  Nine-Mile  creek;  then  northerly 
along  a  straight  line  drawn  thence  to  a  point  in  the  east 
bounds  of  a  tract  granted  to  Baron  De  Steuben,  one  mile  and 

a  half  south  of  the  northwest  comer  of  Service's  patent,  until 
a  west  line  shall  intersect  the  northeast  comer  of  great  lot 
number  forty-one  in  Fonda's  patent;  then  west  along  said 
last  mentioned  line  and  the  north  bounds  of  lot  number  forty- 
oue,  and  lots  number  forty,  thirty-nine,  thirty-eight,  thirty- 
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eigbt,  thirty-seven  and  thurty*six,  in  said  [Fonda's  patrat,  to 
tile  place  of  beginning. 
Leo.  10.  The  town  of  Lee  shall  contain  all  that  part  of  said 

connty,  bounded  Easterly,  by  Western:  Northerly,  by  tiie 
north  line  of  Western  continaed  westerly  to  Fish  creek: 
Westerly,  by  the  east  bounds  of  Annsville;  and  Southerly,  by 
Borne. 
New-Hart^  11.  The  town  of  Now-Hartford  shall  contain  all  that  part 
^'^'  of  said  county,  beginning  on  the  westerly  line  of  the  town  of 
Utica,  where  the  same  crosses  the  centre  of  south  or  old  road 
leading  from  the  village  of  Utica  to  Whitesborough ;  then  on 
said  westerly  line  of  Utica,  south  thirtynux  degrees  west, 
thirty-nine  chains  fifty  links  to  the  westernmost  oomear  of 
said  town  of  Utica ;  tiien  on  the  southerly  line  of  the  town 
of  Utica,  south  flfiy-three  degrees  east,  two  hundred  and 
sixty-two  chains  to  the  easterly  line  of  the  county  of  Oneida; 
then  on  said  county  line,  south  thirty*eight  degrees  thirty 
minutes  west,  one  hundred  and  thirty-eight  cl^tins  to  thud 
southerly  liue  of  Oosby's  manor;  then  on  said  county  line» 
south  one  hundred  and  sixty-four  chains  fifty  links  to  a  point 
due  east  fcom  the  nortiieast  comer  of  lot  number  twenty-four 
in  the  seventh  division  of  Ooxe's  patent;  then  westeiiy  on 
said  line,  two  hundred  and  eighty-three  chains  to  the  said 
nortiieast  comer  of  lot  number  twenty-four;  then  on  the 
northeasterly  line  of  the  town  of  Eirkland,  nortiherly  tliree 
degrees  forty-five  minutes  west,  two  hundred  and  forty  chauDus, 
to  the  middle  of  a  small  bridge  a  little  west  from  the  dwellings 
house  of  Elias  Hart,  deceased ;  then  on  the  northeasterly  line 
of  Eirkland,  north  thirty-five  degrees  west,  one  hundred  and 
twenty  chains  fifty  links  to  the  southwesterly  comer  of  Samuel 
Hecox's  house ;  then  on  the  northeasterly  line  of  KirUand, 
north  forty-five  decrees  forty-five  minutes  west,  one  hundred 
and  ninety-two  chains  forty  links  to  the  southeasterly  comer 
of  Stillman's  bridge  over  the  Oriskany  creek;  then  on  a 
straight  line,  north  eighty-six  degrees  forty  minutes  east,  five 
hun£ed  and  twenty  chahis,  to  the  place  of  beginning. 

Sm  Laws  of  1834^  eh.  181 

Pteii.  18.  The  town  of  Paris  shall  contain  all  that  part  of  said 

county,  bounded  Southerly,  by  Bridgewater:  Westerly,  by 
Eirkland:  Northerly,  by  Kew-Hartford  and  Eirkland:  and 
Easterly,  by  the  east  bounds  of  the  county. 

See  Laws  of  1839,  ch.  304. 

13.  The  town  of  Bemsen  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  aud  Easterly,  by  the  bounds  of 
the  county:  Southerly,  by  Trenton:  and  Westerly,  by  a  line 
ranning  from  the  northwest  comer  of  the  town  of  Trenton 
along  me  east  bounds  of  a  tract  granted  to  Baron  De  Steuben, 
to  the  middle  of  the  Oincinnati  creek ;  then  northerly  through 
the  middle  of  said  creek  until  it  intersects  the  west  Une  of  lot 
number .twent^flve  in  the  said  tract;  then  north  one  degree 
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and  thxrly  minotes  west,  along  tbe  line  of  lots  to  the  north  ™^  ^ 
line  of  the  said  tract ;  then  on  the  same  conrse  nntil  it  inter- 
sects the  northerly  line  of  a  tract  of  land  heretofore  or  late 
belonging  to  John  Lansmg,  continued  in  that  direction  east- 
erly;  then  easterly  along  me  said  line  until  it  intersects  a  line 
ranning  northerly  fcom  the  northeast  comer  of  the  said  tract 
of  land  granted  to  said  Baron  De  Steuben,  to  the  north  bounds 
of  the  county;  and  then  along  the  line  so  intersected,  to  the 
said  north  bounds  of  the  county. 

14.  The  town  of  Some  shall  contain  all  that  part  of  said  Home. 
county,  bounded  Easterly,  by  Moyd :  and  Northerly,  West- 
erly and  Southerly,  by  a  line  beginning  at  the  northwest 
comer  of  Floyd,  and  running  a  direct  course  along  the  north 
bounds  of  gxeat  lots  number  thirty-flve,  thirty-four,  thirty* 
three,  tJbirty*one,  thirty,  twenty-nine,  and  eighty-three,  in 
Fonda's  patent,  and  the  same  continued  to  Vim  creek ;  tiien 
down  the  same,  to  a  northerly  continuation  of  the  west  bounds 

of  township  number  two,  in  Smba's  patent;  then  along  the 
same  soutb^ly,  to  Wood  creek;  then  up  along  the  same  to 
the  mouth  of  Oanada  creek ;  then  southerly  and  southeasterly 
alon^  the  line  of  the  Oneida  reservation,  tiU  it  strikes  a  line 
ronnmg  due  west  fix>m  the  mouth  of  the  Nine-Mile  creek; 
and  then  easterly  along  that  line  to  the  mouth  of  the  Nine* 
MQe  creek. 

15.  The  town  of  Sangerfleld  shall  contam  all  that  part  of  sngoifleiA. 
said  county,  bounded  ^utherly  and  Westerly,  by  the  bounds 

of  the  county:  Northerly,  by  the  northerly  bounds  of  town- 
ship number  twenty,  of  the  twenty  townships  as  surveyed  and 
laid  out  by  the  survey oi^geneial  of  this  state:  and  l^terly, 
by  the  division  line  between  the  third  and  fourth  quarters  of 
said  townships. 

16.  The  town  of  Steuben  shall  contain  all  that  part  of  said  steaiMa. 
county,  beginning  at  the  southwest  comer  of  lot  numbeor 
twenty-seven,  in  Fonda^s  purchase,  adjoining  the  town  of 
Floyd,  and  running  thence  northerly  along  the  line  of  said 

lot,  and  continued  in  that  direction  to  the  north  side  of  a  tract 
of  land  heretofore  or  late  belonging  to  John  Lansing,  being 
the  south  line  of  land  formerly  granted  to  Thomas  Machin; 
then  easterly  along  the  northerly  side  of  the  said  Lansing's 
land,  and  continu^  in  that  direction  to  the  town  of  Bemsen; 
then  southerly  along  the  westerly  bounds  of  Bemsen,  to  the 
east  line  of  a  patent  granted  to  Baron  De  Steuben;  then 
southerly  and  westerly  alon^^  the  bounds  thereof,  until  it 
intersects  a  northeasterly  coiinnuation  of  the  east  bounds  of 
Floyd ;  then  southerly  along  the  line  so  intersected,  to  the 
northeast  corner  of  the  town  of  Floyd ;  and  then  westerly  on 
tiie  north  bounds  of  Floyd,  to  the  place  of  beginning. 

17.  The  town  of  Trenton  shall  contain  an  that  part  of  said  Tra&ton. 
county,  bounded  Westerly  and  Northwesterly,  by  the  towns 

of  Steuben  and  Floyd:  Northerly,  by  a  line  drawn  parallel 
^wfiSl  tiie  north  bounds  of  Servicers  patent  to  tbe  West-Oanada 
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creek,  so  as  to  meet  the  east  bounds  of  Stenben^s  patent,  one 
mile  and  a  half  southerly  from  the  northwest  comer  of  Service's 
patent :  Easterly,  by  the  east  bounds  of  the  county,  and  a 
line  running  from  the  northwest  comer  of  lot  number  fifty- 
five,  in  Gage's  patent,  so  called,  on  the  west  line  of  said  patent 
southerly,  to  the  northwesterly  comer  of  lot  number  eighteen, 
in  said  patent :  and  Southerly,  by  a  straight  line  drawn  thence 
to  a  x>oint  in  the  east  bounds  of  Floyd,  four  miles  from  the 
mouth  of  the  Nine-Mile  creek. 

18.  The  town  of  Utica  shall  contain  all  that  part  of  said 
county,  bounded  as  follows :  beginning  on  the  south  side  of 
the  Mohawk  river,  in  the  division  line  between  lots  number 
ninety-nine  and  one  hundred,  in  Oosby's  manor,  and  running 
thence  southerly  along  said  division  line,  to  a  point  fifty 
chains  southerly  of  the  great  road  leading  to  Fort  Stanwix ; 
then  east  thirty-seven  degrees  south,  to  the  east  bounds  of  the 
county;  then  northerly  along  the  bounds  of  the  county,  to 
the  middle  of  the  Mohawk  river ;  then  westerly  along  the  said 
middle,  to  a  point  opposite  the  place  of  beginning ;  and  then 
south,  to  the  place  of  beginning. 

19.  The  town  of  Vernon  shall  contain  all  that  part  of  said 
county,  bounded  Westerly,  by  the  west  bounds  of  the  county : 
Southerly,  by  Augusta:  Easterly,  by  the  east  line  of  the 
Oneida  reservation;  and  Northerly,  by  a  line  running  from 
the  southeast  comer  of  lot  number  two  hundred  and  five,  to 
the  southwest  comer  of  lot  number  one  hundred  and  ninety- 
nine  in  the  said  reservation;  and  thence  to  the  junction  of 
the  Schenondehois  with  the  Oneida  creek. 

See  Laws  of  1836,  ch.  393. 

20.  The  town  of  Yerona  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Vernon :  Westerly,  by  the  west 
bounds  of  the  county:  Northerly,  by  Bome  and  Vienna:  and 
Easterly,  by  the  east  line  of  the  Oneida  reservation. 

21.  The  town  of  Vienna  shall  contain  all  that  part  of  said 
county,  included  in  the  following  bounds :  beginning  at  the 
mouth  of  Wood  creek,  and  running  up  said  creek  to  the  cor- 
ner of  the  townships  number  two  and  nine,  being  the  comer 
of  the  town  of  Bome;  then  north  twenty-one  degrees  east 
along  said  line,  and  the  same  continued  to  Fish  creek;  then 
up  said  creek  to  Annsville;  then  westerly  along  the  bounds 
of  Annsville,  to  the  southwest  comer  thereof ;  then  northerly 
along  the  west  bounds  of  Annsville,  to  the  middle  of  the  west 
branch  of  Fish  creek;  then  up  along  the  same  to  the  mouth 
of  Little  river;  then  up  Little  river  until  it  intersects  the  line 
between  townships  number  eight  and  nine;  then  north  sixty- 
nine  degrees  west,  along  the  north  line  of  townships  number 
nine  and  ten,  to  the  west  bounds  of  the  county;  then  south- 
erly along  the  bounds  of  the  county,  to  the  south  shore  of 
lake  Oneida;  and  then  easterly  and  northerly  along  the  south- 
erly and  easterly  side  of  said  lake  to  the  place  of  beginning. 
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92.  The  town  of  Western  shall  contain  all  that  part  of  said  ^^^^ 
county,  bonnded  Easterly,  by  Steuben:  Southerly,  by  Rome 
and  Floyd:  Westeiiy  and  Northerly,  by  a  line  beginning  on 
the  south  line  of  lot  number  eighteen,  in  Fonda's  paitent,  six- 
teen chains  easterly  from  the  southwest  comer  of  said  lot,  and 
running  thence  north  one  degree  and  thirty  minutes  west, 
parallel  with  the  west  bounds  of  Steuben,  until  it  intersects 
the  northerly  line  of  a  tract  of  land  heretofore  or  late  belong- 
ing to  John  Lansing,  being  the  south  line  of  land  formerly 
granted  to  Thomas  MacMn,  continued  easterly;  and  then 
along  the  line  so  intersected,  to  the  northwest  comer  of 
Steuben. 

23.  The  town  oi  Westmoreland  shall  contain  all  that  part  J^*^*"**^^- 
of  said  county,  bounded  Westerly  and  Southerly,  by  Vernon  ^ 
and  Verona:  Northerly,  by  Some:  Easterly  and  Southerly, 
by  a  line  beginmng  aif  the  southeasterly  comer  of  a  tract  of 
land  grant^  to  Abraliam  Wemple,  and  running  thence  at 
right  angles  with  the  old  line  of  property,  southwesterly  to 
Vemon,  and  northeasterly  until  it  meets  the  Oriskany  creek; 
then  down  the  said  creek  to  the  south  bounds  of  the  Oriskany 
patent;  and  then  northwesterly,  parallel  with  the  old  line  of 
property,  to  Borne. 

«4.  The  town  of  Whitestown  shall  contain  all  that  part  ^^^ 
of  said  county,  bounded  bb  follows:  beginning  at  the  most 
easterly  corner  of  Bome  at  the  Mohawk  river,  and  running 
tiience  west  along  the  south  bounds  of  Bome  to  Westmore- 
land; then  along  the  east  bounds  of  Westmoreland  to  the 
southerly  comer  of  Stillman's  bridge;  thence  along  the  north- 
erly bounds  of  New-Hartford  to  the  westerly  line  of  the  town 
of  TTtica,  wheace  the  same  crosses  the  centre  of  the  south  or 
old  road  leading  firom  the  village  of  Utica  to  Whitesborough; 
then  along  the  bounds  of  Utiea  northerly  to  the  Mohawk 
river;  then  up  along  the  centre  of  said  river  to  the  place  of 
beginning. 

Seela^of  1829,  eh.  35;  1832,  ch.  72;  1834^  ch.  182;  1836,  ch.  393; 
1839,  ch.  304;  1846,  oh.  253. 

S  30.  The  county  of  REadison  shall  be  divided  into  the  ^*^^'**"- 
towns  of  Brookfield,  Oazenovia,  De  Buyter,  Eaton,  Eenner, 
Georgetown,  Hamilton,  Lebanon,  Lenox,  Madison,  Nelson, 
Smithfleld,  and  SuUivan;  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows: 

1.  The  town  of  Brookfield  shall  contain  all  that  part  of  said 
county,  distinguished  as  townships ,  number  eighteen  and 
nineteen  of  the  twenty  townships,  on  the  map  made  by  the 
surveyor-general  of  this  state. 

2.  The  town  of  Oazenovia  shall  contain  all  that  part  of  said  ^»^^' 
county,  bounded  Northerly,  by  Sullivan:  Westerly,  by  the 
bounds  of  the  county:  JBSasterly,  by  Fenner  and  Nelson:  and 
Southerly,  by  De  Buyter. 
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3.  The  town  of  De  Bnyter  dull  eontain  all  that  part  of 
said  oonnty,  bounded  Baaterly,  by.  Nel«on  and  Geoigetowa: 
Socrthedy  and  Westerly,  by  the  bounds  of  the  ooonty:  and 
Northeriy,  by  a  line  beginning  in  the  vest  bonndB  of  the 
oonnty,  on  the  n<Hrtii  line  of  lot  nnmber  one  handled  and 
eight  of  ihe  road  township^  and  running  thenee  east  along 
said  line,  eontinned  to  the  west  bounds  of  Nelson. 

4.  The  town  of  Eaton  shall  eontain  all  that  part  of  said 
eounty,  known  and  distingaished  as  township  nnmber  two  of 
the  twenty  townships,  on  the  map  made  hy  the  sorreyor* 
genecBl  of  this  state. 

5.  The  town  of  Fenner  shall  eontain  all  that  part  of  said 
eonnty,' beginning  in  the  middle  of  the  CSutteningo  creek, 
opposite  the  normwest  oomer  of  lot  number  twenty-^nine  in 
the  Mile  strq^  and  running  thenoe  soutlierly  along  the  middle 
of  said  eteek,  until  it  inteniects  the  north  line  of  lot  number 
three,  in  the  fourth  allotm^it  of  the  New-Petersbuigh  tract; 
then  easterly  on  the  north  line  of  said  lot  number  three,  and 
on  the  north  line  of  lot  number  thirty-stz  in  the  third  allot- 
ment, to  the  northeast  comer  thereof;  then  southerly  on  the 
west  line  of  lots,  to  the  south  line  of  said  tract;  then  easterly 
on  the  south  line  of  the  aforesaid  tract  to  the  southeast  comer 
of  lot  number  fifty-one,  in  the  second  allotment  of  said  tnct; 
then  northerly  on  the  line  of  lots  to  the  north  line  of  said 
tract;  then  easterly  to  the  southeast  c(»ner  of  lot  number 
sixtyHsix,  in  the  Mile  strip;  then  northeriy  on  the  east  line  of 
lots  number  sisty-six  and  sixty^seyen,  to  the  north  Hue  of  the 
Mile  strip;  and  then  westerly  oa  the  north  line  of  the  Mile 
strip  to  the  place  of  beginning. 

6.  The  town  of  Georgetown  shall  contain  all  that  part  of 
said  county,  distinguished  oa  the  aforesaid  map  as  township 
number  six,  of  the  twenty  townships. 

7.  The  town  of  Hamilton  shall  contain  all  that  part  of  said 
county,  known  and  distinguished  as  township  number  four  of 
the  twenty  townships,  on  the  map  made  by  tlie  surreyor- 
general  of  this  state. 

8.  The  town  of  Lebanon  shall  contain  all  that  part  oi  said 
county,  known  and  distbigulshed  as  township  numbar  fire  of 
the  twenty  townships,  on  the  map  made  by  tihe  surveyor- 
general  of  this  state. 

hum.  9.  The  town  of  Lenox  shall  contain  all  that  part  of  said 

county,  bounded  Easterly  and  Ncwtheriy,  by  the  bounds  of 
the  county:  Southerly,  by  the  line  of  the  IdQle  strip,  so  called, 
in  the  late  Oneida  reservation,  continued  east  to  the  east 
bounds  of  the  county:  and  Westerly,  by  a  line  beginning  in 
the  north  bounds  of  Fenner,  at  the  centae  line  of  the  two 
Mile  strip,  so  called,  and  running  thence  norfii  on  said  line, 
and  the  same  continued  north  to  the  north  bounds  of  the 
county. 

See  LawB  of  18S6»  ch.  393. 
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10.  13ie  town  of  Madiaon  shall  oontain  all  tiiat  part  of  said  ^^^^^ 
eounty,  known  and  distinguished  aa  township  number  three, 

of  the  twenty  townships,  on  the  map  made  by  the  sorveyor* 
general  of  this  state. 

11.  The  town  of  Nelson  shall  oontain  all  that  part  of  said  ^^ixni- 
eonntyy  kiu>wn  by  township  nmnber  one,  of  the  twenty  town* 
ships,  on  the  map  made  by  the  sorveyor-general  of  this 
state. 

18.  The  town  of  Smithfield  shall  oontam  all  that  part  of  8>°i^«^ 
said  county,  bounded  Northerly,  by  Lenox:  Easterly,  by  the 
east  bounds  of  the  oounty :  Westerly,  by  Eenner:  and  South- 
erly, by  Nelson  and  Eaton. 

See  LawB  of  1836,  ch.  393. 

13.  The  town  of  Sullivan  shall  oontain  all  that  part  ot  said  8«ui^r»- 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county?  Easterly,  by  Lenox:  and  Southerly,  by  the  north 
line  of  the  Mile  strip,  so  called,  in  the  late  Oneida  reservation, 
eontinued  west  to  the  west  bounds  of  the  county. 

See  Laws  of  ISSe,  ch.  393;  183t,  oh.  337. 

S  31.  The  county  of  Oswego  shall  be  divided  into  the  ^"""^ 
towns  of  Albion,  Boylston,  Oonstantia,  Oranby,  Hannibal, 
Hiisthigs,  Mexico,  New-Haven,  Orwell,  Oswego,  Parish,  Bed- 
field,  Bichlaud,  Sandy-Oredc,  Scriba,  Volney,  and  Williams- 
town;  the  extent  and  limits  of  which  said  several  towns  shall 
be  as  follows : 

1.  The  town  of  Albion  shall  contain  all  that  part  of  said  Albion. 
county,  known  as  township  number  twenty-two,  together 
with  lots  number  one  hundred  and  sixty-two,  one  hundred 
and  sixty-three,  one  hundred  and  sixty-four,  one  hundred  and 
sixty-five,  cme  hundred  and  sixty-seven,  one  hundred  and  sixty- 
eight,  one  hundred  and  sixty-nine,  one  hundred  and  seventy, 

one  hundred  and  seventy-one,  one  hundred  and  seventy-two, 
and  one  hundred  and  seventy-three,  of  township  number  ten. 

2.  The  town  of  Boylston  shall  contain  all  that  part  of  said  Boyiiton. 
county,  known  as  township  number  six,  of  the  Boylston 
purchase. 

3.  The  town  of  Oonstantia  shall  contain  all  that  part  of  said  coostantu. 
oounty,  known  and  distinguished  as  the  eleventh  and  twelfth 
towndiips  of  Scriba's  patent,  extended  to  the  south  bounds 

of  the  county. 

4.  The  town  of  Oranby  shall  contain  all  that  part  of  said  ^'^^- 
county,  bounded  Northerly,  by  the  town  of  Oswego :  Easterly, 

by  the  middle  of  the  Oswego  river:  Southerly,  by  the  bounds 
of  the  county:  and  Westerly,  by  the  town  of  Hannibal  and 
the  bounds  of  the  county. 

See  Laws  of  1836,  cb.  SIB. 

5.  The  town  of  Hannibal  shall  contain  all  that  part  of  said  numiiML 
county,  bounded  Westerly  and  Southerly,  by  the  bounds  of 

tiie  county:  and  Northerly  and  Easterly,  by  a  line  beginning 
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'^^^  at  the  southwest  comer  of  the  town  of  Oswego,  and  running 
thence  easterly  along  the  south  bounds  of  Oswego,  to  the 
northwest  comer  of  lot  number  forty-tIu»e,  in  the  township 
of  Hannibal ;  then  south  along  the  Une  of  lots,  to  the  north- 
west comer  of  lot  number  eighty-one;  then  east  along  tiie 
bounds  thereof,  to  the  northeast  comer  of  said  lot  eighty-one; 
and  then  south  along  the  line  of  lots,  to  the  south  bounds  of 
the  county. 

HABtbisTB-  6.  The  town  of  Hastings  shall  contain  all  that  part  of  said 
county,  known  and  distinguished  as  the  thirteenth  township 
of  Scriba's  patent,  together  with  the  locations  and  waters 
south  of  said  township. 

Mexico.  7,  The  town  of  Mexico  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  Bichland :  Easterly,  by  Parish : 
Southerly,  by  the  south  bounds  of  township  number  twenty, 
of  Scriba's  patent :  and  Westerly,  by  New-Haven. 

See  Laws  of  1836,  oh.  264;  1837,  ch.  33. 

New.  8.  The  town  of  New-Haven  shall  contain  all  that  part  of 

^^®°*  said  county,  known  and  distinguished  as  the  nineteenth  town- 
ship of  Scriba's  patent,  with  the  north  bounds  of  said  township 
extended  to  the  bounds  of  the  county. 

Soe  Laws  of  1836,  ch.  264. 

orwou.  9.  The  town  of  Orwell  shall  contain  all  that  part  of  said 

county,  known  as  township  number  eleven  of  the  Boylston 
purchase. 

See  Laws  of  1844,  ch.  77. 

oswogo.  10,  The  town  of  Oswego  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county:  Southerly  and  Easterly,  by  a  line  beginning  at 
the  northwest  comer  of  lot  number  thirty-eight,  in  the  town- 
ship of  Hannibal,  and  running  thence  east,  to  the  northwest 
comer  of  lot  number  forty-five ;  then  north,  to  the  northwest 
comer  of  lot  number  thirty-seven ;  then  east,  to  the  middle 
of  Oswego  river;  then  down  the  middle  of  said  river,  to  its 
mouth ;  and  then  north  to  the  bounds  of  the  county. 

Parish.  11.  The  town  of  Parish  shall  contain  all  that  part  of  said 

county,  known  as  township  number  twenty-three,  of  Scriba's 
patent. 

Bodfleid.  12.  The  town  of  Eedfleld  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Easterly,  by  the  Iwunds  of 
the  couniy:  Westerly,  by  Orwell  and  Boylston;  and  South- 
erly, by  the  north  bounds  of  Scriba's  patent. 

Richland.  13,  The  towu  of  Bichlaud  shall  contain  all  that  part  of  said 
county,  beginning  at  Lake  Ontario  at  the  northwest  comer 
of  the  Selkirk  tract ;  then  along  the  northerly  and  easteriy 
bounds  of  the  same,  to  the  southwest  comer  of  lot  number 
one  hundred  and  eight,  in  township  number  ten  of  Boylston 
purchase;  then  easterly  along  the  Ime  of  lots,  to  the  west  line 
of  Boylston;  then  southerly  and  westerly  along  the  bounds 
of  Orwell  and  Albion,  to  tiie  southeast  comer  of  lot  number 


Digitized  by  LjOOQIC 


CHAP,  n.]  TOWNS  m  LEWIS.  167 


TITLB  4. 


one  htmdied  and  thirty-six  in  township  number  twenty-one, 
in  Scriba's  patent ;  then  westerly  along  the  line  of  lots,  to  the 
east  line  of  lot  number  one  hundred  and  thirty;  then  south, 
to  the  bounds  of  township  numb^  twenty;  then  along  tiie 
same  northerly  and  westerly,  to  Salmon  creek;  then  down 
the  said  creek  to  Lake  Ontario;  then  north  until  an  east  line 
will  strike  the  place  of  beginning ;  and  then  east  to  the  place 
of  beginning. 

See  LawB  of  1844,  ch.  77;  1836,  ch.  264. 

14.  The  town  of  Sandy-Oreek  shall  contain  all  that  part  of  gjcg^ 
said  county,  bounded  Northerly,  by  the  north  bounds  of  the 
county:  Easterly,  by  Boylston  and  Orwell :  Southerly,  by  the 
north  bounds  of  the  towns  of  Eichland  and  New-Haven :  and 
Westerly,  by  the  east  bounds  of  Scriba. 

15.  The  town  of  Scriba  shall  contain  all  that  part  of  said  scrftoo. 
county,  comprised  within  township  number  eighteen  in  Scriba's 
patent,  and  the  same  continued  north  to  the  bounds  of  the 
county,  together  with  that  part  of  township  number  seventeen 

in  said  patent,  lying  north  of  a  line  beginning  at  the  Oswego 
river,  and  running  easterly  along  the  division  line  between 
lots  number  six  and  seven  of  said  township,  and  the  same  line 
continued  until  it  intersects  the  line  of  the  fifteenth  township. 

16.  The  town  of  Volney  shall  contain  all  that  part  of  said  voiney. 
county,  bounded  Northerly,  by  Scriba,  New  Haven  and 
Mexico:   Easterly,  by  Hastings:  Southerly,  by  the  south 
bounds  of  the  county :  and  Westerly,  by  Oswego  and  Granby. 

See  Laws  of  1832,  oh.  81. 

17.  The  town  of  Williamstown  shall  contain  all  that  part  wiiiiaDi». 
of  said  county,  known  as  townships  number  five  and  six  in  ^^' 
Scriba's  patent. 

See  Laws  of  1830,  ch.  91;  1832,  ch.  81;  1836,  ch.  264,  3t8;  1837,  ch.  33$ 
1839,  ch.  84;  1844^  ch.  11. 

S  32.  The  county  of  I^eiris  shall  be  divided  into  the  towns  Lewis. 
of  Brantingham,  Denmark,  LowvUle,  Harrisburgh,  Leyden, 
Martinsburgh,  Pinckney,  Turin  and  Watson,  the  extent  and 
limits  of  which  said  several  towns  shall  be  as  follows : 

1.  The  town  of  Brantingham  shaU  contain  all  that  part  of  Bnmtiiie- 
said  county,  bounded  Northerly,  by  the  north  bounds  of  '**™' 
township  number  two  of  Brown's  tract  and  the  north  bounds 

of  the  Brantingham  tract,  and  the  same  continued  to  the 
Black  river :  Easterly  and  Southerly,  by  the  bounds  of  the 
county ;  and  Westerly,  by  the  Black  river. 

See  Laws  of  1832,  ch.  22. 

2.  The  town  of  Denmark  shall  contain  all  that  part  of  said  Denmark. 
county,  contained  within  township  number  five,  in  the  Black 
river  tract,  in  Macomb's  purcha^. 

3.  The  town  of  Harrisburgh  shall  contain  all  that  part  of  HarriB- 
said  county,  contained  within  township  number  ten,  in  the  ^"*^**' 
Black  river  tract,  in  Macomb's  purchase. 
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4.  The  town  of  Leyden  shall  contain  all  that  part  of  said 
county,  bounded  Easterly,  by  the  Black  river:  Soatherly,  by 
the  bounds  of  the  county :  and  Northwesterly,  by  Turin. 

5.  The  town  of  Lownlle  shall  contain  all  that  part  of  said 
county,  distinguished  as  township  number  eleven,  in  the  Black 
river  tract,  in  Macomb's  pundiase. 

6.  The  town  of  Martinsburgh  shall  contain  all  that  part  d 
said  county,  contained  within  the  townships  number  four  and 
five,  in  Boylston  purchase,  together  with  all  that  part  of  tbe 
township  of  Lucretia,  lying  north  of  a  line  beginning  at  the 
bend  in  Black  river,  where  the  line  between  lots  number  one 
hundred  and  fifty-one  and  one  hundred  and  fifty-two,  in  town- 
ship number  three,  strikes  the  westerly  banks  of  said  river, 
and  running  thence  so  as  to  intersect  the  state  road  on  the 
line  dividing  the  lands  now  or  late  of  Edward  Johnson  and 
Oliver  Bush,  and  then  continuing  the  same  course  until  it 
intersects  the  easterly  bounds  of  the  said  township  number 
five. 

7.  The  town  of  Plnckney  shall  contain  all  that  part  of  said 
coimty  contained  within  township  number  nine,  in  the  Blade 
river  tract,  of  Macomb's  purchase. 

8.  The  town  of  Turin  shall  contain  all  that  part  of  said 
county,  beginning  at  the  most  northerly  comer  of  a  tract  of 
twenty-five  thousand  acres  of  land  belonging  to  Lemuel 
Storrs  and  others,  at  a  maple  tree  standing  upon  the  bank  of 
the  said  Black  river,  and  running  thence  south  thirty-seven 
degrees  and  thirty  minutes  west,  along  the  northwester!  v  line 
of  said  tract,  to  the  northerly  line  of  Scriba's  patent,  m  Uie 
bounds  of  the  countjr ;  then  along  the  bounds  of  the  county 
westerly  and  northerly,  to  Pinclmey;  then  along  the  sou1& 
bounds  of  Pinckney  and  Hairisburgh,  to  Martinsburgh;  then 
along  the  bounds  of  Martinsburgh  southerly  and  easteriy,  to 
tiie  Black  river;  and  then  along  the  same  to  the  place  of 
beginning. 

See  Iaws  of  1830,  oh.  93. 

9.  The  town  of  Watson  shall  oontain  all  that  part  of  said 
county  bounded  Northwesterly,  Northerly  and  Easterly,  by 
the  bounds  of  the  county :  Southerly,  by  Brantingham :  and 
Westerly,  by  Black  river. 

See  Laws  of  1880,  oh.  93,  312;  1882,  dL  22  •  1841,  dL  93;  IMA,  dL2T ; 
18^8,  ch.  160;  1861,  ch.  549. 

jeflRanoiL  g  ^*  '^^  couuty  of  JTeflbnoii  shall  be  divided  into  the 
towns  of  Adams,  Alexandria,  Antwerp,  BrownvUle,  Ohamr 
pion,  EUisburgh,  Henderson,  Hounsfield,  Le  Bay,  Lorraine, 
Lyme,  Orleans,  Pamelia,  Philadelphia,  Bodman,  Butland, 
Watertown,  and  Wilna,  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows : 

1.  The  town  of  Adams  shall  contain  all  that  part  of  said 
county,  known  and  distinguished  as  township  number  seven. 
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fai  Macomb's  poiohase,  and  called  Aleppo  on  the  snrreyor-   '"^  ^ 
geneial's  map. 

9.  The  town  of  Alexandria  shall  contain  all  that  part  of  AWmdriA. 
said  county,  beghining  at  the  northeast  comer  of  Penet^s 
Sqoaie,  so  called^  and  ronning  thence  along  the  north  line 
tt^reof  west,  four  miles,  to  the  east  line  of  lot  number  six ; 
tbnea  north  to  the  bounds  of  the  county ;  then  nordieasterly 
and  southeasterly  along  said  bounds  to  Antwerp ;  then  along 
tiffi  norlJiwesterly  bounds  of  Antwerp,  to  the  most  westerly 
oomer  thereof;  then  along  the  southwesterly  bounds  of  said 
town,  to  the  easterly  comer  of  lot  number  one  hundred  and 
sixty-three ;  then  southwesterly  to  the  most  southerly  comer 
of  lot  number  two  hundred  and  twenty-three,  in  tiie  bounds 
of  Le  Bay ;  then  along  the  bounds  of  Le  Bay  northwesterly, 
to  Pemet's  Square ;  and  th^  along  the  east  bounds  of  Penet's 
Square,  to  the  place  of  beginning. 

See  Laws  of  1841,  ch.  99. 

3.  The  town  of  Antwerp  shall  contain  all  that  part  of  said  ^twerp. 
county  bounded  as  follows,  to  wit :  be^nning  in  the  bounds 

of  file  county,  at  the  most  easterly  comer  of  lot  number  one 
bundred  and  forty-eight,  of  the  subdivision  of  great  lot  num- 
ber four,  of  Macomb's  purchase,  and  running  thence  south- 
westerly on  the  line  between  said  lot  numl^  one  hundred 
and  forty-eight,  and  lot  number  one  hundred  and  forty- 
nine,  and  the  same  course  continued  to  the  most  easterly 
comer  of  lot  number  one  hundred  and  thirty-four;  then 
easterly  on  the  line  between  lot  number  one  hundred  and 
sixty-two  and  one  hundred  and  sixty-three,  and  the  same 
course  continued  to  the  bounds  of  the  county ;  and  then 
northerly  and  westerly  along  the  same  to  tiie  place  of  begin- 
ning. 

4.  The  town  of  Brownville  shall  contain  all  that  part  of  ^^ 
said  county,  beginning  at  the  north  bank  of  Black  river,  six 
chains  fifteen  links,  south  tiiirteen  degrees  west,  fix)m  the 
comer  termed  by  the  intersection  of  the  lines  of  the  twenty- 
third  and  twenty-fourtli  north  range,  and  thirty-first  and 
lUrty-second  west  range,  and  runntog  thence  north  to  the 
•oath  bounds  of  Orleans,  eleven  chains  west  of  the  southwest 
comer  of  lot  number  ninety-four,  of  Penet's  Square ;  tben 
west  along  the  bounds  of  Orleans  to  Lyme ;  then  alon^  the 
bounds  of  Lyme  to  a  point  west  of  the  mouth  of  Black  nver ; 
tlien  east  to  the  mouth  of  said  river;  then  up  the  middle 
thereof  to  a  point  opposite  the  place  of  beginning ;  and  th^a 
nortli  to  the  place  of  beginning. 

5.  The  town  of  Champion  slmll  contain  all  that  part  of  said  chuBpioa. 
county,  known  and  distinguished  as  township  number  four  in 
Macomb's  purchase,  and  ^ed  Howard  on  the  said  map. 

6.  The  town  of  Ellisburgh  shall  contahi  all  that  part  of  said  TBHuhnn^ 
county,  contained  within  tne  township  in  Macomb's  purchase, 
distinguished  on  the  said  map  by  the  name  of  MinoSi  together 
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with  the  waters  and  islands  west  theieof,  to  the  bounds  of  the 
county. 

7.  The  town  of  Henderson  shall  contain  all  that  part  of  said 
county,  contained  within  township  number  six,  in  Macomb's 
purchase,  and  called  Henderson  on  the  said  map,  and  the 
same  extended  west  to  the  bounds  of  the  county. 

8.  The  town  of  Hoimsfield  shall  contain  all  that  part  of  said 
county,  beginning  in  the  middle  of  Black  river,  opposite  to 
the  northeast  comer  of  the  township  called  Hesiod  on  the  said 
map,  and  running  thence  along  the  east  bounds  of  said  town- 
ship, to  the  southeast  corner  thereof ;  then  westerly  along  the 
south  bounds  thereof,  and  the  same  continued  to  Lyme ;  and 
then  northerly  and  easterly  along  the  bounds  of  Lyme  and 
Brownville,  to  the  place  of  beginning. 

9.  The  town  of  Le  Bay  shall  contain  all  that  part  of  said 
county,  beginning  in  the  middle  of  the  Black  river,  at  a  point 
opposite  the  most  southerly  comer  of  lot  number  six  hundred 
and  ninety-eight,  of  great  lot  number  four,  of  Macomb's  pur- 
chase, and  running  thence  north  to  said  comer;  then  north 
thirty-six  degrees  east,  along  the  easterly  bounds  of  lot  number 
six  hundred  and  ninety-eight,  and  the  same  course  continued 
to  the  most  easterly  corner  of  lot  number  seven  hundred  and 
one;  then  north  fifty-four  degrees  west,  along  the  northerly 
bounds  of  lot  number  seven  hundred  and  one,  and  the  same 
course  continued  along  the  line  of  lots,  to  the  most  northerly 
corner  of  lot  number  two  hundred  and  twenty-nine;  then  the 
same  course  continued  through  number  two  hundred  and 
twenty-six,  and  two  hundred  and  twenty-seven,  north  fifty- 
four  degrees  west,  one  hundred  and  four  chains  forty-seven 
links,  to  the  east  bounds  of  Penet's  Square,  at  a  point  fifty- 
seven  chains  fifty  links  south  from  the  northeast  comer  of  lot 
number  fifty  of  said  Square;  then  south  on  the  east  bounds 
of  Penet's  Square,  and  the  same  course  continued  to  the  middle 
of  the  Black  river;  then  up  along  the  middle  of  said  river  to 
the  place  of  beginning. 

See  Laws  of  1844,  ch.  107. 

10.  The  town  of  Lorraine  shall  contain  all  that  part  of  said 
county,  known  and  distinguished  as  townships  number  one 
and  two,  in  Macomb's  purchase,  and  called  Atticus  and 
Penelon  on  the  said  map. 

See  Laws  of  1848,  ch.  361. 

11.  The  town  of  Lyme  shall  contain  all  that  part  of  said 
county,  beginning  in  the  bounds  of  the  county,  at  the  north- 
west comer  of  Orleans,  and  running  thence  southerly  along 
the  west  bounds  of  Orleans,  to  the  southwest  comer  thereof; 
then, to  the  easternmost  comer  of  lot  number  four  hundred 
and  fifty-five,  in  great  lot  number  four  of  Macomb's  purchase ; 
then  along  the  southeasterly  outline  of  said  lot  number  four 
hundred  and  fllfty-five,  to  the  northeasterly  outline  of  Idt 
number  three  hundred  and  thirty-nine;  then  along  the  sanie 
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to  the  easternmost  comer  thereof;  then  southwesterly  along  ""^"^  *- 
the  southeasterly  line  of  said  lot  number  three  hundred  and 
thirty-nine,  and  of  lots  number  three  hundred  and  forty,  three 
hundred  and  fifty-eight,  three  hundred  and  fifty-nine,  four 
hundred  and  forty-seven,  and  four  hundred  and  forty-six,  (all 
in  said  great  lot  number  four,)  to  the  southernmost  comer  of 
said  lot  number  four  hundred  and  forty-six;  then  northwest- 
erly along  the  southwesterly  outline  thereof,  to  an  arm  of 
Ohaumont  bay;  then  through  the  waters  of  said  bay,  and  the 
waters  of  Lake  Ontario  southwest  and  westerly,  to  the  west 
bounds  of  the  county,  so  as  to  Include  within  said  town 
Cherry  island,  the  Peninsula,  Fox  island,  Grenadier  island, 
Oarlton  island,  and  such  other  small  islands  as  are  within  the 
limits  of  the  county,  between  Oarlton  island  and  French  creek ; 
and  then  northerly  and  northeasterly  along  the  bounds  of  the 
county,  to  the  place  of  beginning. 

See  Laws  of  1833,  ch.  256;  1849,  ch.  328. 

12.  The  town  of  Orleans  shall  contain  all  that  part  of  said  oneans. 
county,  beginning  at  the  southwest  comer  of  Penet's  Square, 

so  called,  and  running  thence  north  along  the  west  line  of 
said  Square,  to  the  northwest  comer  thereof;  then  northwest 
to  the  bounds  of  the  county,  including  a  small  point  of  land 
on  the  northeast  side  of  Desfomeaux  bay;  then  along  the 
bounds  of  the  county,  to  Alexandria;  then  south  along  the 
west  line  of  Alexandria,  to  the  north  line  of  Penet's  Square 
aforesaid ;  then  east  along  the  north  line  of  the  said  Square,  to 
the  northeast  comer  thereof;  then  south  along  the  east  line 
of  said  Square,  to  the  northeast  comer  of  lot  number  seventy- 
one;  then  west  along  the  north  bounds  thereof,  and  of  lot 
number  seventy-two,  to  the  middle  of  Hyde  creek;  then  along 
said  middle  to  Pearch  lake ;  then  through  the  middle  of  Pearch 
lake,  and  of  Pearch  creek,  to  the  west  line  of  lot  number 
ninety-four,  of  said  Square;  then  south  along  the  same,  to  the 
south  bounds  of  said  Square;  and  then  west  along  the  same 
to  the  place  of  beginning. 

See  Laws  of  1840,  ch.  17 ;  1842,  ch.  323. 

13.  The  town  of  Pamelia  shall  contain  all  that  part  of  said  Pameiu. 
county,  bounded  Northerly,  by  Orleans:   Easterly,  by  Le 

Eay :  Southerly,  by  the  middle  of  Black  river:  and  Westerly, 
by  Brownville. 

14.  The  town  of  Philadelphia  shall  contain  all  that  part  of  Phiiadci- 
said  county,  beginning  at  the  easterly  corner  of  lot  number  ^^^** 
one  hundred  and  sixty-three  on  the  southwesterly  line  of 
Antwerp,  and  running  thence  along  the  southeasterly  line 

of  Alexandria  to  the  south  comer  of  lot  number  two  hundred 
and  twenty-three;  then  southeasterly  and  ranning  parallel 
with  the  southwest  hue  of  Antwerp,  to  the  northwest  line  of 
Wilna ;  then  northeasterly  along  the  line  of  Wilna  to  Ant- 
werp; then  northwesterly  along  the  line  of  Antwerp  to  the 
place  of  beginning. 
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15.  nnie  town  of  Bodman  ahall  contain  all  that  part  of  fiuid 
county,  known  and  distingaished  as  township  number  eight, 
in  Macomb's  purchase,  and  called  Orpheus  on  the  said  map. 

16.  The  town  of  Rutland  shall  contain  all  that  part  of  said 
county,  known  and  distinguished  as  township  number  three, 
in  a  tract  of  land  belonging  to  Henry  Ohampion  and  others, 
and  called  Milan  on  the  said  map. 

watertown.  17.  The  town  of  Watcrtowu  shall  contain  all  that  part  of 
said  county,  known  and  distmguished  as  township  number 
two  of  a  tract  of  land  belonging  to  Henry  Ohampion  and 
others,  and  called  Leghorn  on  the  said  map. 

wnnft.  18.  The  town  of  Wilna  shall  contain  all  that  part  of  sidd 

county,  beginning  in  the  middle  of  Black  river  in  the  east- 
erly bounds  of  Le  Bay,  and  running  thence  northeasterly 
along  the  said  bounds,  and  the  same  course  continued  to 
Antwerp ;  then  along  the  bounds  of  Antwerp  southeasterly  to 
the  bounds  of  the  county ;  then  along  the  bounds  of  the  county 
to  the  middle  of  the  Bla^  river;  and  then  down  the  same  to 
the  place  of  beginning. 

See  Laws  of  1833,  cfa.  266;  1840,  cfa.  11;   1841,  dL  99;  1842,  du  323 ; 
1844,  dL  lot;  1848,  dL  361;  1849,  dL  828. 

otMco.  S  34.  The  county  of  Otoe^o  shall  be  divided  into  the  towns 

of  Burlington,  Butternuts,  Oherry-Yalley,  Decatur,  Edmeston, 
Exeter,  Hartwick,  Huntsville,  Laurens,  Maryland,  Middlefidd, 
MUford,  New-Lisbon,  Ot^go,  Otsego,  Pittsfleld,  Plmnfleld, 
Bichfleld,  Springfield,  Unadilla,  Westford,  and  Worcester; 
the  extent  and  limits  of  which  said  several  towns  shall  be  as 
follows : 

BozungtoiL  1.  The  town  of  Buriington  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Exeter  and  Plainf^d :  West- 
erly, by  Edmeston:  Easterly,  by  Otsego  and  Hartwick;  and 
Southerly  by  New-Lisbon. 

Bntteniito.  2.  The  towu  of  Buttcmuts  shall  contain  all  that  part  of  said 
county,  bounded  Easterly,  by  the  east  bounds  of  lots  number 
one,  two,  three,  four,  five,-  six,  seven  and  eight,  in  the  Otego 
patent,  to  the  southeast  comer  of  the  last  mentioned  lot: 
Northerly,  by  a  line  continued  from  tbe  south  bounds  of  a 
tract  of  land  gramted  to  George  Oroghan,  in  the  direction 
thereof  to  the  unadilla  river:  Westerly,  by  the  west  bounds 
of  the  county:  and  Southerly,  by  a  une  banning  at  the 
southwest  comer  of  lot  number  eight  in  the  Otego  patent, 
and  ranning  thence  west  along  the  south  bounds  of  said  lot 
to  the  east  bounds  of  a  tract  granted  to  Lewis  and  Bichard 
Monis,  commonly  called  Morris'  patent;  then  northerly  to 
the  northeast  comer  of  lot  number  seven^  in  the  patent  last 
mentioned ;  then  westerly  along  the  south  bounds  of  lots 
number  sixty-three,  sixty-two,  sixty-one,  sixty,  fifty-nine  and 
fifty-eight,  m  Morris'  patent,  and  the  same  line  continued 
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westerly  to  the  Butternut  creek;  then  down  the  same  to  the    ^"^*  ** 
Unadilla  river;  and  then  west  to  the  bounds  of  the  county. 

Bee  Laws  of  1849,  ch.  248. 

3.  The  town  of  Cherry-Valley  shall  contain  all  that  part  of  ^jjj- 
8aid  county,  bounded  Northerly  and  Easterly,  by  the  bounds 

of  the  county:  Southerly,  by  Decatur  and  Westford;  and 
Westerly,  by  Middlefield  and  Springfield. 

4.  The  town  of  Decatur  shall  contain  all  that  part  of  said  D«catur. 
county,  within  the  following  bounds:  beginning  twenty-five 
chains  west  from  the  southeast  comer  of  lot  number  five  of 
McEee's  patent,  and  running  thence  easterly  to  the  school- 
house,  south  of  the  dwelling-house  now  or  late  of  Bufus 
Ingalls ;  then  easterly  on  a  direct  line  to  the  height  of  land 
northwest  of  the  house  now  or  late  of  Isaac  Jennings,  and 

the  same  line  continued  to  the  east  bounds  of  the  county; 
then  along  the  same  northerly  to  the  first  allotment  of  the 
Belvidere  patent;  then  west  along  the  same  to  a  pomt  twenty- 
five  chains  east  of  the  easterly  line  of  McKee's  patent ;  and 
then  southerly  on  a  straight  line  to  the  place  of  beginning. 

5*  The  town  of  Edmeston  shall  contain  all  that  part  of  said  wm^um. 
county,  bounded  on  the  West,  by  the  bounds  of  the  county: 
on  tile  North,  by  the  south  bounds  of  Plainfield :  on  the  East, 
by  a  line  run  by  Jedediah  Peck,  under  the  direction  of  a  com- 
mittee appointed  by  a  vote  of  the  town  of  Burlington  for 
that  purpose,  in  the  year  seventeen  hundred  and  ninety-six, 
from  the  south  bounds  of  said  Plainfield  southerly,  to  the 
north  bounds  of  the  town  of  New-Lisbon;  the  line  trees  are 
marked  T.  L.  A.  B.:  and  on  the  South,  by  the  north  bounds 
of  New-Lisbon  and  Pittsfield. 

6.  The  town  of  Exeter  shall  contain  all  that  part  of  said  ^*«^'- 
county,  beginning  at  the  west  shore  of  Schuyler's  lake,  in  the 
north  bounds  of  lot  number  four,  in  the  patent  granted  to 
David  Schuyler  and  others,  and  running  thence  along  the 
same  westwly,  to  the  bounds  of  lot  number  eleven;  then 
along  the  same  northerly,  to  the  northeast  comer  of  said 
number  eleven;  then  westerly  along  the  line  of  lots,  to  the 
northwest  comer  of  lot  number  fifty-three;  then  southerly  to 
the  southwest  comer  of  lot  number  fifty-six;  then  along  the 
south  liiie  of  said  Schuyler's  patent  easterly,  to  the  southeast 
comer  tbweof;  then  on  a  direct  line  easterly,  to  the  south- 
east eomer  of  land  now  or  late  of  William  Lidall,  in  the  west 
boimds  of  the  town  of  Otsego ;  and  then  northerly  along  said 
west  bounds,  to  the  place  of  beginning. 

r.  The  town  of  Hartwick  shall  contain  all  that  part  of  said  Hartwick. 
county,  bounded  by  a  line  beginning  at  a  beech  tree  in  the 
east  line  of  Smith's  tract  in  Oroghan's  patent,  at  the  south- 
west eomer  of  the  land  heretofore  or  late  of  Theophilus 
Whalley,  and  running  thence  east  along  an  old  line  of  marked 
trees  on  the  south  line  of  said  Whalley's  land,  and  the  land 
now  or  late  of  Abel  Sill,  and  the  south  line  of  the  twelve 
thousand  acre  tract,  continued  to  the  middle  of  Oak's  creek^          , 
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then  down  the  middle  of  said  creek,  to  the  middle  of  the 
Susquehanna  river;  then  down  the  same  to  a  point  opposite 
the  southeast  comer  of  Hartwick's  patent;  then  west  to  said 
corner ;  then  along  the  south  and  west  bounds  of  said  patent, 
to  the  northwest  comer  of  the  same ;  and  then  along  the  east 
line  of  Smith's  tract,  to  the  place  of  beginning. 

8.  The  town  of  Huntsville  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Butternuts,  Otego  and  Milford ; 
Easterly  and  Southerly,  by  the  bounds  of  the  county:  and 
Westerly,  by  a  line  beginning  at  the  lot  number  eighteen,  in 
a  patent  granted  to  Charles  E^ed  and  others,  commonly  calle<l 
the  Otego  patent;  then  along  the  westerly  bounds  of  the 
same,  south  twenty-six  degrees  and  forty-five  minutes  west, 
one  hundred  and  two  chains ;  then  north  eighty-eight  degrees 
and  thirty  minutes  east,  thirty  chains  to  the  northwest  coma* 
of  lot  number  one  hundred  and  twenty-four,  in  Morris'  patent; 
then  along  the  west  line  of  lots  number  one  hundred  and 
twenty-four,  one  hundred  and  twenty-five,  one  hundred  and 
twenty-six,  and  one  hundred  and  twenty-seven,  to  Wallace's 
patent;  then  north  fifty-seven  degrees  and  fifty-five  minutes 
east,  one  chain  and  thirty-six  links  to  a  stake  and  stones ; 
then  along  the  west  line  of  lot  number  one  hundred  and 
twenty-three  in  Wallace's  patent,  south  eighty-three  chains 
and  fifty  links,  to  the  southwest  comer  of  said  lot  number 
one  hundred  and  twenty-three,  on  the  north  bank  of  the 
Susquehanna  river;  and  then  south  to  the  south  bounds  of 
the  county. 

See  LawB  of  1830,  ch.  239. 

9.  The  town  of  Laurens  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  towns  of  Hartwick  and 
New-Lisbon:  Easterly,  by  Milford:  Southerly,  by  a  line 
beginning  at  the  southeast  comer  of  lot  number  forty-five  in 
the  Otego  patent,  at  the  west  line  of  the  town  of  Milford,  and 
running  thence  westerly  on  the  south  line  of  said  lot  number 
forty-five,  and  on  the  south  line  of  lot  number  thirty-eight, 
to  the  southwest  comer  thereof;  then  in  a  direct  line  to  the 
southwest  comer  of  lot  number  thirteen,  in  the  patent  afore- 
said, in  the  east  line  of  Butternuts:  and  Westerly,  by  the 
town  of  Butternuts. 

10.  The  town  of  Maryland  shall  contain  all  that  part  of 
said  county,  within  the  following  bounds :  beginning  at  the 
centre  line  east  and  west  of  lot  number  thirteen,  in  McKee's 
patent,  and  running  thence  south,  to  the  bounds  of  the 
county;  then  westerly  along  the  same,  to  the  town  of  Mil- 
ford ;  then  northerly  along  the  easterly  bounds  of  Milford,  so 
far  that  an  east  course  will  strike  the  division  line  in  the 
centre  of  lot  number  thirty-two,  in  McKee's  i>atent;  and 
then  with  a  straight  line  to  the  place  of  beginning. 

11.  The  town  of  Middlefield  shall  contain  all  that  part  of 
said  county,  beginning  at  the  mouth  of  Oherry-Valley  creek, 
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and  running  thence  easterly  along  the  middle  of  said  creek  "^^^  ** 
about  one  hundred  and  eighteen  chains,  to  the  northerly 
bounds  of  lands  now  or  lately  possessed  by  David  Hunt; 
then  along  the  northerly  bounds  thereof  to  the  east  bounds 
of  a  patent  granted  to  Volkert  Othoudt  and  others;  then 
northerly  along  the  bounds  thereof,  to  the  south  bounds  of 
great  lot  number  four,  in  the  said  patent;  then  northerly 
along  the  bounds  thereof,  to  the  northerly  bounds  of  the  said 
jmtent;  then  northeasterly  along  the  bounds  of  the  said 
patent,  to  the  most  northerly  comer  thereof;  then  in  a 
straight  line  to  the  southwest  comer  of  a  patent  known  by 
the  name  of  Beaverdam ;  then  northerly  along  the  west 
bounds  thereof,  to  a  patent  granted  to  John  Lindsey ;  then 
westerly  and  northerly  along  the  bounds  thereof,  to  the  town 
of  Springfield;  then  westerly  along  the  bounds  thereof,  to  the 
town  of  Otsego;  and  then  southerly  along  the  towns  of 
Otsego,  Hartwick  and  Milford,  to  the  place  of  beginning. 

12.  The  town  of  Milford  shall  contain  all  that  part  of  said  Miiford. 
county,  bounded  Westerly,  by  lots  number  seventy,  forty- 
one,  forty-two,  forty-three,  forty-four,   forty-five,   forty-six 

and  forty-seven,  in  a  tract  of  land  granted  to  Charles  Eeed, 
Thomas  Wharton  and  others,  commonly  called  the  Otego 
patent,  and  the  eastern  boundary  line  of  the  said  lots  con- 
tinued southerly  to  the  middle  of  the  Susquehanna  river : 
Northerly,  by  the  town  of  Hartwick:  Easterly  and  Southerly, 
by  a  line  beginning  at  the  southeast  comer  of  Hartwick,  and 
running  thence  southerly  down  the  Susquehanna  river  to  the 
mouth  of  Cherry- Valley  creek ;  then  up  the  said  creek  to  the 
northeast  bounds  of  lands  now  or  late  occupied  by  Daniel 
Hunt ;  then  southeasterly  along  the  line  of  said  Hunt's  land 
south  fifty-five  degrees  east,  eighty-eight  chains,  to  a  soft 
maple  tree  marked  for  a  comer;  then  south  twenty-nine 
degrees  fifteen  minutes  west,  along  a  line  of  marked  trees, 
nine  hundred  and  eight  chains,  to  the  middle  of  the  Charlotte 
river ;  then  down  the  middle  of  said  river  to  the  mouth  of 
the  same ;  then  down  the  middle  of  the  river  Susquehanna 
until  it  intersects  the  easterly  bounds  of  Otego. 

13.  The  town  of  New-Lisbon  shall  contain  all  that  part  of  New- 
said  county,  bounded  Southerly,  by  a  line  beginning  at  the  ^^^^^ 
southeast  comer  of  Smith's  patent,  on  the  north  line  of  the 
town  of  Laurens,  and  ranning  thence  westerly  on  said  line 

and  the  north  line  of  the  town  of  Butternuts,  to  the  south- 
east comer  of  Pittsfield :  Westerly,  by  Pittsfield :  Northerly, 
by  the  line  described  as  the  north  bounds  of  Pittsfield  con- 
tinued easterly  to  Hartwick :  and  Easteriy,  by  Hartwick  and 
Laurens. 

H.  The  town  of  Otego  shall  contain  all  that  part  of  said  otego. 
county,  bounded  Northerly,  by  Laurena:  Westerly,  by  But- 
ternuts:  Southerly,  by  a  line  beginning  at  the  southwest 
comer  of  lot  number  seventeen  in  the  Otego  patent;  and 
running  thence  along  the  northerly  bounds  of  lots  number 
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TiTLB  1  eighteen  and  twenty-one  in  said  patent,  to  the  west  branch 
of  the  Otsdawa  creek ;  then  down,  the  same  as  it  nms  to  the 
Susquehanna  river ;  then  up  the  said  river  to  the  southwest 
corner  of  the  town  of  Milford:  and  Easterly,  by  Milford. 

See  Laws  of  1830,  ch.  239. 

Otsego.  15.  The  town  of  Otsego  shall  contain  all  that  part  of  said 

county,  beginning  in  the  northerly  bounds  of  the  town  of 
Hartwick  at  the  southwest  comer  of  a  tract  of  land  called 
the  twelve  thousand  acre  tract;  and  running  thence  north 
seven  degrees  east,  along  the  west  line  of  said  tract  to  the 
south  line  of  Oolden's  patent;  then  east  to  the  southeast 
comer  thereof;  then  north  along  the  east  line  thereof  to  the 
southeast  comer  of  Schuyler's  patent;  then  along  the  south- 
erly bounds  of  Exeter  to  the  southeast  comer  of  land  now  or 
late  of  William  Lidall  on  Oak's  creek;  then  up  the  said  creek 
and  along  the  southerly  and  westerly  shores  of  Schuyler's 
lake  to  the  northeast  comer  of  Exeter;  then  easterly  and 
northerly  along  the  bounds  of  Eichfleld  to  the  town  of 
Springfield;  then  easterly  along  the  bounds  of  Springfield 
to  the  east  shore  of  lake  Otsego;  then  southerly  and  westeriy 
along  the  waters  on  the  easterly  shore  of  lake  Otsego  to  the 
outlet  of  said  lake;  then  down  the  same  to  the  town  of 
Hartwick ;  and  then  along  the  easterly  and  northerly  bounds 
of  Hartwick  to  the  place  of  beginning. 

pittsfloid.  16.  The  town  of  Pittsfield  shall  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Butternuts :  Easterly,  by  the 
division  line  of  Oroghan  and  Butler's  patent :  Westerly,  by 
the  bounds  of  the  County :  and  Northerly,  by  a  line  begin- 
ning in  the  west  bounds  of  the  county,  at  a  tree  marked  A. 
D.  T.  about  six  miles  in  a  straight  line  northerly  from  the 
northwest  comer  of  the  town  of  Butternuts,  and  rimning 
thence  north  eighty-eight  degrees  east,  to  the  west  line  of 
Veree's  tract  in  Croghan's  patent. 

Bichiieid.  17.  The  town  of  Plainfield  shall  contain  all  that  part  of  said 
county,  bounded  Westerly  and  Northerly,  by  the  bounds  of 
the  county:  Northeasterly,  by  Eichfield:  Southeasterly,  by 
Exeter:  and  Southerly,  by  the  north  bounds  of  Oolden's 
patent,  and  the  same  continued  westerly  to  the  bounds  of  the 
county. 

piainiioid.  18.  The  town  of  Bichfleld  shall  contain  all  that  part  of  said 
county,  beginning  in  the  bounds  of  the  county,  at  the  most 
northerly  comer  of  lot  number  sixty-four  in  Schuyler's  patent, 
and  running  thence  along  the  bounds  of  the  county  to  the 
southeast  corner  of  lot  number  seventy-three,  in  Schuyler's 
patent ;  then  easterly  along  the  line  of  lots  to  Exeter ;  then  • 
along  the  bounds  of  Exeter  to  Schuyler's  lake ;  then  with  a 
direct  line  across  said  lake,  to  the  southwest  corner  of  lot 
number  ten  in  Stewart's  patent ;  then  south  fiffcy-three  de- 
grees east,  along  the  bounds  of  said  lot,  to  the  most  westerly 
comer  of  Springfield ;  then  along  the  bounds  of  Springfield 
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northerly  to  the  bounds  of  the  county;  and  then  westerly   ""'■^ 
along  the  bounds  of  the  county  to  the  place  of  beginning. 

19.  The  town  of  Springfield  shall  contain  all  that  part  of  8prtn«fl«»*- 
said  county,  beginning  on  the  east  bank  of  Lake  Otsego,  at 

the  southwest  comer  of  a  patent  granted  to  John  Groesbeck 
and  others,  and  running  thence  easterly  and  northerly  along 
the  bounds  of  said  patent,  to  the  northeast  comer  thereof,  in 
the  north  bounds  of  the  county;  then  westerly,  southerly, 
and  westerly,  along  the  bounds  of  the  county  to  the  north- 
east comer  of  lot  number  four  in  McNeaVs  patent,  commonly 
called  Stuart's  patent ;  then  southerly  along  the  east  bound's 
of  lots  number  four,  five,  six,  seven,  eight,  nine  and  ten  of 
said  patent,  to  the  southeast  comer  of  said  last  mentioned 
lot ;  then  easterly  in  a  straight  line  to  the  northwest  comer 
of  the  land  now  or  late  of  Elias  Van  Benschotten ; .  then 
along  the  north  bounds  of  said  Van  Benschotten's  land,  to 
Lake  Otsego ;  and  then  across  said  lake  in  a  straight  line  to 
the  plaee  of  beginning. 

20.  The  town  of  Unadilla,  shall  contain  all  that  part  of  said  ^MduJ*- 
county,   bounded  Northerly,  by  Buttemuts:    Easterly,  by 
Huntsville :  and  Southerly  and  Westerly,  by  the  bounds  of 

the  county. 

21.  The  town  of  Westford  shall  contain  all  that  part  of  said  westford. 
county,  comprehended  within  the  following  bounds,  to  wit : 
beginning  twenty-five  chains  west  from  the  southeast  comer 

of  lot  number  five,  of  McKee's  patent,  and  running  westerly 
to  the  centre  of  the  east  line  of  lot  number  thirty-two  of  said 
patent;  then  west  to  the  town  of  Milford;  then  northeast- 
erly along  the  bounds  of  Milford  and  Middlefield,  to  the  south- 
west comer  of  the  town  of  Cherry- Valley ;  then  easterly  and 
southerly  along  said  bounds,  to  the  northwest  comer  of 
Louden's  patent ;  then  east  twenty-five  chains ;  then  south- 
erly in  a  straight  line  to  the  place  of  beginning. 

22.  The  town  of  Worcester  shall  contain  all  that  part  of  Worcester. 
said  county,  bounded  Westerly,  by  Maryland :  Northerly,  by 
Westford  and  Decatur:    Southerly  and   Easterly,   by  the 
bounds  of  the  county. 

See  Laws  of  1830,  ch.  239;  1849,  ch.  248;  1856,  ch.  683:  1859,  ch.  514. 

g  35.  The  county  of  Chenango  shall  be  divided  into  the  cheningo. 
towns  of  Bainbridge,  Columbus,  Coventry,  Guilford,  Ger- 
man, Greene,  Lincklaen,  Macdonough,  New-Berlin,  Norwich, 
Otselic,  Oxford,  Pharsalia,  Pitcher,  Plymouth,  Preston,  Sher- 
burne, Smithville,  and  Smyma;  the  extent  and  limits  of 
which  said  several  towns  shall  be  as  follows : 

1.  The  town  of  Bainbridge  shall  contain  all  that  part  of  Bainbridge. 
Esad  county,  bounded  Northerly,  by  Oxford  and  Guilford : 
Easterly  and  Southerly,  by  the  bounds  of  the  county :  and 
Westerly,  by  Coventry  and  the  bounds  of  the  county. 

2.  The  town  of  Columbus  shall  contain  all  that  part  of  said  coiambus. 
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Coventry. 


German. 


Grocne. 


Guilford. 


Linckien. 


Macdon- 
ou^h. 


New-Ber- 
lin. 


Nonvich. 


county,  distinguished  as  township  number  seventeen,  on  the 
map  made  by  the  surveyor-general  of  this  state. 

3.  The  town  of  Coventry  shall  contain  all  that  part  of  said 
county,  comprehended  in  the  following  bounds:  beginning  in 
the  south  bounds  of  the  county,  at  the  southeast  comer  of 
the  gospel  and  school  lot  in  the  township  of  Greene,  and 
running  thence  along  the  line  of  lots  north,  to  the  northwest 
corner  of  lot  number  thirteen  of  said  township ;  then  east  to 
the  southwest  comer  of  lot  number  ten;  then  along  the 
northwest  bounds  of  lot  number  ten,  to  the  northwest  comer 
of  said  lot ;  then  east  to  the  northeast  comer  of  lot  number 
nine,  in  the  west  bounds  of  the  township  of  Payette ;  then 
along  the  same  south,  to  the  northwest  corner  of  a  tract  of 
sixteen  thousand  acres  of  land  in  the  township  of  Clinton, 
granted  to  Eobert  Harpur;  then  along  the  boimds  thereof 
east,  south  and  west,  to  the  bounds  of  the  county ;  and  then 
along  the  same  north  and  west,  to  the  place  of  beginning. 

See  Laws  of  1843,  ch.  101. 

4.  The  town  of  German  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Pitcher:  Westerly,  by  the 
bounds  of  the  county:  Easterly,  by  Pharsalia  and  Macdo- 
nough :  and  Southerly,  by  the  south  bounds  of  Macdonough 
continued  westerly  to  the  bounds  of  the  county. 

5.  The  town  of  Greene  shall  contain  all  that  part  of  said 
county,  bounded  Southerly  and  Westerly,  by  the  bounds  of 
the  county :  Northerly,  by  SmithviUe :  and  Easterly,  by  Ox- 
ford and  Coventry. 

See  Laws  of  1840,  ch.  180;  1843,  ch.  101. 

6.  The  town  of  Guilford  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Norwich:  Easterly,  by  the 
east  bounds  of  the  county :  Southerly,  by  the  south  bounds 
of  the  township  of  Fayette :  and  Westerly,  by  a  line  begin- 
ning in  the  north  bounds  of  the  township  of  Fayette,  between 
lots  number  forty-six  and  fifty-five,  and  ninning  thence  south 
until  it  intersects  the  south  bounds  of  said  township,  between 
lots  number  sixty-three  and  seventy-one. 

7.  The  town  of  Lincklaen  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county:  Easterly,  by  the  west  bounds  of  the  twenty 
townships  :  and  Southerly,  by  the  town  of  Pitcher. 

See  Laws  of  1833,  ch.  72. 

8.  The  town  of  Macdonough  shall  contain  all  that  part  of 
said  county,  distinguished  on  said  map  as  the  thirteenth  of 
said  twenty  townships. 

9.  The  town  of  New-Berlin  shall  contain  all  that  part  of 
said  county,  comprehending  the  sixteenth  of  the  said  twenty 
townships,  and  the  three  eastern  tier  of  lots  in  the  tenth  and 
fifteenth  townships,  so  far  south  as  the  quarter  line  of  the 
said  fifteenth  township. 

10.  The  town  of  Norwich  shall  contain  all  that  part  of  said 
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county,  bounded  Easterly,  by  the  town  of  New-Berlin  and    ™^  ^ 
the  east  bounds  of  the  county:  Southerly  by  the  south  bounds 
of  townships  number  fourteen  and  fifteen  of  the  twenty  town- 
ships :  Westerly,  by  Plymouth  and  Preston :  and  Northerly, 
by  Sherburne. 

See  Laws  of  1849,  ch.  274. 

11.  The  town  of  Otselic  shall  contain  all  that  part  of  said  ^*»c"c. 
county,  distinguished  on  the  said  map  as  the  seventh  of  the 
twenty  townships. 

12.  The  town  of  Oxford  shall  contain  all  that  pai^t  of  said  oxford. 
county,  beginning  at  the  southwest  comer  of  the  township 

of  Fayette,  and  running  thence  easterly  along  the  south 
bounds  of  said  township  to  Guilford;  then  along  the  west 
bounds  of  Guilford  northerly,  to  Norwich;  then  along  the 
south  bounds  of  Norwich  westerly,  to  Preston ;  then  along 
the  southerly  bounds  of  Preston  westerly,  to  Macdonough ; 
then  westerly  along  the  southerly  bounds  of  Macdonough,  to 
the  east  bounds  of  township  number  three,  in  the  tract  called 
the  Chenango  triangle;  then  southerly  along  the  same,  to  the 
southeast  comer  of  lot  number  fifty-six,  in  said  township; 
then  westerly  along  the  line  of  lots,  seventy-six  chains,  to  a 
white  oak  post  in  the  west  line  of  the  farm  now  or  late  of 
Zophar  Betts ;  then  south  fifteen  minutes  west,  two  hundred 
and  thirty-six  chains  and  twenty-four  links,  to  a  hemlock 
post  marked  for  the  bounds  of  Oxford,  Greene  and  Coventry; 
and  then  along  the  bounds  of  Coventry  easterly  and  south- 
erly, to  the  place  of  beginning. 

See  Laws  of  1843,  ch.  lOL 

13.  The  town  of  Pharsalia  shall  contain  all  that  part  of  said  Phawaiia. 
eoimty,  distinguished  on  the  said  map  as  township  number 
twelve,  of  the  twenty  townships. 

14.  The  town  of  Pitcher  shall  contain  all  that  i)art  of  said  Pitcher, 
county,  bounded  on  the  north,  by  a  line  beginning  at  the 
northwest  comer  of  lot  number  ninety,  in  De  Euyter  town- 
ship; then  easterly  on  the  line  of  lots,  to  the  town  of  Phar- 
salia: Easterly,  by  the  town  of  Pharsalia:  Southerly,  by  a 

line  beginning  at  the  northeast  comer  of  lot  number  twenty- 
eight,  in  Brackle  township;  then  westerly  on  the  line  of  lots 
to  the  bounds  of  the  county:  and  Westerly,  by  the  bounds 
of  the  county. 

See  Laws  of  1833,  ch.  72. 

15.  The  town  of  Plymouth  shall  contain  all  that  part  of  said  Rymouth. 
county,  distinguished  on  the  said  map  as  township  number 
eleven,  of  the  twenty  townships. 

16.  The  town  of  Preston  shall  contain  all  that  part  of  said  Preston. 
counly,  comprehending  township  number  fourteen,  of  the 
twenty  townships,  except  two  tier  of  lots  lying  on  the  east 

side  of  the  said  fourteenth  township. 

17.  The  town  of  Sherburne  shall  contain  all  that  part  of  si^erbome. 
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said  county,  oomprehendiDg  the  ninth  of  the  said  twenty 
townships. 

smithYiueu  18.  The  town  of  Smithville  shall  contain  all  that  part  of 
said  county,  bounded  Northerly,  by  Macdonough  and  Ger- 
man: Easterly,  by  Oxford:  Westerly,  by  the  bounds  of  the 
county:  and  Southerly,  by  a  line  beginning  in  the  west 
bounds  of  the  county,  on  the  south  line  of  lot  number 
forty-five,  in  the  second  township  of  the  Chenango  triangle, 
and  running  from  thence  east,  to  the  southeast  comer  of 
lot  number  fifty,  in  said  township;  then  south,  to  the  south- 
west comer  of  lot  niunber  forty-nine,  in  the  third  township  of 
said  triangle;  and  then  east,  to  the  west  line  of  Oxford. 

smynui.  19.  Thc  towu  of  Smyma  ^all  contain  aU  that  part  of  said 

county,  distinguished  as  township  number  eight,  of  the  said 
twenty  townships. 

See  Laws  of  1833,  dL  '72;  1840,  ch.  180;  1843,  ch.  101;  1849>  cIl  214; 
1858,  ch.  317. 


Broome. 


Chensngo. 


S  36.  The  county  of  Broome  shall  be  divided  into  the 
towns  of  Ohenango,  OolesviUe,  Oonklin,  lisle,  Sanford,  Union, 
Vestal,  and  Windsor,  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows : 

1.  The  town  of  Ohenango  shall  contain  all  that  part  of  said 
county,  beginning  in  the  south  bounds  of  the  county,  at  the 
southeast  comer  of  the  second  tract  in  Sidney,  called  Ham- 
mond's patent,  and  running  thence  northerly  along  the  east 
line  of  said  tract,  to  the  southwest  comer  of  lot  number  four, 
in  said  tract;  then  along  the  division  line  between  three  and 
four  on  the  east,  and  two  and  five  on  the  west,  in  said  tract, 
to  the  south  line  of  Bingham's  i>atent;  then  along  said  line, 
to  the  southwest  comer  of  lot  number  seventeen,  in  said 
patent,  on  the  south  side  of  the  river  Susquehanna;  then 
northerly  on  the  line  of  division  between  lots  number  seven- 
teen and  eighteen  in  said  patent,  to  said  river;  then  across 
said  river,  to  the  southwest  comer  of  lot  number  thirty-four 
on  said  patent;  then  northerly  between  lots  thirty-four  and 
thirty-five,  to  the  south  line  of  the  Boston  purchase;  then 
along  said  south  line  westerly,  to  the  southwest  comer  of  lot 
number  thirty-two,  in  the  township  of  Ohenango,  in  said  pur- 
chase; then  north  on  the  line  of  lots,  to  the  northwest  comer 
of  lot  number  one  hundred  and  eighty-one,  in  said  townshij)  of 
Ohenango;  then  east  on  the  line  of  lots,  to  the  southeast 
comer  of  lot  number  one  hundred  and  seventy-nine  in  said 
township;  then  northerly  on  the  line  of  lots,  to  the  north  line 
of  said  township  at  the  northeast  comer  of  lot  number  forty- 
seven;  then  on  the  north  line  of  said  township,  to  the  south- 
east comer  of  lot  number  six  in  the  grand  division  of  said 
Boston  purchase;  then  along  the  east  bounds  of  lot  number 
six,  thirty-five,  forty-six,  seventy-five,  eighty-six,  one  hundred 
and  fifteen,  and  one  hundred  and  twenty-six,  and  east  and 
west  lines  connecting  the  bounds  of  said  lots,  to  the  south 
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bounds  of  Lisle;  then  easterly  along  the  same,  and  along  the    '^^^^^  *' 
bounds  of  the  county,  to  Colesville;  then  along  the  bounds 
of  Colesville,  to  Oonklin;  then  along  the  north  and  west 
bounds  of  Oonklin,  to  the  south  bounds  of  the  county:  and 
then  west  along  the  same,  to  the  place  of  beginning. 

2.  The  town  of  Colesville  shall  contain  all  that  part  of  said  coieaviiie. 
county,  bounded  Northerly,  by  the  bounds  of  the  county: 
Easterly,  by  Sanford:  Westerly  and  Southerly,  by  a  line  be- 
ginning in  the  north  bounds  of  the  county,  at  the  northeast 
comer  of  Jay  and  Rutherford's  patent,  and  running  thence 
south  along  the  east  bounds  of  said  patent,  to  the  southeast 
comer  thereof;  then  westerly  along  the  south  bounds  of  said 
patent,  to  the  northeast  comer  of  lot  number  two  in  Watts' 
patent;  then  with  a  straight  line  to  the  northeast  corner  of 
Conklin;  then  southerly  jdong  the  east  bounds  of  Conklin,  to 

the  north  bounds  of  the  second  tier  of  lots  in  Watts'  patent; 
then  east  along  said  tier  of  lots,  to  the  east  bounds  of  said 
patent;  then  south  forty  chains,  to  the  line  between  the  fourth 
and  fifth  tier  of  lots  in  Hammond's  patent;  then  east  along 
said  line,  to  the  Susquehanna  river,  at  the  north  bounds  of 
the  land  now  or  late  of  John  Doolittle;  then  up  the  said 
river  to  the  land  now  or  late  of  James  Stringham ;  and  then 
up  and  across  the  said  river,  on  the  south  line  of  Robert 
Harpur's  patent  in  the  township  of  Warren,  to  the  southeast 
comer  thereof. 

3.  The  town  of  Conklin  shall  contain  all  that  part  of  said  conkiia. 
county,  beginning  in  the  south  boimds  of  the  county,  at  the 
southeast  comer  of  Thomas'  patent,  and  running  thence  west- 
erly along  the  bounds  of  the  county  to  the  southwest  comer 

of  the  fourth  tract  in  Sidney,  commonly  called  Floyd's  patent ; 
then  northerly  along  the  west  line  of  said  patent,  to  the  north- 
west comer  thereof,  on  the  line  of  Bingham's  patent;  then 
along  the  south  line  of  Bingham's  patent,  to  the  southwest 
comer  of  lot  number  eight,  in  said  patent,  south  of  the  Sus- 
quehanna river;  then  northerly  on  the  west  line  of  said  lot, 
to  the  northwest  comer  thereof ;  then  across  the  Susquehanna 
river  in  a  direct  line  to  the  southwest  comer  of  lot  number 
twenty-three  in  said  patent,  on  the  north  side  of  said  river; 
then  northerly  along  the  west  line  of  said  lot,  to  the  north- 
west comer  thereof;  then  along  the  north  line  of  said  patent, 
to  the  southwest  corner  of  lot  number  nine,  in  Clinton  and 
Melcher's  patent;  then  northerly  along  the  west  line  of  lots 
number  nine,  eight,  seven,  and  thirty,  in  said  patent,  to  the 
northwest  comer  of  said  lot  number  thirty ;  then  east  along  the 
north  lines  of  lot  number  thirty;  twenty-nine,  twenty-eight, 
twenty-seven,  twenty-six,  and  twenty-five,  in  said  patent,  and 
the  same  continued  to  a  line  run  straight  from  the  northeast 
comer  of  lot  number  two  in  Watts'  patent,  to  the  northeast 
comer  of  lot  number  eight  in  Thomas'  patent;  then  southerly 
v.— 56 
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""*  ^    along  the  east  bounds  of  said  Thomas's  patent,  to  the  place 
of  beginning. 

See  Laws  of  1831,  ch.  154;  1860,  ch.  526. 

Lisle.  4.  The  town  of  Lisle  shall  contain  all  that  part  of  said 

county,  bounded  Westerly,  Northerly  and  Easterly,  by  the 
bounds  of  the  county :  and  Southerly,  by  a  line  beginning  at 
the  southwest  comer  of  lot  numl)er  two  hundred  and  thirty 
of  the  grand  di\ision  of  the  Boston  purchase;  then  east  to 
the  northeast  comer  of  lot  number  two  hundred  and  nine; 
then  south  on  the  west  line  of  lots  number  two  hundred  and 
nine,  one  hundred  and  ninety-two,  one  hundred  and  sixty- 
nine,  and  one  hundred  and  fifty-two,  to  the  southeast  comer 
of  the  last  mentioned  lot;  then  east  along  the  line  of  lots  to 
the  forks  of  the  Chenango  river. 

See  Laws  of  1831,  ch.  160. 

Banford.  5.  The  towu  of  Saiiford  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  Easterly  and  Southerly,  by  the 
bounds  of  the  county:  and  Westerly,  by  a  line  beginning  in 
the  north  bounds  of  the  county,  at  the  northeast  comer  of 
Eobert  Harpur's  patent  in  the  township  of  Warren,  and  mn- 
ning  thence  south  along  the  east  bounds  of  said  patent  to 
the  northeast  comer  of  the  gospel  and  school  lot;  then  along 
the  same  west  to  the  northwest  comer  thereof;  and  then 
south  parallel  with  the  patent  line  to  the  bounds  of  the 
county. 

Union.  6.  The  town  of  Uuion  shall  contain  all  that  part  of  said 

county,  bounded  Easterly,  by  the  town  of  Ghenango:  South- 
erly, by  Vestal:  Northerly,  by  Lisle  and  tiie  bounds  of  the 
county :  and  Westerly,  by  the  west  bounds  of  the  county. 

See  Laws  of  1848,  ch.  132. 

Vestal.  7.  The  towu  of  Ycstal  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  Susquehanna  river:  East- 
erly by  Chenango:  and  Westerly  and  Southerly,  by  the 
bounds  of  the  county,  including  all  the  islands  in  the  Susque- 
hanna river  lying  north  of  srid  town  of  Vestal,  belonging  to 
the  inhabitants  residing  in  said  town. 

windflor.  8.  The  towu  of  Windsor  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Oolesville:  Easterly,  by  San- 
ford:  Southerly,  by  the  bounds  of  the  county:  and  Westerly, 
by  Oonklin. 

See  Laws  of  1831,  ch.  164,  160;  1840,  ch.  180;  1848,  xjh.  132;  1856,  ch. 
206;  1867,  ch.  809;  1860,  ch.  626. 

Cortland.  S  37.  The  county  of  Cortland  shall  be  divided  into  the 
towns  of  Gincinnatus,  Freetown,  Marathon,  Homer,  Preble, 
Scott,  Solon,  Truxton,  Virgil,  and  Willet,  the  extent  and 
limits  of  which  said  several  towns  shall  be  9s  follows: 

cincin-  1.  The  town  of  Gincinnatus  shall  contain  all  that  part  of 

said  county,  bounded  Northerly,  by  the  north  bounds  of  the 
township  of  Gincinnatus:  Easterly,  by  the  bounds  of  the 
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county:  Westerly  and  Southerly,  by  a  line  beginning  at    "'^^*^*' 
the  northwest  corner  of  lot  number  six  in  said  township,  and 
running  thence  along  the  line  of  lots  south  to  the  southwest 
comer  of  lot  number  forty-six;  and  then  east  along  the  line 
of  lots  to  the  east  bounds  of  the  county. 

2.  The  town  of  Freetown  shall  contain  all  that  part  of  said  Freetown. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  town- 
ship of  Cincinnatus:  Easterly,  by  Oincinnatus:  Southerly,  by 

a  line  beginning  at  the  southwest  corner  of  lot  number  forty- 
six,  in  the  township  of  Oincinnatus,  and  running  thence  west 
to  the  east  bounds  of  Virgil :  and  Westerly,  by  Virgil. 

3.  The  town  of  Marathon  shall  contain  all  that  part  of  said  Marathon. 
county,  boimded  Northerly,  by  Freetown :  Easterly,  by  Willet : 
Southerly,  by  the  bounds  of  the  county:  and  Westerly,  by 
Virgil. 

4.  The  town  of  Homer  shaU  contain  all  that  part  of  said  Homer. 
county,  known  as  the  township  of  Homer. 

See  Laws  of  1829,  ch.  121. 

5.  The  town  of  Preble  shall  contain  all  that  part  of  said  Prewo. 
county,  bounded  Northerly,  by  the  bounds  of  the  county : 
Easterly,  by  Truxton:  Southerly,  by  Homer:  and  Westerly, 

by  Scott. 

6.  The  town  of  Scott  shall  contain  all  that  part  of  said  scott. 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county:  Southerly,  by  Homer:  and  Easterly,  by  a  line 
beginning  in  the  north  bounds  of  the  county,  at  the  northeast 
corner  of  lot  number  fifty-four  in  the  township  of  TuUy,  and 
running  thence  south  along  the  line  of  lots  to  the  northeast 
comer  of  lot  number  eighty-four;  then  east  along  the  north 
boimds  of  lot  number  eighty-five,  to  the  northeast  comer 
thereof;  and  then  south  along  the  east  bounds  of  eighty-five 
and  ninety-five,  to  the  north  bounds  of  the  town  of  Homer. 

7.  The  town  of  Solon  shall  contain  all  that  part  of  said  soion. 
county,  bounded  Northerly,  by  Truxton :  Westerly,  by  Homer : 
Southerly,  by  Oincinnatus  and  Freetown:  and  Easterly,  by 
the  bounds  of  the  county. 

8.  The  town  of  Truxton  shall  contain  all  that  part  ot  said  Tmrton. 
county,  comprehended  within  that  part  of  the  township  of 
Fabius,  lying  within  the  bounds  of  said  county,  together  with 

all  that  part  of  the  township  of  Solon  lying  north  of  a  line 
running  east  from  the  southwest  comer  of  lot  number  thirty- 
one,  in  said  township,  to  the  east  line  thereof. 

9.  The  town  of  Virgil  shall  contain  aU  that  part  of  said  virgii. 
county,  known  as  the  township  of  Virgil. 

See  Laws  of  1845,  ch.  IH. 

10.  The  town  of  Willet  shall  contain  all  that  part  of  said  wiuct. 
county,  bounded  Easterly  and  Southerly,  by  the  bounds  of 

the  county:  Northerly,  by  Cincinnatus:  and  Westerly,  by  a 
line  beginning  at  the  northwest  comer  of  lot  number  fifty-six, 
in  the  township  of  Cincinnatus,  and  running  thence  south  to 
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the  southwest  comer  of  lot  number  ninety-six,  in  the  south 
bounds  of  the  county. 

See  Laws  of  1829,  ch.  121;  1845,  ch.  106,  117;  1846,  dn.  76;  1859,  ch. 
517. 

g  38.  The  county  of  Tompkins  shall  be  divided  into  the 
towns  of  Caroline,  Danby,  Dryden,  Enfield,  Ithaca,  Groton, 
Hector,  Lansing,  Newfleld,  and  Ulysses,  the  extent  and  limits 
of  which  said  several  towns  shall  be  as  follows: 

1.  The  town  of  Caroline  shall  contain  all  that  part  of  said 
county,  which  is  bounded  Easterly  and  Southerly,  by  the 
bounds  of  the  county:  Northerly,  by  the  south  bounds  of  the 
Military  tract:  and  Westerly,  by  the  section  line  of  township 
number  ten  of  the  tract  of  land  called  Watkins  and  Flint's 
purchase. 

See  Laws  of  1839,  ch.  288. 

2.  The  town  of  Danby  shall  contain  all  that  part  of  said 
county,  which  is  bounded  on  the  North,  by  the  south  bounds 
of  the  Military  tract:  on  the  East,  by  Caroline  and  the 
bounds  of  the  county:  on  the  South,  by  the  bounds  of  the 
county:  and  on  the  West,  by  the  section  line  of  township 
number  seven,  of  said  purchase. 

3.  The  town  of  Dryden  shall  contain  all  that  part  of  said 
county,  which  is  distinguished  as  the  township  of  Dryden,  in 
the  Military  tract. 

4.  The  town  of  Enfield  shall  contain  all  that  part  of  said 
county,  which  is  bounded  on  the  North,  by  Ulysses:  on  the 
West,  by  Hector:  on  the  South,  by  Newfleld*:  and  on  the  East, 
by  the  line  of  lots  in  the  township  of  Ulysses  from  the  south- 
east comer  of  lot  number  seventy-seven  to  the  northeast 
corner  of  lot  number  thirty-nine. 

5.  The  town  of  Groton  shall  contain  all  that  part  of  said 
county,  which  is  distinguished  as  that  part  of  the  township 
of  Locke,  which  li^s  within  said  county. 

6.  The  town  of  Hector  shall  contain  all  that  part  of  said 
county,  which  is  distinguished  as  the  township  of  Hector,  in 
the  Military  tract,  and  the  same  extended  west  to  the  bounds 
of  the  county. 

7.  The  town  of  Ithaca,  shall  contain  all  that  part  of  said 
coimty,  which  is  bounded  on  the  North,  by  Ulysses  and  Lan- 
sing: on  the  East  by  Dryden:  on  the  South,  by  Danby  and 
Newfleld:  and  on  the  West,  by  Enfleld. 

8.  The  town  of  Lansing  shall  contain  all  that  part  of  said 
county,  which  is  distinguished  as  that  part  of  the  townshii) 
of  Milton,  which  lies  within  said  county,  and  the  same 
extended  west  to  the  middle  of  the  Cayuga  lake. 

9.  The  town  of  Newfleld  shall  contain  all  that  part  of  said 
county,  which  is  bounded  on  the  North,  by  the  south  bounds 
of  the  Military  tract;  on  the  east,  by  Danby:  and  on  the 
South  and  West,  by  the  bounds  of  the  county. 

10.  The  town  of  Ulysses  shall  contain  all  that  part  of  said 
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county,  which  is  bounded  on  the  East,  by  the  middle  of  the 
Oayuga  lake :  on  the  North,  by  the  north  bounds  of  the  county, 
extended  east  to  the  middle  of  the  Oayuga  lake :  on  the  West, 
by  the  west  bounds  of  the  township  of  Illysses :  on  the  South, 
by  a  line  commencing  at  the  northwest  comer  of  lot  number 
thirty-four  of  said  township,  and  runniug  thence  east  along 
the  line  of  lots  to  the  northeast  comer  of  lot  number  thirty- 
nine;  then  south  to  the  northwest  comer  of  lot  number  forty 
of  said  township;  and  then  along  the  north  bounds  thereof 
and  the  same  contiuued,  to  the  middle  of  the  Oayuga  lake. 

§  39.  The  county  of  Tioga  shall  be  divided  into  the  towns  Tioga. 
of  Barton,  Berkshh^,  Bigflats,  Oatlin,  Oayuta,  Oandor,  Oathe- 
lines,  Ohemung,   Elmira,  Erin,    Newark,  Nichols,  Owego, 
Southport,  Spencer,  Tioga,  and  Veteran,  the  extent  and  limits 
of  which  said  several  towns  shall  be  as  follows : 

1.  The  town  of  Barton  shall  contain  all  that  part  of  said- barton. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  tract 
called  Ohemung:  Easterly,  by  a  line  beginning  in  the  Susque- 
hanna river,  at  the  mouth  of  Mundy's  creek,  and  running 
thence  to  the  southwest  comer  of  great  lot  number  one  hun- 
dred and  seventy-one  in  the  said  tract:  Southerly,  by  Nichols 
and  the  bounds  of  the  county:  and  Westerly,  by  the  Oayuta 
creek. 

See  Laws  of  1830,  ch.  11. 

2.  The  town  of  Berkshire  shall  contain  all  that  part  of  said  Be^kswre. 
county,  bounded  Northerly  and  Easterly,  by  the  bounds  of 

the  county:  Southerly,  by  a  line  beginning  at  the  southwest 
comer  of  lot  number  three  hundred,  in  the  grand  division  of 
the  Boston  purchase,  and  running  thence  along  the  line  of  lots 
to  the  east  bounds  of  the  county :  and  Westerly,  by  the  Owego 
creek  and  the  bounds  of  the  county. 

See  Laws  of  1831,  ch.  146;  1832,  ch.  95. 

3.  The  town  of  Bigflats  shall  contain  all  that  part  of  said  BigiiAta. 
county,  beginning  in  the  west  bounds  of  the  county  at  the 
northwest  comer  of  Southport;  and  thence  running  along  the 
north  bounds  of  Southport  to  the  southerly  side  of  the  fioga 
river;  then  across  the  said  river  to  a  large  elm  tree  standing 

on  the  easterly  bank  of  Hendy's  dry  brook,  so  called,  near 
where  the  road  leading  from  the  village  of  Newtown  to  the 
Bigflats  crosses  the  said  dry  brook,  and  on  the  southerly  side 
of  the  said  road;  then  in  a  straight  course  to  the  southwest 
comer  of  Hathom  and  SuflFem's  location,  in  township  number 
one  of  WatMns  and  Flint's  purchase,  in  the  southeast  section 
of  said  township;  then  north  to  a  westerly  continuation  of 
the  north  bounds  of  Elmira,  by  a  line  running  parallel  with  the 
section  lines;  then  west  along  the  said  continuation  line  to 
the  west  bounds  of  the  county;  and  then  along  the  same 
to  the  place  of  beginning. 
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4.  The  town  of  Oatlin  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county:  Southerly,  by  Bigflats:  and  Easterly,  by  a  line 
drawn  south  flx>m  a  point  in  the  north  bounds  of  the  county, 
equi-distant  between  the  northeast  comer  of  the  town  of 
Catherines  and  the  northwest  corner  of  the  county. 

^  See  Laws  of  1835,  ch.  98. 

coyntju  5.  The  towu  of  Oayuta  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Westerly,  by  the  Oayuta  creek:  Southerly,  by  Barton:  and 
Easterly,  by  a  line  beginning  on  the  north  line  of  Barton,  at 
a  point  due  south  of  the  southwest  comer  of  Schoolcraft's 
location,  and  running  thence  north  to  the  said  southwest 
corner;  then  along  the  west  line  of  said  location,  to  the  north- 
west comer  thereof;  and  then  north  to  the  north  bounds  of 
the  county. 

See  Laws  of  1854,  ch.  386. 

Candor.  6.  The  towu  of  Gaudor  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Easterly,  by  Berkshire  and  Newark:  Southerly  and  Westerly, 
by  a  line  beginning  at  the  Oswego  creek,  where  the  same  is 
intersected  by  the  north  bounds  of  the  tract  called  Chemung, 
and  running  thence  westerly  along  the  same  to  the  section  line 
of  township  number  nine;  and  then  northerly  along  said 
section  line,  to  the  centre  of  township  number  ten. 

Catherines.  7.  The  towu  of  Catherines  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  north  boimds  of  the  county : 
Easterly,  by  a  line  drawn  north  and  south  from  the  middle 
of  the  bridge  that  crosses  Balding's  mill-creek:  Southerly,  by 
Veteran :  and  Westerly,  by  Oatlin. 

chemang.  8.  The  towu  of  Chcmung  shall  contain  all  that  part  of  said 
county,  bounded  Easteriy,  by  Barton:  Northerly,  by  Erin: 
Westerly,  by  Elmira  and  Southport:  and  Southerly,  by  the 
south  bounds  of  the  county. 

See  Laws  of  1856,  ch,  114;  1836,  ch.  7t. 

Elmira.  9.  The  town  of  Elmira  shall  contain  all  that  part  of  said 

county,  bounded  Westerly,  by  Bigflats:  Southerly,  by  South- 
port:  Northerly,  by  the  south  bounds  of  the  northern  half 
parts  of  townships  number  one  and  four  of  Watkins  and 
Flint's  purchase:  and  Easterly,  by  the  line  drawn  as  afore- 
said, north  and  south,  from  the  middle  of  said  bridge  on 
Balding's  mill-creek. 

See  Laws  of  1854,  ch,  25. 

Erin.  10.  The  town  of  Erin  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  bounds  of  the 
county:  Easterly,  by  Oayuta:  Westerly,  by  Veteran  and 
Elmira:  and  Southerly,  by  the  north  bounds  of  lots  number 
one  hundred  and  thirty-eight  and  one  hundred  and  thirty- 
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nine,  in  the  tract  called  Chemung,  and  the  same  continued    ""^^^  ** 
west  to  Elmira. 

See  Laws  of  1854,  ch.  386. 

11.  The  town  of  Newark  shall  contain  all  that  part  of  said  Newark, 
county,  bounded  Northerly,  by  Berkshire:  Easterly,  by  the 

east  bounds  of  the  county:  Southerly,  by  the  south  line  of 
the  grand  division  of  the  Boston  ten  townships,  so  called : 
and  Westerly,  by  the  Owego  creek. 

12.  The  town  of  Nichols  shall  contain  all  that  part  of  said  Nichols. 
county,  bounded  Easterly,  by  Owego:   Southerly,  by  the 
bounds  of  the  county:  and  Northerly  and  Westerly,  by  the 
middle  of  the  Susquehanna  river. 

13.  The  town  of  Owego  shall  contain  all  that  part  of  said  ^^*^&°- 
county,  bounded  Northerly,  by  Newark:  Easterly  and  South- 
erly, by  the  bounds  of  the  county:  and  Westerly,  by  the 
Owego  creek,  and  a  line  drawn  from  its  mouth,  south  to  the 
bounds  of  the  county. 

14.  The  town  of  Southport  shall  contain  all  that  part  of  said  sonthport 
coimty,  bounded  Westerly  and  Southerly,  by  the  bounds  of 

the  county:  Easterly,  by  Chemimg:  and  Northerly,  by  a  line 
beginning  in  the  west  bounds  of  the  county,  at  the  comer  of 
lots  number  fifty-four  and  fifty-five,  of  the  subdivision 
of  Watson's  large  tract,  and  running  thence  south  eighty- 
eight  degrees,  to  the  southeast  comer  of  lot  number  ninety- 
five  in  said  subdivision;  then  northerly  to  the  southwest 
comer  of  lot  number  one  hundred  and  three  in  said  subdivi- 
sion; then  north  eighty-nine  degrees  thirty  minutes  east,  to 
the  Tioga  river;  then  down  the  same,  as  it  runs  to  the  head 
of  Davis'  island ;  then  down  the  channel  on  the  southerly 
side  of  the  said  island ;  then  down  the  said  river,  to  the  head 
of  Big  island ;  then  on  the  line  through  the  said  island,  which 
divides  the  farms  on  the  east  and  west  side  of  said  island,  to 
the  lower  part  thereof;  then  down  the  middle  of  said  river, 
to  the  bead  of  Eummerfield's  island ;  then  down  the  channel 
of  said  river,  on  the  south  side  of  Eummerfield's  and  Carpen- 
ter's islands,  to  the  town  of  Chemung. 

15.  The  town  of  Spencer  shall  contain  all  that  part  of  said  spcnccr. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Southerly,  by  Barton  and  Tioga:  Easterly,  by  Candor:  and 
Westerly,  by  Cayuta. 

16.  The  town  of  Tioga  shall  contain  all  that  part  of  said  Tioga. 
county,  bounded  Easterly,  by  Owego:  Southerly,  by  Nichols: 
Northerly,  by  the  north  bounds  of  the  tract  called  Chemung : 
and  Westerly,  by  Barton. 

17.  The  town  of  Veteran  shall  contain  all  that  part  of  said  veteran. 
county,  bounded  Northerly,  by  a  line  drawn  west  from  a 
point  equi-distant  between  the  northeast  comers  of  the  towns 

of  Catherine  and  Elmira:  Easterly,  by  the  aforesaid  north 
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^^^^  *•    and  south  line  drawn  through  the  bridge  at  Baldiug's  mill- 
creek:  Southerly,  by  Elmira:  and  Westerly,  by  Oatlin. 

See  Laws  of  1831,  ch.  146;  1832,  ch.  95;  1836,  ch.  98;  1836,  ch.  77. 
By  this  last  act  the  county  of  Chemung  was  organized  from  Tioga. 
1854,  ch.  386,  25;  1866,  ch.  114. 

Steuben.  g  40.  The  couuty  of  Steuben  shall  be  divided  into  the 
towns  of  Addison,  Bath,  Cameron,  Canisteo,  Oohocton,  Dans- 
ville,  Erwin, .  Greenwood,  Hornby,  Hornellsville,  Howard, 
Jasper,  Jersey,  Painted  Post,  Prattsburgh,  Pulteney,  Beading, 
Troupsburgh,  Tyrone,  Urbana,  Wayne,  Wheeler,  and  Wood- 
hull,  the  extent  and  limits  of  which  said  several  towns  shall 
be  aa  follows: 

(By  Laws  of  1836,  ch.  163,  the  town  of  Orange  was  erected  from  the 
town  of  Jersey,  and  by  Laws  of  1854,  ch.  386,  the  towns  of  Orange, 
Reading  and  Tyrone  were  transferred  to  the  county  of  Schuyler.) 

Addison.  1.  The  town  of  Addison  shall  contain  aJl  that  part  of  said 
county,  bounded  Northerly,  by  Oameron  and  Hornby:  East- 
erly, by  Erwin :  Southerly,  by  the  south  bounds  of  the  county : 
and  Westerly,  by  Woodhull  and  Cameron. 

See  Laws  of  1866,  ch.  62;  1860,  ch.  528. 

Bath.  2.  The  town  of  Bath  shall  contain  all  that  part  of  said 

county,  beginning  at  the  northwest  corner  of  lot  number 
forty-eight,  in  the  west  line  of  township  number  five,  in 
the  fourth  range  of  townships,  in  Phelps  and  Gofham's  pur- 
chase, and  running  thence  east  on  the  north  line  of  said 
lot  number  forty-eight,  to  the  northeast  comer  thereof;  then 
south  on  the  east  line  of  said  lot  number  forty-eight,  to  the 
southeast  comer  thereof;  then  east  on  part  of  the  north  line 
of  lot  number  thirty-nine,  to  the  northeast  comer  thereof; 
then  south  on  the  east  line  of  the  same,  to  the  southeast 
comer  thereof;  then  east  and  southeast  on  the  western  bounds 
of  lot  number  twenty-nine,  to  the  southwest  comer  thereof; 
then  east  and  southeasterly  on  the  westem  boimds  of  lot 
number  twenty-one,  to  the  southwest  comer  thereof;  then 
east  on  the  north  line  of  lot  number  thirteen,  to  the  northeast 
comer  thereof;  then  south  on  the  east  line  of  said  lot  number 
thirteen,  to  the  southeast  comer  thereof;,  then  east  on  the 
north  line  of  lot  niunber  four,  to  the  northeast  comer  thereof; 
then  south  on  the  east  line  of  said  lot  numl)er  foiur,  to  ttie 
southeast  comer  thereof,  standing  in  the  north  line  of  town- 
ship number  four,  in  the  fourth  range;  then  east  on  the  said 
north  line,  to  the  northeast  comer  of  said  township,  and  con- 
tinuing east  on  the  north  line  of  township  number  four,  in 
the  third  range,  to  the  northeast  corner  of  lot  number  thirty- 
six;  then  southwesterly  along  the  eastern  bounds  of  lots 
number  thirty-six,  forty-one  and  forty-two,  to  the  southwest 
comer  of  Abraham  Brandage's  one  hundred  acre  lot ;  then 
easterly  on  said  Brundage's  one  hundred  acre  lot,  to  the 
southeast  comer  thereof,  being  also  the  most  northerly  comer 
of  lot  number  five;  then  southeasterly  on  the  northeasterly 
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line  of  said  lot  number  five,  to  the  most  easterly  comer  thereof,  ™^  ^ 
at  the  Bath  road ;  then  on  a  direct  line  easterly,  to  the  north- 
westerly comer  of  lot  number  twelve,  formerly  called  the 
Seymour  lot;  then  easterly  on  the  north  line  of  said  lot 
number  twelve,  to  the  northeasterly  comer  of  the  same;  then 
in  a  direct  line  to  the  west  line  of  lot  number  three,  at  the 
point  where  the  division  line  of  said  lot  intersects  said  west 
line:  then  easterly  along  said  division  line,  to  the  east  line  of 
said  lot  number  three;  then  northerly  along  the  east  line 
of  said  lot  number  three,  to  the  northwest  comer  of  said  lot 
number  five;  then  easterly  on  the  south  line  of  lot  number 
four,  and  continuing  the  same  course  to  the  west  line  of  lot 
number  eleven;  then  south  on  the  west  line  of  lot  number 
eleven,  to  tiie  southwest  comer  of  the  same;  then  east  on  the 
south  line  of  lot  number  eleven,  to  the  southeast  comer  of 
the  same;  then  north  on  the  east  line  of  lot  number  eleven, 
to  the  northwest  comer  of  lot  number  twenty-three;  then 
east  on  the  north  line  of  lots  nim[iber  twenty-three,  twenty- 
four,  twenty-five,  twenty-six  and  twenty-seven,  to  the  east 
line  of  said  township  number  four,  in  the  third  range;  then 
south  on  said  township  line,  to  the  northwest  comer  of  lot 
number  twenty-five,  in  township  number  four,  in  the  second 
range;  then  east  on  the  north  line  of  lots  number  twenty- 
five,  twenty-six,  twenty-seven,  twenty-eight,  twenty-nine  and 
thirty,  to  the  centre  line  of  said  township  number  four,  in 
the  second  range;  then  on  said  centre  line  south,  to  the  south 
line  of  said  township  number  four,  in  the  second  range;  then 
west  on  the  south  line  of  said  township  number  four,  in  the 
second  range,  and  of  townships  number  four,  in  the  third  and 
fourth  ranges,  to  the  southwest  comer  of  said  township  num-. 
ber  four,  in  the  fourth  range;  then  north  on  the  west  line  of 
said  township,  and  of  township  number  five  in  the  fourth 
range,  to  the  place  of  beginning. 

See  Laws  of  1843,  ch.  99;  1839,  oh.  26S;  1860,  di.  529;  1862,  ch.  162. 

3.  The  town  of  Cameron  shall  contain  all  that  part  of  said  OMieron. 
county,  comprising  township  number  threeVin  the  third  range, 
townsMp  number  three  in  the  fourth  range,  and  the  north 

half  of  township  number  two,  in  the  fourth  range. 

See  Laws  of  1844,  ch.  26;  1866,  (Al  62. 

4.  The  town  of  Canisteo  shall  contain  all  that  part  of  said  cmii»u», 
county,  bounded  North,  by  Howard :  East,  by  Oameron :  South, 

by  Jasper:  and  West,  by  Homellsville. 

5.  The  town  of  Oohocton  shall  contain  all  that  jwirt  of  said  coiwctxm. 
county,  comprehended  within  the  following  bounds:  begin- 
ning in  the  north  bounds  of  the  county,  at  the  centre  line  of 
township  number  six,  in  the  fourth  range,  and  running  thence 

west  to  the  northwest  comer  of  township  number  six,  in  the 
fifth  range;  then  south  to  the  southwest  comer  of  said  town- 
ship; then  south  to  the  northwest  comer  of  lot  number 
seventy,  in  township  number  five,  in  the  fifth  range;  then  east 
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to  the  west  bounds  of  Bath;  then  north  along  the  same  to 
Wheeler;  then  north  and  east  along  the  boun^  of  Wheeler, 
to  the  centre  line  of  township  number  six,  m  the  fourth 
range;  and  then  north  to  the  place  of  beginning. 

See  Laws  of  1843,  ch.  99;  1834,  ch.  180;  1848,  ch.  269. 

Dansyuie.  6.  Tho  towQ  of  Dausville  shall  contain  all  that  part  of  said 
county,  bounded  as  follows:  beginning  in  the  bounds  of  the 
county,  at  the  northwest  comer  of  Gohocton,  and  running 
thence  westerly  and  southerly  along  the  bounds  of  the  county, 
to  the  southwest  comer  of  township  number  five,  in  the  sixth 
range  of  townships;  then  along  the  south  bounds  thereof, 
east,  to  Howard;  and  then  along  the  west  bounds  of  Howard 
and  Gohocton,  to  the  place  of  beginning. 

See  Laws  of  1834^  ch.  180;  1848,  ch.  289;  1865,  ch.  581. 

Krwin.  7.  The  towu  of  Brwin  shall  contain  all  thai  part  of  said 

county,  known  and  distinguished  as  townships  number  one 
and  two,  in  the  second  range. 

See  Laws  of  1837,  ch.  403;  1857,  ch.  810. 

Qraeawood.  8.  The  town  of  Grecuwood  shall  contain  all  that  part  of 
said  county,  known  as  townships- number  one  and  two  in  the 
sixth  range  of  Phelps  and  Gorham's  purchase. 

See  Laws  of  1845,  ch.  90;  1848,  ch.  124. 

Hombj.  9.  The  town  of  Hornby  shall  contain  all  that  part  of  said 
county,  known  and  distinguished  as  townships  number  three 
in  the  first,  and  number  three  in  the  second  range,  and  the 
same  extended  east  to  the  east  bounds  of  the  county. 

See  Laws  of  1831,  dL  278;  1842,  ch.  185;  1866,  ch.  207. 

Hr>rDeus-        10.  Thc  towu  of  Homellsville  shall  contain  all  that  part  of 
^*"''*         said  county,  known  as  townships  number  three  and  four  in 
the  sixth  range,  of  Phelps  and  Gorham's  purchase,  and  the 
gore  between  four  and  five  in  the  same  range. 

See  Laws  of  1844^  ch.  14;  1855,  ch.  581;  1867,  ch.  435. 

HowaTd.  11.  The  town  of  Howard  shall  contain  all  that  part  of  said 
county,  comprehended  within  the  following  bounds,  to  wit: 
the  south  part  of  township  number  five,  in  the  fifth  range, 
not  included  in  Gohocton,  together  with  the  whole  of  town- 
ship number  four,  in  the  fifth  range,  excepting  one  thousand 
four  hundred  and  forty  acres,  or  one  hundred  and  twenty-five 
chains  square,  in  the  southwest  comer  of  said  township. 

See  Laws  of  1865,  ch.  581 ;  1857,  ch.  435. 

Jasper.  12.  The  towu  of  Jaspcr  shall  contain  all  that  part  of  said 

county,  known  as  township  number  two,  in  the  fifth  range 
of  Phelps  and  Gorham's  purchase. 

See  Laws  of  1848,  ch.  124. 

Jenej,  13.  The  towu  of  Jcrsoy  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  Beading,  Tyrone  and  Wayne: 
Easterly,  by  the  east  bounds  of  the  county:  Southerly,  by 
Homby:  and  Westerly,  by  Bath  and  Urbana. 

See  Laws  of  1836,  ch.  163. 
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14.  The  town  of  Painted  Post  shall  contain  all  that  part  of  p^^  ** 
said  county,  known  and  distingoished  as  town8hii)s  number  po«*- 
one  and  two,  in  the  first  range  of  townships,  extended  east  to 

the  east  bounds  of  the  county. 

See  Laws  of  1839,  ch.  108;  1863,  ch.  121;  1867,  ch.  810;  1866,  ch.  20*7. 

15.  The  town  of  Prattsburgh  shall  contain  all  that  part  of  Pratu- 
said  county,  bounded  Northerly,  by  the  north  bounds  of  the 
county:  Easterly,  by  the  east  bounds  of  township  number  six, 

in  the  third  range:  Southerly,  by  Wheeler,  and  Westerly,  by 
Oohocton  and  Wheeler. 

16.  The  town  of  Pulteney  shall  contain  all  that  part  of  said  Pniten^y. 
county,  bounded  Northerly,  by  the  bounds  of  the  county: 
Easterly,  by  the  bounds  of  the  county,  and  the  west  bounds 

of  Wayne:  Southerly,  by  Urbana:  and  Westerly,  by  Pratts- 
burgh. 

See  Laws  of  1848,  ch.  349. 

17.  The  town  of  Beading  shall  contain  all  that  part  of  said  Reading. 
county,  lying  east  of  the  old  pre-emption  line,  and  bounded 

on  the  North  and  East,  by  the  bounds  of  the  county:  and  on 
the  South,  by  the  south  bounds  of  the  county,  and  the  same 
continued  west  to  the  old  pre-emption  line. 

Now  in  Schuyler  county,  by  Laws  of  1864^  ch.  386. 

18.  The  town  of  Troupsburgh  shall  contain  all  that  part  of  Tnmpft. 
said  county,  known  as  township  number  one  in  the  fifth  range  "**^ 
of  Phelps  and  Gorham's  purchase. 

19.  The  town  of  Tyrone  shall  contain  all  that  part  of  said  Ty«mo. 
county,  bounded  Northerly,  by  the  bounds  of  the  county: 
Easterly,  by  Beading  and  the  bounds  of  the  county:  West- 
erly, by  Wayne:  and  Southerly,  by  the  south  bounds  of 
township  number  five,  of  the  first  range. 

Kow  in  Schuyler  county,  by  Laws  of  1864,  ch.  386. 

20.  The  town  of  Urbana  shall  contain  all  that  part  of  said  ^'haaa. 
county,  beginning  on  the  west  shore  of  the  Crooked  lake  at 

the  northeast  comer  of  lot  number  nine,  in  the  sixth  range  of 
lots  in  township  number  five,  in  the  second  range  of  townships ; 
and  running  thence  on  the  north  line  of  lots  number  nine, 
ten,  eleven  and  twelve  in  said  range  of  lots  westerly,  to  the 
west  line  of  the  said  township;  then  southerly  along  the  west 
line  of  said  township,  to  the  southeast  comer  of  lot  number 
one  in  the  north  section  of  township  number  five,  in  the  third 
range  of  townships;  then  westerly  on  the  middle  section  line 
of  said  township  number  five,  in  the  third  range,  to  the  north- 
east comer  of  lot  number  thirty-nine  of  the  allotment  of  the 
south  half  of  said  township  number  five;  then  south  along 
the  east  line  of  said  lot  number  thirty-nine,  to  the  southeast 
comer  thereof;  then  west  along  the  south  lines  of  lots  num- 
ber thirty-nine,  forty,  forty-three  and  forty-four,  to  the  south- 
west comer  of  said  lot  number  forty-four;  then  south  along 
the  east  line  of  lots  number  forty-seven  and  forty-six,  to  the 
northeast  comer  of  James  Bead^s  lot;  tlien  along  the  east 

Digitized  by  LjOOQIC 


192  TOWNS  IN  STEUBEN.     .  [pabti. 


TITLE  i. 


and  south  bonnds  of  said  Bead's  lot,  to  the  southwest  comer 
of  the  same;  then  west  along  the  south  bounds  of  lot  number 
seventy-eight  and  part  of  fifty-eight,  to  the  northeaat  comer 
of  lot  Dumber  seventy-six;  then  south  along  the  east  line  of 
lots  number  seventynsix,  eighty,  eighty-five,  and  across  lot 
number  eighty-seven,  until  intersecting  the  south  line  of  said 
township  number  five;  then  west  on  said  township  line  to  the 
town  of  Bath;  then  southerly  and  easterly  along  the  town  of 
Bath,  to  the  northeast  comer  thereof;  then  north  along  the 
east  bounds  of  the  western  half  of  townships  number  four 
and  five,  in  the  second  range,  to  the  northeast  comer  of  the 
southwest  quarter  of  townsMp  number  five,  of  the  second 
range;  and  then  west  to  the  place  of  beginning. 

See  Laws  of  1839,  ch.  258,  322;  1848,  oh.  349. 

Wayne.  21.  The  towu  of  Wayuc  shall  contain  all  that  part  of  said 

county,  beginning  in  the  bounds  of  the  county,  at  the  most 
northerly  i)oint  of  the  triangle,  (so  called)  on  the  east  shore 
of  the  Crooked  lake,  and  running  thence  south  along  the 
bounds  of  the  county,  to  the  northeast  comer  of  lot  number 
fifly-five,  in  township  number  five,  in  the  first  range;  then 
south  on  the  east  Ihie  of  said  lot  number  fifty-five,  to  the 
middle  of  the  inlet  of  the  Little  lake;  then  down  along  the 
middle  of  said  inlet  of  said  Little  lake,  and  the  outlet  of 
the  same,  and  the  middle  of  Mud  lake,  and  the  outlet  thereof, 
to  the  south  line  of  said  township  number  five;  then  west  on 
said  township  line,  and  on  the  south  line  of  township  number 
five,  in  the  second  range  of  townships,  to  Urbana;  then  north 
and  west  along  the  bounds  of  Urbana,  to  the  middle  of  the 
Crooked  lake;  then  northerly  along  the  middle  of  said  lake, 
to  the  north  bounds  of  the  county ;  and  then  along  the  same 
northeasterly  and  southeasterly,  to  the  place  of  beginning. 

See  Laws  of  1864,  ch.  886. 

Wheeler.  22.  The  towu  of  Wheclcr  shall  contain  all  that  part  of  said 
county  beginning  at  the  southeast  comer  of  township  numb^ 
six,  in  the  third  range,  and  running  thence  sOuth  along  part 
of  the  east  line  of  lot  number  seven,  of  the  allotment  of  the 
north  half  of  township  number  five,  in  the  third  range,  to 
the  northwest  comer  of  lot  number  six;  then  east  along  the 
north  line  of  said  lot  number  six,  to  the  northeast  comer  of 
said  north  half  of  township  number  five;  then  south  on  said 
township  line,  to  the  southeast  corner  of  lot  number  one; 
then  westerly  and  southerly  along  the  bounds  of  Urbana,  to 
Bath;  then  westerly  and  northerly  along  the  bounds  of  Bath, 
to  the  northwest  comer  of  Bath ;  then  north  along  the  west 
line  of  township  number  five,  in  the  fourth  range,  to  the 
northwest  comer  of  said  township;  then  east  on  the  north 
line  of  said  township,  and  of  township  number  five,  in  the 
third  rangQ,  to  the  place  of  beginning. 

See  Laws  of  1839, 4sh.  322. 
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23.  The  town  of  WoodhuU  shall  contain  all  that  part  of  said  w^huu. 
county^  known  as  township  number  one  and  the  south  half 
of  number  two,  of  Phelps  and  Gorham's  purchase. 

Seo  Laws  of  1831,  ch.  278;  1834,  ch.  180;  1836,  ch.  163;  183T,  ch.  403; 
1839,  ch.  108,  258,  322;  1840,  ch.  85;  1842,  ch.  185;  1843,  ch.  99; 
1844,  ch.  14,  26;  1846,  ch.  90;  1848,  ch.  124^  289,  349;  1850,  ch.  62; 
1852,  ch.  121;  1854,  ch.386;  1855,  ch.  581;  1856,  ch.  62,  207;  185T, 
ch.  436,  810;  1860,  ch.  528,  629;  1861,  ch.  343;  1862,  ch.  162. 

S  41.  The  county  of  Onondaga  shall  be  divided  into  the  onondaga. 
towns  of  Camillus,  Oicero,  Olay,  Fabius,  La  Fayette,  Lysander, 
Manlius,  Marcellus,  Onondaga,  Otisco,  Pompey,  Salina,  Spaf- 
ford,  and  Tully,  the  extent  and  limits  of  which  said  several 
towns,  shall  be  as  follows: 

1.  The  town  of  Gamillus  shall  contain  all  that  part  of  said  camunu. 
county,  comprehending  the  township  of  Camillus. 

See  Laws  of  1834,  ch.  231 ;  1829,  ch.  79. 

2.  The  town  of  Cicero  shall  contain  all  that  part  of  said  cicero. 
county,  comprehending  all  that  part  of  the  township  of  Cicero 
lying  east  of  Clay. 

3.  The  town  of  Clay  shall  contain  all  that  part  of  the  town-  ciay. 
ship  of  Cicero,  which  lies  west  of  the  east  bounds  of  the 
following  lots,  namely:  number  ninety-one,  seventy-nine, 
sixty-five,  flftj^-three,  forty,  twenty-eight,  nineteen,  eight  and 
six. 

4.  The  town  of  Fabius  shall  contain  all  that  part  of  the  Fabius. 
township  of  Fabius,  lying  within  the  bounds  of  the  county. 

5.  The  town  of  La  Fayette  shall  contain  all  that  part  of  i*  Payciu 
said  county,  beginning  at  the  southeast  comer  of  lot  number 
ninety-two,  in  the  township  of  Pompey,  and  running  thence 
north  along  the  line  of  lots,  to  the  northeast  corner  of  lot 
number  fifteen;  then  east,  to  the  east  line  of  lot  number 
three;  then  north  along  the  same,  to  the  north  line  of  the 
township  of  Pompey;  then  west  along  the  same,  to  the  north- 
west corner  of  said  township;  then  south,  to  the  northeast 
comer  of  lot  number  fifteen,  of  the  state's  purchase  of  the 
Onondaga  Indians,  in  one  thousand  eight  hundred  and  seven- 
teen ;  then  west  on  the  north  line  of  lots  number  fifteen, 
fourteen  and  thirteen,  in  said  purchaae,  and  the  same  con- 
tinued to  the  west  bounds  of  the  land  still  owned  by  the 
Indians;  then  south  along  said  bounds,  and  the  same  oon- 
tinued  to  the  bounds  of  the  township  of  Pompey ;  then  east 
along  the  same,  to  the  northwest  comer  of  lot  number  fifty- 
six  in  said  township;  then  along  the  same  south  and  east,  to 

the  northwest  comer  of  lot  number  seventy-two;  then  along 
the  west  bounds  of  lots  number  seventy-two  and  eighty- 
seven,  to  the  south  bounds  of  said  township;  and  then  along 
the  same  east,  to  the  place  of  beginning. 

6.  The  town  of  Lysander  shall  contain  all  that  part  of  the  LysaQder. 
township  of  Lysander,  lying  within  the  bounds  of  the  county. 
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7.  The  town  of  Manlius  shall  oontain  all  that  part  of  the 
township  of  Manlius,  not  included  in  the  bounds  of  Salina. 

See  Laws  of  1836,  ch.  33. 

xaroeuiu.  8.  The  towu  of  Marcellus  shall  contain  all  that  part  of  the 
township  of  Marcellus,  not  included  in  the  town  of  Otisco. 

See  Laws  of  1830,  ch.  51 ;  1840,  ch.  64. 

onondftga.  9.  The  towu  of  Ououdaga  shall  contain  all  that  part  of  said 
county,  contained  within  &e  bounds  of  a  tract  of  land  known 
by  the  name  of  the  late  Onondaga  reservation,  except  such 
parts  thereof  as  are  included  in  the  towns  of  Salina  and  La 
Fayette. 

See  Laws  of  1834,  ch.  232. 

ouseo.  10.  The  town  of  Otisco  shall  contain  all  that  part  of  said 

county,  lying  east  of  the  Otisco  lake  and  outlet;  south  of  lots 
number  sixty-three  and  sixty-four,  in  the  township  of  Mar- 
cellus, arfd  of  the  town  of  Onondaga;  together  with  the 
western  tier  of  lots  in  the  township  o^Pompey,  and  that 
part  of  the  township  of  Tully  lying  west  of  lots  number 
seven  and  seventeen  in  said  township,  east  of  the  Otisco  inlet, 
and  north  of  lots  number  twenty-tlttise,  twenty-four,  twenty- 
five  and  twenty-six,  of  the  said  township. 

pompey.  ^i.  The  towu  of  Pompcy  shall  contain  aU  that  part  of  the 
township  of  Pompey,  not  included  in  Otisco  and  La  Fayette. 

saiina.  12.  The  towu  of  Saliua  shall  contain  all  that  part  of  said 

county,  beginning  at  a  point  on  the  southerly  bank  of  the 
Seneca  river,  where  the  westerly  bounds  of  the  lands  reserved 
for  the  use  of  the  salt  springs  strikes  the  same,  and  running 
thence  southerly,  easterly  and  northerly,  on  the  bounds  of 
said  reservation,  until  it  strikes  the  southeast  comer  of  lot 
number  twenty-eight,  in  the  township  of  Manlius;  then  north 
along  the  east  bounds  of  lots  number  twenty-eight,  nineteen 
and  eight,  to  the  south  bounds  of  lot  number  four;  then 
north  through  the  middle  of  the  same,  to  the  north  bounds 
of  the  township  of  Manlius ;  then  west  to  the  easterly  bounds 
of  said  salt  reservation;  then  northerly  on  said  boimds  to  the 
Seneca  river ;  and  then  up  said  river,  to  the  place  of  beginning. 

See  Laws  of  1848,  ch.  98. 

spaiibrd.  13.  The  towu  of  Spafford  shall  contain  all  that  part  of  the 
township  of  Tully,  in  said  county,  lying  west  of  a  line  begin- 
ning at  the  northwest  comer  of  lot  number  twenty-five,  and 
running  thence  south  to  the  bounds  of  the  county,  together 
with  all  that  part  of  the  township  of  Sempronius  lying  within 
the  county  of  Onondaga. 

See  Laws  of  1840,  ch.  64;  1842,  ch.  119. 

Tniiy.  14.  The  towu  of  Tully  shall  contain  all  that  part  of  the 

township  of  Tully,  in  said  county,  Ijring  east  of  Spafford  and 
Otisco. 

See  Laws  of  1829,  ch.  79;  1830,  ch.  67;  1834,  ch.  232;  1836,  ch.  83; 
1840,  ch.  54;  1842,  ch.  119;  1848,  ch.  98. 
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S  42.  The  County  of  Cayuga  shall  be  divided  into  the  c^S^  *' 
towns  of  Aubnm,  Aurelius,  Brutus,  Cato,  Conquest,  Fleming, 
Grenoa,  Ira,  Ledyard,  Locke;  Mentz,  Owasco,  Sennett,  Scipio, 
Sempronius,  Springport,  Stirling,  Venice,  and  Victory,  the 
extent  and  limits  of  which  said  several  towns  shall  be  as 
follows: 

1.  The  town  of  Auburn  shall  contain  all  that  part  of  said  Anbnrn. 
county,  bounded  Northerly,  by  Sennett:  Easterly,  by  Owasco 

and  Sennett:  Southerly,  by  the  south  bounds  of  lots  number 
fifty-six  and  fifty-seven,  in  the  township  of  Aurelius;  and 
Westerly,  by  Aurelius. 

2.  The  town  of  Aurelius  shall  contain  all  that  part  of  said  Anreiiai. 
county,  bounded  Northerly,  by  Mentz:  Southerly,  by  Spring- 
port  and  Fleming:  Westerly,  by  the  bounds  of  the  county: 

and  Easterly,  by  a  line  beginning  at  the  northeast  comer  of 
lot  number  twenty-six,  in  the  township  of  Aurelius,  and  run* 
ning  thence  south  along  the  line  of  lots  to  the  southeast 
comer  of  lot  number  sixty-four. 

3.  The  town  of  Bratus  shall  contain  ail  that  part  of  said  ^^^^*' 
county,  bounded  Southerly,  by  Sennett:  Easterly,  by  the 
bounds  of  the  county:  Northerly,  by  the  Seneca  river:  and 
Westerly,  by  lots  number  fifty,  sixty-three,  seventy-four  and 
eighty-five,  in  the  township  of  Brutus. 

4.  The  town  of  Cato  shall  contain  all  that  part  of  said  ^^ 
county,  bounded  Northerly,  by  Ira:  Easterly,  by  the  bounds 

of  the  county:  Southerly,  by  the  middle  of  the  Seneca  river: 
and  Westerly,  by  Conquest. 

See  Laws  of  18H  cL  25a 

5.  The  town  of  Conquest  shall  contain  all  that  part  of  said  conquest 
county,  bounded  Northerly,  by  Victory:  Westerly,  by  the 

west  bounds  of  the  county:  and  Easterly  and  Southerly,  by 
a  line  beginning  at  the  southeast  comer  of  the  town  of  Vic- 
tory, and  ranning  thence  south  on  the  east  line  of  lots  number 
seventy-nine  and  ninety-four,  in  the  township  of  Cato,  and  of 
lots  number  six,  seventeen,  twenty-eight  and  thirty-eight,  in 
the  township  of  Bratus,  and  the  same  continued  to  the  mid- 
dle of  the  Seneca  river;  then  up  along  the  middle  of  said 
river,  to  the  west  bounds  of  the  county. 

6.  The  town  of  Fleming  shall  contain  all  that  part  of  said  Fleming. 
county,  bounded  Northerly,  by  Aubum,  and  the  north  line  of 

lots  number  seventy-three  and  seventy-two,  in  the  township 
of  Aurelius,  and  the  same  continued  west  to  the  east  line  of 
the  Cayuga  reservation:  Easterly,  by  Owasco:  Southerly,  by 
the  south  bounds  of  the  township  of  Aurelius:  and  Westerly, 
by  Springport  and  the  east  line  of  lot  number  sixty-four  in 
said  township. 

7.  The  town  of  Oenoa  shall  contain  all  that  part  of  the  <^o»- 
township  of  Milton  which  lies  within  the  bounds  of  the  county, 
and  the  same  extended  west  to  the  west  bounds  of  the 
county. 
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TITLE  < 
Irm. 


8.  The  town  of  Ira  shall  contain  all  that  part  of  said  connty, 
bounded  Northerly  and  Easterly,  by  the  bounds  of  the  county: 
Westerly  and  Southerly,  by  a  line  drawn  from  the  northeast 
comer  of  lot  number  six,  in  the  township  of  Gato,  to  the 
southeast  comer  of  lot  number  sixty-seven,  in  said  township; 
then  east  along  the  line  of  lots  number  sixty-eight,  sixty-nine, 
seventy,  seventy-one,  seventy-two  and  seventy-three,  to  the 
bounds  of  the  county. 

See  Laws  of  1834,  ch.  258. 

L«dyArd  9.  The  towu  of  Lcdyard  shall  contain  all  that  part  of  said 
county,  beginning  at  the  southeast  comer  of  lot  numba* 
ninety-two,  in  the  township  of  Scipio,  and  running  thence 
north  on  the  east  lines  of  lots  number  ninety-two,  eighty-one, 
seventy,  fifty-eight,  and  forty-five,  to  the  south  line  of  lot 
number  thirty-six;  then  west  so  &r  that  a  line  drawn  due 
north  would  meet  the  southeast  comer  of  the  Oayuga  reser- 
vation; then  north  to  said  comer;  then  north  on  the  east  line 
of  said  reservation,  to  what  is  commonly  called  the  north  fork 
of  Gearheart's  creek,  or  the  great  gully  in  the  east  Cayuga 
reservation;  then  westerly,  pursuing  the  course  of  said  cr«3ek 
or  gully,  to  the  east  line  of  lot  number  seventeen,  in  the 
Oayuga  Besidence  reservation;  then  south  to  the  southeast 
comer  of  said  lot  number  seventeen;  then  west  on  the  south 
line  of  said  lot  to  the  Oayuga  lake,  and  the  same  continued 
to  the  west  bounds  of  the  county ;  then  southerly  along  the 
same  to  a  x>oint  west  of  the  southwest  comer  of  the  township 
of  Scipio;  then  east  to  said  comer;  and  then  on  the  south 
line  of  said  township  to  the  place  of  beginning. 

Locke  10.  The  town  of  Locke  shall  contain  all  that  part  of  the 

township  of  Locke,  within  the  bounds  of  the  county. 

See  Laws  of  1831,  ch.  a06. 

xents.  11.  The  town  of  Mentz  shall  contain  all  that  part  of  said 

county,  bounded  Northerly  and  Westerly,  by  the  Seneca  river ; 
Easterly,  by  Bratus  and  Sennett:  Southerly,  by  the  north 
bounds  of  lots  number  twenty-one,  twenty-two,  twentj^-three, 
twenty-four  and  twenty-five,  in  the  late  Oayuga  reservation, 
and  the  north  bounds  of  lots  number  twenty-tour,  twenty-five 
and  twenty-six,  in  the  township  of  Aurelius. 

See  Laws  of  1859,  ch.  It8. 

owaMo.  12.  The  town  of  Owasco  shall  contain  all  that  part  of  said 
county,  comprehending  all  that  part  of  the  township  of  Aure- 
lius, lying  east  of  a  line  beginning  at  a  point  in  the  south 
bounds  of  said  township,  where  the  same  intersects  the  waters 
of  the  Owasco  lake,  and  running  thence  along  the  waters  of 
the  said  lake,  until  it  intersects  the  south  bounds  of  lot  num- 
ber forty-seven  in  said  township,  and  south  of  a  line  running 
thence  east,  to  the  east  bounds  of  the  county. 

Sennett.  13.  Thc  towu  of  Scuuett  shall  contain  all  that  part  of  said 
county,  bounded  on  the  East,  by  the  bounds  of  the  county : 
on  the  South,  by  Owasco  and  Aubum:  West,  by  Auburn, 
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Aurelius^  and  the  west  line  of  lots  number  seventeen  and  six,    "'"^  *" 
in  the  township  of  Brutus:  North,  by  the  north  line  of  lots 
number  ninety-six,  ninety-seven,  ninety-eight,  ninety-nine, 
and  one  hundred,  in  the  last  mentioned  township,  and  by  the 
bounds  of  the  county. 

14.  The  town  of  Scipio  shall  contain  all  that  part  of  said  ^^^p***- 
county,  bounded  Northerly,  by  Fleming:  Easterly,  by  Sem- 
pronius:  Southerly,  by  Venice:  and  Westerly,  by  Ledyard. 

15.  The  town  of  Sempronius  shall  contain  all  that  part  of  ^f^P™" 
said  county,  comprehending  all  that  part  of  the  township 

of  Scipio,  lying  east  of  the  Owasco  lake,  together  with  all 
that  part  of  the  township  of  Sempronius,  lying  within  the 
bounds  of  the  county. 

See  Laws  of  1833,  ch.  66. 

16.  The  town  of  Sprlngport  shall  contain  all  that  part  of  springport 
said  county,  bounded  Northerly,  by  a  line  begyining  at  the 
northeast  comer  of  lot  number  seventy-five,  in  the  Oayuga 
reservation ;  and  running  thence  west  along  the  line  of  lots, 

to  the  east  bounds  of  lot  number  seventy ;  then  along  the  same 
north,  to  the  northeast  comer  thereof;  then  west  along  the 
north  bounds  thereof,  and  the  same  continued  to  the  west 
bounds  of  the  county:  Easterly,  by  the  east  boimds  of  the 
Oayuga  reservation :  Southerly,  by  Ledyard :  and  Westerly, 
by  the  bounds  of  the  county. 

17.  The  town  of  Stirling  shall  contain  all  that  part  of  said  Stirling. 
county,  bounded  Northerly,  Easterly  and  Westerly,  by  the 
bounds  of  the  county :  and  Southerly,  by  the  north  bounds  of 
Victory. 

18.  The  town  of  Venice  shall  contain  all  that  part  of  said  Venice, 
county,  beginning  at  the  southeast  comer  of  Ledyard,  and 
running  thence  east  on  the  south  line  of  the  township  of  Sci- 
pio, to  the  southeast  comer  thereof;  then  north  on  the  east 

line  of  said  township,  until  the  same  is  intersected  by  an  east- 
erly continuation  of  the  north  bounds  of  lot  number  fifty- 
three  ;  then  west  on  the  north  line  of  lots  number  fifty-three, 
fifty-two,  fifty-one,  fifty,  forty-nine,  forty-eight,  forty-seven, 
and  forty-six,  to  Ledyard ;  and  then  along  tJie  bounds  of  Led- 
yard south,  to  the  place  of  beginning. 

19.  The  town  of  Victory  shall  contain  all  that  part  of  said  victory. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  town- 
ship of  Oato :  Easterly,  by  ba :  Westerly,  by  the  west  bounds 

of  the  county :  and  Southerly,  by  a  line  beginning  at  the  south- 
east comer  of  lot  number  sixty-seven  in  the  said  township, 
and  running  thence  west  along  the  line  of  lots  to  the  west 
bounds  of  the  county. 

See  Laws  of  1831,  ch.  306  j  1832,  ch.44;  1833,  ch.  66;  1834^  ch.  258; 
1859,  ch.  178. 

g  43.  The  county  of  Seneca  shall  be  divided  into  the  towns  scneca. 
of  Covert,  Fayette,  Junius,  Lodi,  Ovid,  and  Eomulus,  the 
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™^  *"  extent  and  limits  of  which  said  several  towns  shall  be  a£  fol- 
lows :  ^ 
Covert  1.  The  town  of  Oovert  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Ovid :  Easterly  and  Southerly, 
by  the  bounds  of  the  county :  and  Westerly,  by  a  line  begin- 
ning at  the  northeast  comer  of  lot  number  forty-eight  in  the 
township  of  Ovid,  and  running  thence  south  along  the  line  of 
lots  to  the  bounds  of  the  county. 

See  Laws  of  1843,  ch.  69. 

Ftyette.  2.  The  towu  of  Fayctto  shall,  contain  all  that  part  of  said 
county,  bounded  Southerly,  by  Eomulus:  Easterly  and  West- 
erly, by  the  bounds  of  the  coimty:  and  Northerly,  by  Junius. 

jonins.  3.  The  towu  of  Juuius  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  Easterly  and  Westerly,  by  the 
bounds  of  the  county :  and  Southerly,  by  a  line  beginning  in 
the  east  bounds  of  the  county,  where  the  same  are  intersected 
by  an  easterly  continuation  of  the  south  bounds  of  lot  num- 
ber twenty-one  of  the  west  Oayuga  reservation,  and  running 
thence  westerly  along  said  continuation,  and  said  south 
bounds,  to  the  southwest  corner  of  said  lot ;  then  southerly 
along  the  east  bounds  of  lot  number  twenty,  to  the  southeast- 
erly comer  thereof;  then  westerly  along  the  line  of  lots  to  the 
west  bounds  of  the  said  reservation ;  then  along  the  same  to 
the  southeast  comer  of  lot  number  nine,  in  the  township  of 
Eomulus ;  then  west  along  the  line  of  lots  to  the  southwest 
comer  of  lot  number  six ;  then  north  along  the  west  bounds 
thereof,  and  the  same  continued  to  the  middle  of  the  Seneca 
river;  then  up  along  said  middle  to  the  Seneca  lake;  then 
westerly  to  the  shore  of  said  lake ;  and  then  westerly  along 
the  same  to  the  bounds  of  the  county. 

See  Laws  of  1829,  ch.  11, 

Lodi.  4.  The  town  of  Lodi  shall  contain  all  that  part  of  said  county, 

bounded  Northerly,  by  Ovid :  Easterly,  by  Oovert:  and  South- 
erly and  Westerly,  by  the  bounds  of  tiie  county. 

See  Laws  of  183*7,  ch.  333. 

orid.  5-  The  town  of  Ovid  shall  contain  all  that  part  of  said 

county,  bounded  North,  by  the  north  bounds  of  the  township 
of  Ovid,  continued  east  and  west  to  the  bounds  of  the  county : 
Easterly  and  Westerly,  by  the  bounds  of  the  county:  and 
Southerly,  by  a  line  beginning  in  the  east  bounds  of  the 
county,  east  from  the  northeast  comer  of  lot  number  fifty- 
two  of  the  toMmship  of  Ovid,  and  running  thence  west  to  and 
along  the  north  bounds  of  said  lot,  to  its  northwest  comer ; 
then  south  to  the  northeast  comer  of  lot  number  fifty-one; 
then  along  the  line  of  lots  west  to  lot  number  forty-three ; 
then  north  to  the  northeast  comer  thereof;  and  then  west 
along  the  north  bounds  of  said  lot,  and  the  same  continued,  to 
the  west  bounds  of  the  county. 

See  Lawa  of  1843,  ch.  69. 


Digitized  by  LjOOQIC 


CHAP,  n,]  TOWXS  IN  ONTARIO,  199 

6.  The  town  of  Bomulus  shall  contain  all  that  part  of  said  ^^^ 
county,  bounded  Easterly  and  Westerly,  by  the  bounds  of  the 
county:  Southerly,  by  Ovid ;  and  Northerly,  by  a  line  begin- 
ning in  the  west  bounds  of  the  county,  west  ftom  the  south- 
west comer  of  lot  number  thirty-seven,  in  the  township  of 
Bomulus,  and  running  thence  east  to  said  corner ;  then  along 
the  south  bounds  of  said  lot  number  thirty-seven,  to  the  south- 
east comer  thereof;  then  north  to  the  southwest  corner  of  lot 
number  thirty-eight ;  then  east  along  the  line  of  lots  to  the 
west  bounds  of  lot  number  forty-two ;  then  south  to  the  north- 
west comer  of  lot  number  forty-eight ;  then  east  along  the 
same  to  the  west  bounds  of  the  Oayuga  reservation ;  then 
northerly  along  the  said  reservation  line,  to  the  southwest 
comer  of  lot  number  fifty-three  of  said  reservation ;  then  east- 
erly along  the  line  of  lots,  and  the  same  continued  to  the  east 
bounds  of  the  county. 

See  Laws  of  1830,  ch.  23. 

S  44.  The  county  of  Ontario  shall  be  divided  mto  the  ^^^"^ 
towns  of  Bloomfleld,  Bristol,  Oanandaigua,  Farmington,  Gor- 
ham,  Hopewell,   Manchester,    Naples,    Phelps,    Eichmond, 
Seneca,  and  Victor,  the  extent  and  limits  of  which  said  several 
towns  shall  be  as  follows : 

1.  The  town  of  Bloomfleld  shall  contain  all  that  part  of  said  Bi«>«*«ia- 
county,  comprising  township  number  ten,  in  the  fourth  range 

of  townships,  in  Phelps  and  Gorham's  purchase,  and  that  part 
of  township  number  ten,  in  the  fifth  range,  which  is  included 
within  the  bounds  of  the  county. 

See  Laws  of  1833,  ch.  23. 

2.  The  town  of  Bristol  shall  contain  all  that  part  of  said  ^^^^^ 
county,  comprising  townships  number  eight  and  nine,  in  the 
iburth  range  of  townships,  in  said  purchase,  and  that  part  of 
toWDship  number  eight  in  the  third  range,  which  lies  within 

the  bounds  of  the  county. 

See  Laws  of  1838,  ch.  62. 

3.  The  town  of  Canandaigua  shall  contain  aU  that  part  of  ^JJ^^*" 
said  county,  comprising  township  number  ten,  in  the  third 
range  of  said  townships,  together  with  that  part  of  township 
number  nine,  in  the  same  range,  which  lies  west  of  the  east 
shore  of  Canandaigua  lake. 

4.  The  town  of  Farmington  shall  contain  all  that  part  of  ^^°^«" 
said  county,  comprising  township  number  eleven,  in  the  third 
range  of  said  townships. 

5.  The  town  of  Gorham  shall  contain  all  that  part  of  said  Qo'ham. 
county,  comprising  township  number  nine,  in  the  second  range 

of  toMinships,  in  said  purchase,  and  all  that  part  of  township 
number  nine  in  the  third  range,  which  lies  on  the  east  side  of 
the  Canandaigua  lake. 

6.  The  town  of  HopeweU  shall  contain  all  that  part  of  said  ^""^"^ 
county,  comprising  township  number  ten,  in  the  second  range 

of  said  townships. 
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i^^ei*"       7.  The  town  of  Manchester  shall  contain  all  that  part  of 

***'•  said  county,  comprising  township  number  eleven,  in  the  second 

range  of  townships,  in  Phelps  and  Gorham's  purchase. 

Naples.  8.  The  towu  of  Naplcs  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  line  of  towjiship 
number  seven  in  Phelps  and  Gorham's  pOTchase :  and  Easterly, 
Southerly  and  Westerly,  by  the  bounds  of  the  county. 

PheipB.  9.  The  town  of  Phelps  shall  contain  all  that  part  of  said 

county,  bounded  Northerly  and  Easterly,  by  the  bounds  of  the 
county:  Southerly,by  the  north  bounds  of  Seneca:  and  West- 
erly, by  the  division  line  between  the  first  and  second  ranges 
of  townships  in  said  piu^chase. 

Bichmond.  lo.  The  towD  of  Eichmoud  shall  contain  all  that  part  of 
said  county,  bounded  Northerly,  by  Bloomfleld:  Easterly,  by 
Bristol:  and  Southerly,  by  Naples  and  the  bounds  of  the 
county :  and  Westerly,  by  the  bounds  of  the  county. 

See  Laws  of  1829,  ch.  143;  183G,  dL  21*7;  1848,  ch.  114. 

8«n«c»-  11.  The  town  of  Seneca  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  a  straight  line  running  through 
the  middle  of  township  number  ten,  in  the  first  range  of  town- 
ships in  said  purchase,  and  the  same  continued  east  to  the 
east  bounds  of  the  county :  Southerly  and  Easterly,  by  the 
bounds  of  the  county :  and  Westerly,  by  the  east  bounds  of 
township  number  nine  and  ten  in  the  second  range. 

victor,  12.  The  town  of  Victor  shall  contain  all  that  part  of  said 

county,  comprising  township  number  eleven,  in  the  fourth 
range  of  townships  in  Phelps  and  Gorham's  purchase. 

See  Laws  of  1829,  ch.  143;  1833,  ch.  23;  1836,  ch.  21t;  1838,  ch.  62, 
1848,  ch.  114. 

Yatci.  g  45.  The  county  of  Yates  shall  be  divided  into  the  towns 

of  Barrington,  Benton,  Italy,  Jerusalem,  Middlesex,  Milo  and 
Starkey,  the  extent  and  limits  of  which  said  several  towns 
shall  be  as  follows : 

Barrington.  j.  The  towu  of  Barriugtou  shall  contain  all  that  part  of 
said  county,  bounded  Northerly,  by  the  north  bounds  of  town- 
ship number  six,  of  the  first  range  of  townships  in  Phelps  and 
Oorham's  purchase :  Easterly,  by  the  old  pre-emption  line : 
Southerly,  by  the  bounds  of  the  county:  and  Westerly,  by 
Jerusalem  and  the  bounds  of  the  county. 

Benton.  2.  The  towD  of  Bcutou  shall  contain  all  that  part  of  said 

county,  comprehending  township  number  eight,  in  the  first 
range  of  said  townships,  and  the  same  extended  east,  to  the 
east  bounds  of  the  county. 

See  Laws  of  1852,  ch.  416. 

ita^y-  3.  The  town  of  Italy  shall  contain  all  that  part  of  said 

county,  comprehending  township  number  seven,  in  the  third 
range  of  said  townships. 

See  Laws  of  1860,  eh.  76. 

jernsaiem.       4.  The  towQ  of  Jcrusalem  shall  contain  all  that  part  of  said 
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coimty,  begiDuing  at  the  northwest  comer  of  township  number  ™^  *• 
seven  in  the  second  range  of  said  townships,  and  running 
thence  along  the  west  bounds  thereof  south  to  the  bounds  of 
the  county ;  then  along  the  bounds  of  the  county  easterly  and 
southerly  to  the  forks  of  the  Crooked  lake ;  then  northerly 
through  the  middle  of  the  east  arm  of  the  Crooked  lake  to  the 
outlet  thereof;  then  north  to  the  north  bounds  of  township 
number  seven  in  the  first  range ;  and  then  west  along  the 
north  bounds  thereof,  and  of  township  number  seven  in  the 
second  range,  to  the  place  of  beginning. 

5.  The  town  of  Middlesex  shall  contain  all  that  part  of  said  Midaiewx, 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 

the  county:  Easterly,  by  Benton:  and  Southerly,  by  Italy  and 
Jerusalem. 

6.  The  town  of  Mile  shall  contain  all  that  part  of  said  ^lo- 
county,  bounded  Northerly,  by  Benton :  Easterly,  by  the  east 
bounds  of  the  county :  Southerly,  by  Starkey  and  Barrington : 
and  Westerly,  by  Jerusalem. 

7.  The  town  of  Starkey  shall  contain  all  that  part  of  said  stw^ey. 
county,  bounded  Northerly,  by  the  north  bounds  of  Barring- 
ton  continued  east  to  the  east  bounds  of  the  county :  Easterly, 

and  Southerly,  by  the  bounds  of  the  county :  and  Westerly, 
by  the  old  pre-emption  line. 

See  Laws  of  1832,  ch.  329;  186*7,  ch.  805;  1860,  ch.  76. 

S  46.  The  county  of  H^ayne  shall  be  divided  into  the  wayna. 
towns  of  Arcadia,  Butler,  Galen,  Lyons,  Macedon,  Marion, 
Ontario,  Palmyra,  Port-Bay,  Bose,  Savannah,  Sodus,  William- 
son, and  Wolcott,  the  extent  and  limits  of  which  said  several 
towns  shall  be  as  follows : 

1.  The  town  of  Arcadia  shall  contain  all  that  part  of  said  Arcadu. 
county,  beginning  at  a  point  two  miles  north  of  the  northwest 
comer  of  township  number  twelve  tn  the  first  range  of  Phelps 

and  Qorham's  purchase,  and  running  thence  easterly  parallel 
with  the  north  line  of  said  township  five  miles ;  then  south 
along  a  line  parallel  with  the  west  line  of  said  township  to  the 
bounds  of  the  county ;  then  west  along  the  same  to  the  divi- 
sion line  between  the  first  and  second  ranges  of  townships  $ 
and  then  north  along  the  same  to  the  place  of  beginning. 

2.  The  town  of  Butler  shall  contain  all  that  part  of  said  sutler. 
county,  beginning  at  the  southeast  comer  of  Bose,  and  run- 
ning tibence  north  six  miles  one  chain  and  seventy-six  links 
along  the  east  bounds  of  Bose,  and  along  a  northerly  con- 
tinuation thereof;  then  east  to  the  bounds  of  the  county; 
then  along  the  same  south  to  the  north  bounds  of  the  town  of 
Oalen ;  and  then  along  the  same  west  to  the  place  of  begin- 
ning. 

a.  The  town  of  Galen  shall  contain  all  that  part  of  said  oaien. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  town- 
sMp  of  Oalen :  Southerly,  by  the  bounds  of  the  county :  West 
by  the  new  pre-emption  line:  and  Easterly,  by  a  line  begin- 


Digitized  by  LjOOQIC 


202  TOWNS  m  WAYNE.  [paot  i. 


TITLB4. 


ning  in  the  middle  of  the  north  line  of  lot  nmnber  nine  of 
said  township,  and  ninning  thence  south  to  the  middle  of  the 
north  line  of  lot  number  seventy-six :  then  along  the  same  to 
the  northeast  comer  thereof;  and  then  south  to  the  bounds 
of  the  county. 

Lyons.  4.  The  towu  of  Lyons  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  an  easterly  continuation  of 
the  north  bounds  of  Arcadia :  Easterly,  by  the  new  pre-emjH 
tion  line :  Southerly,  by  the  bounds  of  the  county :  and  West- 
erly, by  Arcadia. 

Macedon.  5.  The  towu  of  Maccdou  shall  contain  all  that  part  of  said 
county,  distinguished  as  township  number  twelve  in  the  third 
range  of  said  purchase. 

Marlon.  6.  The  towu  of  Mariou  shall  contam  all  that  part  of  said 

county,  comprehending  aU  that  part  of  township  number 
thirteen  of  the  second  range  of  townships,  which  lies  south  of 
the  north  line  of  lot  number  thirty,  to  thirty-five  inclusive, 
and  of  lot  number  ten  in  the  first,  second  and  third  ranges  of 
lots  in  said  township. 

Ontario.  7.  The  towu  of  (Mtario  shall  contain  all  that  part  of  said 
county,  comprehending  townships  number  thirteen  and  four- 
teen, in  the  third  range  of  said  townshii)s,  and  the  same 
extended  to  the  north  bounds  of  the  county. 

See  Laws  of  1829,  ch.  196. 

Palmyra.  8.  The  towu  of  Palmyra  shall  contain  all  that  part  of  said 
county,  distinguished  as  township  number  twelve  in  the  second 
range  of  said  purchase. 

Port^Bay.  9.  The  towu  of  Port-Bay  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  bounds  of  the  county: 
Westerly,  by  the  new  pre-emption  line:  Easterly,  by  Wolcott 
and  Butler:  and  Southerly,  by  Bose. 

See  Laws  of  1834,  ch.  36. 

B066.  10.  The  town  of  Bose  shall  contain  all  that  part  of  said 

county,  beginning  in  the  new  pre-emption  line,  where  the 
same  is  intersected  by  the  north  bounds  of  the  township  of 
Galen,  and  running  thence  east  along  the  said  north  bounds 
seven  miles;  then  north  five  miles;  then  west  to  the  new 
pre-emption  Une;  then  south  along  the  same  to  the  place  of 
begiuning. 

saTannab.  11.  The  towu  of  Savannah  shall  contain  all  that  part  of 
said  county,  bounded  Southerly  and  Easterly,  by  the  bounds 
of  the  county:  Northerly,  by  Butler:  and  Westerly,  by  Galen. 

Bodna.  12.  The  towu  of  Sodus  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  bounds  of  the  county: 
Easterly,  by  the  new  pre-emption  line :  Southerly,  by  Arcadia 
and  Lyons:  and  Westerly,  by  Williamson  and  Marion. 

See  Laws  of  1836,  ch.  456. 

wnuam-1        13.  The  town  of  Williamson  shall  contain  all  that  part  of 
"""  township  number  thirteen,  in  the  second  range  of  said  town- 

ships, not  included  in  the  town  of  Marion,  together  with 
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tO¥ni8hip  number  fourteen  in  said  range,  and  the  same   ^"^*  ^ 
extended  to  the  north  bounds  of  the  county. 

i4»  The  town  of  Wolcott  shall  contain  all  that  part  of  said  woicott. 
county,  beginning  in  the  east  bounds  of  the  county,  at  the 
northeast  comer  of  Butler,  and  nmning  thence  west  along 
the  north  bounds  of  Butler,  to  the  west  line  of  lot  number 
fifty,  in  Williamson's  patent;  then  north  to  the  bay  of  Port- 
Bay;  then  through  the  middle  thereof  to  lake  Ontario;  then 
north  to  the  north  bounds  of  the  county;  then  along  the  same 
easterly  to  the  east  bounds  of  the  county;  and  then  southerly 
along  the  same  to  the  place  of  beginning. 

See  Laws  of  1829,  ch.  196. 

g  47.  The  county  of  liiringrston  shall  be  divided  into  the  WTingBton. 
towns  of  Avon,  Oaledonia,  Oonesus,  Geneseo,  Oroveland, 
Leicester,  Lima,  Livonia,  Mount-Morris,  Sparta,  Springwater, 
and  York,  the  extent  and  limits  of  which  said  several  towns 
shall  be  as  follows: 

1.  The  town  of  Avon  shall  contain  all  that  part  of  said  Aron. 
county,  comprising  township  number  ten  in  the  seventh  range 

of  townships  in  Phelps  and  Forham's  purchase,  and  the  same 
extended  to  the  middle  of  the  Genesee  river. 

2.  The  town  of  Caledonia  shall  contain  all  that  part  of  said  caiedonia. 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 

the  county:  Easterly  by  the  middle  of  the  Grenesee  river: 
and  Southerly,  by  York. 

3.  The  town  of  Gonesus  shall  contain  all  that  part  of  town-  conetns. 
ship  number  eight,  in  the  sixth  range  of  said  townships,  which 

lies  within  the  bounds  of  the  county. 

4.  The  town  of  Geneseo  shall  contain  all  that  part  of  said  oeneseo. 
county,  comprising  township  number  nine,  in  the  seventh 
range  of  said  townships,  and  the  same  extended  west  to  the 
middle  of  the  Genesee  river. 

5.  The  town  of  Groveland  shall  contain  all  that  part  of  said  oroveiand. 
county,  comprising  township  number  eight,  in  the  seventh 
range  of  said  townships. 

See  Laws  of  1857,  ch.  812. 

6.  The  town  of  Leicester  shall  contain  all  that  part  of  said  Leicester. 
county,  beginning  in  the  middle  of  the  Genesee  river,  opposite 

the  southeast  comer  of  lot  number  forty-eight  of  the  honorary 
creditors'  tract,  and  running  thence  to  said  comer;  then  west- 
erly on  the  line  of  lots  to  the  west  side  of  the  road  leading  to 
Moscow;  then  southerly  along  the  same  to  the  southeast 
comer  of  lot  number  forty-five;  then  westerly  along  the  line 
of  lots  to  the  bounds  of  the  county;  then  south  along  the 
bounds  of  the  county  to  the  middle  of  the  Genesee  river;  and 
then  down  along  the  same  to  the  place  of  beginning. 

See  Laws  of  1847,  ch.  128. 

7.  The  town  of  Lima  shall  contain  all  that  part  of  said  Lima. 
county,'  comprising  township  number  ten,  in  the  sixth  range 
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"^^"^  of  said  townships,  and  that  part  of  township  number  ten,  in 
the  fifth  range,  which  lies  within  the  bounds  of  the  county. 

Liv(nu.  8.  The  town  of  Livonia  shall  contain  all  that  part  of  said 
county,  comprising  township  number  nine,  in  the  sixth  range 
of  said  townships,  together  with  the  tract  of  land  lying  east  of 
said  township,  called  the  Oblong,  or  Gore. 

Monnt.  9.  The  towu  of  Mouut-Morris  shall  contain  all  that  i)art  of 

said  county,  bounded  Northerly  and  Westerly,  by  Leicester, 
and  the  bounds  of  the  county:  Southerly,  by  the  bounds  of 
the  county:  and  Easterly,  by  Sparta,  Groveland  and  Geneseo. 

spftrta.  10.  The  town  of  Sparta  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  Groveland  and  Oonesus: 
Easterly,  by  Springwater:  Southerly,  by  the  bounds  of  the 
county:  and  Westerly,  by  the  west  bounds  of  township 
number  seven,  in  the  seventh  range  of  said  townships. 

See  Laws  of  1846,  ch.  19;  1849,  ch.  164;  1857,  ch.  812. 

B^ng.  11.  The  town  of  Springwater  shall  contain  all  that  part  of 

said  county,  bounded  Northerly,  by  Conesus  and  the  bounds 
of  the  county:  Easterly  and  Southerly,  by  the  bounds  of  the 
county:  and  Westerly,  by  a  line  drawn  through  township 
number  seven,  in  the  sixth  range  of  said  townships,  parallel 
with  the  east  bounds  of  said  township,  at  the  distance  of  three 
miles  therefrom. 

York.  12.  The  town  of  York  shall  contain  all  that  part  of  said 

cotmty,  bounded  as  follows :  beginning  at  the  northwest  comer 
of  Leicester,  in  the  west  bounds  of  the  county,  and  running 
thence  along  said  bounds  northerly  and  easterly,  to  the  north- 
west comer  of  lot  number  thirty-five,  in  the  forty  thousand 
acre  tract;  then  east  along  the  line  of  lots,  to  the  southwest 
bounds  of  the  Oanewagus  Indian  reservation;  then  south- 
easterly along  the  said  bounds,  and  the  same  continued  to  the 
middle  of  the  Genesee  river;  then  up  along  the  same,  to 
Leicester;  and  then  westerly  along  the  north  bounds  of  Lei- 
cester, to  the  place  of  beginning. 

See  Laws  of  1846,  ch.  197;  1847,  ch.  128. 

xoDioe.  §  48.  The  county  of  Monroe  shall  be  divided  into  the 
towns  of  Brighton,  Ohili,  Olarkson,  Gates,  Greece,  Henrietta, 
Mendon,  Ogden,  Parma,  Penfield,  Perrington,  Pittsford,  Eiga, 
Bush,  Sweden,  and  Wheatland,  the  extent  and  limits  of  which 
said  several  towns  shall  be  as  follows: 

Brighton.  !•  The  towu  of  Brighton  shall  contain  all  that  part  of  said 
county,  beginning  on  the  east  bank  of  the  Genesee  river,  at 
the  southwest  comer  of  township  number  thirteen,  in  the 
seventh  range  of  Phelps  and  Gorham's  purchase,  and  running 
thence  east  along  the  south  bounds  of  said  township,  to  the 
southeast  comer  thereof;  then  northerly  along  the  bounds  of 
said  township,  to  the  northwest  comer  of  township  number 
twelve,  in  the  fifth  range  of  said  townships;  then  east  along 
the  north  bounds  of  said  township,  to  the  southeast  comer  of 
lot  number  seventy-six,  in  township  number  thirteen,  in  the 
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fourth' range  of  said  townships;  then  northerly  along  the  east 
bounds  of  said  lot,  to  the  Irondequoit  creek;  then  down  the 
middle  thereof,  and  of  Irondequoit  bay,  to  lake  Ontario; 
th^i  north  to  the  north  bounds  of  the  county;  then  westerly 
along  the  same,  to  a  point  opposite  the  mouth  of  the  Oenesee 
river;  then  on  a  straight  course  to  the  mouth  of  said  river; 
then  up  along  the  middle  of  said  river,  to  a  point  opposite 
the  place  of  beginning;  and  then  easterly,  to  the  place  of 
beginning. 

See  Iawb  of  1839,  eh.  94. 

52.  The  town  of  Ohili  shall  contain  all  that  part  of  said  chuL 
county,  comprising  all  that  part  of  the  tract  called  East- 
Pulteney,  not  included  in  the  town  of  Biga,  with  the  same 
extended  to  the  middle  of  the  Genesee  river. 

3.  The  town  of  Olarkson  shall  contain  all  that  part  of  said  ciarkMo. 
county,  bounded  Northerly  and  Westerly,  by  the  boimds  of 

the  county:  Easterly,  by  Parma:  and  Southerly,  by  Sweden. 

See  Laws  of  1853,  ch.  658. 

4.  The  town  of  Gates  shall  contain  all  that  part  of  said  oates. 
coimty,  bounded  Northerly,  by  Greece :  Easterly,  by  the  middle 

of  the  Genesee  river:  Southerly,  by  Ohili:  and  Westerly,  by 
Ogden  and  Parma. 

5.  The  town  of  Greece  shall  contain  all  that  part  of  said  Greece, 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Easterly,  by  the  middle  of  the  Genesee  river,  and  a  line  drawn  • 
from  its  mouth  to  the  north  boimds  of  the  county:  Southerly, 

by  the  south  lines  of  lots  number  sixteen,  thirty-two,  seventy- 
two,  eighty-one,  ninety-nine,  one  hundred  and  eight,  que 
himdred  and  seventeen,  one  hundred  and  twenty-six,  one  hun- 
dred and  thirty-five,  one  hundred  and  forty-four  and  one 
hundred  and  fifty-three,  in  number  one,  short  range,  of  Phelps 
and  Gorham's  purchase,  west  of  genesee  river:  and  Westerly, 
by  Parma. 

6.  The  town  of  Henrietta  shall  contain  all  that  part  of  said  Henrietu. 
county,  comprising  township  number  twelve,  in  the  seventh 
range  of  townships,  in  Phelps  and  Gorham's  purchase,  and 

the  same  extended  west  to  the  middle  of  the  Genesee  river. 

7.  The  town  of  Mendon  shall  contain  all  that  part  of  said  Mendon. 
county,  comprising  township  number  eleven,  in  the  fifth  range 

of  townships,  in  Phelps  and  Gorham's  purchase. 

8.  The  town  of  Ogden  shall  contain  all  that  part  of  said  ogden. 
coiinty,  distinguished  by  the  name  of  Fairfield,  lying  south 

of  the  south  luxe  of  the  Gore  tract,  so  called,  and  east  of  the 
triangle. 

9.  The  town  of  Parma  shall  contain  all  that  part  of  said  PArma. 
county,  lying  along  the  east  side  of  the  triangle,  known  and 
dLstinguished  as  the  Gore,  and  Baddock's  bay,  and  the  latter 
extended  north  to  the  bounds  of  the  county. 

to.  The  town  of  Penfield  shall  contain  all  that  part  of  said  penfleid. 
coimty,  bounded  Northerly  and  Easterly,  by  the  bounds  of 
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"  the  county:   Southerly,  by  Pittsford  and  Perrington:   and 

Westerly,  by  Brighton. 

See  Laws  of  1840,  ch.  16. 

ParringtoD.  11.  The  town  of  Perrington  shall  contain  all  that  part  of 
said  county,  comprising  township  number  twelve  in  the  fourth 
range  of  townships,  in  Phelps  and  Gorham's  purchaise. 

Pittsford.  12.  The  town  of  Pittsford  shall  contain  all  that  part  of  said 
county,  comprising  township  number  twelve,  in  the  fifth  range 
of  said  townships. 

Riga.  13.  The  town  of  Biga  shall  contain  all  that  part  of  said 

county,  comprising  the  tract  called  West-Pulteney,  and  so 
much  of  the  tract  called  East-Pulteney,  lying  west  of  a  line 
beginning  at  the  northeast  comer  of  lot  number  forty-nine, 
and  running  thence  southerly  along  the  east  bounds  of  lots 
number  forty-nine,  sixty-eight,  eighty-six,  one  hundred  and 
three,  one  hundred  and  nineteen,  sixty,  and  sixty-four,  of  the 
Pulteney  estate,  and  along  the  east  bounds  of  great  lots 
number  nine,  ten,  eleven  and  twelve. 

Bush.  14.  The  town  of  fiush  shall  contain  all  that  part  of  said 

county,  comprising  township  number  eleven,  in  the  seventh 
range  of  townships,  of  Phelps  and  Gorham's  purchase,  and 
the  same  extended  west  to  the  middle  of  the  Genesee  river. 

Sweden.  15.  The  towu  of  Swcdcn  shall  contain  all  that  part  of  said 
county,  comprising  township  number  three,  of  the  tract  called 
the  triangle. 

wheatund.  16.  The  towu  of  Whcatlaud  shall  contain  all  that  part  of 
said  county,  bounded  Northerly,  by  Eiga  and  Ohili:  Easterly, 
by  the  middle  of  the  Genesee  river:  and  Southerly  and  West- 
eriy,  by  the  bounds  of  the  county. 

See  Laws  of  1839,  ch.  94;  1840,  ch.  16;  1856,  ch.  1Y5. 

Genesee.  S  ^^'  ^^  couuty  of  Crcnesec  shall  be  divided  into  the 
towns  of  Alabama,  Alexander,  Attica,  Batavia,  Bethany, 
Berger,  Bennington,  Byron,  Castile,  China,  Covington,  Elba, 
Gainesville,  Le  Eoy,  Middlebury,  Orangeville,  Pembroke, 
Perry,  StaflFord,  Sheldon,  Warsaw,  .and  Wethersfleld,  the 
extent  and  limits  of  which  said  several  towns  shall  be  as 
follows: 

Alabama.  1.  The  towu  of  Alabama  shall  contain  all  that  part  of  said 
county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county:  Easterly,  by  the  division  line  between  the  second 
and  third  ranges  of  townships  of  the  Holland  Land  Company's 
purchase,  continued  through  the  Tonnewanta  reservation: 
and  Soullierly,  by  a  line  beginning  in  the  west  bounds  of  the 
county,  at  a  point  four  miles  and  a  half  south  of  the  north 
bounds  of  the  Tonnewanta  reservation,  and  running  thence 
east  to  the  aforesaid  division  line. 

Alexander.  2.  The  towu  of  Alexander  shall  contain  all  that  part  of  said 
county,  comprising  township  number  eleven,  in  the  second 
range  of  townships,  in  the  Holland  Land  Company's  pur- 
chase. 
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3.  The  town  of  Attica  shall  contain  all  that  part  of  said  Auiclf  ** 
county,  comprising  township  number  ten,  in  the  second  range 

of  townships  of  the  Holland  Land  Company's  purchase. 

See  Laws  of  1841,  ch.  196,  which  erected  the  county  of  Wjoming  out  of 
the  county  of  Genesee. 

4.  The  town  of  Batavia  shall  contain  all  that  part  of  said  »»*•▼*»• 
county,  bounded  Northerly,  by  Elba:  Easterly,  by  Stafford: 
Southerly,  by  Bethany  and  Alexander:  and  Westerly,  by 
Pembroke  and  Alabama. 

5.  The  town  of  Bethany  shall  contain  all  that  part  of  said  BethMj. 
county,  comprising  township  number  eleven,  in  the  first  range 

of  townships,  in  the  Holland  Land  Company's  purchase.  • 

6.  The  town  of  Bergen  shall  contain  all  that  part  of  said  Bergen. 
county,  bounded  Northerly  and  Easterly,  by  the  north  bounds 

of  the  county:  Westerly,  by  Byron:  and  Southerly  by  Le 
Eoy. 

7.  The  town  of  Bennington  shaU  contain  all  that  part  of  g^^*"«' 
said  county,  comprising  township  number  ten,  in  the  third 

and  fourth  ranges  of  townships,  in  the  Holland  Land  Com- 
pany's purchase. 

See  Laws  of  1841,  ch.  196. 

8.  The  town  of  Byron  shall  contain  all  that  part  of  said  ^^'^ 
county,  boimded  Northerly,  by  the  north  bounds  of  the 
county :  Easterly,  by  a  line  running  north  and  south,  at  the 
distance  of  one  mile  west  from  the  west  line  of  the  triangle 
and  parallel  thereto:  Westerly,  by  the  east  transit  line:  and 
Southerly,  by  the  line  of  lots  running  east  from  the  northwest 
comer  of  lot  number  one  hundred  and  nine  of  township  num- 
ber one  of  the  Connecticut  tract. 

9.  The  town  of  Castile  shall  contain  all  that  part  of  said  castue. 
county,  bounded  Northerly,  by  a  line  drawn  parallel  with  the 
division  line  between  the  third  and  fourth  tiers  of  lots  in 

the  Little  Lake  tract,  at  the  distance  of  eighty  rods  south 
therefrom:  Easterly  and  Southerly,  by  the  bounds  of  the 
county:  and  Westerly,  by  the  transit  line. 

10.  The  town  of  Qhina  shall  contain  all  that  part  of  said  china. 
county,  bounded  Northerly,  by  the  south  bounds  of  township 
number  nine,  in  the  third  and  fourth  mnges  of  townships,  in 

the  Holland  Land  Company's  purchase:  Easterly,  by  Wethers- 
field  and  the  bounds  of  the  county:  and  Southerly  and  West- 
erly, by  the  bounds  of  the  county. 

11.  The  town  of  Covington  shall  contain  all  that  part  of  covington. 
said  county,  bounded  Northerly,  by  a  line  running  between 

the  tenth  and  eleventh  ranges  of  the  Craigie  tract,  and  be- 
tween lots  number  three  and  four  in  the  forty  thousand  acre 
tract,  continued  east  to  the  east  bounds  of  the  county:  East- 
erly, by  the  bounds  of  the  county:  Southerly,  by  a  line 
running  between  lots  number  eight  and  nine,  and  sixteen  and 
seventeen,  in  the  Ogden  tract,  continued  east  to  the  east 
bounds  of  the  county:  and  Westerly,  by  the  east  transit  line. 

See  LawB  of  1841,  cL  196. 
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^OTLE  4.  ^2  rj^^  ^^^  ^f  ^Yba,  shall  contain  all  that  part  of  said 
county,  comprising  township  number  thirteen,  in  the  first  and 
second  ranges  of  townships  of  the  Holland  Land  Company's 
purchase,  including  that  part  of  Tonnewanta  reservation  lying 
east  of  the  division  line  between  the  second  and  third  ranges, 
and  north  of  the  division  line  between  the  twelfth  and  thir- 
teenth townships. 

See  Laws  of  1842,  ch.  194. 

GRiiiesviiio.  13.  The  town  of  Gainesville  shall  contain  all  that  part  of 
said  county,  comprising  township  number  eight,  in  the  first 
range  of  townships  of  the  Holland  Land  Oompany's  purchase. 

LoBoy.  14.  The  town  of  Le  Eoy  shall  contain  all  that  part  of  said 

county,  beginning  in  the  bounds  of  the  county,  at  the  south- 
east comer  of  township  number  one,  of  the  townships  in 
Phelps  and  Gorham's  purchase,  west  of  the  Genesee  river,  and 
running  thence  southerly  and  westerly  along  the  bounds  of 
the  county  to  the  northeast  corner  of  the  town  of  Covington; 
then  westerly  along  the  north  bounds  thereof  to  the  southeast 
corner  of  Stafford;  then  along  the  eaat  bounds  of  Stafford 
northerly  to  Byron;  then  easterly  along  the  south  bounds  of 
Byron,  and  the  same  continued  to  the  west  bounds  of  the 
triangle;  and  then  easterly  along  the  north  bounds  of  the 
aforesaid  township  number  one  to  the  place  of  beginning. 

See  Laws  of  1842,  ch.  87. 

Middle-  15.  The  town  of  Middlebury  shall  contain  all  that  part  of 

^"'  •  said  county,  comprising  township  number  ten,  in  the  first 
range  of  townships  of  the  Holland  Land  Company's  purchase. 

orwM^e  16.  The  towu  of  OrangcviUe  shall  contain  all  that  part  of 

said  county,  comprising  township  number  nine,  in  the  second 
range  of  townships  in  the  Holland  Land  Company's  purcha^. 

Pembroke.  17.  The  towu  of  Pembroke  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Alabama:  Easterly,  by  Bata- 
via  and  Alexander:  Southerly ,  by  Bennington :  and  Westerly, 
by  the  west  bounds  of  the  county. 

See  Laws  of  1832,  ch.  18. 

Peny.  18.  The  towu  of  PcHy  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  Covington:  Easterly,  by  the 
east  bounds  of  the  county:  Southerly,  by  Castile:  and  West- 
erly, by  the  transit  line. 

Stafford.  19.  The  towu  of  Stafford  shall  contain  all  that  part  of  said 
county,  beginning  at  the  northeast  comer  of  the  town  of 
Bethany,  and  running  thence  west  along  the  bounds  of  said 
town  to  the  northeast  comer  of  lot  number  eleven,  in  the 
third  section  of  township  number  twelve  in  the  first  range  of 
townships  in  the  Holland  Land  Company's  purchase;  then 
north  to  the  south  line  of  township  number  thirteen,  along 
the  road  leading  from  John  Dubois'  to  Smith's  mills;  then 
east  along  the  south  line  of  said  township  number  thirteen  to 
Byron;  then  southerly  and  easterly  along  the  bounds  of 
Byron  to  the  northeast  comer  of  lot  number  one  hundred  and 
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sixteen  of  the  Connecticut  tract;  then  south  along  the  line  of    ™^  *" 
lots  to  Covington;  then  west  along  the  north  bounds  of 
Covington  to  Bethany;  and  then  north  along  the  east  bounds 
of  Bethany,  to  the  place  of  beginning. 

See  Laws  of  1842,  ch.  87. 

20.  The  town  of  Sheldon  shall  contain  all  that  part  of  said  sbeidon. 
coimty,  comprising  township  number  nine,  in  the  third  and 
fouxth  ranges  of  townships  in  the  Holland  Land  Company's 
purchase. 

21.  The  town  of  Warsaw  shall  contain  all  that  part  of  said  wtwaw. 
county,  comprising  township  number  nine  in  the  fiist  range 

of  townships  in  the  Holland  Land  Company's  purchase. 

22.  The  town  of  Wethersfleld  shall  contain  all  that  part  of  JJg^*"" 
said  county,  comprising  township  number  eight  in  the  second 
lange  of  townships  in  said  purchase. 

See  Laws  of  1832,  ch.  18,  18d;  1841,  ch.  196;  1842,  ch.  87,  194;  1846, 
eh.6L 

§  50,  The  county  of  Orleans  shall  be  divided  into  the  oricana. 
towns  of  Barre,  Carlton,  Clarendon,  Gaines,  Murray,  Eidge- 
way,  Shelby,  and  Yates,  the  extent  and  limits  of  which  said 
several  towns  shall  be  as  follows: 

1.  The  town  of  Barre  shall  contain  all  that  part  of  said  ^arre. 
county,  bounded  Northerly,  by  Gaines:  Easterly,  by  the 
transit  line:  Southerly,  by  the  bounds  of  the  county:  and 
Westerly,  by  Shelby. 

2.  The  town  of  Carlton  shall  contain  all  that  part  oX  said  cariton. 
county,  comprising  township  number  sixteen  in  the  first  and 
second  ranges  of  townships  in  the  Holland  Land  Company's 
purchase,  extended  north  to  the  north  bounds  of  the  county. 

3.  The  town  of  Clarendon  shall  contain  all  that  part  of  said  curendon. 
county,  bounded  Northerly,  by  Murray :  Easterly  and  South- 
erly, by  the  bounds  of  the  county :  and  Westerly,  by  the 
transit  line. 

4.  The  town  of  Gaines  shall  contain  all  that  part  of  said  o*in<»- 
county,  bounded  Northerly,  by  Carlton:    Easterly,  by  the 
transit  line :  Southerly,  by  a  line  beginning  at  the  transit  line 
between  lots  number  three  and  four  in  the  fifteenth  township ; 
and  running  thence  west  along  the  division  line  between  said 

lots  and  the  same  continued,  to  the  east  bounds  of  Eidgeway : 
and  Westerly,  by  Eidgeway. 

5.  The  town  of  Murray  shall  contain  all  that  part  of  said  Mnrraj. 
county,  bounded  Northerly  and  Easterly,  by  the  boimds  of 

the  county :  Southerly,  by  a  line  beginning  at  the  southeast 
comer  of  lot  number  thirteen  in  the  third  township  of  the 
Connecticut  tract,  and  running  thence  west  along  the  line  of 
lots  to  the  southwest  comer  of  lot  number  two  hundred  and 
sixty  at  the  transit  line :  and  Westerly,  by  the  transit  line. 

See  Laws  of  1838,  ch.  166. 

6.  The  town  of  Eidgeway  shall  contain  all  that  part  of  said  Ri^gc^ay. 
county,  comprising  townships  number  fifteen  in  the  third  and 
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™^^  **  fourth  ranges  of  the  townships  in  the  Holland  Land  Com- 
pany's pni^ase,  with  one  tier  of  quarter  section  lots  off  from 
the  west  side  of  township  number  fifteen  in  the  second  range. 

Shelby.  7.  The  town  of  Shelby  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  division  line  between  the 
fourteenth  and  fifteenth  townships  in  the  third  and  fourth 
ranges  of  townships,  in  the  Holland  Land  Oompany's  pur- 
chase :  Easterly,  by  the  division  line  between  the  second  and 
third  ranges  of  townships :  and  Southerly  and  Westerly,  by 
the  bounds  of  the  county. 

Tatos  8.  The  town  of  Yates  shall  contain  all  that  part  of  said 

county,  comprising  township  number  sixteen  in  the  third  and 
fourth  ranges  of  townships,  extended  north  to  the  north 
bounds  of  ttie  county. 

See  Laws  of  1837,  ch.  166. 

Niagara.  g  51.  The  couuty  of  Niagara  shall  be  divided  into  the 
towns  of  Cambria,  Hartland,  Lewiston,  Lockport,  New-Fane, 
Niagara,  Pendleton,  Porter,  Eoyalton,  Somerset,  and  Wilson, 
the  extent  and  limits  of  which  said  several  towns  shall  be  as 
follows: 

cambru.  1.  The  towu  of  Oambria  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Wilson :  Easterly,  by  Lock- 
port:  Southerly,  by  Pendleton  and  Niagara:  and  Westerly, 
by  Lewiston. 

Hartland.  2.  The  towu  of  Hartland  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Somerset :  Easterly,  by  the 
east  bounds  of  the  county:  Southerly,  by  the  division  line  be- 
tween townships  number  fourteen  and  fifteen:  and  Westerly, 
by  the  east  bounds  of  New-Fane. 

LewiBum.  3.  The  towu  of  Lcwistou  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Porter  and  Wilson :  Easterly, 
by  a  line  beginning  at  the  northwest  comer  of  section  num- 
ber thirty-two,  in  township  number  fourteen,  in  the  eighth 
range  of  townships  of  the  Holland  Land  Company's  purchase, 
and  running  thence  southerly  along  the  west  bounds  of  said 
section,  to  the  north  bounds  of  Niagara :  Southerly,  by  the 
said  north  bounds  of  Niagara:  and  Westerly,  by  the  west 
bounds  of  the  county. 

i/xikport.  4.  The  towu  of  Lockport  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  division  line  between  the 
fourteenth  and  fifteenth  townships :  Easterly,  by  the  east 
bounds  of  farm  lots  number  seven  and  eight,  of  sections  num- 
ber eight,  seven,  six  and  five,  of  the  fourteenth  township  in 
the  sixth  range  of  said  townships,  and  the  east  bounds  of 
great  lots  number  eighty-one,  eighty,  and  seventy-nine,  and 
of  farm  lot  number  eighteen,  of  township  number  thirteen,  in 
the  said  sixth  range:  Westerly,  by  a  line  beginning  in  the 
division  line  between  the  fourteenth  and  fifteenth  townships, 
at  a  point  between  lots  number  sixteen  and  twenty-four  of 
the  fourteenth  township,  in  the  seventh  range,  and  running 
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thence  south  along  the  line  of  lots  to  the  south  bounds  of  the    "^^  ^ 
said  township ;  then  along  the  same  east  to  the  northwest 
comer  of  township  number  thirteen,  in  the  sixth  range ;  and 
then  along  the  west  bounds  thereof  south,  to  the  bounds  of 
the  coimty :  and  Southerly,  by  the  bounds  of  the  county. 

5.  The  town  of  New-Fane  shall  contain  all  that  part  of  said  NewPane. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Westerly,  by  a  line  beginning  in  the  south  bounds  of  town- 
ship number  fifteen,  in  the  seventh  raoge  of  townships,  at 

the  centre  line  between  lots  number  thirty-four  and  forty-four, 
and  running  thence  north  along  said  centre  line,  and  the 
centre  line  l^tween  the  lots  north  thereof,  and  the  same  con- 
tinued to  the  north  bounds  of  the  cotmty :  Southerly,  by  the 
north  bounds  of  Lockport :  and  Easterly,  by  a  line  beginning 
in  the  south  bounds  of  township  number  fifteen,  in  the  sixth 
range,  at  the  centre  line  between  sections  five  and  nine,  and 
running  thence  northerly  along  said  section  line,  and  the  same 
continued  to  township  number  sixteen,  of  the  sixth  range; 
then  northerly  along  the  centre  line  between  sections  four 
and  six  of  said  township,  and  the  same  continued  north  to  . 
the  north  bounds  of  the  county* 

6.  The  town  of  Niagara  shall  contain  all  that  part  of  said  Nugan. 
county,  bounded  Northerly,  by  the  line  dividing  townships 
number  thirteen  and  fourteen,  and  the  same  continued  to  the 
west  bounds  of  the  county:  Easterly,  by  Pendleton:  and 
Southerly  and  Westerly,  by  the  bound!s  of  the  county. 

See  Laws  of  1836,  ch.  313. 

7.  The  town  of  Pendleton  shall  contain  all  that  part  of  said  Pendleton. 
county,  known  by  township  number  thirteen,  in  the  seventh 
range  of  the  Holland  Land  Company's  purchase. 

8.  The  town  of  Porter  shall  contain  all  that  part  of  said  Mortar 
county,  beginning  in  the  bounds  of  the  county,  north  of  the 
division  line  between  quarter  sections  number  forty-eight  and 
forty-one,  in  township  number  fifteen,  in  the  eighth  range  of 

the  Holland  Land  Company's  purchase,  and  running  thence 
southerly  to  and  along  the  division  line  between  said  sections, 
to  the  line  dividing  townships  number  fourteen  and  fifteen; 
then  along  the  same  west  to  the  bounds  of  the  county;  and 
then  along  the  same  northerly  and  easterly  to  the  place  of 
beginning* 

9.  The  town  of  Boyalton  shall  contain  all  that  part  of  said  soyaiton. 
county,  bounded  Northerly,  by  Hartland:  Easterly  and  South- 
erly, by  the  bounds  of  the  county :  and  Westerly,  by  Lockport. 

10.  The  town  of  Somerset  shall  contain  all  that  part  of  said  somerset. 
county,  bounded  Northerly  and  Easterly,  by  the  bounds  of 

the  county:  Southerly,  by  the  division  line  between  town- 
ships number  fifteen  and  sixteen,  in  the  fifth  and  sixth  ranges 
of  townships  in  the  Holland  Land  Company's  purchase:  and 
Westerly,  by  the  east  bounds  of  New-Fane. 

11.  The  tofwn  of  Wilson  shall  contain  all  that  part  of  said  wuwn. 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
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™^**'  Easterly,  by  the  west  bounds  of  New-Fane:  Southerly,  by 
the  division  line  between  townships  number  fourteen  and 
fifteen:  and  Westerly,  by  the  east  bounds  of  Porter. 

See  Laws  of  1836,  ch.  313,  382. 

Erie.  g  52.  Tho  couuty  of  Erie  shall  be  divided  into  the  towns 

of  Alden,  Amherst,  Aurora,  Boston,  Buffalo,  Clarence,  Con- 
cord, Collins,  Colden,  Eden,  Erie,  Evans,  Hamburgh,  Holland, 
Sardinia,  and  Wales,  the  extent  and  limits  of  which  said  several 
towns  shall  be  as  follows : 

Aiden.  1.  The  town  of  Alden  shall  contain  all  that  part  of  said 

cotmty,  comprising  township  number  eleven,  in  the  fifth  range 
of  townships  in  the  Holland  Land  Company's  purchase. 

See  Laws  of  1832,  ch.  254;  1854,  ch.  406. 

Ambent  2.  The  towu  of  Amhcrst  shall  contain  all  that  part  of  said 
county,  beginning  in  the  middle  of  Buffalo  creek  Indian 
reservation,  at  a  point  south  of  the  division  line  between  lots 
number  forty-one  and  thirty-two,  in  the  eleventh  township  of 
the  seventh  range  of  townships,  and  running  thence  north  to 
and  along  said  Une,  to  the  south  line  of  lots  number  forty-nine 
and  fifty-six;  then  west  along  the  same,  to  the  line  between 
lots  number  sixty-six  and  sixty-five,-  then  north  to  the  south 
line  of  lot  number  eighty-four,  in  the  twelfth  township  and 
seventh  range;  then  west  on  said  line,  to  the  line  between 
the  seventh  and  eighth  ranges  of  townships ;  then  north  along 
the  same,  to  the  north  line  of  lots  one  and  eighty-eight  in 
township  number  twelve  of  the  seventh  range;  then  west  to 
the  bounds  of  the  county,  in  the  Tonnewanta  creek;  then 
northerly  and  easterly  along  the  bounds  of  the  county,  to 
Clarence;  then  south  along  the  bounds  of  Clarence,  to  the 
middle  of  the  Buffalo  creek  Indian  reservation;  and  then  west 
along  the  same  to  the  place  of  beginning. 

See  Laws  of  1839,  ch.  24. 

Aaron.  3.  The  towu  of  Aurora  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  Clarence:  Easterly,  by  Wales: 
Southerly,  by  Colden:  and  Westerly,  by  the  west  transit  line* 

See  Laws  of  1857,  ch.  806. 

Bostoo.  4.  The  town  of  Boston  shall  contain  all  that  part  of  said 

county,  comprising  township  number  eight,  in  the  seventh 
range  of  townships,  in  the  Holland  Land  Company's  purchase, 
except  the  west  range  of  lots  in  said  township. 

Bafflao.  5.  The  town  of  Buffalo  shall  contain  all  that  part  of  said 

county,  bounded  Northerly  and  Westerly,  by  the  bounds  of 
the  county:  Easterly,  by  Amherst:  and  Southerly,  by  a  line 
running  east  and  west,  through  the  middle  of  Buffalo  creek 
Indian  reservation,  and  the  same  continued  to  the  west  bounds 
of  the  county,  including  Grand  Island. 

ourenoe.  6.  The  towu  of  Clarcnce  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  the  north  bounds  of  the  county : 
Westerly,  by  the  west  transit  line:  Southerly,  by  an  east  and 
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west  line  running  throngh  the  middle  of  the  Buffalo  creek    "^^^  ** 
Indian  reservation:  and  Easterly,  by  a  Une  beginning  in  the 
boimds  of  the  county,  at  the  northwest  comer  of  the  town  of 
Erie,  and  running  thence  south  along  the  west  bounds  of  Erie, 
Alden  and  Wales,  to  the  middle  of  the  aforesaid  reservation. 

See  Laws  of  1833,  ch.  67. 

7.  The  town  of  Concord  shall  contain  all  that  part  of  said  ^o°co'^ 
county,  bounded  Northerly,  by  Boston  and  Golden :  Easterly, 

by  Sardinia:  Southerly,  by  the  bounds  of  the  county:  and 
Westerly,  by  Collins. 

8.  The  town  of  Collins  shall  contain  all  that  part  of  said  coiiins, 
county,  comprising  township  number  seven,  in  the  eighth 
range  of  townships,  in  the  Holland  Land  Company's  purchase, 
together  with  all  that  part  of  township  number  six,  in  the 
same  range,  included  within  the  bounds  of  the  county ;  and 
also  three  tiers  of  lots  off  from  the  west  side  of  township 
number  seven,  in  the  seventh  range,  and  off  from  the  west 
side  of  that  part  of  township  number  six,  in  the  last  range 
included  within  the  bounds  of  the  county;  and  also  that  part 

of  the  Cattaraugus  Indian  reservation,  which  is  included 
within  the  bounds  of  the  county. 

See  Laws  of  1839,  ch.  91;  1863,  ch.  660,  456. 

9.  The  town  of  Colden  shall  contain  all  that  part  of  said  coidcn, 
county,  comprising  township  number  eight,  in  the  sixth  range 

of  townships  in  the  Holland  Land  Company's  purchase. 

10.  The  town  of  Eden  shall  contain  all  that  part  of  said  Eden. 
county,  comprising  township  number  eight,  in  the  eighth 
range  of  townships,  in  the  Holland  Land  Company's  purchase, 
extended  due  east  to  Boston. 

11.  The  town  of  Erie  shall  contain  all  that  part  of  said  ^'^^* 
county,  bounded  Northerly  and  Easterly,  by  the  bounds  of 
the  county:  Southerly,  by  Alden:  and  Westerly,  be  the  divi- 
sion Une  between  the  fifth  and  sixth  ranges  of  townships,  in 
the  Holland  Land  Company's  purchase. 

See  Laws  of  1831,  ch.  166. 

12.  The  town  of  Evans  shall  contain  all  that  part  of  said  Evan*. 
county,  comprising  township  number  eight,  in  the  ninth  range 

of  townships,  in  the  Holland  Land  Company's  purchase:  and 
all  that  part  of  the  township  number  nine,  in  the  eighth  range, 
lying  south  of  the  Cauquaga  or  Eighteen  Mile  creek,  and  the 
same  extended  to  the  west  bounds  of  the  coimty. 

See  Laws  of  1839,  ch.  91. 

13.  The  town  of  Hamburgh  shall  contain  all  that  part  of  Hamburgh. 
said  county,  bounded  Northeriy,  by  Buffalo  and  Amherst: 
Southerly,  by  Boston,  Eden  ana  Evans:  Easterly,  by  Aurora: 

and  Westerly,  by  the  bounds  of  the  county. 

See  Laws  of  1861,  ch.  661. 

14.  The  town  of  Holland  shall  contain  all  that  part  of  said  Holland. 
county,  comprising  township  number  eight,  in  the  fifth  range 

of  townships,  in  the  Holland  Land  Company's  purchase. 
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8^^^**  15.  The  town  of  Sardinia  shall  contain  all  that  part  of  said 
county,  comprising  township  number  seven,  in  the  fifth  range 
of  townships,  in  the  Holland  Land  Company's  purchase,  and 
three  tiers  of  lots  off  from  the  east  side  of  township  number 
seven,  in  the  sixth  range,  together  with  all  those  parts  of 
townships  number  six,  in  the  fith  and  sixth  ranges,  which  lie 
south  of  the  territory  above  described,  and  within  the  bounds 
of  the  coimty. 

Wales.  16.  The  towu  of  Walcs  shall  contain  all  that  part  of  said 

county,  comprising  township  number  nine,  in  the  fifth  range 
of  townships,  in  the  Holland  Land  Company's  purchase, 
together  with  that  part  of  the  Indian  reservation,  lying  north 
of  said  township  number  nine. 

See  Laws  of  1831,  ch.  165;  1832,  ch.  254;  1833,  ch.  67;  1836,  ch.  147; 
1839,  ch.  24,  87,  91;  1861,  ch.  561;  1852,  ch.  412,  898;  1853,  ch. 
659,  230;  1854,  ch.  406;  1857,  ch.  806. 

AUegany.  §  53.  Thc  couuty  of  Allegany  shall  be  divided  into  the 
towns  of  Allen,  Alfted,  Almond,  Andover,  Angelica,  Belfast, 
Bolivar,  Bums,  Caneadea,  Centerville,  Cuba,  Eagle,  Friend- 
ship, Grove,  Haight,  Hume,  Independence,  Nunda,  Ossian, 
Pike,  Portage,  Eushford,  and  Scio,  the  extent  and  limits  of 
which  said  several  towns  shall  be  as  follows: 

Allen.  1.  The  town  of  Allen  shall  contain  all  that  part  of  said 

county,  comprehending  township  number  five,  in  the  second 
range  of  Morris'  reserve,  and  the  west  half  of  township 
number  five,  in  the  first  range  of  said  tract,  together  with 
lots  number  thirty-one,  thirty-two  and  thirty-tl^ee,  in  the 
last  mentioned  township,  and  those  parts  of  lots  number 
twenty-eight,  twenty-nine  and  thirty,  not  included  in  the 
town  of  Almond. 

See  Laws  of  1829,  ch.  361. 

Alfred.  2.  The  town  of  Alfred  shall  contain  all  that  part  of  said 

county,  comprising  township  number  three,  in  the  seventh 
range  of  Phelps  and  Gorham's  purchase,  and  the  same  extended 
west  three  miles,  to  the  middle  of  the  first  range  of  townships, 
in  Morris'  reserve. 

See  Laws  of  1835,  ch.  91 ;  i857,  ch.  80t. 

Almond.  3*  The  towu  of  Almoud  shall  contain  all  that  part  of  said 
cotmty,  comprising  township  number  four  in  the  seventh  range 
of  Phelps  and  Gtorham's  purchase,  and  the  same  extended 
west  three  miles,  to  the  middle  of  the  first  range  of  townships, 
in  Morris'  reserve. 

See  Laws  of  1829,  ch.  361;  ^835,  ch.  91. 

Andover.  4.  Thc  towu  of  Audovcr  shall  contain  all  that  part  of  said 
county,  comprehending  township  number  two,  in  the  seventh 
range  of  Phelps  and  Gorham's  purchase,  and  the  same  extended 
west  three  miles,  to  the  middle  of  the  first  range  of  townships, 
in  Morris'  reserve. 

See  Laws  of  1856,  ch.  208. 
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5.  The  town  of  Angelica  shall  contain  all  that  part  of  said  Angelica! 
connty,  bounded  Northerly,  by  Allen :  Easterly,  by  Almond 

and  Alfred:. Southerly,  by  Scio:  and  Westerly,  by  the  east 
transit  line. 

See  Laws  of  1830,  ch.  4*7;  1835,  ch.  91. 

6.  The  town  of  Belfast  shall  contain  all  that  part  of  said  t^^^*^ 
county,  bounded  Easterly,  by  the  east  transit  line:  Southerly, 

by  Friendship:  Westerly  and  Northerly,  by  a  line  beginning 
at  the  southwest  comer  of  lot  number  nine,  of  township 
number  four,  in  the  second  range  of  townships  in  the  Holland 
Land  Company's  purchase,  and  running  thence  north  along 
the  line  of  lots,  to  the  northwest  comer  of  lot  number  fifteen 
in  the  same  township;  and  then  east  along  the  line  of  lots, 
to  the  northeast  comer  of  lot  number  thirty,  in  township 
number  four,  in  the  first  range  of  said  townships. 

See  Laws  of  1831,  ch.  4Y. 

7.  The  town  of  Bolivar  shall  contain  all  that  part  of  said  boiivw. 
county,  comprising  township  number  one,  and  the  south  half 

of  township  number  two,  in  the  first  range  of  townships  in 
the  Holland  Land  Company's  purchase. 

See  Laws  of  1838,  ch.  200. 

8.  The  town  of  Bums  shall  contain  all  that  part  of  said  b™>- 
county,  comprehending  township  number  five,  in  the  seventh 
range  of  townships  of  Phelps  and  Gorham's  purchase. 

9.  The  town  of  Oaneadea  shall  contain  all  that  part  of  said  caneadca. 
county,  bounded  East,  by  the  east  transit  line:  South,  by 
Belfast:  West,  by  Haight  and  Eushford:  and  North,  by  the 
town  of  Hume. 

See  Laws  of  1831,  ch.  47. 

10.  The  town  of  Oenterville  shall  contain  all  that  part  of  ccnterviue. 
said  county,  comprehending  township  number  six,  in  the 
second  range  of  the  Holland  Land  Company's  purchase. 

11.  The  town  of  Cuba  shall  contain  all  that  part  of  said  cnba. 
county,  comprising  townships  number  one,  two  and  three,  in 
the  second  range  of  the  Holland  Land  Oompany's  purchase. 

See  Laws  of  1830,  ch.  188 ;  1836,  ch.  303. 

12.  The  town  of  Eagle  shall  contain  all  that  part  of  said  Bagio. 
county,  comprising  township  number  seven,  in  the  second 
range  of  the  Holland  Land  Oompany's  purchase. 

13.  The  town  of  Friendship  shall  contain  all  that  part  of  Friendship. 
said  county,  comprising  township  number  three,  and  the  north 

half  of  township  number  two,  in  the  first  range  of  the  Holland 
Land  Oompany's  purchase. 

See  Laws  of  1838,  ch.  200. 

14.  The  town  of  Grove  shall  contain  all  that  part  of  said  Grove. 
county,  bounded  on  the  North,  by  Portage  and  Nunda:  East, 

by  Ossian  and  Bums:  South,  by  Allen:  and  West,  by  the 
east  transit  line,  and  the  Genesee  river. 

See  Laws  of  1838,  ch.  246;  1839,  ch.  54. 
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nlilht  ^  15'  The  town  of  Haight  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Eushford:  Easterly,  by  Belfast 
and  Oaneadea:  Southerly,  by  Cuba:  and  Westerly,  by  the 
west  bounds  of  the  county. 

See  Laws  of  1837,  ch.  166. 

Hame.  16.  Thc  towu  of  Hume  shall  contain  all  that  part  of  said 

county,  comprising  township  number  six,  in  the  first  range  of 
the  Holland  Land  Company's  purchase,  and  all  that  part 
of  the  Oaneadea  reservation  and  of  township  number  five 
lying  north  of  the  south  line  of  township  number  six  con- 
tinued east  to  the  transit  line. 

See  Laws  of  1846,  ch.  61. 

independ-        17.  The  town  of  Independence  shall  contain  all  that  part  of 
**'*^'         said  county,  bounded  Northerly,  by  Andover:  Easterly  and 

Southerly,  by  the  bounds  of  the  county:  and  Westerly,  by 

Scio. 

See  Laws  of  1862,  ch.  414. 

Nando.  18.  The  towu  of  Nuuda  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  bounds  of  the  coimty : 
East,  by  the  east  bounds  of  the  county,  and  the  west  bounds 
of  Ossian :  Southerly,  by  the  north  bounds  of  lots  n\imber 
thirty-one,  thirty-two,  thirty-three,  thirty-four,  thirty-five  and 
thirty-six,  on  the  Norton  tract:  and  Westerly,  by  the  east  line 
of  the  Oottinger  tract. 

Annexed  to  Livingston  Co.,  by  Laws  of  1846,  ch.  19t. 

osBian.  19.  The  towu  of  Ossiau  shall  contain  all  that  part  of  said 

county,  comprising  township  number  six,  in  the  seventh  range 
of  townships,  in  Phelps  and  Gorham's  purchase. 

Annexed  to  Livingston  Co.,  by  Laws  of  1857,  ch.  166. 

Pike.  20.  The  town  of  Pike  shall  contain  all  that  part  of  said 

county,  comprising  township  number  seven,  in  the  first  range 
of  townships  in  the  Holland  Land  Company's  purchase. 

Portage.  21.  The  towu  of  Portago  shall  contain  all  that  part  of  said 
county,  bounded  West,  by  the  east  transit  line:  North,  by  the 
bounds  of  the  county:  East,  by  the  east  transit  line  of  the 
Oottinger  tract:  and  South,  by  the  north  bounds  of  lots 
number  two  hundred  thirty-six,  two  hundred  thirty-seven, 
two  hilndred  thirty-eight,  two  hundred  thirty-nine,  two  him- 
dred  forty,  and  two  hundred  forty-one,  and  also  so  much  of 
said  tract  as  lies  west  of  the  Genesee  river. 

Annexed  to  Livingston  Co.,  by  Laws  of  1846,  ch.  197. 

Baahford.  22.  The  towu  of  Bushford  shall  contain  all  that  part  of  said 
county,  comprising  township  number  five,  in  the  second  range 
of  townships  in  the  Holland  Land  Company's  purchase. 

scio.  23.  The  to^vn  of  Scio  shall  contain  all  that  part  of  said 

county,  comprising  townships  number  one  and  two,  and  the 
south  half  of  township  number  three,  in  the  second  range  of 
Morris'  reserve,  and  the  west  half  of  townships  number  one 
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and  two,  and  the  southwest  quarter  of  township  number 
three,  in  the  first  range  of  said  reserve. 

See  Laws  of  1830,  ch.  47 ;  1862,  ch.  414;  1856,  ch.  208. 

See  Laws  of  1829,  cb.  361 ;  1830,  ch.  47,  188 ;  1831,  ch.  47 ;  1835,  ch.  91, 
303;  1837,  ch.  156;  1838,  ch.  200,  246;  1839,  ch.  54;  1846,  ch.  61, 
197;  1852,  ch.  414;  1855,  ch.  582;  1856,  ch.  208;  1857,  ch.  166,  807. 

5  54.  The  county  of  Cattaraugus  shall  be  divided  into  ^^^ 
the  towns  of  Ashford,  Connewango,  Ellicottville,  Farmersville, 
FranMinville,  Freedom,  Great-Valley,  Hinsdale,  Little- Valley, 
Machias,  Napoli,  Olean,  Otto,  Perrysburgh,  Sandolph,  and 
Yorkshire,  the  extent  and  limits  of  which  said  several  towns 
shall  be  as  follows: 

1.  The  town  of  Ashford  shall  contain  all  that  part  of  said  ^'^^^^ 
county,  bounded  Northerly,  by  the  north  bounds  of  the 
county:  Easterly,  by  Machias  and  Yorkshire:  Southerly,  by 
Ellicottville:  and  Westerly,  by  Otto. 

See  Laws  of  1835,  ch.  87. 

2.  The  town  of  Oonnewango  shall  contain  all  that  part  of  ^^° j 
said  county,  comprising  townships  number  three  and  four  in 

the  ninth  range  of  the  Holland  Land  Company's  purchase. 

See  Laws  of  1832,  ch.  236. 

3.  The  town  of  Ellicottville  shall  contain  all  that  part  of  Jme?*^ 
said  county,  comprising  township  number  four  in  the  sixth 
range  of  townships  of  the  Holland  Land  Company's  purchase, 
together  with  three  tiers  of  lots  off  from  the  south  end  of 
township  number  five,  in  the  same  range. 

4.  The  town  of  Farmersville  shall  contain  all  that  part  of  JJ^™*"* 
said  county,  comprising  townships  number  five  in  the  third 

and  fourth  ranges  of  the  Holland  Land  Company's  purchase. 

5.  The  town  of  Franklinville  shall  contain  all  that  part  of  ^^^"^ 
said  county,  comprising  townships  number  four  in  the  third, 
fourth  and  fifth  ranges  in  the  Holland  Land  Company's 
purchase. 

See  Laws  of  1829,  ch.  10. 

6.  The  town  of  Freedom  shall  contain  all  that  part  of  said  i^«dom. 
county,  comprising  townships  number  six  in  the  third  and 
fourth  ranges  in  the  Holland  Land  Company's  purchase. 

See  Laws  of  1844,  ch.  74. 

7.  The  town  of  Great-Valley  shall  contain  all  that  part  of  ^^^ 
said  county,  comprising  townships  number  one,  two  and  three      *^* 
in  the  fifth  and  sixth  ranges  in  the  Holland  Land  Company's 
purchase. 

See  Laws  of  1831,  ch.  166;  1842,  ch.  68;  1847,  ch.  182;  1852,  ch.  129. 

8.  The  town  of  Hinsdale  shall  contain  all  that  part  of  said  Htasdaic. 
county,  bounded  Northerly  by  Franklinville:  Easterly,  by  the 

east  bounds  of  the  county:  Southerly,  by  an  east  and  west 
line  running  through  the  centre  of  the  second  townships  in 
the  second  and  third  ranges  of  townships  in  the  Holland  Land 
Company's  purchase:  and  Westerly,  by  Great- Valley. 

See  Laws  of  1846,  ch.  12 ;  1855,  ch.  88. 
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Luti"  *"  ^'  The  town  of  Little-Valley  shall  contaiii  all  that  part  of 
Valley.  said  county,  bounded  Northerly,  by  an  east  and  west  line, 
running  between  the  fourth  and  fifth  tier  of  townships  in  the 
Holland  Land  Company's  purchase:  Easterly,  by  EUicottville 
and  Great-Valley:  Westerly,  by  Napoli  and  Oonnewango :  and 
Southerly,  by  the  bounds  of  the  county. 

See  Laws  of  1830,  ch.  49;  1831,  ch.  197;  1839,  ch.  50;  1866,  ch.  584. 

Machias.  10.  The  towu  of  Machias  shall  contain  all  that  part  of  said 
county,  comprising  township  number  five,  and  the  south  tier 
of  lots  in  township  number  six  in  the  fifth  range  of  the  Hol- 
land Land  Company's  purchase. 

See  Laws  of  1847,  ch.  228. 

Napoli.  11.  The  town  of  Napoli  shall  contain  all  that  part  of  said 

county,  comprising  townships  number  one,  two  and  three,  in 
the  eighth  range  of  the  Holland  Land  Company's  purchase. 

See  Laws  of  1837,  ch.  90. 

Clean.  12.  The  towu  of  Olcau  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  Hinsdale:  Easterly  and  South- 
erly, by  the  bounds  of  the  county:  and  Westerly,  by  Great- 
Valley. 

See  Laws  of  1837,  ch.  268. 

Otto.  13.  The  town  of  Otto  shall  contain  all  that  part  of  said 

county,  bounded  Northerly,  by  the  north  bounds  of  the 
county:  Easterly,  by  the  east  bounds  of  the  seventh  range  of 
townships  in  the  Holland  Land  Company's  purchase:  South- 
erly, by  the  south  bounds  of  townships  number  five  in  the 
seventh  and  eighth  ranges:  and  Westerly,  by  the  south 
branch  of  the  Cattaraugus  creek. 

See  Laws  of  1835,  ch.  87 ;  1865,  ch.  585. 

penji.  14.  The  town  of  Perrysburgh  shall  contain  all  that  part  of 

^^^         said  county,  bounded  Northerly  and  Westerly,  by  the  bounds 

of  the  county:  Easterly  by  Otto:  and  Southerly,  by  Conne- 

wangQ  and  Little- Valley. 

See  Laws  of  1836,  ch.  JO;  1843,  ch.  70. 

Randolph.  15.  The  towu  of  Randolph  shall  contain  all  that  part  of  said 
county,  comprising  townships  number  one  and  two  in  the 
ninth  range  of  townships  in  the  Holland  Land  Company's 
purchase. 

See  Laws  of  1844,  ch.  74. 

Yorkshire.  16.  The  towu  of  Yorkshire  shall  contain  all  that  part  of 
said  county,  bounded  North,  by  the  bounds  of  the  coimty: 
East,  by  the  same  and  by  Freedom:  South,  by  Machias:  and 
West,  by  Ashford. 

See  Laws  of  1829,  ch.  10;  1830,  ch.  49;  1831,  ch.  160,  197;  1832.  ch. 
236;  1835,  ch.  10,  87 ;  1836,  ch.  314;  1837,  ch.  90,  268;  1839,  ch.50; 
1842,  ch.  68;  1843,  ch.  70;  1844»  ch.  74;  1846,  ch.  12;  1847,  ch. 
62,  182,  228;  1848,  ch.  15;  1861,  ch.  66;  1862,  ch.  129;  1865,  ch.  88, 
584^  586;  1869,  ch.  516;  1862,  ch.  292. 
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§  55.  The  county  of  Chautaaqne  shall  be  divided  into  cSS^^ 
the  towns  of  Busti,  Oarrol,  Ohautauque,  Oljrmer,  Bllery,  Elli-  <i^« 
cott,  Ellington,  Gerry,  Hanover,  Harmony,  Mina,  Pomfret, 
Portland,  Eipley,  Sheridan,  Stockton,  and  Villenova,   the 
extent  and  limits  of  which  said  several  towns  shall  be  as 
follows: 

1.  The  town  of  Busti  shall  contain  all  that  part  of  said  B^ati. 
county,  beginning  in  the  south  bounds  of  the  county,  at  the 
southwest  comer  of  lot  number  forty-one,  in  township  number 
one,  in  the  twelfth  range  of  townships,  in  the  Holland  Land 
Company's  purchase,  and  running  thence  east  along  the 
bounds  of  the  county,  to  the  southeast  comer  of  lot  number 
thirty-three,  in  township  number  one,  in  the  eleventh  range; 
then  north  to  the  southeast  corner  of  lot  number ibrty,  in  said 
township ;  then  west  along  the  south  line  of  the  last  mentioned 
lot,  to  its  southwest  comer;  then  north  to  the  south  bounds  of 
Elhcott;  then  northwesterly  along  the  same,  and  Ellery,  to  a 
northerly  continuation  of  the  east  bounds  of  lot  number  forty- 
four,  in  township  number  two,  in  the  twelfth  range;  then 
south,  to  the  southeast  comer  of  lot  number  forty-three,  in 
said  township;  then  west,  to  the  southwest  comer  of  said  lot; 
and  then  south,  to  the  place  of  beginning. 

See  Laws  of  1845,  cL  143. 

2.  The  town  of  Oarrol  shall  contain  all  that  part  of  said  carroi. 
county,  comprising  township  number  one  in  the  tenth  range 

of  townships  of  the  Holland  Land  Company's  purchase,  and 
all  that  part  of  township  number  one,  in  the  eleventh  range, 
not  included  in  the  town  of  Busti,  except  the  north  tier  of 
lots  in  said  last  mentioned  township. 

See  Laws  of  1854,  ch.  403. 

3.  The  town  of  Chautauque  shall  contain  all  that  part  of  Jjj^^"* 
said  county,  boimded  Northerly,  by  Portland:  Easterly,  by 
Stockton  and  Ellery:  Southerly,  by  Harmony  and  Mina:  and 
Westerly,  by  Eipley. 

4.  The  town  of  Clymer  shall  contain  all  that  part  of  said  ciymer. 
county,  comprising  townships  number  one,  in  the  fourteenth 

and  fifteenth  ranges  of  the  Holland  Land  Company's  pur- 
chase. 

See  Laws  of  1829,  ch.  223. 

5.  The  town  of  Ellery  shall  contain  all  that  part  of  said  Hiery. 
county,  beginning  on  the  shore  of  Chautauque  lake,  at  the 
northwest  corner  of  lot  number  ten,  in  township  number  three 

in  the  thirteenth  range  of  townships  of  the  Holland  Land 
Company's  purchase,  and  running  thence  east  to  the  north- 
west comer  of  lot  number  five;  then  north  to  the  northwest 
comer  of  lot  numbjer  seven ;  then  east  to  the  town  of  Gerry ; 
then  south  along  the  bounds  of  Gerry  and  Ellicott,  to  the 
middle  of  Chautauque  lake;  then  up  along  the  said  middle,  to 
a  i>oint  opposite  to  the  place  of  beginning;  and  then  to  the 
place  of  beginning. 

See  LawB  of  1829,  cL  223;  1862,  ch.  420. 
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TITLE  4. 
SUlcott. 


6.  The  town  of  EUicott  shall  contain  all  that  part  of  said 
county,  bounded  Northerly,  by  Gerry  and  Ellington:  Easterly, 
by  the.  east  bounds  of  the  county:  Southerly,  by  Oarrol  and 
Busti:  and  Westerly,  by  EUery  and  Busti. 

See  Laws  of  1832,  cIl  98;  1845,  ch.  143. 

Ellington.  7.  The  towu  of  EUiugtou  shall  contain  all  that  part  of  said 
county,  comprising  townships  number  three  and  four,  in  the 
tenth  range  of  the  Holland  Land  Company's  purchase. 

See  Laws  of  1829,  ch.  366. 

Gerry.  8.  The  towu  of  GeiTy  shall  contain  all  that  part  of  said 

county,  comprising  townships  number  three  and  four,  in  the 
eleventh  range  of  the  Holland  Land  Company's  purchase. 

See  Laws  of  1829,  ch.  186. 

HiBover.  9.  The  towu  of  Hauovcr  shall  contain  all  that  part  of  said 
county,  comprising  township  number  six,  in  the  tenth  range, 
and  the  same  continued  north  to  the  bounds  of  the  county; 
and  also  lots  number  one,  two,  three  and  four,  in  township 
number  six,  in  the  eleventh  range. 

Harmony.  10.  The  towu  of  Hanuouy  shall  contain  all  that  part  of  said 
county,  comprehended  within  the  following  bounds:  begin- 
ning in  tlie  south  bounds  of  the  county,  at  the  division  line 
between  the  thirteenth  and  fourteenth  ranges  of  townships, 
in  the  Holland  Land  Company's  purchase,  and  running  thence 
north  along  said  division  line,  to  the  division  line  between 
the  second  and  third  townships;  then  east  along  the  same,  to 
the  middle  of  the  Chautauque  lake;  then  southeasterly,  along 
the  southerly  bounds  of  Ellery,  to  the  town  of  Busti :  then 
along  the  town  of  Busti,  to  the  south  bounds  of  the  coimty; 
and  then  west  along  the  same,  to  the  place  of  beginning. 

Mina.  11.  The  town  of  Mina  shall  contain  all  that  part  of  said 

county,  comprising  townships  iHimber  two,  in  the  fourteenth 
and  fifteenth  ranges  of  the  Holland  Land  Company's  pur- 
chase. 

See  Laws  of  1832,  ch.  161. 

pomfreL  12.  The  towu  of  Pomfrct  shall  contain  all  that  part  of  said 
county,  bounded  Northwesterly  and  Northerly,  by  the  bounds 
of  the  county,  and  part  of  Sheridan :  Easterly,  by  Sheridan 
and  ViDenova:  Southerly,  by  the  division  line  between  the 
fourth  and  fifth  tiers  of  townships  in  the  Holland  Land  Com- 
pany's purchase:  and  Westerly,  by  the  division  line  between 
the  twelfth  and  thirteenth  ranges  of  said  townships,  and  the 
same  continued  to  the  bounds  of  the  county. 

See  Laws  of  1829,  ch.  321 ;  1830,  ch.  216;  1860,  ch.  526. 

Poruand.  13.  The  towu  of  Portland  shall  contain  all  that  part  of  said 
county,  beginning  in  the  northerly  bounds  of  the  county, 
where  the  same  are  intersected  by  a  northerly  continuation 
of  the  east  bounds  of  township  number  five,  in  the  thirteenth 
range  of  townships,  in  the  Holland  Land  Company's  piur- 
chase,  and  running  thence  south  along  said  continuation,  and 
said  east  bounds,  to  the  southeast  comer  of  said  town^p 
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number  five;  then  in  a  straight  line,  crossing  the  Portage    "*"  ^ 
road,  at  the  five  mile  post  in  said  road,  to  a  point  in  ihe  centre 
of  the  Ohautauqae  creek;  then  down  the  same,  and  along  the 
bounds  of  Eipley,  to  the  bounds  of  the  county;  and  then 
northeasterly  along  the  same,  to  the  place  of  beginning. 

See  Laws  of  1329,  cfa.  69. 

14.  The  town  of  Bipley  shall  contain  all  that  part  of  said  wpiej. 
eonnty,  comprehended  within  the  following  bounds:  begin- 
ning at  the  northwest  comer  of  township  number  three,  in 

the  fifteenth  range  of  townships  of  the  Holland  Land  Com- 
pany's purchase,  and  running  thenqe  south  along  the  bounds 
of  the  county,  to  the  division  line  between  the  second  and 
third  tiers  of  town^ps;  th^i  east  along  the  same,  eight  miles 
and  one-quarter,  to  a  post;  then  north  along  the  line  between 
lots  number  thirty-three,  forty-one,  thirty-four,  forty-two, 
thirty-five,  and  forty-three,  to  the  Ghautauque  creek;  then 
down  the  same,  to  its  mouth;  then  north,  to  the  bounds  of 
the  county;  and  then  southwesterly  and  southerly  along  the 
same,  to  ihe  place  of  beginning. 

15.  The  town  of  Sheridan  shall  contain  all  that  part  of  said  sheridui. 
county,  comprising  township  number  six,  in  the  eleventh 
range  of  the  Holland  Land  Company's  purchase,  and  the 
same  continued  northerly,  to  the  north  bounds  of  the  county, 
except  lots  number  one,  two,  three,  and  four,  in  the  southwest 
comer  of  said  township. 

IS.  The  town  of  Stockton  shall  contain  all  that  part  of  said  Stockton. 
county,  comprising  township  number  four,  in  the  twelfth  range 
of  townships,  in  the  Holland  Company's  purchase,  together 
with  one  range  of  lots  from  off  the  north  side  of  township 
number  three,  in  the  twelfth  range,  and  one  range  of  lots 
from  off  the  east  side  of  township  number  four,  in  the  thir- 
teenth range  of  said  townships,  except  so  much  of  said  last 
mentioned  range,  as  may  be  included  within  the  bounds  of 
Portland. 

See  Laws  of  1852,  ch.  420. 

17.  The  town  of  Villenova  shall  contain  all  that  part  of  said  vm«nov». 
county,  comprising  township  number  five,  in  the  tenth  range, 
and  the  east  half  of  township  number  five,  in  the  eleventh 
range,  of  the  Holland  Land  Company's  purchase. 

See  Laws  of  1829,  ch.  59,  186,  223,  321,  366;  1830,  ch.  216;  1832,  ch. 
98,  161;  1846,  ch.  143;  1862,  ch.  420;  1854,  ch.  403;  1860,  ch.  626. 

S  56.  All  lines,  which,  in  the  foregoing  bounds  of  the  seve-  ^^^^^ 
ral  towns  in  this  state,  are  described  by  courses  indicated  by  °    ^ 
the  magnetic  needle,  are  respectively  to  be  taken  as  the  mag- 
netic needle  pointed  at  the  several  times  when  such  lines  were 
ori^nally  established. 

S  57.  None  of  the  bounds  or  lines  assigned  for  the  limits  of  Detcrip- 
any  of  the  said  towns,  shall  be  constraed  to  affect  the  right  ilrcrtpriV** 
or  title  of  any  person  or  body  politic,  or  to  confirm  the  bounds  ^^  '***''•• 
or  right  of  any  patent  whatsoever, 
v.— 61 
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T™i!f  **       S  58.  Whenever  two  towns  are  separated  fcom  each  other 
Mpantad    by  a  river,  creek  or  lake,  the  middle  of  the  channel  of  snch 
So*  ^*''*    river,  creek  or  lake,  shall  be  the  division  line  between  them; 
unless  herein  before  otherwise  provided. 

6  J.  R.,  133. 

isiADdB  g  59.  Whenever  the  boundary  line  between  two  towns 

%^t^m      crosses  an  island,  the  whole  of  sudi  island  shall  be  deemed  to 

linei 


DOS. 


be  within  the  town  in  which  the  greater  part  of  it  lies,  unless 
herein  before  otherwise  provided. 

NOTB  BT  TBI  EDITOR. 

[The  plan  of  this  publication  being  to  give  the  whole  of  the  Beyified  Statates, 
precisely  as  thej  are,  and  such  of  the  other  statutes  as  are  not  merely  temporary 
in  their  operation  or  local  in  their  application,  it  became  a  matter  of  course  to 
insert  the  foregoing  enactments  as  to  towns^  because  a  part  of  the  Reraed 
Statutes,  and  as  much  a  matter  of  ooune  to  omit  all  acts  creating  towns  since  the 
1st  of  January,  1830,  because  they  were  purely  local  in  their  application. 

The  editor  has,  however,  as  the  different  counties  were  under  consideration, 
referred  to  all  the  Session  Laws  since  1st  January,  1830,  in  which  any  town  has 
been  erected,  or  altered,  or  had  its  name  changed. 

To  have  gone  further  would  have  been  a  departure  from  his  plan,  and  have 
encumbered  his  work  with  several  hundred  pages  of  mere  local  enactments.] 

TITIiE  W. 

OF  THB  SBYEBAL  UITJUSS  IN  THIS  STATE. 

Bao,  1.  Bounds  and  divisions  of  the  dty  of  New-York. 

2.  lb.  city  of  Albany. 

3.  lb.  city  of  Hudson. 

4.  lb.  city  of  Schenectady. 
6.  lb.  city  of  Troy. 

6.  Lines  to  be  taken  as  needle  pointed  at  time  of  their  establishment* 

7.  Rights  of  parties  not  to  be  affected. 

New  Tork.  §  1.  The  city  of  New- York  containB  all  that  part  of  this 
state,  comprehended  within  the  bounds  of  the  county  of  New- 
York;  and  is  divided  into  fourteen  wards,  in  the  manner 
following,  that  is  to  say: 

First  ward.  i«  The  flrst  Ward  shall  begin  in  the  middle  of  Broadway, 
at  a  point  where  it  is  intersected  by  the  middle  of  liberty- 
street,  and  run  from  the  said  point  of  intersection,  through 
the  middle  of  Liberty-street  southeasterly,  to  the  middle  of 
Maiden-lane;  then  down  the  middle  of  Maiden-lane;  and 
from  thence  in  a  straight  line  running  in  the  same  direction 
across  the  East  river,  to  low  water  mark  on  Nassau  or  Long- 
bland;  and  thence  along  Nassau  or  Long-Island  shore,  at 
low  water  mark,  to  the  south  side  of  Bed-Hook;  and  then 
across  Hudson's  river,  so  as  to  include  Nutten  island,  Bedlow's 
island.  Bucking  island,  and  the  Oyster  islands,  and  all  the 
waters  of  this  state  in  the  bay  of  New-York,  and  to  the  south- 
ward thereof,  and  which  are  not  comprehended  in  any  other 
oounty,  to  low  water  mark  on  the  west  side  of  Hudson's 
river,  or  80  £Eur  as  the  bounds  of  this  state  extend;  then  up 
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along  the  west  side  of  Hudson's  river,  at  low  water  mark,  or   ^""  *' 
along  the  limits  of  this  state,  to  a  place  due  west  from  the 
midSe  of  the  west  end  of  liberty-street;  then  to  the  middle 
of  liberty-street;  then  tibrongh  the  middle  of  Liberty-street 
to  the  middle  of  Broadway,  at  the  place  of  beginning. 

8.  The  second  ward  shaU  begin  at  the  southeasterly  comer  ^^^ 
of  the  first  ward,  and  run  thence  along  the  easterly  bounds 
thereof,  across  the  East  river  to  the  middle  of  Broadway; 
then  up  the  middle  of  Broadway,  to  a  point  opposite  the 
middle  of  Ohatham-street;  then  through  the  midiUe  of  Chat- 
ham-street, to  a  point  opposite  to  the  middle  of  Spruce 
(formerly  George)  street;  t^en  down  the  middle  of  Spruce- 
street,  to  the  middle  of  Gold-street;  then  through  the  middle 
of  Gold-street,  to  a  point  opposite  to  the  middle  of  Ferry- 
street;  then  through  the  middle  of  Ferry-street,  in  a  line 
running  in  the  same  direction  across  the  East  river,  to  Nassau 
or  Long-Island,  to  low  water  mark;  then  along  Nassau  or 
Long-Island,  at  low  water,  to  the  place  of  beginning. 

3.  The  third  ward  shall  begin  on  the  west  side  of  Hudson's  ThirdwMd. 
river,  at  the  northwesterly  comer  of  the  first  ward,  and  run- 
ning thence  due  east,  to  the  middle  of  Liberty-street;  then 
through  the  middle  of  Liberty-street,  to  the  middle  of  Broad- 
way; then  through  the  middle  of  Broadway,  to  a  point  oppo- 
site to  the  middle  of  Beed-street;  then  through  the  middle 

of  Beed-street,  in  a  line  running  in  the  same  &ection  across 
Hudson's  river,  to  low  water  mark,  on  the  west  side  thereof, 
ox  so  far  as  the  bounds  of  tte  state  extend;  then  down  the 
west  side  of  Hudson's  river,  at  low  water  mark,  or  along  the 
limits  of  tMs  state,  to  the  place  of  beginning. 

4.  The  fourth  ward  shall  begin  at  the  northerly  comer  of  the  Jjj;^ 
second  ward,  and  run  thence  through  the  middle  of  Ohatham- 
street,  to  a  point  opposite  to  the  middle  of  Gatherine-street; 
and  then  through  the  middle  of  Gatherine-street,  in  a  line 
running  in  the  same  direction  across  the  East  river,  to  low 
water  mark,  on  Nassau  or  Long-Island ;  then  along  Nassau 

or  Long-Island  shore,  at  low  water  mark,  to  the  bounds  of  the 
second  ward;  and  then  northwesterly  along  the  bounds  of 
the  second  ward,  to  the  place  of  beginning. 

5.  The  fifth  ward  shall  begin  at  the  northwesterly  comer  w*"'^'"^ 
of  the  third  ward,  and  ron  thence  along  the  northerly  bounds 
thereof,  to  the  middle  of  Broadway;  then  through  the  middle 

of  Broadway,  to  the  middle  of  Ganal-street;  then  through 
the  middle  of  Ganal-street,  to  Hudson's  river;  then  due  west 
to  low  water  mark,  on  the  west  side  of  Hudson's  river,  or  so 
fiur  as  the  bounds  of  this  state  extend;  then  down  along  the 
west  side  of  Hudson's  river,  at  low  water  mark,  or  along  the 
limits  of  this  state,  to  the  place  of  beginning. 

6.  The  sixth  ward  shall  begm  at  a  point  in  the  middle  of  Birth  wwd. 
Broadway,  where  it  is  intersected  by  the  middle  of  Ganal- 
street,  and  run  tiience  through  the  middle  of  Ganal-street,  to 
where  it  is  intersected  by  Hie  middle  of  GoUect-streetf  then 
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through  the  middle  of  Oollect-street,  to  the  middle  of  Pump- 
street;  then  through  the  middle  of  Pump-street,  to  the  middle 
of  the  Bowery  road ;  then  through  the  middle  of  the  Bowery 
road,  to  the  middle  of  Chatham-street;  then  through  the 
middle  of  Ohatham-street,  to  the  middle  of  Broadway;  and 
then  through  the  middle  of  Broadway  to  the  place  of  beginning. 

seTenth         7.  The  soveuth  ward  shall  begin  at  the  southeasterly  comer 

^  '  of  the  fourth  ward,  and  run  thence  along  the  easterly  boun- 
dary of  the  fourth  ward,  to  the  middle  of  Division-street; 
then  through  the  middle  of  Division-street,  to  the  middle  of 
Grand-street;  then  through  the  middle  of  Grand-street,  in  a 
line  running  in  the  same  direction  across  tlie  East  river,  to 
low  water  mark  on  Nassau  or  Long-Island ;  then  along  Nassau 
or  Long-Island  shore,  at  low  watar  mark,  to  tiie  place  of 
beginning. 

xighth  8.  The  eighth  ward  shall  begin  at  the  northwesterly  comer 

^"'^  of  the  fifth  ward,  and  wax  thence  along  the  northerly  bounds 
of  the  said  ward,  through  Oanal-street  to  the  middle  of  Broad- 
way ;  then  through  the  middle  of  Broadway  to  a  point  opposite 
to  the  middle  of  Houston-street;  then  through  the  middle  of 
Houston-street  to  a  point  opposite  to  the  middle  of  Hamersly- 
street;  then  through  the  middle  of  Hamersly-street  to  Hud- 
son's river;  then  due  west  to  low  water  mark,  on  the  west 
side  of  Hudson's  river,  or  so  far  as  the  limits  of  this  state 
extend;  then  down  along  the  west  side  of  Hudson's  river,  at 
low  water  mark,  or  along  the  limits  of  this  state,  to  the  place 
of  beginning. 

Ninth  ward.  9.  The  ninth  ward  shall  begin  at  the  northwesterly  comer 
of  the  eighth  ward,  and  run  thence  along  the  northerly 
bounds  of  the  said  ward  through  the  middle  of  Hamersly 
and  Houston-streets,  and  continuing  on  through  the  middle 
of  Houston-street,  to  the  middle  of  the  Bowery  road;  then 
through  the  middle  of  the  Bowery  road  to  a  point  opposite 
to  the  middle  of  Fourteenth-street;  then  through  the  middle 
of  Fourteenth-street  to  Hudson's  river;  then  due  west  to  low 
water  mark  on  the  west  side  of  Hudson's  river,  or  so  far  as 
the  limits  of  this  state  extend;  then  down  along  the  west  side 
of  Hudson's  river  at  low  water  mark,  or  along  the  limits  of 
this  state,  to  the  place  of  beginning. 

TenthwATd.  10.  The  tenth  ward  shall  begin  at  a  point  in  the  middle  of 
the  Bowery  road,  opposite  to  the  middle  of  Division-street ; 
then  through  the  middle  of  Division-street  to  the  middle  of 
Norfolk-street ;  then  through  the  middle  of  Norfolk-street  to 
the  middle  of  Eivington-s^eet ;  then  through  the  middle  of  ^ 
Bivington-street  to  the  middle  of  the  Bowery  road;  then 
through  the  middle  of  the  Bowery  road  to  the  place  of  begin- 
ning. 

aerath  11-  The  eleventh  ward  shall  begin  at  the  northeasterly  cor- 
ner of  the  tenth  ward,  being  at  the  intersection  of  Norfolk 
and  Bivington-streets,  and  run  thence  through  the  middle  of 
Bivington-street  to  the  middle  of  the  Bowery  road;  then 


ward. 
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through  the  middle  of  the  Bowery  road,  to  where  it  is  inter-  ""*  ** 
sected  by  the  middle  of  Fom1»enth-street ;  then  through  the 
middle  of  Fourteenth-street,  in  a  line  running  in  the  same 
direction,  across  the  East  river,  to  low  water  mark  on  Nassau 
island ;  then  along  Nassau  island  shore,  at  low  water  mark, 
to  a  point  opi>osite  the  middle  of  the  easterly  end  of  Eiving- 
ton-street;  tiien  in  a  direct  line  across  the  East  river,  through 
the  middle  of  Bivington-street,  to  the  place  of  beginning. 

15.  The  twelfth  ward  shall  include  all  that  part  of  the  city  '^^^ 
and  county  of  New-York,  lying  to  the  northward  and  east- 
ward of  the  middle  of  Fourteenth-street. 

13.  The  thirteenth  ward  shall  begin  at  the  northeasterly  J^^{*""^ 
comer  of  the  seventh  ward,  and  run  thence  along  the  easterly  ^ 

and  northerly  line  of  the  said  ward  through  the  middle  of 
Grand  and  Division-streets,  to  the  middle  of  Norfolk-street ; 
then  through  the  middle  of  Norfolk-street  to  where  it  is  inter- 
sected by  the  middle  of  Eivington-street ;  then  through  the 
middle  of  Eivington-street,  in  a  line  running  in  the  same 
direction  across  the  East  river,  to  low  water  mark  on  Nassau 
island ;  and  then  along  the  shore  of  said  island,  at  low  water 
mark,  to  the  place  of  beginning. 

14.  The  fourteenth  wani  shaU  begin  at  a  point  in  the  mid-  JJSS^*"* 
die  of  the  Bowery  road,  where  it  is  intersected  by  the  middle 

of  Pump-street;  then  through  the  middle  of  the  Bowery 
road  to  a  point  opposite  the  middle  of  Houston-street ;  then 
through  the  middle  of  Houston-street  to  where  it  is  inter- 
sected by  the  middle  of  Broadway ;  then  through  the  middle 
of  Broadway  to  where  it  is  intersected  by  the  middle  of  Canal- 
street  ;  and  then  through  the  middle  of  Oanal,  Collect  and 
Pump-streets,  being  along  the  northerly  bounds  of  the  sixth 
ward  to  the  place  of  beginning. 

*  Since  the  enactment  of  the  Reyised  Statutes,  the  city  of  New  York  has 

been  divided  into  22  wardSi  the  last  eight  of  which  have  been 
formed  as  follows: 

The  15th  ward  hj  Laws  of  1832,  ch.  66. 

The  16th  ward  hj  Laws  of  1836,  ch.  49. 

The  I'rth  ward  bj  Laws  of  1837,  ch.  16. 

The  18th  ward  by  Laws  of  1846,  ch.  16. 

The  19th  ward  by  Laws  of  1850,  ch.  18Y. 

The  20th  ward  by  Laws  of  1851,  ch.  453. 

The  21st  ward  by  Laws  of  1853,  ch.  282,  348. 

The  22d  ward  by  Laws  of  1853,  ch.  448. 

S  2»  The  city  of  Albany  contains  all  that  part  of  the  Aibaay. 
county  of  Albany,  bounded  as  follows :  Easterly,  by  the  east 
bounds  of  said  county :  Northerly,  by  a  line  beginning  in  the 
said  east  bounds,  at  a  point  south  forty  degrees  east  from  a 
red  cedar  post  with  brick  around  it,  standmg  on  the  west 
bank  of  Hudson's  river,  which  post  is  distant  twenty-two 
chains  and  thirty-six  links,  on  a  course  north  forty  degrees 
and  twenty  minutes  west,  from  the  southeast  comer  of  the 
atorehouse  of  Stephen  Van  Bensselaer,  and  running  thence 
north  forty-eight  degrees  west,  to  said  post ;  then  tiie  same 
course  continued  to  the  west  bounds  of  the  late  town,  of    , 
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™^  •■  Oolonie,  being  one  mile  westerly  from  the  Hudson  river;  then 
southerly  with  a  line  parallel  to  said  river,  to  a  line  run  by 
John  B.  Bleecker,  in  £tie  year  one  thousand  seven  hundred 
and  sixty-four,  and  by  Simeon  De  Witt  and  John  E.  Van 
Alen»  in  the  year  one  thousand  eight  hxmdred,  for  the  nortib- 
erly  bounds  of  the  dty  of  Albany,  and  then  £Jong  said  line, 
north  forty-five  degrees  west,  as  the  needle  pointed  in  said 
year  one  thousand  seven  hundred  and  sixty-four,  to  the  north 
bounds  of  the  manor  of  Bensselaerwyok,  being  also  the  north- 
erly bounds  of  the  said  county:  Westerly,  by  the  said  nortii 
bounds  of  the  manor  of  Bensselaerwyck ;  and  Southerly  by 
a  line  beginning  at  the  southernmost  end  of  the  pasture,  and 
running  thence  north  forty-five  degrees  west,  as  the  needle 
pointed  in  the  year  one  thousand  seven  hundred  and  sixty- 
four,  along  the  line  run  by  John  £•  Bleecker  in  that  year, 
and  corresponding  with  a  course  north  fifty-one  degrees  and 
forty-six  minutes  west,  by  the  true  meridian,  as  the  line  was 
run  by  Simeon  De  Witt  and  John  B.  Van  Allen,  in  the  year 
one  tifiousand  eight  hundred,  to  the  aforesaid  north  bounds 
of  the  manor  of  Bensselaerwyok,  and  the  same  line  extended 
to  the  east  bounds  of  the  county,  according  to  a  map  made 
by  them  and  filed  in  the  derk's  office  of  the  county  of  Albany, 
on  the  eighth  day  of  December  one  thousand  eight  hundred. 
The  said  city  is  divided  into  five  wards,  in  the  manner  fol- 
lowing, that  is  to  say : 

First  waid.  i.  The  first  ward  shall  begin  in  the  centre  of  Frelinghuysen* 
street,  on  the  south  line  of  the  said  city,  and  run  thence 
northerly  through  the  centre  of  said  street  to  the  centre  of 
Lydius-street ;  then  easterly  through  the  Centre  of  Lydius- 
sfareet  to  its  intersection  with  Green-street;  then  northerly 
through  the  centre  of  Green-street  to  the  centre  of  Stated- 
street;  then  westerly  through  the  centre  of  State-street  to 
the  east  side  of  Eagle*street;  then  westerly  by  a  straight  line 
to  the  centre  of  State-street  continued,  on  a  range  with  the 
east  side  of  the  public  square;  then  westerly  through  the 
centre  of  State-street  continued  to  the  main  avenue;  then 
southerly  through  the  centre  of  the  main  avenue  to  the  cen- 
tre of  Lydius-street;  then  westerly  through  the  centre  of 
Lydius-street  to  the  west  bounds  of  the  said  dty;  then  south- 
erly along  the  said  west  bounds,  to  the  south  bounds  of  the 
said  city ;  and  then  easterly  along  the  said  south  bounds  to 
the  place  of  beginning. 

Second  2.  The  socoud  ward  shall  begin  at  a  point  in  the  centre  of 

State-street  to  the  centre  of  Middle-alley,  and  run  thence 
northerly  through  the  centre  of  Middle-alley  to  the  centre  of 
Oolumbia  street ;  then  westerly  through  the  centre  of  Oolum- 
bia-street  to  the  centre  of  North  Pearl-street ;  then  northerly 
through  the  centre  of  North  Pearl-street  to  the  centre  of 
Patroon-street;  then  westerly  through  the  centre  of  Patroon- 
street  to  its  intersection  with  the  main  avenue;  then  westerly 
along  the  north  bounds  of  the  dty,  to  the  west  bounds 
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thereof;  then  soutixerly  along  the  westerly  bounds  of  the   '^'^^^^ 
city  to  the  north  boundary  of  the  first  ward ;  then  easterly 
along  the  north  bounds  of  the  first  ward  to  the  place  of 
beginning. 

3.  The  third  ward  shall  begin  at  a  point  in  the  easterly  Third  w»cd. 
bounds  of  the  city  opposite  the  street  on  the  pier,  between 

lots  number  one  hundred  and  seven  and  one  hundred  and 
eight,  and  run  thence  westerly  by  a  straight  line  to  the  centre 
of  said  street ;  then  westerly  through  the  centre  of  said  street 
and  along  the  centre  of  the  bridge,  to  the  centre  of  State* 
street ;  then  westerly  through  the  centre  of  State-street  to  a 
point  opposite  the  centre  of  Middle-alley;  then  northerly 
tibirough  the  centre  of  Middle-alley  to  the  centre  of  Oolumbia- 
street ;  then  westerly  through  the  centre  of  Oolumbia-street 
to  the  centre  of  ^N'orth  PearlH»treet ;  then  northerly  through 
the  centre  of  North  Pearl-street  to  the  centre  of  Orange- 
street,  to  the  northwest  comer  of  lot  number  sixty-five  on  the 
pier;  then  easterly  along  the  nortli  bounds  of  lot  number 
mxty-five  to  the  east  side  of  the  pier;  then  in  a  straight  line 
to  the  easterly  bounds  of  the  city ;  tli^n  southerly  along  the 
said  easterly  bounds  of  the  city  to  the  place  of  beginning. 

4.  The  fourth  ward  shall  b^gin  at  ^e  place  of  beginning  Fovtn 
of  the  first  ward  before  mentioned,  in  Erelinghujrsen-street,  ^ 
and  run  thence  northerly  along  the  east  bounds  of  the  said 
flret  ward,  to  the  centre  of  Lydius-street;  then  easterly 
through  the  centre  of  Lydius-street,  to  its  intersection  with 
Oreen-street;  then  northerly  through  the  centre  of  Green- 
street  to  the  centre  of  State-street;  then  along  the  south 
bounds  of  the  third  ward  to  the  easterly  bounds  of  the  city; 
then  southerly  along  the  said  easterly  bounds  to  the  south 
bounds  of  the  said  city;  and  then  westerly  along  the  south 
bounds  of  the  said  city  to  the  place  of  beginning. 

5.  The  fifth  ward  shall  begin  at  a  point  in  the  east  bounds  Fifth  ward. 
of  the  dty,  opposite  to  the  northeast  comer  of  lot  number 
sixty-five  on  the  pier;  then  northerly  along  the  easterly  bounds 

ci  tiie  dty  until  it  strikes  a  iK>int  opposite  to  the  red  cedar 
post  before  mentioned;  then  westerly  to  the  said  cedar  post; 
then  north  forty-eight  degrees  west,  to  the  west  bounds  of  the 
late  town  of  Oolonie;  then  along  the  west  bounds  thereof 
until  it  strikes  the  north  bounds  of  tbe  second  ward;  then 
easterly  along  the  north  bounds  of  the  second  and  third 
wards  to  the  place  of  beginning. 

Bj  the  Laws  of  1842,  ch.  276,  the  dty  of  Albany  was  diyided  into  ten 
warda;  by  Laws  of  1857,  ch.  201,  the  boundary  between  the  seoond 
and  third  wards  was  altered. 

S  3.  The  dty  of  Hndsoit  shall  contain  all  that  part  of  the  Hndsoa. 
county  of  Oolumbia,  bounded  as  follows:  beginning  at  the 
westerly  bounds  of  the  county,  directly  opposite  the  mouth 
of  the  creek  commonly  called  Mi^or  Abraham's  creek,  and 
running  thence  to  and  up  the  middle  of  said  creek  to  the 
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TiTij  fi.  p|j^^  where  the  Olaverack  creek  empties  into  the  said  Major 
Abraham's  creek;  then  up  along  the  middle  of  said  Claverack 
creek  until  the  said  Olaverack  creek  strikes  the  line  of  the 
manor  of  Livingston;  then  along  the  line  of  the  said  manor 
of  Livingston  to  the  westerly  bounds  of  the  county;  then 
along  the  westerly  bounds  of  the  county  to  the  place  of 
beginning.  The  said  city  of  Hudson  is  divided  into  two 
wards,  in  the  manner  following,  that  is  to  say: 
Finn  ward.  j.  The  flrst  Ward  shall  contain  all  that  part  of  said  city, 
lying  westerly  and  northerly  of  a  line  commencing  on  the 
southeasterly  side  of  what  was  formerly  the  Farmers'  turnpike 
road,  at  Major  Abraham's  creek,  near  ^e  bridge  in  Columbia* 
ville,  and  running  along  the  southeasterly  side  of  the  road 
until  it  intersects  the  old  road  at  Whitlock's  gate;  thence 
along  the  southeasterly  side  of  said  old  road  until  it  intersects 
the  road  leading  up  the  dugway ;  then  along  the  southeasterly 
side  of  said  road  to  the  southeasterly  side  of  Third-^reet; 
then  along  the  southeasterly  side  of  Thirdnstreet  to  the  High- 
land turnpike  road;  and  then  along  the  easterly  side  of  the 
said  turnpike  to  the  line  of  the  manor  of  Livingston. 

Description  of  this  ward  oonformed  to  Laws  of  1829^  oh.  101,  g  2. 

Beoond  2.  Tho  sccoud  Ward  shall  contain  all  that  part  of  said  city» 

^^^        not  included  in  the  first  ward. 

By  the  Laws  of  1854,  ch.  119,  the  city  of  Hudson  was  divided  into  four 
wards. 

scheneo-  g  4.  Thc  dty  of  Schenectady  shall  contain  all  that  part 
**^^*  of  the  county  of  Schenectady,  bounded  as  follows:  beginning 
on  the  easterly  bank  of  the  easterly  branch  of  the  Mohawk 
river,  eight  chains  above  the  mouth  of  a  cre^  called  Church 
mill  creek,  and  running  thence  east  until  it  intersects  a  line 
running  from  the  mouth  of  said  mUl  creek  south  eight  degrees 
east;  then  south  eight  degrees  east,  to  the  southerly  bounds 
of  the  patent  of  Schenectady;  then  along  the  same  easterly 
until  it  intersects  the  north  bounds  of  the  manor  of  Bensse- 
'  laerwyck ;  then  along  the  same  easterly  to  the  easterly  bounds 
of  the  patent  of  Schenectady ;  then  along  the  same  to  the 
middle  of  the  Mohawk  river;  then  up  along  said  middle  and 
the  middle  of  the  aforesaid  east  brandi  to  a  point  opposite  the 
place  of  beginning;  and  then  in  a  straight  line  to  the  place 
of  beginning.  The  said  city  of  Schenectady  is  divided  into 
two  wards,  in  the  manner  following,  that  is  to  say: 
First  ward*  1*  Thc  flrst  Ward  shall  contain  all  that  part  of  said  dty» 
beginning  at  the  northwest  comer  of  a  lot  of  ground  formerly 
belonging  to  Nicholas  Van  Patten,  deceased,  on  the  easterly 
bank  of  a  branch  of  the  Mohawk  river,  and  running  thence 
along  the  northerly  bounds  of  said  lot  to  the  street ;  then  al<mg 
the  said  street  southerly  until  it  comes  opposite  to  the  centre 
of  Union-street;  then  along  through  the  middle  of  said  street 
and  the  road  that  leads  from  said  city  to  Nistigauna  to  the 
easterly  bounds  of  the  patent  of  Schenectady;  then  along 
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said  bounds  as  they  run  to  the  Mohawk  river;  then  along  said  ^"^*  ** 
river  up  the  stream  thereof  as  it  winds  and  turns  until  it  comes 
opposite  to  where  the  east  bounds  of  said  Schenectady  patent 
comes  to  said  river;  then  with  a  straight  line  to  the  middle 
of  said  river;  then  up  the  stream  through  the  middle  as  it 
turns  and  winds  until  it  comes  about  five  chains  above  the 
upper  ferry;  and  then  with  a  straight  line  to  the  place  of 
beginning. 

2.  The  second  ward  shall  contain  all  that  part  of  said  city,  S(^d 
beginning  at  the  northwest  comer  of  the  lot  formerly  belong-  ^ 
ing  to  Nicholas  Van  Patten,  deceased,  being  also  the  place 
of  beginning  of  the  first  ward  on  the  easterly  bank  of  a 
branch  of  the  Mohawk  river,  and  running,  thence  along  the 
same  up  stream  to  the  mouth  of  a  creek  called  the  Church 
mill  creek;  then  up  the  said  branch  of  the  Mohawk  river 
eight  chains;  then  due  east  until  it  intersects  a  line  running 
from  the  mouth  of  said  mill  creek  south  eight  degrees  east; 
then  south  eight  degrees  east,  to  the  southerly  bounds  of  the 
patent  of  Schenectady;  then  along  the  same  southeasterly 
until  it  intersects  the  north  bounds  of  the  manor  of  Bensselaer- 
wyck;  ttten  along  the  same  easterly  to  the  easterly  bounds 
of  the  patent  of  Schenectady;  then  along  the  same  as  it  runs 
to  the  road  that  leads  from  Schenectady  to  Nistigauna,  being 
the  southeasterly  comer  of  the  first  ward;  and  then  along  the 
same  as  it  runs,  to  the  place  of  beginning. 

Bj  the  Laws  of  1833,  ch.  293,  the  description  of  the  boundaries  of  the 
dty  of  Sdienectady  was  changed.  By  the  Laws  of  1837,  ch.  61,  the 
ci^  was  divided  into  four  wards.  By  the  Laws  of  1853,  ch.  215, 
parts  of  the  city  were  annexed  to  the  towns  of  Niskayuna  and 
Botterdam.  By  the  Laws  of  1860,  ch.  69,  a  fifth  ward  was  erected 
and  Uie  boundaries  of  the  third  and  fourth  ward  defined. 

§  5.  The  city  of  .Troy  shall  contain  all  that  part  of  the  Troy. 
county  of  Bensselaer,  bounded  as  follows:  beginning  in  the 
west  bounds  of  the  county,  at  the  northwest  comer  of  the  town 
of  Greenbush,  and  running  thence  easterly  along  the  north 
bounds  of  Greenbush  to  a  point  south  of  the  southeast  comer 
of  the  lot  now  or  lately  owned  and  occupied  by  the  Troy  wool 
and  cotton  factory;  then  north  to  the  public  highway  leading 
from  Troy  to  the^white  meeting-house  in  Greenbush;  then 
westerly  along  the  north  side  of  said  highway  to  the  east  line 
of  the  fiarm  now  or  late  of  Lemuel  Hawley;  then  along  the 
said  farm,  and  the  farm  now  or  late  of  Stephen  Van  Bens- 
selaer,  heretofore  occupied  by  John  Bulsan,  and  the  farm  now 
or  late  of  John  Boardman,  to  the  Poesten  kill ;  then  northerly, 
crossing  the  said  kill  on  the  line  dividing  the  farm  now  or  late 
of  John  D.  Dickinson,  from  the  farm  now  or  late  of  Stephen 
Van  Bensselaer,  heretofore  occupied  by  Ephraim  Morgan, 
and  the  farm  now  or  late  of  George  Tibbits,  to  the  northeast 
comer  of  the  last  mentioned  &rm;  then  westerly  along  the 
north  bounds  thereof  to  a  line  drawn  parallel  to  the  Hudson 
rivert  from  the  foot  of  the  first  range  of  hills  east  of  the 

^'"^^  Digitized  by  GoOgk 


230  CITY  OF  TROY.  [pabt  i. 

^"""^  *•  mouth  of  the  creek  on  which  the  mill  now  or  late  of  John  D. 
Yander  Heyden  stands;  then  northerly  along  said  line  to  the 
foot  of  the  said  first  range  of  hills;  then  west  to  the  west 
bounds  of  the  county;  and  then  southerly  along  the  same  to 
the  place  of  beginning.  The  said  city  of  Troy  shall  be 
divided  into  six  wards,  in  the  manner  following,  that  is  to  say : 

First  ward.  i.  The  first  Ward  shall  contain  all  that  part  of  said  dly, 
bounded  South,  by  Poesten  kill :  West,  by  the  west  bounds  of 
said  city:  Iforth,  by  a  line  running  through  the  centre  or 
middle  of  Ferry-street,  and  parallel  with  the  same,  from  the 
said  west  bounds  of  said  city  to  the  east  bounds  of  the  vil- 
lage of  Troy,  as  established  by  law  immediately  brfore  the 
incorporation  of  said  city;  and  then  on  the  said  east  bounds 
to  said  Poesten  kill. 

soo^d  2.  The  second  ward  shall  contain  all  that  part  of  said  dty, 

^  bounded  on  the  South,  by  the  north  bounds  of  said  first  ward: 

West,  by  the  west  bounds  of  said  city;  and  North,  by  a  line 
running  from  the  said  west  boimds  of  said  city  through  the 
centre  or  middle  of  State-street,  and  parallel  therewith,  to  the 
aforesaid  east  bounds  of  the  village  of  Troy,  and  then  along 
the  same  to  the  place  of  beginning. 

Third  ward.  3.  The  third  ward  shall  contain  all  that  part  of  said  city, 
bounded  on  the  South,  by  the  north  boimdary  line  of  said 
second  ward:  West,  by  the  west  bounds  of  said  city;  and 
I^orth,  by  a  line  drawn  from  the  same  west  bounds  of  said 
city ;  and  North,  by  a  line  drawn  from  the  same  west  bounds 
of  said  city,  to  and  through  the  centre  or  middle  of  Elbow- 
street,  to  the  aforesaid  east  bounds  of  said  village;  and  then 
along  the  same,  to  the  north  bounds  of  said  second  ward. 

Fourth  4.  The  fourth  ward  shall  contain  all  tiiat  part  of  said  dty, 

^  bounded  on  the  South,  by  said  third  ward:  West,  by  the  west 
bounds  of  said  city:  North,  by  the  north  bounds  thereof;  and 
East,  by  the  aforesaid  east  bounds  of  said  village. 

Fifth  ward.  5.  The  fifth  Ward  shall  contain  all  that  part  of  said  dty,  not 
included  in  either  the  said  first,  second,  tlurd  or  fourth  wards, 
which  lies  northerly  and  easterly  of  a  line,  beginning  at  the 
bridge  standing  across  Poesten  kill,  near  the  grist-mill  of 
Townsend  Mc(^un,  in  said  city,  and  running  along  the  south 
line  of  the  road  running  over  and  across  s^d  bridge,  up  the 
hollow,  until  it  intersects  the  road,  usually  called  tiie  Schuy- 
ler road;  and  then  by  a  line  running  due  south,  to  the  south 
bounds  of  said  city. 

sixth  ward.  e.  The  sixth  irard  shall  contain  all  that  part  of  said  city, 
not  included  within  the  bounds  of  either  of  the  before  men- 
tioned wards. 

B7  the  Laws  of  1837,  ch.  242,  two  wards,  the  Seventh  and  Eighth,  were 
erected.  B7  the  Laws  of  1851,  ch.  186,  two  more  wards,  Ninth  and 
TenUi,  were  erected.  Bj  the  Laws  of  1836,  di.  616,  a  portion  of 
the  city  was  annexed  to  the  town  of  Greenbush;  and  by  the  Laws 
of  1836)  ch.  444,  a  portion  of  the  town  of  Lanshigfourgh  was  annexed 
to  the  city  of  Troy. 

tak^M^      §  6.  All  lines,  which,  in  the  bounds  of  the  said  dties  oi 
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wards,  are  described  by  courses  indicated  by  the  magnetic  n"J"  *' 
needle,  are  lespectively  to  be  taken  as  the  magnetic  needle  {gi^^/theu 
pointed  at  the  several  times  when  such  lines  were  originally  ^^^^^' 
established. 

S  7.  None  of  the  bomids  or  lines  assigned  for  the  limits  of  J^^JJ^'^^ 
any  of  the  said  cities  or  wards,  shall  be  construed  to  af^t  the  p^^- 
right  or  title  of  any  person  or  body  politic,  or  to  conflnn  ^ 
the  bounds  or  right  of  any  patent  whatsoever. 

ROTK  BT  THS  KDITOB. 

[Theae  are  all  the  cities  embraced  in  the  Revised  Statutes,  and  therefore  all 
that  are  included  in  this  publication,  because  the  lavrs  since  passed  creating  cities 
.are  local  in  their  application. 

The  following  cities  have  been  created  since  the  Revised  Statutes  took  effect: 

IJtioa,  by  Laws  of  1832,  ch.  19. 

Bufialo,  by  Laws  of  1832,  ch.  179. 

Brooklyn,  by  Laws  of  1834,  cL  92. 

Rochester,  by  Laws  of  1834,  ch.  199. 

Syracuse,  by  Laws  of  1847,  ch.  475.- 

Auburn,  by  Laws  of  1848,  cL  106. 

Oswego,  by  Laws  of  1848,  ch.  lia 

Poughkeepsie,  by  Laws  of  1854,  cL  90.] 

[The  preceding  fourth  and  fifth  Titles  of  Chapter  11.  of  the 
First  Part  op  the  Betised  Statutes,  were  passed  on  the 
3d  of  December,  1827,  being  included  in  the  Act  "concerning 
the  territorial  limits  and  <Svisions,  tiie  civil  i>olity,  and  the 
internal  administration  of  this  state,"  at)proved  and  signed 
on  that  day,  by  Db  Witt  Olinton,  Governor  of  the  State.] 
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EXTRACTS 

FBOK  THE 

ORIGINAL  REPORTS  OF  THE  REVISERS, 

THE  POBM  m  WHICH  THE  PBOVISIONS  OF  THE  SEYEBAL  CHAPTERS  OF  THE 
BEYISED  STATUTES  WEBE  SITBMIITED  TO  THE  LEGISLATUBE,  AND 

mcLUDma  all  the  materlal  notes  and  befbe- 

ENOBS  subjoined  BY  THE  BEYISEBS  *. 

WITH  EXPLANATORY  REMARKS 

8H0WINO  THE  ALTERATIONS  HADE  BY  THE  LEGISLATUBE  IN  THE  COUBSE  OF 
ENACTMENT,   AND  BY  SUBSEQUENT  PBOVISIONS. 
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The  alterations  made  in  the  laws  of  New  York,  between  1813  and 
1824,  and  the  changes  in  the  general  polity  of  the  state  introduced  by 
the  amended  constitution  of  1821,  having  made  it  necessary  to  revise 
the  statutes  of  the  state,  an  act  was  pasi^  on  the  27th  of  November, 
1824,  appointing  James  BIbnt,  Erastus  Boot  and  BENJAMnr  F. 
BuTLBB,  to  perform  that  office.  One  of  these  persons,  James  Kent, 
declined  the  appointment;  the  others,  together  with  John  Duer,  who 
was  appointed  by  the  governor  of  the  state  in  the  place  of  James  Kent, 
entor<^  on  the  duties  assigned  them.  The  act  contemplated  a  revi- 
sion of  the  statutes  like  the  revisions  of  1801  and  1813,  both  of  which 
were  confined  to  a  mere  re-enactment,  in  a  consolidated  form,  of 
statutes  relating  to  the  same  subject,  with  occasional  amendments 
suggested  by  the  revisers,  or  inserted  by  the  legislature.  The  statutes 
thus  re-enacted,  were  drawn  up  in  separate  acts,  and  were  written  in 
that  verbose  professional  language  so  long  employed  in  such  composi- 
tions. They  were  merely  divid^  into  sections,  which  were  often  of 
great  length,  frequently  loaded  with  provisoes  and  exceptions,  and 
seldom  arranged  with  any  regard  to  method.  A  single  act  sometimes 
embraced  provisions  on  various  subjects  having  no  connection  with 
each  other;  and  as  some  of  the  most  important  statutes  were  left 
unrevised,  it  not  unfrequently  happened,  ^at  subjects  wliich  might, 
with  great  advantage,  have  received  a  separate  consideration,  were 
partially  treated  of  in  several  different  acts.  A  system  of  written  law 
thus  framed,  was  obviously  incapable  of  any  general  scientific  arrange- 
ment; and  accordingly  no  attempt  was  made,  in  either  of  the  revisions 
referred  to,  towards  any  such  arrangement. 

Pursuant  to  the  act  of  1824,  Mr.  Koor  commenced  his  labors  as  a 
Beviser,  on  the  plan  of  the  former  revisions;  but  it  occurred  to  Messrs. 
DuEB  and  Bxttleb,  that  valuable  improvements  might  be  made  in 
this  branch  of  our  jurisprudence,  by  adopting  a  new  and  more  scien- 
tific method.  With  a  view  to  ascertain  the  practicability  of  such 
improvements,  and  to  exhibit  their  character,  Mr.  Dueb  prepared  a 
revision  of  the  act  of  1801,  "concerning  the  court  for  the  trial  of 
impeachments  and  the  correction  of  errors,'*  and  of  the  act  of  1813, 
"concerning  the  court  of  chancery,"  in  substantially  the  form  after- 
wards adopted.    At  the  ensuing  session  of  the  legislature,  this  speci- 
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men  was  laid  before  that  body,  in  connectioii  with  a  oorrespondence 
between  the  chairman  of  the  committee  on  courts  of  justice  of  the 
house  of  assembly,  and  Messrs.  Dues  and  Butles.  Those  gentlemen 
having  been  requested  to  state  whether  they  had  entered  on  the  duties 
of  thehr  appointment  as  Bevisers,  and  if  so,  what  progress  they  had 
made  therein;  and  also  what  alterations,  if  any,  were  necessary  in  the 
law  directing  the  revision,  to  attain  more  effectually  the  objects  for 
which  it  was  enacted;  made  the  following  reply: 

'^Albany,  Fihruary  4,  1825. 

"SIB — We  have  received  your  communication  of  the  28th  ult,  and  in  reply  to  the  first 
inquiry  contained  in  it,  we  have  the  honor  to  state,  that  we  severally  entered  on  the  dis- 
charge of  our  duties  under  the  act  ^for  revising  and  pttbUahing  Ihe  laws  of  ihis  staiej'  imme- 
diately after  our  respective  appointments. 

"  With  respect  to  the  progress  made  in  the  performance  of  the  duties  enjoined  by  the  act^ 
although  the  inquiries  of  the  committee  seem  to  relate  more  particularly  to  ourselves,  we 
deem  it  proper  to  state,  that  immediately  after  the  passage  of  the  act,  our  colleague,  Gen. 
Erastus  Koot,  proposed  to  one  of  the  undersigned,  to  take  up,  on  his  return  home,  a  portion 
of  the  statutes,  and  to  make  such  preparations  for  their  revision  as  he  might  think  proper ; 
the  whole  to  be  submitted  to  the  Revisers  whenever  a  joint  meeting  should  be  had.  No 
objection  was  made  to  this  suggestion,  although  the  undersigned,  to  whom  it  was  addressed, 
expressed  his  own  determination  to  delay  any  proceedings  of  this  sort,  until  it  should  be 
ascertained  whether  all  the  persons  named  in  tiie  act  accepted  their  appointments.  In  con- 
sequence of  the  vacancy  which  soon  after  occurred  in  the  commission,  he  further  determined 
to  persist  in  this  delay  until  such  vacancy  should  be  filled.  The  motives  which  prompted 
this  resolution,  will,  he  trusts,  be  sufficiently  obvious  and  satisfactory  to  the  committee,  with- 
out further  explanation. 

"Immediately  after  the  filling  up  of  the  vacancy  referred  to,  a  correspondence  ensued 
between  us,  and  between  one  of  us  and  our  colleague ;  the  object  of  which  was  to  fix  upon 
as  early  a  day  as  circumstances  would  permit,  for  a  joint  meeting  of  the  Revisers,  in  order 
to  determine  the  general  plan  of  the  work,  and  make  a  suitable  division  of  the  labor. 
Such  a  meeting  was  accordingly  agreed  to  be  held  in  this  city  soon  after  the  10th  inst.  In 
the  mean  time,  Qten.  Root,  as  we  are  informed,  has  been  industriously  employed  in  collating 
and  reviewing  the  tax  laws,  and  the  general  and  special  acts  concerning  highways. 

*'  iLs  to  ourselves,  we  have  as  yet  done  little  more  than  to  bestow  on  the  subject  a  very 
full  and  deliberate  consideration.  The  necessity  of  prescribing,  upon  mutual  consultation, 
the  general  plan  of  the  work  before  any  considerable  portion  of  it  could,  with  propriety,  be 
undertaken  by  any  one  of  the  Revisers,  and  the  circumstances  which  have  hitherto  pre- 
vented the  conclusion  of  such  a  plan,  will  readily  account  for  this.  As  our  relative  local 
positions  presented  facilities  of  communication  with  each  other,  which  did  not  exist  with 
respect  to  our  colleague,  we  commenced  as  early  as  the  28th  of  December,  a  correspondence 
in  relation  to  the  mode  of  performing  the  revision.  The  arrival,  subsequently,  of  one  of 
the  undersigned  at  this  place,  at  an  earlier  day  than  was  originally  contemplated,  has  afforded 
the  opportunity  of  personal  consultation,  and  has  enabled  us,  so  far  as  we  could  do  so,  with- 
out the  aid  of  our  colleague,  to  settle  the  principles,  and  to  mature  the  plan,  upon  which,  as 
we  think,  the  revision  should  be  made.  In  order  to  meet  the  inquiry  m  your  letter,  as  to 
*  the  alterations,  if  any,  which  may  be  necessary  in  the  law  to  attain  more  effectually  the 
objects  for  which  it  was  enacted,'  we  shall  be  obliged,  very  briefly,  to  explain  our  views  to 
the  committee. 

"  Completely  to  attain  the  objects  of  the  legislature,  we  conceive  it  indispensable  that  all 
the  statutes  now  in  force  should  be  carefully  revised-  and  that  the  persons  charged  with  that 
duty,  should  not  only  reduce  all  acts  relating  to  the  same  subject,  into  one,  and  conform 
them,  in  such  particulars  as  may  be  necessary,  to  the  provisions  of  the  amended  constitu- 
tion, as  specially  directed  in  the  act  of  the  27th  of  November  last;  but  should  also  make 
such  other  alterations  in  style,  in  the  length  and  structure  of  sentences,  and  the  arrangement 
of  sections,  as  will  render  the  statutes  more  concise,  perspicuous,  and  intelligible.  We  also 
think  that  our  whole  written  law  should  be  comprised  under  appropriate  titles ;  that  those 
titles  should  be  classified  in  their  natural  order;  and  more  especially,  that  tJbe  various  pro- 
visions of  each  statute  should  be  arranged  in  the  clearest  and  most  scientific  method,  wnich 
the  nature  of  the  subject  will  permit  We  are  aware  that  such  a  revision  of  the  statutes 
will  differ  very  materially  from  any  heretofore  attempted  in  this  state,  and  will  ^eatly 
increase  the  labor  and  responsibility  of  the  Revisers  *  but  so  far  as  we  are  intrusted  with  the 
performance  of  this  important  duty,  we  are  prepared  to  undertake  it  on  the  plan  now  sug- 
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gestccL  In  order  the  more  fully  to  indicate  its  nature  and  advantages,  we  have  prepared  a 
complete  revision  of  the  acta  reloHve  to  the  court  for  the  trial  of  impeachmmta  and  the  correo^ 
turn  of  errors  and  a  partial  revision  of  the  acta  concerning  the  court  of  chancery.  These  papers 
we  intended  to  submit  to  our  colleague,  on  his  arrival  here,  as  exhibiting  our  own  views ; 
bat  as  they  will  explain  in  a  precise  and  intelli^ble  manner,  the  real  character  of  our  plan, 
we  taJce  the  Uberty  to  present  them  to  the  consideration  of  the  committee ;  premising,  how- 
ever, that  we  do  not  offer  them  as  now  fit  to  be  submitted  to  the  legislature  for  enactment^ 
but  merely  as  essays  which  will  undoubtedly  bequire,  and  may  ultimately  receive,  additional 
improvement. 

"  It  will  be  perceived  by  comparing  these  specimens  with  the  original  acts,  that  we  have 
studiously  rejected  all  words  and  phrases  which  could  justly  be  considered  as  mere  expletives 
or  repetitions,  and  have  confined  each  section  to  the  enacting  or  declaring  of  a  single  pro- 
position. We  have  also  entirely  disregarded  the  order  in  which  the  sections  were  arranc^ed 
m  the  original  acts,  unless  such  order  happened  to  be  methodical,  which  was  rarely  found  to 
be  the  case.  Still,  it  is  believed  that  the  substance  of  the  acta  revised,  has  been  carefully 
preserved,  and  that  the  sense  has  in  no  instance  been  changed,  except  where  alterations  were 
proper  to  be  submitted  to  the  le^slature.  The  additional  provisions  have  been  added  for  the 
purpose  of  remedying  imperfections  or  omissions,  as  required  by  the  statute  under  which 
we  act 

*'  We  refirain  from  an  extended  exposition  of  the  motives  which  have  led  us  to  the  adoption 
of  thU  plan,  and  will  barely  suggest  some  of  the  more  important  advantages  which  will  result 
firom  its  faithful  execution. 

**  IsL  It  will  reduce  the  statutes  now  in  force,  probablv  to  one-half  of  their  present 
extent,  and  in  the  same  proportion  the  number  or  price  of  the  volumes  in  which  they  shall 
be  contained. 

^  2d.  It  wiH  in  most  cases  render  them  so  concise,  simple,  and  perspicuous,  as  to  be  intel- 
ligible, not  only  to  professional  men,  but  to  persons  of  every  capacity. 

"  3d.  It  wiU  redeem  them  firom  the  uncertainties  and  obscurities  arising  fi'om  the  long  and 
involved  sentences,  and  fix)m  the  intricate  and  obsolete  diction,  in  which  so  many  of  them, 
and  more  especially  those  originally  copied  firom  the  English  acts,  and  not  since  revised, 
have  been  written. 

"4th.  It  will  require  little  additional  labor  to  frame  tables  and  indexes,  that  shall  enable 
those  consulting  the  statutes,  to  refer  to  their  various  provisions  with  ease  and  certainty. 

"5th.  It  will  greatly  fiaicilitate  the  acquisition  of  a  knowledge  of  the  law  as  a  science,  to 
those  whose  pro^ssion  devotes  them  to  that  study. 

"6th.  Its  adoption  will  supersede  the  necessity  of  any  future  revision  of  the  law&  Should 
any  changes  or  additions  be  found  necessary  or  expedient,  the  legislature  enacting  them  may 
distribute  them  into  sections  upon  the  model  proposed,  and  direct  those  sections  to  be 
annexed  to  the  proper  article  and  title  of  the  law,  to  which,  fi-om  their  nature,  they  may 
be  referable. 

"Lastly.  The  successfiil  execution  of  the  proposed  plan,  may  not  only  lead  to  its  imitation 
in  our  sister  states,  but  it  may  also  lay  the  foundation  of  other  and  still  greater  improvements. 
Several  of  our  most  enlightened  jurists  have  lately  recommended  a  general  code  or  digest 
of  the  law,  and  the  idea  of  its  practicability  and  importance  seems  to  be  gradually  gaining 
^ound.  If  such  a  work  is  ever  to  be  attempted,  it  is  obvious  that  it  must  be  commenced 
in  this  manner,  and  with  this  branch  of  our  jurisprudence. 

"  We  are  fully  aware  of  the  responsibility  that  we  incur  by  proposing  to  the  legislature  a 
new  mode  of  conducting  a  revision  of  the  laws,  and  are  prepared  to  encounter  the  charge,  so 
easily  preferred,  of  rash  and  unnecessary  innovation.  In  reply  to  such  a  charge,  we  shall 
only  observe,  that  the  conviction  of  the  practicability  and  great  importance  of  the  change 
which  we  recommend,  has  been  produced  in  our  own  minds  by  slow  and  careful  delibera- 
tion, overcoming  the  prepossessions  common  to  the  profession  to  which  we  belong.  That 
much  care,  diligence  and  research  will  be  requisite  to  the  sucoes^  execution  of  uds  plan, 
we  freely  admit;  and  it  is  with  a  full  sense  of  the  difficulties  it  may  impose  upon  ourselves 
that  we  urge  its  adoption :  yet  we  trust  we  may,  without  presumption,  express  our  belief, 
that  these  difficulties  may  be  overcome,  the  evils  which  may  be  apprehended  effectually. 
obviated,  and  the  advantages  which  we  have  endeavored  to  indicate,  to  a  considerable 
extent  be  secured  and  realized 

/*  We  solicit  a  comparison  of  the  acts  drawn  up  by  us,  with  those  now  in  force,  of  which 
ttiey  are  revisions.  After  such  a  comparison,  we  are  persuaded  that  although  the  praise  of 
superior  method  and  perspicuity  should  be  denied  to  the  specimens  we  have  prepared,  we 
shall,  at  least,  be  acquitted  of  any  material  departure  from  the  substance  or  spirit  of  the 
ofiginals.  Indeed,  on  a  close  examination  of  our  whole  scheme,  in  all  its  parts  and  bearinp«, 
we  trust  it  will  be  found,  that  we  propose  to  do  nothing  more  than  to  free  our  written  code 
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from  the  prolixitieci,  unoerUunties  and  confusion,  incident  to  the  style  and  manner  in  which 
it  has  hitherto  been  framed,  and  to  apply  to  the  elucidation  of  this  branch  of  the  noblest  of 
aU  sciences,  those  principles  of  an  enlarged  philosophy,  which  now  obtain  in  every  other 
department  of  knowledge.  And  we  would  respectfully  inquire^  whether  the  period  has  not 
arrived,  in  which  an  effort  of  this  sort  is  imperiously  demanded,  by  a  just  regard  to  the 
interests  and  the  honor  of  the  first  state  in  the  American  republic? 

*^To  authorize  the  complete  revision  of  the  laws  upon  the  principles  above  explained, 
would  require  the  following  additional  provisions: 

"  1st  The  Revisers  should  be  expressly  authorized  to  propose  to  the  legislature,  such 
alterations  in  the  phraseology  of  the  statutes,  as  they  may  thmk  necessary  and  expedients 
From  one  of  the  provisions  in  the  first  section  of  the  act  of  the  27th  November  last^  altera- 
tions of  this  sort  would  seem  to  be  confined,  to  such  as  may  be  rendered  necessary  by  the 
provisions  of  the  amended  constitution.  We  cannot  believe,  from  an  examination  of  the 
whole  act,  that  such  a  restriction  was  intended  by  the  legislature,  especially  as  the  Revisers 
are  authorized  *  to  complete  the  work  in  such  manner  as  shall  seem  to  them  most  useful  and 
proper;'  but  to  prevent  doubt,  it  would  be  satisfactory  to  have  such  a  provision  as  we  have 
suggested  introduced  into  the  act 

"  2d.  The  act  does  not  expreuhf  authorize  the  new  arrangement  and  construction  of  the 
sections  which  we  have  proposed  to  introduce.  As  this  is,  in  our  judgment^  one  of  the  moat 
advantaf^eous  and  important  features  of  the  plan  now  suggested,  we  think  it  advisable  that 
the  Revisers  should  be  expressly  empowered  to  exercise  their  discretion  in  this  respect 

^*  3d.  The  Revisers  should  be  authorized  to  suggest  to  the  le^;islatare  the  repeal  of  such 
whole  acts,  or  parts  of  acts,  now  in  force,  as  ou^t,  in  their  opmion,  to  be  repealed,  with 
their  reasons  for  such  suggestion.  This  authority,  it  may,  for  obvious  reasons,  be  useful  that 
they  should  possess,  in  addition  to  the  powers  already  conferred  on  them  by  the  act 

"4th.  The  present  act  is  defective  m  not  defining  with  accuracy  the  nature  of  the  laws 
intended  to  be  revised ;  and  in  omitting  to  distinguish  between  such  as  are  permanent  as  to 
duration  and  general  in  their  provisions,  and  those  which  are  temporary  and  partial  or  local. 
This  distinction  was  carefully  marked  in  the  act  of  1801,  and  we  think  it  probable  was  in 
the  contemplation  of  the  legislature  by  whom  the  present  act  was  passed ;  yet  if  the  terms 
of  this  law  are  to  be  literally  construed,  it  would  be  the  duty  of  the  Revisers  to  include  in 
the  revision,  not  merely  all  the  public  laws  without  reference  to  their  character,  but  even 
such  private  acts  as  are  still  in  force.  We  would  respectfully  suggest,  that  the  first  section 
of  the  act  ouffht  to  be  amended  by  confining  the  revision  there  directed,  to  such  public  acts 
as  are  general  and  permanent  in  tiieir  nature,  and  that  the  third  section  should  be  confined 
to  all  other  pnbUc  acts,  and  confer  on  the  Revisers  a  discretionary  power  of  omitting  acts  of 
incorporation  and  partial  or  local  acts,  when  they  may  conceive  that  the  community  at  large 
can  have  no  interest  in  their  publication. 

"  5th.  In  publishing  the  revised  laws,  we  think  it  would  be  proper  expressly  to  direct  the 
publication  of  the  former  constitution  of  this'  state,  which  seems  to  have  been  omitted, 
through  mistake;  and  also  the  publication  of  such  acts,  or  parts  of  acts,  of  the  Oohmuu 
Asaemhli/f  as  remained  in  force  for  any  time  after  the  revolution.  It  is  frequentiy  necessary, 
even  at  this  day,  to  refer  to  these  statutes,  and  the  difficult  of  obtaining  aooeas  to  theoii 
will  sufficientiy  demonstrate  the  propriety  of  this  suggestion. 

''It  was  our  intention  to  have  proposed  to  our  colleague,  on  his  arrival  her&  to  unite  with 
us  in  soliciting  from  the  legislature  the  adoption  of  these  amendments;  and  it  is  only  in 
compliance  with  the  request  of  the  committee,  that  we  yidd  to  the  necessity  of  an  earlier 
communication  of  our  views. 

"  We  are,  very  respectfully, 

"Your  ob'tserv'ts, 

"JOHN  DTJER, 
"BEN J.  P.  BUTLER. 

"The  Hoo.  Saxubl  J.  Wiumr,  Cffmrmani  SoT 

The  specimen  accompanying  the  foregoing  letter,  may  be  found  at 
length  in  the  Journal  of  the  house  of  assembly,  for  the  year  1825, 
appendix  D. 
•  •  •  •  •  •  ••  •  • 

In  conformity  with  the  plan  thus  submitted,  the  committee  soon 
after  reported  a  bill  *'to  authorize  a  reyision  of  the  statutes  of  this 
state,"  which,  having  passed  both  houses,  was  approred  by  the 
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goTemor  on  fhe  2l8t  of  April,  1825.    The  first  fonr  sectioiis  of  this 
&w,  were  in  the  following  words: 

<«L  A  it  maeUd  by  ihs  iVopZe  of  the  SwUof  New  York,  nprmenUd  m  SentOe  and  Assanbliy, 
That  Jonr  Dune,  Bn jamut  F.  Butlbb  and  Hknbt  Whxatok,  be  and  they  are  hereby 
anthorized  to  collate  and  revifle  all  such  pablio  acts  of  the  legislature  of  thia  state,  which 
shall  be  in  force  at  the  dose  of  the  present  session,  as  are  general  and  permanent  in  their 
nature;  and  that  in  the  performance  of  such  duty,  tney  shall  earefhUy  collect  and  reduce  into 
one  act  the  different  acts  and  parts  of  acta  whi<m,  from  similarity  of  subject,  ought,  in  their 
judgment,  to  be  so  arranged  and  consolidated,  distributing  the  same  under  such  titles,  divi- 
sions and  sections  as  they  shall  think  proper,  and  omitting  all  such  acts  or  parts  of  acts 
before  passed,  as  snail  have  been  repealed,  or  have  expired  by  their  own  limitation,  or  be 
repugnant  to  the  present  constitution  of  this  state;  and  that  in  every  other  respect,  they 
flhall  complete  the  said  revision  in  such  manner  as  to  them  shall  seem  most  useful  and  proper, 
to  render  the  said  acts  more  plain  and  easy  to  be  understood ;  and  that,  from  time  to  time, 
they  shall  lay  before  the  legislature  the  acts  so  revised  and  arranged  by  them,  to  be  re- 
enacted,  if  the  legislature  shul  so  determine :  Provided^  That  no  change  shall  be  made  by  ^e 
said  revisers^  in  toe  phraseology  or  distribution  of  the  sections  of  any  statute  that  has  been 
the  subject  of  judicial  decision,  by  which  the  construction  thereof  as  established  by  such 
decision,  shall  or  can  be  affected  or  impaired. 

"  IL  And  be  it  fitrther  enadedf  That  when  the  said  acts  shall  be  so  presented  to  the 
legislature  for  re-enactment,  the  said  revisers  shall  also  suggest  to  the  legislature  such  con- 
tradictions, omissiona  or  imperfections,  as  may  appear  in  the  acts  so  to  be  revised,  and  the 
mode  in  which  the  same  may  be  reconciled,  supplied  or  amended ;  and  may  also  designate 
such  acts  or  parts  of  acts,  if  any,  as,  in  their  judgment^  ought  to  be  repealed,  with  their  rea- 
sons for  advising  such  repeal;  and  may  also  recommend  the  passage  of  such  new  acts  or 
parts  ci  acts,  as  such  repeal  may,  in  their  judgment,  render  necessary. 

"  m  And  be  ii  further  enacted^  That  the  said  revisers  shall  also  collate,  revise,  and  reduce 
to  proper  form,  under  such  titles,  and  in  such  order,  as  to  them  shall  seem  most  convenient^ 
all  other  the  public  acts  or  parts  of  acts  of  the  legislature  of  this  state,  which  shall  be  in  force 
at  the  present  session,  omitting  such  acts  of  incorporation,  and  acts  or  parts  of  acts,  partial 
or  local  in  their  nature^  as,  in  their  judgment^  ougnt  not  to  be  included  in  the  publication  of 
the  laws  so  to  be  revised. 

'*iy.  And  be  ii  further  enaetedy  That  the  said  revisers  shall,  from  time  to  time,  lay  before 
the  legislature  the  acts  or  parts  of  acts  last  mentioned  to  be  collated  and  revised  by  them,  to 
be  re-enacted  if  the  legidature  shall  so  determine;  and  shall  also  present  to  the  legislature 
the  titles  of  such  acts  of  incorporation,  and  acts  partial  or  local  in  their  nature,  as  they  ^all 
have  deemed  it  inexpedient  to  revise,  that  the  legislature  may  direct  the  same  to  be  printed 
with  the  revised  laws,  if  ihey  shall  deem  proper. 

The  remaining  provisions  related  to  the  printing  and  publication 
of  the  statutes  when  revised  and  enacted,  the  pay  of  the  Bevisers, 
&c.;  and  repealed  the  act  of  the  27th  of  November,  1824,  with  an 
allowance  to  Mr.  Boot  for  his  services  nnder  that  law.  The  act  of 
1825  allowed  the  Bevisers  two  years  to  complete  the  duties  assigned 
them;  but  was  continued  by  the  acts  of  1827,  chap.  242,  and  1828, 
chap.  321,  until  the  actual  completion  of  the  work. 

The  ^course  adopted  by  Messrs.  Diteb,  Bittleb  and  Wheaton 
under  tiie  act  of  1825,  and  the  progress  made  by  them,  during  the 
first  year  of  their  labors,  will  appear  by  the  following  extracts  from 
their  report  to  the  House  of  Aaaembly,  made  on  the  15th  of  March, 
1826.  After  stating  the  material  provisions  of  the  act  of  the  21st  of 
April,  1825,  they  proceed  as  follows: 

"  Immediately  after  our  appointment^  we  entered  upon  the  performance  of  our  duties^ 
with  a  deep  conviction  of  the  great  importance  and  responsibility  of  the  trust  confided  to 
us,  and  iritili  an  earnest  desire  to  realize  the  hopea^  and  justify  the  confidence  of  the  legis- 
lature. 

"  It  was  obvious  that  we  could  not  enter  on  the  labor  of  actual  revision,  vrith  any  s^tis- 
&cilon  to  ourselves,  or  much  prospect  of  utility  to  the  public,  until  the  statutes  meant  to  be 
revised,  had  been  arranged  and  dassified.  It  was  thus  only  that  we  oonld  be  enabled  to 
trace  vrith  aocuracy  and  precision,  the  otttlinea  of  the  sofaame  which  we  hoped  to  omnplete; 
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asoertiun  the  best  mode  of  abridging,  by  fflmplifying  our  labors;  and  prepare  for  submiitiiig 
their  results  to  the  legislatiire  with  the  least  delay,  and  in  a  form,  which,  whilst  it  would 
assist  their  deliberations  in  matters  of  detail,  would  authorize  them  to  pronounce,  definitively^ 
on  the  probable  value  of  a  revision,  conducted  on  the  principles  proposed.  It  soon  appeared, 
that  the  arrangement  we  meditated  could  not  be  effected,  without  a  careM  analysis  of  the 
various  subjects  embraced  within  the  scope  of  our  public  laws.  To  the  formation  therefore 
of  a  general  plan  of  the  work,  founded  on  such  an  analysis,  our  attention  and  thoughts  were 
Brst  directed;  with  a  solicitude  heightened  bj'the  reflection,  that  the  discovery,  in  a  future 
stage  of  our  progress,  of  any  material  defect  m  the  arrangement^  might  render  useless,  to  a 
considerable  extent,  the  labor  ahready  performed 

"After  mature  consideration  we  came  to  the  conclusion,  that  the  statutes  in  the  proposed 
revision,  ought  to  be  arranged  and  classified  as  follows: 
"I.  Those  which  relate  to  the  territory;  the  political  divisions;  the  dvil  polity;  and  the 

internal  administration  of  the  state. 
**IL  Those  which  relate  to  the  acquisition,  the  enjoyment,  and  the  tomsmission  of  property, 

real  and  personal;  to  the  domestic  relations;  and  generally  to  all  matters  connected  with 

private  rights. 
"  III.  Those  which  relate  to  the  judiciary  establishments,  and  the  mode  of  procedure  in  civil 

cases. 
"IV.  Those  which  relate  to  crimes  and  punishments;  to  the  mode  of  procedure  in  criminal 

cases;  and  to  prison  discipline. 
"V.  Public  laws  of  a  local  and  miscellaneous  character;  including  the  laws  concerning  the 

city  of  New  York ;  acts  incorporating  cities  and  villages ;  and  such  other  acts  of  incorpora- 
tion as  it  may  be  deemed  necessary  to  publish. 

*'  We  were  led  to  this  general  arrangement,  as  the  most  natural,  and  at  the  same  time  the 
most  scientific,  of  which  the  subject  was  capable.  It  had  also  the  recommendation  of  suiting, 
better  tiian  anv  other,  the  actoal  state  of  our  jurisprudence :  serious  alterations  having  been 
proposed,  in  the  judiciary  establishments,  upon  which  it  was  desirable  to  obtain  an  expres- 
sion of  the  sense  of  the  legislature,  before  the  revision  of  the  laws  arranged  under  the  third 
and  fourth  heads. 

"  In  addition  to  its  advantages  in  those  respects,  it  possesses  others  of  perhaps  greater 
moment,  which  it  may  be  proper  to  enumerate.  One  of  the  first  objects  intended  to  be 
effected  by  the  proposed  revision  of  the  statutes,  was  their  accommodation  to  the  provisionB 
of  the  amended  constitution.  The  laws  which  fall  under  the  first  head,  have  a  closer  con- 
nexion with  that  instrument,  than  any  others  now  in  force;  and  it  was  therefore  thought 
proper  to  commence  our  labors  with  Uiem.  On  the  other  hand,  as  they  have  grown  out  of 
our  peculiar  form  of  government,  they  are  for  the  most  part  independent  of  the  common  law; 
and  have  but  little  connexion  with  the  general  civil,  or  criminal  code.  When  detached  from 
the  other  statutes,  they  will  form  a  body  of  constitutional  and  administrative  law,  which  is 
capable  of  being  reduced  to  the  simplest  form,  and  the  most  orderly  arrangement  As  they 
have  but  rarely  been  made  the  subject  of  judicial  decision :  and  as  no  generu  rules  of  proper^ 
depend  upon  tiiem ;  their  phraseology  may  be  improveo,  without  endangering  titles  to  pro- 
perty, or  disturbing  the  rules  by  which  private  rights  have  been  governed.  It  is  obvious 
therefore,  that  to  these  statutes  our  plan  of  consolidation  and  amendment,  may  be  applied 
with  greater  facility  and  less  hazard,  than  to  any  other  portion  of  the  written  law.  This 
latter  consideration  was  of  itself  sufficient  to  govern  our  decision. 

''We  trust,  therefore,  that  the  proposed  classification  wiU  meet  the  approbation  of  the 
legislature. 

<*  The  general  arrangement  having  been  fixed,  a  careful  analysis  was  made  of  all  the  public 
statutes  in  force  at  the  close  of  the  last  session,  in  order  to  select  for  immediate  revision, 
such  of  them  as  fell  under  the  first  head.  That  part  of  the  work  was  then  divided  into 
chapters  as  follows." 

[Here  followed  an  enuineration  and  analysis  of  the  several  Ohap- 
ters,  (nineteen  in  number,)  into  which  it  was  then  supposed  that  Part 
I.  would  be  divided;  and  which,  for  the  most  part,  conformed  to  the 
arrangement  afterwards  executed.] 

'^  The  revision  of  the  statutes  which  fidl  under  the  first  general  head,  having  fiimished  us 
sufficient  employment,  we  have  not  yet  attempted  an  analysis  of  the  other  parts  of  the 
work ;  but  we  have  devoted  much  of  our  time  since  the  last  session  of  the  legislature  to 
the  preliminary  studies  and  inquiries  which  were  necessary  to  a  thorough  examination  of  the 
whole  body  of  the  statute  law ;  and  shall  be  prepared,  on  the  completion  of  the  first  part,  to 
proceed  in  the  others  without  delay. 
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'*  In  the  mean  time,  we  haye  completed  a  considerable  portion  of  the  first  part,  and  would 
have  presented  several  Chapters  to  the  legislature  for  enactment ;  had  we  not  discovered, 
that  there  was  such  a  connection  between  its  several  divisions,  that  it  was  essential  to  tiie 
fiuccessful  execution  of  our  plan,  that  the  whole  of  this  part  should  be  completed,  before  any 
portion  should  be  reported  K>r  enactment 

"  It  would  have  given  us  great  pleasure  to  have  been  able  to  present  it  entire  at  the  pre- 
sent session.  That  however  we  have  found  to  be  wholly  impracticable.  A  glance  at  the 
numerous  and  comprehensive  subjects  embraced  within  it,  will  show  its  great  extent. 
Indeed,  after  dedactmg  acts  of  incorporation,  and  local  laws,  more  than  three-fourths  of  the 
easting  public  statutes  wiU  ML  under  this  head.  It  now  fills  nearly  1200  octavo  pages :  and 
though  we  shall  make  great  reductions  by  consolidating  different  acts,  and  simplifying  the 
language ;  yet  as  we  shall  be  obliged  to  propose  many  new  provisions,  for  the  purpose  of 
supplying  omissions,  we  can  not  hope  to  reduce  it  to  less  than  half  its  present  extent  It 
will  still  form  an  entire  volume. 

**In  addition  to  the  great  extent  of  this  part;  the  intrinsic  difficulties  of  our  task,  and  the 
course  of  labor  we  have  adopted,  have  rendered  our  progress  exceedingly  slow.  The  various 
enactments  applicable  to  the  first  general  division,  are  to  be  separated  fi*om  the  mass  of 
statutes,  with  which  they  are  now  intermixed ;  they  are  then  to  be  classified  in  appropriate 
Chapters,  and  arranged  in  suitable  subdivisions.  The  Uke  process  is  to  be  adopted  with  the 
contents  of  each  minor  division ;  it  being  a  material,  and,  as  we  conceive,  a  most  important 
part  of  our  plan,  to  preserve  in  the  distribution  of  the  sections,  the  same  regard  to  method, 
at  which  we  aim  in  the  e^eneral  divisions.  In  the  progress  of  the  work,  many  changes  in 
the  arrangement  originally  contemplated ;  frequent  transpositions  in  the  order  of  the  sub- 
jects; and  new  divisions  and  subdivisions  of  the  different  parts,  became  necessary.  It  is 
not  until  successive  experiments  have  been  actually  made,  that  it  can  be  satisfactorily  ascer- 
tained, under  what  general  head  the  subjects  of  some  of  the  acts,  may  most  properly  be 
comprised.  But  the  most  serious  portion  of  our  labor  is  the  drawing  up  of  the  text  itself. 
To  reduce  the  sections  to  a  proper  brevity;  to  distribute  them  in  a  suitable  manner;  and  to 
simplify  the  language  in  which  they  are  written ;  it  becomes  absolutely  necessary  to  write 
the  whole  with  our  own  hands,  and  oflen  to  give  our  draughts  several  revisions,  before  we 
can  so  far  satisfy  ourselves;  in  regard  to  arrangement  and  expression,  as  to  authorize  the 
employment  of  a  copvist  We  can,  therefore,  derive  but  littie  aid  from  clerks  or  amanu- 
enses; nor  have  we  thought  it  consistent  with  the  great  importance  of  the  trust  confided  to 
us,  to  leave  to  any  one  of  our  number  exclusively,  the  completion  of  any  part  of  the  work, 
though  by  such  a  division  of  labor,  our  progress  might  have  been  hastened.  To  preserve 
uniformity  of  expresaon,  and  to  make  our  performances  in  every  sense  of  the  words,  joint 
and  several,  we  have  adopted  the  plan  of  allotting  to  each  other,  from  time  to  time,  conve- 
nient portions  of  the  statutes ;  of  committing  the  draughta  prepared  by  each  to  the  separate 
and  critical  revisal  of  the  others;  and  then  of  subjecting  them  to  the  joint  examination  of 
alL  Aji  allusion  to  these  topics  seems  necessary  to  impart  a  just  view  of  the  nature  of  our 
task,  and  of  the  time  and  labor  which  are  requisite  to  its  successful  execution ;  and  it  is  made 
for  that  purpose  only." 

[A  statement  is  then  made  of  the  reasons  which  had  compelled  the 
Bevisers  to  defer  the  completion  of  the  First  Part,  until  the  legislative 
session  of  1827.] 

"  Opportunity  having  been  afforded  us  for  a  farther  trial  of  the  plan  proposed  at  the  last 
session,  it  may  be  expected  that  we  should  express  an  opinion  as  to  its  practicability  and 
advantages.  Experi.ence  enables  us  to  say,  that  in  our  judgment  it  may  be  applied  to  that 
portion  of  the  statutes,  placed  under  the  first  general  head,  with  entire  success.  We  think 
aUo  that  the  statutes  concerning  the  judiciary  establishments,  the  modes  of  procedure,  and 
the  criminal  law,  may  also  be  consolidated,  revised  and  arranged  after  the  same  model.  We 
may  indeed  speak  with  some  confidence  on  this  pointy  as  the  specimen  presented  at  the  last 
session,  contained  a  partial  revision  of  the  acts  concerning  tiie  courts  of  justice,  and  the  mode 
of  procedure,  and  received,  though  a  first  effort^  the  approbation  of  the  legislature.  It  has  also 
been  carefully  examined  by  many  of  our  best  lawyers,  whose  favorable  opinions,  expressed 
in  some  cases,  after  overcoming  prejudices  imbibed  against  the  plan  without  fully  understand- 
ing it,  have  given  us  the  neatest  encouraffcment 

*'  With  respect  to  the  dass  of  statutes  falling  under  the  second  general  division,  the  diffi- 
culties to  be  met)  and  the  caution  to  be  exercised,  are  much  increased  by  the  considerations, 
that  most  of  those  statutes  affect  tities  to  property ;  and  that  almost  every  line  of  them  has 
been  the  subject  of  judicial  interpretation,  if  any  of  our  professional  brethren,  for  whoso 
opinions  we  entertain  the  highest  respect,  are  averse  to  any,  even  the  least  alteration,  in  their 
phraseology  or  arrangement  lest  rules  of  property  should  be  altered,  and  decisions  over- 
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tamed  Objections  founded  on  similar  apprehensions,  hare  indeed  been  un;ed  as  applicable 
to  our  plan  of  revision,  in  its  whole  extent  Confined  to  the  statates  of  which  we  now 
epesk,  we  are  fiiUy  sensible  that  they  deserve  to  be  weighed  with  great  deliberation  ]  but 
when  extended  to  the  laws  embraced  in  the  first  division  of  our  work,  for  reasons  to  which 
we  have  already  averted;  and  firom  the  experiments  already  made,  we  can  not  think  them 
entitled  to  mudb  consideration.  When  we  shall  have  completed  the  revision  of  these  laws, 
it  will  become  our  duty,  in  submitting  them  to  the  legislature,  to  communicate  our  matured 
opinions,  in  relation  to  the  best  mode  of  prosecuting  the  residue  of  the  work ;  and  our  future 
oourse  will  be  governed  by  the  directions  which  we  shall  then  receive. 

''As  to  the  first  part  of  the  work,  we  repeat,  that  in  our  judgment,  there  are  no  difficul- 
ties to  be  encountered  in  the  execution  of  our  plan,  which  care  and  labor  may  not  surmount, 
nor  any  dangers  to  be  apprehended,  from  ila  liberal  application.  And  if  we  should  merely 
reduce  that  portion  of  the  statutes  to  order  and  simplicity,  and  leave  the  others  as  they  now 
stand ;  or  rather  revise  them  after  the  models  of  1801  'and  1813 ;  we  conceive  that  a  great 
service  will  have  been  rendered  to  the  state. 

"  The  laws  which  fall  under  the  first  head  are  of  the  most  general  application.  They  pre- 
scribe the  duties  of  our  public  officers  of  every  grade,  and  regulate  the  daily  proceedings  of 
our  citizens.  It  is  not  to  be  expected  that  the  other  branches  of  the  written  law,  can  ever 
be  rendered  perfectly  intelligible,  to  any  but  professional  men.  But  every  public  officer,  and 
we  might  almost  say,  every  citizen  engaged  m  active  business,  is  required  to  act  upon  these 
statutes ;  and  frequently  under  circumstances  which  render  professional  advice  unattainable. 
They  ought  therefore  to  be  made,  if  human  language  will  permit  it,  so  simple  and  intelligible, 
as  to  be  level  to  the  comprehension  of  all,  who  are  obligea  to  consult  them.  These  conside- 
rations do  not  seem  to  have  been  much  attended  to  by  their  authors.  Many  of  these  statutes 
have  not  only  been  drawn  up  carelessly  and  immethodically ;  but  in  all  of  them,  numerous 
propositions  are  crowded  together  in  the  same  section,  and  words  multiplied  virithout  motive 
or  necessity.  These  defects  we  have  endeavored  to  remedy.  It  has  been  our  study  in  the 
Chapters  we  have  commenced,  to  adopt  the  most  simple  arrangement;  to  confine  the  sections 
to  short  propositions;  to  omit  unnecessary  words;  and  to  avoid,  as  far  as  practicable,  all 
ambiguities  of  expression.  To  illustrate  the  nature  and  practicability  of  our  plan,  as  appli- 
cable to  this  part  of  the  work,  we  have  appended  to  this  report  Chapters  Y.  and  VU.,*  and 
to  facilitate  a  comparison  of  their  contents,  with  the  existing  laws  relating  to  the  same  sub- 
jects, we  have  also  subjoined  copies  of  the  latter.  It  will  be  seen  on  such  comparison,  that 
those  Chapters  in  their  present  form,  can  hardly  be  called  revisions  of  the  existing  laws, 
many  changes  having  been  made,  and  many  new  provisions  introduced.  In  performing  that 
part  of  our  duty,  which  requires  us  to  suggest  to  the  lee^islature  '  such  contradictions,  omie- 
sions  or  imperfections '  as  may  be  found  in  the  acts  to  be  revised,  with  the  mode  in  which 
they  may  be  '  reconciled,  supplied  or  amended ; '  and  to  recommend  '  the  repeal  of  such  acts 
or  parts  of  acts '  as  Qught  in  our  judgment  to  be  repealed ;  we  have  deemed  it  most  expe- 
dient to  prepare  draughts  of  the  statutes,  as  they  will  appear,  afler  such  contradictions, 
omissions  or  imperfections  have  been  remedied,  and  after  the  parts  proposed  to  be  repealed, 
have  been  omitted.  It  was  supposed  that  the  propriety  of  such  alterations  would  best  be . 
explained  and  understood,  by  an  actual  exhibition  of  the  text,  as  it  would  stand,  afler  the 

Eroposed  changes  had  been  made,  and  in  connexion  with  those  provisions  of  the  present 
kws,  that  were  intended  to  be  retained.  This  course  is  the  more  readily  adopted,  as,  gene- 
rally speaking,  the  new  parts  will  form  distinct  sections,  any  of  which  may  be  omitted  by 
the  legislature,  at  their  measure.  The  two  Chapters  now  presented  have  been  prepared  in 
that  manner.  In  compiling  them,  we  are  sensible  that  we  have  carried  to  their  full  extent, 
the  powers  given  us  by  the  legislature.  We  have,  however,  made  no  changes  or  additions 
for  which  there  did  not  appear  sufficient  reasons  to  our  minds.  In  addition  to  the  occasional 
remarks  added  to  the  specimens,  we  would  observe,  generally,  tiiat  in  the  election  law,  we 
have  endeavored  to  supply  existing  defects  or  omissions,  (particularly  as  to  special  elec- 
tions^—  to  furnish  additional  guaroui  against  abuses — to  render  the  whole  system  more 
simple  and  consistent — and  to  secure  the  regularity,  order  and  solemnity  of  the  proceedings 
at  tne  poll  In  the  other  Chapter,  our  great  object  has  been,  to  render  the  duties  of  town 
officers  more  plain,  and  to  give  something  of  form  to  the  proceedings  of  town  meetings, 
which  are  too  important,  as  we  conceive,  to  be  lefl,  as  they  now  are,  almost  entirely  without 
regulation. 

"  Though  we  have  bestowed  great  pains  upon  the  chapters  herewith  presented,  yet  we 
feel  it  due  to  ourselves  to  oSer  them  as  specimens  merely.  In  the  course  of  our  labors  they 
will  be  carefully  revised,  for  the  purpose  of  detecting  such  omissions  or  ambiguities,  as  yet 
exist  in  them. 

•  Chap.  V.  above  mentioned,  entitled  *'  Of  Elections  other  than  for  Town  Offloens/*  was  afterwards  re- 
ported and  enacted  as  Ohap  vl. ;  and  Chap.  VIL,  entitled  *'  Of  the  Powers,  Datlet  and  PrtvUeges  of 
Towns,'*  was  reported  and  enacted  as  Ohi^.  XI. 
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"  We  ayail  ourselTea  of  the  present  occasion,  to  notice  some  subjects  to  which  our  attention 
has  been  specially  called  by  the  legislature. 

'*  By  a  resolution  of  the  senate,  passed  in  April  last^  a  bill  entitled  '  An  act  for  the  punish* 
ment  of  certain  crimes  above  the  degree  of  petit  larceny/  was  referred  to  us.  The  defects 
of  oar  criminal  code  were  also  adverted  to  by  his  excellency  the  governor,  in  his  message  to 
the  legislature  at  the  commencement  of  the  present  session.  That  part  of  the  message  has 
been  subsequently  referred  to  us,  by  the  senate.  The  remarks  of  his  excellency  m  his 
message,  as  well  as  of  the  committee  of  the  senate  in  their  report  on  this  subject,  evidently 
contemplate  the  formation  of  a  new  and  complete  code  or  penal  law  adapted  to  the  genius 
of  our  government  and  the  enlightened  policy  of  the  age.  We  are  not  insensible  to  the 
force  of  the  considerations  by  which  this  measure  is  recommended.  The  defects  of  our 
criminal  laws,  as  well  in  the  clas»fication  and  definition  of  crimes ;  as  in  the  arbitrary  nature 
of  the  discretion  to  which  their  punishment  is  intrusted ;  have  long  been  confessed  by  all, 
whose  unprejudiced  reflections  have  been  directed  to  the  subject ;  but  we  are  convinced, 
that  an  innovation  of  such  ma^itude,  as  the  formation  of  a  new  system  in  this  or  any  other 
branch  of  the  law,  was  not  in  the  contemplation  of  the  legislature  by  whom  we  were 
appointed.  And  although  we  would  not  shrink  from  the  labors  and  difficulties  of  the  task, 
if  sufficient  time  were  allowed  for  its  completion;  we  do  not  feel  authorized  to  assume  the 
responsibility  of  its  execution,  until  the  intentions  of  the  legislature  shall  have  been  more 
distinctly  and  fully  expressed.  «. 

''  On  this  subject,  however,  it  is  not  now  necessary  for  us  to  enlarge,  nor  for  the  legislature 
to  decide.  It  will  have  been  perceived,  that  by  the  arrangement  we  have  adopted,  the 
revision  of  the  penal  statutes  is  deferred,  until  nearly  the  conclusion  of  our  work.  Inde- 
pendently of  the  consideration,  that  no  complete  system  of  penal  law  can  be  framed,  until 
those  laws  which  relate  to  the  political  establishments  and  to  private  rights,  are  settled; 
there  are  other  reasons  in  &vor  of  delay.  A  great  experiment  is  now  making  in  Louisiana, 
under  the  auspices  of  an  accomplished  jurist,  a  native  of  this  state.  Extensive  reforms  in 
the  penal  law  are  also  meditated  in  England,  and  we  look  to  that  country,  as  well  as  our 
sister  state,  for  instruction  and  examples. 

''  By  a  resolution  of  the  assembly,  passed  at  the  dose  of  the  last  session,  the  petition  of 
G^rge  Casey  and  others,  inhabitants  of  the  county  of  Cayuga,  was  also  referred  to  us. 
The  petitioners  complain  'that  our  present  system  of  law.  together  with  the  rules  and 
regulationa  of  our  courts  of  record,  have  been  copied  fix)m  tne  English  practice,*  and  pray 
that  they  may  be  abolished,  and  that  a  system, '  formed  on  the  plain  and  simple  principles  of 
common  sense.'  less  technical  and  expensive,  may  be  substituted  in  its  stead.  Thev  also 
complain  of  *  toe  enormous  bills  of  costs  allowed  in  the  higher  courts  of  tlus' state,  as  a 
grievance  which  ought  to  be  redressed. 

'^A  petition  in  the  same  terms,  but  signed  by  other  persons,  was  also  presented  to  the 
senate  at  the  last  session.  It  was  referred  by  that  body  to  the  committee  on  the  judiciary, 
whose  report  may  be  found  in  the  journals  of  the  senate  for  1825,  at  page  320. 

**  In  the  opinion  of  that  committee,  the  subject  matter  of  the  petition  taken  in  connexion 
with  its  prayer,  involved  the  examination  of  two  questions  of  great  difficulty  and  importance. 
1.  Whetner  the  whole  body  of  our  laws  may  not  be  reduced  to  a  written  code  or  text,  and 
comprised  within  a  moderate  compass  ?  and  2.  Whether  the  existing  practice  of  our  courts 
of  law,  (which  is  substantially  the  English  practice  with  some  amendments,)  ought  not  to 
be  reformed  and  simplified? 

*'  Although  the  consideration  of  the  former  of  these  questions  is  not  within  the  scope  of 
our  labors,  which  relate  exclusively  to  that  portion  of  our  law,  already  reduced  to  writing, 
we  have  given  to  it  a  careful  examination. 

"  The  practicability  and  advantages  of  reducing  the  common  law  of  England  to  a  written 
code,  have  recently  been  maintained  in  that  country,  by  several  able  writers.  In  this 
country  also,  similar  opinions  have  been  advanced  by  some  of  our  ablest  jurists ;  and  we  think 
those  opinions  are  gradually  gaining  ground  in  both  countries.  On  the  other  hand,  a  majority 
of  the  tepl  profession  in  eadi,  is  averse  to  the  scheme.  The  arguments  on  both  sides  have 
been  so  rally  exhibited,  in  the  ^reat  literary  journals  of  the  a^e,  and  in  various  cotemporary 
publications,  that  we  do  not  think  it  useful  to  engage  in  the  discussion.  At  the  same  time, 
in  order  t9  comply  with  the  requirements  of  the  reference,  and  to  avcdl  ourselves  of  such 
knowledge  on  kindred  topics,  as  might  facilitate  the  performance  of  our  primary  duties,  we 
have  sought  for  information  from  those  countries,  in  which  similar  experiments  have  been 
made,  and  shall  endeavor,  on  some  future  occasion,  to  lay  the  results  before  the  legislature. 

"liie  other  topic  comes  more  properly  within  the  range  of  our  inquiries :  many  parts  of 
the  practice  being  regulated  by  statutory  provisions.  We  fully  concur  witn  the  committee 
of  the  senate,  in  the  opinion,  ^that  very  important  reforms  may  be  made  in  the  practical 
administration  of  the  law.*  It  is  not  to  be  denied,  that  the  practice  of  our  courts  or  record, 
is  incumbered  by  many  unnecessary  forms,  and  attended  with  many  fictions,  which  tend  to 
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the  accumulation  of  costs,  and  to  the  discredit  of  the  law  and  its  practitioners.  When  we 
reach  the  third  general  division  of  our  work,  we  propose  to  extend  the  statutes  already 
passed,  for  the  reformation  of  the  English  practice,  to  such  other  cases  as  may  be  safely 
embraced  within  them;  and  to  present,  in  detail,  our  views  on  this  interesting  subject^  to  the 
consideration  of  the  legislature. 

"  We  desire,  in  conclusion,  to  bespeak  the  patience  of  the  legislature,  and  of  our  fellow 
citizens.  We  have  devoted,  and  we  intend  to  devote,  our  best  faculties  to  the  performance 
of  the  great  work,  with  which  we  have  been  honored ;  but  we  have  so  high  a  sense  of  its 
responsibility  and  importance,  that  we  dare  not  attempt  it  hastily.  If  our  progress  has  not 
been  as  rapid  as  may  have  been  anticipated  by  the  public,  we  hope  it  will  be  seen,  to  have 
been  as  rapid  as  circumstances  would  allow.  Whilst  on  this  subject,  candor  requires  the 
acknowledgment,  that  neither  of  us  has  been  able  to  devote  his  whole  time  to  this  labor. 
It  is  known  to  the  legislature  that  each  of  us  is  actively  engaged  in  professional  pursuits ; 
and  though  we  have  made  considerable  sacrifices  for  the  purpose  of  performing  the  duties 
assigned  to  us ;  we  have  not  supposed  that  the  legislature  would  expect  or  desure,  that  our 
time  and  thoughts  should  be  exclusivdy  devoted  to  those  duties.  Nor  can  we  believe  that 
the  public  good  would  be  advanced  by  such  a  course.  On  the  contrary,  if  we  may  be 
allowed  to  express  an  opinion  on  this  point,  we  would  unhesitatingly  say,  tnat  in  our  judg- 
ment, it  is  of  the  utmost  importance,  tnat  the  work  be  executed  with  much  deliberation,  and 
that  time  should  be  allowed  between  the  enactment  of  the  different  parts,  fi>r  such  public 
discussion,  as  may  be  necessary  to  form  and  to  enlighten,  that  public  opinion  by  which  We  are 
desirous  to  be  governed.  As  to  ourselves,  we  entertain  a  decided  opinion,  that  our  continued 
participation  in  the  active  scenes  of  professional  duty,  will  enable  us  to  bring  to  our  task  a 
greater  share  of  valuable  knowledge,  improved  by  experience,  than  could  ever  be  gained 
from  solitary  study ;  and  that  a  character  of  practical  utility  will  thus  be  imparted  to  our 
labors,  whicli  the  speculations  of  retired  individuals  rarely  attain." 

At  the  meeting  of  the  legislature  which  commenced  in  January, 
1827,  the  first  ten  chapters  of  the  first  part,  together  with  chapter 
XIX.,  were  submitted  to  the  legislature  by  Messrs.  Duek,  Butler 
and  Wheaton,  and  portions  of  them  were  partially  discussed  at  that 
meeting.  In  April,  1827,  Mr.  Wheaton,  who  had  been  appointed 
charge-^ affaires  of  the  United  States  to  the  court  of  Denmark,  resigned 
his  place  as  Beviser,  and  John  0.  Spencer,  then  a  member  of  the 
state  senate,  was  appointed  by  Governor  Clinton  to  flU  the  vacancy, 
and  immediately  entered  on  the  duty  assigned  him.  During  the  same 
month,  the  legislature  having  found  it  impracticable,  at  an  ordinary 
meeting,  to  examine  and  Sscuss  the  chapters  submitted  by  the 
Revisers,  resolved  to  hold  a  special  meeting,  to  commence  on  the  11th 
of  September,  1827,  for  the  ''  sole  and  only  purpose  of  examining  and 
re-enacting  the  revision  of  the  statute  laws  of  this  state.^'  At  the 
meeting  so  held,  the  whole  of  the  first  part,  and  all  the  chapters  of 
the  second  part,  except  chapter  I.,  were  considered  and  passed. 

A  report  was  submitted  to  the  legislature,  by  the  Bevisers,  Messrs. 
DuEB,  Butler  and  Spencer,  on  the  11th  of  September  from  which 
the  following  remarks  on  the  first  part,  are  extracted : 

**  The  first  part,  as  finally  arranged,  consists  of  twenty  chapters ;  an  analysis  of  which  is 
herewith  submitted. 

"  The  first  ten  chapters,  together  with  the  nineteenth^  were  presented  to  the  legislature  at 
its  former  meeting,  and  with  the  exception  of  the  ninth  chapter,  were  printed  before  the 
adjournments 

*'  Under  the  authority  conferred  in  the  act  of  the  14th  of  April  last^  there  have  been 
printed  during  the  recess,  chapters  IX,  XI,  XII,  XIII,  XTV  and  XV,  which  are  herewith 
presented. 

''  To  aid  the  legislature  in  the  task  of  examination  and  reference,  the  Revisers  have  pre- 
fixed to  all  the  chapters  printed  during  the  recess,  copious  tables  of  content&  They  have 
also  prepared  similar  tables  to  all  the  chanters  presented  at  the  last  meeting,  except  chapters 
III  and  IV,  which  were  too  brief  to  neea  such  a  table. 

^'  In  some  instances  the  Revisers  have  discovered,  after  the  printing  of  a  chapter,  that 
provisions  originally  intended  to  be  referred  to  some  other  part  of  the  work,  could  more 
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'Systematically  be  included  in  the  printed  chapter  than  in  any  other;  and  in  seyeral  cases, 
valuable  improvements,  not  originally  contemplated,  have  either  occurred  to  the  Revisers,  or 
been  suggested  to  them  by  others. 

"In  one  case,  (chapter  v,>the  new  provisions  proposed  to  be  introduced,  are  so  important 
in  their  character,  that  it  has  been  thought  best  to  reprint  the  chapter.  In  the  other  cases, 
notes  of  the  alterations  proposed,  will  belaid  before  the  proper  committees. 

"The  reprint  of  chapter  V  and  the  printing  of  the  remaining  chapters  and  tables  of  the 
first  partj  will  bo  completed  in  a  few  days. 

"  The  legislature  will  perceive  from  the  analysis  of  the  first  part,  that  it  contains  one  very 
comprehensive  chapter,  (chapter  XVIII,)  not  included  in  the  outline  heretofore  presented 
of  that  part  of  the  work.  Even  without  this  addition,  it  will  be  found  that  the  contents  of 
this  part,  are  more  extensive  than  had  been  calculated  by  the  Revisers  in  their  former 
reports ;  and  the  labor  of  preparing  those  parts  of  it,  which  were  unfinished  at  the  last 
meeting  of  the  legislature,  has  been  correspondinglv  increased  beyond  those  calculations. 

"  In  the  report  of  the  14th  March,  1826,  the  Revisers  expressed  the  opinion  that  the 
statutes  arranged  under  the  first  head,  '  when  detached  from  the  others,  would  form  a  com- 
plete body  of  constitutional  and  administrative  law,  capable  of  being  reduced  to  the  simplest 
form,  and  the  most  orderly  arrangement'  The  accuracy  of  this  opinion  has  been  amply  con- 
firmed^ a  mass  of  statutes  scattered  through  dififerent  volumes,  and  in  no  instance  drawn  up 
with  apy  view  to  systematic  arrangement,  has  been  reduced  to  order.  This,  however,  is 
but  a  small  part  of  the  object  the  Revisers  had  in  view.  They  were  aware  that  system, 
however  attractive  in  theory,  or  useful  in  practice,  was,  after  all,  a  minor  consideration ;  and 
their  great  effort  has  been,  to  reduce  the  sections  to  a  moderate  length ;  to  supply  omissions ; 
to  remove  ambiguities :  and  to  render  the  language  of  the  statutes  simple  and  intelligible. 
To  do  this,  they  have  been  obliged  to  draft  anew  every  section  contained  in  this  portion  of 
their  work ;  a  laborious  and  difficult  task,  but  the  execution  of  which  will  never  be  regretted 
by  those  who  have  performed  it,  if  it  shall  be  found  to  aid  the  officer  and  the  citizen,  in  the 
knowledge  of  their  rights,  and  the  performance  of  their  duties." 

In  accordance  with  the  course  marked  out  in  the  rules,  the  Eevi- 
sers,  who  continued  their  labors  during  the  sitting  of  the  legislature, 
examined  the  chapters  as  they  were  provisionally  passed,  and,  in 
returning  them  to  the  legislature,  proposed,  from  time  to  time,  such 
amendments  and  additional  provisions  as  they  deemed  necessary,  to 
carry  out  the  principles  settled  by  that  body,  and  to  prevent  omissions 
and  discrepancies.  The  propositions  thus  made  were  almost  always 
adopted,  and  in  general  without  discussion.  The  like  course  was  pur- 
sued at  the  ensuing  session. 

On  the  2d  of  November,  1827,  the  Eevisers  presented  an  analysis 
of  the  Second  Part,  with  the  following  report : 

"  The  Revisers  of  the  statutes  submit  herewith,  an  analysis  of  the  second  part  of  the  pro- 
posed revision,  and  one  of  its  chapters,  the  printing  of  which  is  completed.  From  the 
analysis  it  will  be  perceived  that  the  subjects  of  the  different  chapters  are  entirely  digtinct> 
and  that  any  one  may  be  considered  without  reference  to  the  others.  It  has  accidentally 
occurred  that  chapters  IV,  V,  VI,  and  VII,  were  ready  for  the  press  before  ihe  others. 
They  will  therefore  be  first  submitted. 

''  This  part  of  the  work  has  been  approached  with  all  the  caution  and  circumspection, 
which  the  Revisers,  in  their  report  of  March  15th,  1826,  intimated  would  be  necessary. 
But  they  have  felt  that  in  this  Part,  a  scientific  arrangement  of  the  subjects  according  to 
their  natural  order,  could  be  applied  with  equal,  if  not  more  benefit  to  the  community,  tnan 
to  the  first  part  The  laws  in  relation  to  property,  are  of  the  highest  importance,  and  in 
proportion  to  that  importance,  is  the  necessity  of  rendering  them  as  clear  and  explicit  as  the 
imperfections  of  human  language  will  admit  This  is  considered  in  the  act  of  1825,  which 
directs  the  revision  as  the  main  object  of  the  work.  The  Revisers  are  directed  to  collect  and 
reduce  into  one  act^  the  different  acts  and  parts  of  acts,  which  firom  similarity  of  subject  ought, 
in  their  judgment^  to  be  arranged  and  consolidated,  distributing  the  same  under  such  titles, 
divisions  and  sections,  as  they  shall  think  proper,  '  and  to  complete  the  revision  in  such 
a  manner  as  shall  be  most  useful '  to  render  the  said  acts  more  plain  and  easy  to  be  under- 
stood. From  the  chapters  of  the  first  part  which  have  been  under  the  consideration  of  the 
legislature,  it  is  presumed  the  advantages  of  methodical  arrangement  have  been  perceived. 
By  thus  bringing  together  the  various  provisions  on  one  topic,  they  elucidate,  explain  and 
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give  certainty  to  each  other,  the  respective  bearings  of  each  on  the  others,  and  their  con- 
nexion, are  distinctly  compr^ended,  as  well  as  their  tendency  to  the  common  object  Thus, 
the  statute  law  on  mat  subject^  can  be  viewed  as  a  whole,  and  its  defects  at  once  perceived  and 
supi>lied.  In  the  course  of  our  labors,  we  have  been  surprised  at  the  want  of  necessary 
details  to  carry  out  a  principle,  or  to  provide  for  its  enforcement,  which  we  had  never  sus- 
pected until  the  effort  was  made  to  arrange  the  statutes  upon  the  plan  prescribed  in  the  act 
of  1825.  Numerous  instances  of  such  defects  have  already  been  presented  to  the  legislature 
in  the  first  part,  and  almost  every  page  of  the  second  will  iurmsh  evidences  of  the  same 
kind.  The  general  distribution  of  the  subjects  of  the  whole  revision,  it  will  have  been  per- 
ceived, has  been  made  conformably  to  the  admirable  system  of  Judge  Blackstone's  Commen- 
taries, which  is  known  to  have  originated  with  Sir  Matthew  Hale,  and  to  have  been  much 
improved  by  Dr.  Wood  in  his  institutes.  It  seemed  to  us,  that  the  same  arrangement  which 
had  reduced  to  order  and  system  the  floating  and  complicated  principles  of  the  unwritten 
common  law,  must  necessarily  be  sufficient  to  comprehend  the  written  laws,  which  are  in 
their  nature  merely  supplementary  to  that  common  law.  We  have,  accordingly,  applied  the 
same  svstem  in  detail,  to  the  various  acts  relating  to  property,  and  have  therein  followed  the 
plan  of  the  commentaries,  with  entire  conviction  that,  from  the  very  arrangement  iteelf,  no 
important  omission  could  well  occur.  It  will  be  seen  that  the  most  of  the  U&n  of  the  chap- 
ters, and  of  their  subdivisions,  are  taken  fsoxn  Judge  Blackstone's  work,  and  that  the  arrange- 
ment of  the  text  follows,  very  nearly,  the  order  in  which  he  has  treated  the  subjects  jncluded 
in  his  first  and  second  volumes.  Other  subjects,  which  are  entirely  of  statutory  origm,  were 
easily  reduced  to  the  same  order,  and  arranged  in  their  proper  places.  With  audi  high 
authority,  sanctioned  as  it  has  been,  by  the  unanimous  approbation  of  all  the  judges  and  law- 
yers in  England  and  in  this  country,  whose  opinions  have  been  made  public,  we  felt  that  we 
could  proceed  firmly  and  securely. 

''  In  attaining  the  object  prescribed  to  us,  to  collect  together  the  various  provisions  on  the 
same  subject,  to  introduce  m  their  proper  places,  the  successive  alterations  which  had,  from 
time  to  time,  been  made  by  the  lep^islature,  it  was  obviouslv  impossible  to  preserve  the 
original  language  of  the  statute  which  was  amended,  and  of  the  amendments.  Parts  of 
sections  have  been  repealed  and  qualified,  and  an  amendment  has  again  been  amended. 
Enactments  are  frequently  contained  in  provisoes^  and  in  the  baste  in  which  statutes  are 
often  drawn,  the  language  fi'equentiy  does  not  express  the  precise  intent,  or  expresses  more 
than  was  intended.  In  these  cases  changes  in  phraseology  were  unavoidable.  In  other  cases 
it  became  necessary  to  break  up  sections  containing  provisions  on  distinct  subjects,  or  con- 
taining complicated  and  voluminous  details  and  provisoes,  in  order  to  distribute  them  in  their 
proper  places,  and  arrange  them  in  a  natural  order.  This  also  unavoidably  produced  a 
chan^  in  the  language.  Some  statutes  which  were  passed  in  different  years  in  England, 
explaining  or  amending  others  which  preceded  them,  have  been  copied  into  our  volumes, 
with  the  original  acts  which  were  the  subjects  of  amendment,  in  the  very  languap^e  which 
had  required  subsequent  legislation.  In  the  same  manner,  later  statutes,  which  were 
intended  to  include  prior  acts,  have  been  retained  with  the  acts  so  included.  In  some 
instances,  by  the  omission  of  preajobUa^  a  different  meaning  was  given  to  the  statutes.  In 
these  cases  great  changes  were  indispensable.  We  have  not  been  able  to  understand  why 
the  language  of  the  written  law  should  defy  all  attempt  at  improvement,  more  than  the  lan- 
guage of  an^  other  science,  or  upon  any  other  subject  It  must  be  susceptible  of  emendation 
by  undergomg  the  process  whicn  improves  every  other  production  of  human  skill,  and  more 
especially  when  new  interests  and  new  wants  arise,  which  it  was  not  originally  intended  to 
embrace.  Still,  whenever  it  was  practicable  and  consistent  with  the  genend  plan  of  the 
revision,  we  have  preferred  to  retain  the  important  words  of  the  present  statutes,  unless  they 
have  received  a  settled  construction  which  would  not  at  once  occur  to  an  attentive  reader. 
In  these  cases,  the  language  of  the  courts  has  been  substituted,  whenever  it  appeared  *  more 
plain  and  easy  to  be  understood.'  *  In  doing  so,  and  in  expressing  the  supposed  meaning  of 
various  statutes,  we  have  been  guided  by  the  decisions  of  the  chancellors  and  judges  of  our 
state,  under  whose  examination  almost  every  statute  embraced  in  this  part,  has,  at  intervals, 
been  brought  Those  decisions  form  a  body  of  practical  construction  and  exposition,  as 
honorable  to  those  who  made  them,  as  they  have  been  useful  Their  utility  will  be  consum- 
mated by  transferring  them  into  the  very  body  of  the  statute,  which  they  illustrate  and 
explain.  And  it  is  one  of  the  results  of  the  arrangements  adopted,  which  gives  us  the  pT^at- 
est  satisfaction,  that  it  has  enabled  us  to  incorporate  with  the  law,  the  expositions  it  has 
received,  and  thus  communicate  directiy  to  those  who  examine  the  statutes,  for  information 
and  government,  their  sense  and  intent,  as  understood  by  the  courts.  For  forty  years  our 
statutes  have  been  the  subject  of  professional  criticism  and  judicial  exposition.  For  centuries, 
those  borrowed  irom  England,  have  been,  in  like  manner,  illustrated  and  expounded.  If  at 
this  time,  a  knowledge  of  their  meaning,  and  of  their  defects,  has  not  been  attained,  it  proba- 
bly never  can  be  acquired.    But  it  is  believed  that  a  meaning  has  been  affixed  to  them,  that 
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their  diacrepanciefl  and  inoongruities  haye  been  aaoertained,  and  that  industry  and  care  only, 
are  necessary  to  comprehend  that  meaning,  and  to  be  apprised  of  those  aefecta  It  wul, 
therefore,  not  be  a  difncult  task  to  determine,  whether  we  haye,  or  have  not,  faithfully  ren- 
dered the  existing  law,  wheneyer  we  haye  professed  to  do  so,  and  whether  the  imperfections 
we  haye  supposed  to  exist,  are  or  are  not  such,  and  whether  the  suggested  alterations  are  or 
are  not  necessary  or  expedient 

"More  copious  notes^  and  references  to  decisions,  will  be  found  in  the  second  part,  than 
were  deemed  necessary  in  the  firsL  They  haye  been  inserted  to  explain  the  object  and 
reasons  for  any  new  proyisions,  and  to  indicate  the  authority  upon  which  any  alteration  is 
proposed.  The  different  chapters  of  the  second  part,  not  now  submitted,  will  be  presented 
as  rapidly  as  will  be  necessary  to  supply  the  legislature  with  matter  for  consideration." 

In  consequence  of  the  difficulty  of  the  subjects  embraced  m  chapter 
I.  of  the  second  part,  and  of  the  pressure  of  their  labors  during  the 
session  of  the  legislature,  the  Bevisers  were  unable  to  complete  that 
chapter  to  their  satisfaction,  until  the  ensuing  year. 

The  special  meeting  of  the  legislature  terminated  on  the  4th  of 
December,  1827,  on  which  day  a  law  was  passed  declaring  the  times 
at  which  the  chapters  which  had  been  enacted  should  commence  and 
take  effect  as  laws.  [For  the  substance  of  this  act,  see  vol.  I.  p.  XIY . 
note  prefixed  to  the  first  edition.] 

At  the  first  meeting  of  the  legislature  of  1828,  an  analysis  of  Part 
in  was  submitted  to  the  legislature,  with  a  report,  for  an  extract 
from  which  see  post  .665.  In  the  same  report,  the  following  remarks 
were  made  in  relation  to  Ohapter  I  of  Part  11: 

"  The  Revisers  have  availed  themselves  of  the  opportunity  afforded  to  mature  the  prepara- 
tion of  the  first  chapter  of  the  second  part,  and  it  will  soon  be  printed  and  submitted  to  the 
le^slature.  Its  subject  bein^  entire  and  independent^  it  becomes  wholly  immaterial,  at 
what  stage  of  the  revision,  it  is  considered." 

Some  progress  was  made  during  this  meeting,  in  the  examination 
of  the  first  chapter  of  Part  III;  but  a  special  meeting  having  again 
been  found  necessary,  one  was  appointed  to  commence  on  the  9th 
of  September,  1828.  During  the  meeting  which  commenced  on  that 
day,  the  first  chapter  of  the  second  part,  the  residue  of  the  third,  and 
the  whole  of  the  fourth,  were  reported,  and  together  with  the  portions 
of  Part  in,  previously  submitted,  were  discus^  and  enacted.  From 
a  report  made  to  the  legislature  by  Messrs.  Butlbb  and  Spencer,  on 
the  9th  of  September,  1828,  the  following  is  extracted: 

"  The  undersigned,  Revisers  of  the  statutes,  re^ectfully  report^  that  since  the  adjournment 
of  the  legislature,  they  have  completed  the  remaming  chapters  of  the  third  part  of  the  Revised 
Statutes,  and  they  are  herewith  presented  to  the  consideration  of  the  legislature  in  a  printed 
form,  with  the  exception  of  Chapter  VIL  That  chapter  has  been  printed,  and  may  be 
referred ;  but  its  delivery  will  be  delayed,  for  the  purpose  of  inserting  in  the  last  title  some 
provisions  which  have  been  suggested,  in  the  course  of  a  rigid  re-examination  of  the  existing 
statutes. 

'*It  win  be  recollected,  that  this  part  of  the  revision,  according  to  the  analysis  presented 
on  the  2d  of  January  last,  was  arranged  in  thirteen  chapters,  the  first  four  of  which  were 
presented,  and  partially  acted  upon  at  the  last  meeting.  It  has  been  found  useful  to  blend 
some  of  the  chapters,  and  in  other  respects  to  depart  fi*om  the  arrangement  originally  pro- 
posed. In  consequence  of  these  changes,  this  part  of  the  work  as  actually  prepared,  consists 
often  chapters,  a  complete  analysis  of  which  is  herewiUi  presented. 

"  The  fourth  and  last  part  of  the  statutes  proposed  to  be  revised  (relating  to  the  criminal 
law),  is  nearly  ready  for  the  press,  and  but^for  Uie  severe  illness  of  one  of  the  Re^ 
"hi 


would  hj  this  time  have  been  completed.  The  progress  ah-eady  made  in  the  chapters  or 
which  this  part  will  consist^  is  such  as  to  place  beyond  doubt  or  hazard  their  entire  comple- 
tion, in  ample  season  for  the  present  meeting  of  the  legislature. 

"A  special  report^  accompanied  by  an  analysis  of  Uie  three  chapters  of  the  fourth  part^ 
will  soon  be  presented. 
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"Chapter  I  of  the  second  part,  entitled  'Of  Real  Property,  and  of  the  nature,  qnalities  and 
alienation  of  Estates  therein,  the  completion  of  which  nas  for  some  time  been  suspended,  is 
now  in  the  press.  It  is  proper  to  state,  that  Mr.  Duer,  one  of  the  commissioners,  has  been 
exclusively  employed  for  the  last  six  weeks  in  revising  the  drafts  of  this  important  chapter, 
and  in  maturing  its  provisions;  but  that  he  is  not  responsible  for  the  execution  of  the  &ira 
and  fourth  parts;  his  other  engagements  having  (as  we  stated  to  the  joint  committee  of  the 
legislature  at  the  last  meeting)  rendered  it  impossible  for  him  to  do. more  than  to  assist  in 
the  completion  of  the  first  chapter  of  the  second  part,  and  to  give  occasional  advice  upon 
some  of  the  provisions  of  the  oUier  parts." 

In  the  report  accompanying  the  analysis  of  Part  IV,  presented  to 
the  legislature  on  the  15th  of  October,  1828,  by  Messrs.  Butlee  and 
Spengeb,  they  make  the  following'  remarks  as  to  this  part  of  the 
revision: 

^'In  preparing  the  fourth  p^art  of  the  Revised  Statutes,  the  Revisers  have  felt  a  high 
responsibility  and  a  great  anxiety  to  avoid  every  thing  that  could  safely  be  omitted.  The 
defects  in  our  criminal  laws,  have  frequently  been  the  subjects  of  communications  by  the 
different  governors  of  this  state,  and  of  propositions  in  the  legislature;  more  particularly  in 
1826,  tiiie  attention  of  the  legislature  was  earnestly  invited  to  these  defects,  by  the  message 
of  G-overnor  Clinton.  That  part  of  the  messa^  was  referred,  in  the  senate,  to  the  committee 
on  the  judiciary,  who  reported  at  some  length  on  the  subject  The  committee  concur  in  the 
sentiments  expressed  by  the  governor,  and  point  out  several  gross  defects,  but  decline  pre- 
senting any  propositions,  on  the  ground  that  the  subject  would  come  under  the  consideration 
of  ^e  Revisers.  They  remark,  *  that  it  will  be  better  to  leave  it  to  them  (the  Revisers),  to 
present  a  complete  system  on  the  subject,  than  to  attempt  any  partial  amendment  of  Uiat 
which  requires  an  entirely  new  arrangement  and  organization.^  The  report,  together  with 
so  much  of  the  message  as  related  to  the  criminal  laws,  was  referred,  by  a  resolution  of  the 
senate,  to  the  Revisers.  Several  bills,  introduced  at  the  same  session,  amending  the  criminal 
law,  were  in  like  manner  referred. 

^' Under  these  circumstances,  the  Revisers  have  supposed  they  would  neither  discharge 
their  duty,  nor  answer  the  just  expectations  of  the  legislature,  unless  they  presented  an  entire 
system,  as  perfect  as  the  time  allowed  them,  aided  by  the  most  extensive  and  diligent 
researches,  and  by  some  practical  knowledge  acquired  by  official  experience,  would  permit. 
The  codes  of  penal  law  and  of  procedure  in  criminal  cases,  prepared  by  Mr.  Livingston  for  the 
state  of  Louisiana,  have  been  invaluable  guides.  But  the  oifferent  state  of  society,  for  whidi 
our  labors  were  intended,  and  prevailing  sentiments  respecting  punishments  varying  essen- 
tially from  those  entertained  by  the  enlightened  author  of  those  codes,  have  prevented  the 
adoption  of  man^r  provisions*  suc^sted  by  him.  Nor  has  it  been  our  object  to  form  a  code 
of  the  whole  criminal  law.  In  this  department  of  our  jurisprudence,  the  peculiar  principles  of 
the  common  law  (especially  those  respecting  the  modes  of  proceeding),  which  were  framed 
for  tlie  protection  of  pem>nal  Uberty  and  private  rights,  are  so  well  understood,  generally  so 
well  denned,  and  the  greater  part,  so  well  adapted  to  a  free  government,  that  they  do  not 
require  to  be  embodied  in  statutes.  But  in  assigning  punishments  to  offences,  the  common 
law  has  long  ceased  to  be  a  guide,  and  from  the  statutes  of  England,  said  to  be  'written  in 
blood,*  we  turn  with  disgust  In  that  country,  recent  and  great  efforts  have  been  made  to 
simplify  their  criminal  laws,  and  to  reduce  their  enormous  volume.  These  efforts  and  their 
results,  have  been  before  us,  and  from  them  Tve  have  received  great  advantages;  more  parti- 
cularly, and  with  great  pleasure  do  we  acknowledge  our  obligations  to  Anthony  Hammond, 
Esq.,  a  distinguished  iurist  of  the  Inner  Temple.  This  gentleman,  at  an  early  day,  trans- 
mitted to  us  his  able  and  voluminous  reports  and  consolidations,  prepared  under  the 
employment  of  the  government,  for  the  British  parliament  They  contain  complete  digests 
of  the  British  statutes,  respecting  crimes,  with  copious  annotations  from  the  reports.  They 
have  been  of  essential  service  to  us,  ana  while  we  are  most  grateful  for  their  aid,  it  is  but 
just  to  remark,  that  they  were  not  so  generally  applicable  to  Siis  state,  as  to  relieve  us  from 
the  labor  of  newly  digesting  and  arranging  so  much  of  the  law  as  relates  to  crimes  and 
their  punishmenta  Many  changes  are  proposed,  which  were  deemed  absolutely  necessary. 
Offences  which  have  been  punished  under  some  one  general  and  undistinguishing  appellation, 
have  been  defined  and  classed.  Wherever  a  crime  could  fairly  be  considered  as  partaking 
of  different  degrees  of  atrocity,  different  grades  have  been  assigned  to  the  peculiar  circum- 
stances evincing  greater  or  less  depravity. 

*'The  reasons  ror  the  different  provisions  submitted,  and  for  the  changes  proposed,  will  be 
fonnd  in  notes  to  the  different  sections,  or  in  preliminary  notes  to  the  several  chaptera." 
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At  the  close  of  this  meeting,  the  General  Repealing  Law,  and  the 
act  "concerning  the  Revised  Statutes,"  were  reported  by  the  Revisers; 
and  the  whole  work  being  completed,  the  meeting  terminated  on  the 
10th  of  December,  1828. 

It  has  already  been  stated  that  Mr.  Spexceb  was  a  member  of  the 
Senate  at  the  time  of  his  appointment  ss  one  of  the  Revisers.  It  is 
proper  to  add  that  he  continued  in  the  Senate  until  the  end  of  the 
year  1828;  and  that  Mr.  Butleb  having  been  elected  a  member  of 
the  House  of  Assembly  from  the  county  of  Albany,  in  November, 
1827,  sat  in  that  branch  of  the  Legislature  during  the  meetings  of  the 
year  1828.  Independently  of  the  oral  explanations  they  were  enabled 
to  give,  and  of  the  part  taken  by  them  in  the  discussion  of  the  chap- 
ters as  submitted,  many  of  the  amendments  made  by  the  Legislature 
were  offered  by  Messrs.  Spenceb  and  Butleb  in  their  places  on  the 
floor. 
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ORiaiNAIj  REPORTS  OF  THE  REVISERS. 


\*  The  passages,  extracted  from  the  original  reports  of  the  Beyisers^  and  their  original 
notes,  are  inyariably  indicated  by  quotation  marks.  The  observations  now  made,  and  all 
other  matters  which  did  not  form  a  part  of  those  original  reports  or  notes,  are  included 
within  brackets,  or  printed  in  notes  at  the  foot  of  the  page. 

All  those  provisions  which  were  substantially  taken  by  the  Revisers  from  former  laws,  were 
aooompanied  by  references  to  sach  laws,  and  usually  without  any  further  remark.  In  all 
cases  where  provisions  of  this  nature  were  enacted  by  the  legislature,  in  substantially  the 
same  form  as  reported,  the  references  which  accompanied  them  have  been  republished  with 
the  Revised  Statutes,  and  therefore  are  not  repeated  in  the  following  extracts.     *      *     * 

The  phrase  "  Same  as  enacUdj"  will  be  found  of  frequent  occurrence.  It  means  that  the 
section  was  submitted  to  the  legislature,  by  the  Revisers,  in  the  rei>orted  chapter,  in  the  same 
form  in  which  it  was  enacted  by  the  legislature  and  published  in  the  firai  edition  of  the 
Revised  Statutes. 

Where  the  alteration  made  in  the  course  of  enactment,  was  merely  verbal,  or  evidently 
made  for  the  mere  purpose  of  renderinsr  the  phraseology  more  perspicuous  or  concise,  it  has 
been  deemed  sujQIcient  to  remark,  that  me  section,  as  reporte^  was  "  aubstanUaUy  the  same  tu 
enadad^'^  or  was  "  BUghHy  varied  "  by  the  legislature.  A  similar  course  has  been  adopted  in 
respect  to  more  important  alterations  made  in  statutes  of  minor  interest,  or  which  from  their 
nature  are  not  likely  to  become  the  subjects  of  judicial  construction. 


PART  I. 
OHAPTBK  I. 

07  THB  BOUITDABIBS  OF  THB  STATB  AliTD  ITS  TEBKETOKlAIi  JURIS- 

BICnON. 

TiTLB  L —  Of  the  baimdariea  of  the  state  andits  territorial  Jurt8dicti<>n. 

ISecUon  1.  Beported  in  the  same  form  as  enacted,  g  1  B.  S.  except 
the  short  preamble  preceding  the  words,  "  The  State  of  New  York  is 
houndedy  d?o.,"  which  preamble  was  inserted  by  the  Legislature.] 

Original  note  svijoined  to  g  1.  "The  sources  fix)m  which  the  above 
description  has  been  compiled,  are  generally  indicated  in  the  descrip- 
tion itself;  but  it  may  be  satisfactory  to  the  legislature  to  receive  a 

Digitized  by  LjOOQIC 


252  REVISERS'  REPORTS  AND  NOTES,  &c.  [pabt  i. 

more  particular  account  of  the  various  proceedings  by  which  our  boun- 
daries have  been  established,  than  could  be  incorporated  in  the 
statute. 

"The  patent  of  Bang  Charles  II,  to  the  Duke  of  York,  bears  date 
the  12th  of  March,  1664.  It  grants  'All  that  part  of  the  main  land 
of  New  England,  beginning  at  a  certain  place  called  or  known  by  the 
name  of  St.  Croix,  next  adjoining  to  New  Scotland,  in  America,  and 
from  thence  extending  along  the  sea  coa^t  unto  a  certain  place  called 
Pemaquea,  or  Pemequid,  and  so  up  the  river  thereof  to  the  furtherest 
head  of  the  same,  as  it  tendeth  northward;  and  extending  from  thence 
to  the  river  of  Kimbequin,  and  so  upwards,  by  the  shortest  course,  to 
the  river  Canada  northward ;  and  also  all  that  island  or  islands,  com- 
monly called  by  the  several  name  or  names  of  Meitowacks,  or  Long 
Island,  situate  and  being  towards  the  west  of  Cai)e  Cod,  and  the  nar- 
row Higansetts,  abutting  from  the  main  land,  between  the  two  rivers, 
there  c^led  or  known  by  the  several  names  of  Connecticut  and  Hud- 
son's river,  together  also  with  the  said  river  called  Hudson's  river,  and 
all  the  land  from  the  west  side  of  Connecticut  river,  to  the  east  side  of 
Delaware  bay;  and  also,  all  those  several  islands,  called  or  known  by 
the  names  of  Martin's  Vineyard  or  N^antucks,  otherwise  Nantucket: 
together,'  &c. 

"A  great  part  of  the  territory  included  within  those  bounds  had 
been  previously  granted  by,  and  was  held  under  the  patents  of  New 
Hampshire,  Massachusetts  and  Connecticut;  and  on  the  23d  of  June, 
1664,  the  Duke  of  York  conveyed  to  Lord  Berkley  and  Sir  George 
Cartaret,  the  territory  now  known  as  New  Jersey.  In  August  foUow- 
iiig.  New  York  capitulated  to  the  English,  and  Col.  Eichard  Nicolls 
took  possession,  as  deputy  governor  under  the  Duke  of  York.  Pre- 
vious to  this,  in  April,  1664,  a  commission  had  been  issued  by  Charles 
H,  to  Col.  Nicolls,  in  conjunction  with  Sir  Bobert  Carr,  George  Cart- 
ip^right  and  Samuel  Maverick,  by  which  they  were  empowered,  among 
other  things,  to  determine  ^all  differences  concerning  the  limits  £uid 
bounds  of  the  several  charters  and  jurisdictions  granted  to  the  colo- 
nies of  New  England.'  These  commissioners,  soon  after  the  surrender 
of  New  York,  were  appealed  to  to  settle  *the  bounds  of  the  patents 
granted  to  the  Duke  of  York  and  the  colony  of  Connecticut.'  On  the 
1st  of  Dee.,  1664,  they  decided,  with  the  consent  of  the  two  gover- 
nors, and  of  the  gentlemen  associated  with  the  governor  of  Connec- 
ticut, that  the  southern  bounds  of  Connecticut  were  the  sea;  that 
Long  Island  was  to  be  under  the  government  of  the  Duke  of  York; 
and  that '  the  creek  or  river  called  Mamaroneck,  reputed  to  be  about 
13  miles  to  the  east  of  Westohester,  and  a  line  drawn  from  the  east 
point  or  side,  where  the  ifresh  water  falls  into  the  salt,  at  high  water 
mark,  north-northwest  to  the  line  of  Massachusetts,  shall  be  we  west- 
ern bounds  of  the  said  colony  of  Connecticut.'  This  a(]yudication 
may  be  found  at  length  in  Smith's  History  of  New  York,  page  52, 
Alb.  edition.  Complaints  were  made,  on  the  part  of  the  Di&e  of 
York,  against  this  decision;  and  soon  after  the  second  surrender 
of  New  York  to  the  English,  which  took  place  in  1674,  debates  arose 
between  the  two  colonies  concerning  the  boundary  line.  On  the  23d 
of  November,  1683,  an  agreement  was  entered  into  between  Col.  Don- 
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gan,  then  governor  of  New  York,  and  his  council,  and  Robert  Treat, 
then  governor  of  Connecticut,  and  several  commissioners  associated 
with  him,  by  which  it  was  provided  that  the  boundary  line  should 
begin  at  Lyon's  Pointy  *at  the  mouth  of  By  ram  brook  or  river  where 
it  falls  into  the  Sound,  then  to  go  as  the  said  river  runneth,  to  the 
place  where  the  common  road  or  wading  place  over  the  said  river  is,* 
and  from  thence  to  be  mn  in  the  manner  set  forth  in  the  agreement, 
the  substance  of  which  may  be  found  in  Smith's  History,  page  276. 
It  was  also  provided  in  that  agreement,  that  in  case  certain  lines 
therein  mentioned  should  diminish  or  take  away  land  within  20  miles 
of  Hudson  river,  that  then  an  equal  quantity  should  be  added  out  of 
bounds  of  Connecticut. 

"Pursuant  to  this  agreement,  a  survey  was  made  in  the  year  1684, 
by  a  joint  commission,  and  several  lines  run.  It  was  also  ascertained, 
that  the  lines  specified  in  the  agreement  diminished  the  territory  of 
New  York  to  the  amount  of  61,440  acres ;  and  the  commissioners  there- 
fore agreed,  that  a  tract  containing  an  equal  number  of  acres  should 
be  taken  from  Connecticut,  in  an  oblong  form,  as  an  equivalent  there- 
for. The  survey  was  confirmed  by  the  governor  of  each  colony,  and 
both  the  agreement  and  survey  were  confirmed  by  the  king  on  the 
28th  of  March,  1700.  The  greater  part  of  the  bounds  remaining 
unsurveyed,  and  Connecticut  retaining  possession  of  the  equivalent 
lands^  much  difficulty,  and  many  bickerings  ensued.  Several  acts  were 
passed  by  the  colonial  assemblies,  and  many  attempts  were  made  to 
settle  the  controversy ;  but  nothing  definite  was  done  till  the  29th  of 
April,  1725,  when  an  agreement  was  entered  into  between  JFrancis 
Harrison,  Cadwallader  Colden  and  Isaac  Hicks,  commissioners  on  the 
part  of  New  York,  and  Jonathan  Law,  Samuel  Eells,  Roger  Wolcott, 
John  Cop,  and  Edmund  Lewis,  on  the  part  of  Connecticut,  by  which 
they  settled  the  principles  on  which  the  whole  line  should  be  run,  and 
on  which  the  oblong  should  be  located.  In  May,  1725,  they  run  and 
marked  the  line  from  Byram's  brook  to  the  end  of  the  east-northeast 
line  of  13  miles  and  64  rods ;  but  the  other  lines  were  not  run  till  1731. 
In  that  year  new  commissions  were  issued,  and  the  remainder  of  the 
line  to  the  south  bounds  of  Massachusetts,  including  the  oblong, 
finally  run  and  established.  The  agreement  of  1683,  and  the  surveys 
of  1684, 1725  and  1731,  have  been  followed  in  the  above  description. 

"Before  the  revolution,  there  was  much  controversy  between  New 
York  and  Massachusetts,  in  regard  to  the  western  boundaries  of  the 
latter;  and  many  ineflectual  attempts  were  made  to  settle  a  line  of 
jurisdiction  between  them.  On  the  18th  of  May,  1773,  an  agreement 
was  made  between  commissioners  appointed  by  the  two  colonies,  by 
which  it  was  provided,  that  a  line  *  beginning  at  a  place  fixed  upon 
by  the  governments  of  New  York  and  Connecticut  for  the  north- 
west comer  of  the  Oblong  or  equivelent  lands,  and  running  from  said 
comer  north  21"^  10'  32"  east,  as  the  magnetic  needle  now  points,' 
should  at  all  times  thereafter  be  the  line  of  jurisdiction  between  the 
province  of  Massachusetts  Bay  and  the  province  of  New  York.  This 
agreement  was  approved  by  the  governors  of  the  two  provinces,  but 
the  line  was  not  ran  until  after  the  revolution.  On  the  7th  of  March, 
1785,  the  legislature  of  this  state  passed  an  aet  authorizing  the  United 
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States  in  congress  assembled,  to  appoint  commissioners  to  complete 
the  running  of  the  line  of  jurisdiction,  as  agreed  upon  in  1773,  (1 
Jones  and  Yarick,  192.)  A  similar  act  was  passed  by  Massachusetts, 
on  the  29th  of  June,  1785 ;  and  Messrs.  Hutchihs,  Ewing  and  Eitten- 
house,  were  accordingly  appointed  by  congress,  on  the  2d  of  Decem- 
ber, 1785.  Their  report  was  made  on  the  1st  of  February,  1788 ;  and 
a  return  of  the  line  and  field  notes  were  filed  by  them  in  the  ofSce  of 
the  secretary  of  the  United  States.  (See  journals  of  the  old  congress, 
yols.  X.  p.  340 ;  xi.  p.  10 ;  xiii.  p.  7.) 

"  The  line  between  New  York  and  Vermont  was  not  fiilly  settled, 
until  1814.  On  the  6th  of  March,  1790,  the  legislature  of  this  state 
authorized  Robert  Yates,  John  Lansing,  jr.,  Gulian  Verplanck,  Simeon 
De  Witt,  Egbert  Benson,  and  Melancton  Smith,  to  declare  its  consent 
to  the  formation  of  that  part  of  the  ancient  colony  of  New  York  now 
included  in  Vermont,  into  a  new  state.  (2  Greenleaf,  297.)  They 
executed  a  formal  act  expressing  such  consent,  on  the  7th  of  October, 
1790.  In  that  instrument  they  declare  that  the  line  of  jurisdiction 
between  this  state  and  Vermont,  shall  be  as  follows :  *  beginning  at 
the  northwest  comer  of  the  state  of  Massachusetts  ;  thence  westward 
along  the  south  boundary  of  Pownal,  to  the  southwest  comer  thereof; 
thence  northerly  along  the  western  boundaries  of  the  townships  of 
Pownal,  Bennington,  Shaftsbury,  Arlington,  Sandgate,  Eupert,  Paw- 
let,  Wells  and  Poultney,  as  the  said  townships  are  now  held  or  pos- 
sessed, to  the  river  commonly  called  Poultney  river;  thence  down 
the  same,  through  the  middle  of  the  deepest  channel  thereof  to  East 
Bay,  thence  through  the  middle  of  deepest  channel  of  East  Bay 
and  the  waters  thereof,  to  where  the  same  communicate  with 
lake  Champlain ;  thence  through  the  middle  of  the  deepest  channel 
of  lake  Champlain,  to  the  eastward  of  the  islands  called  the  Four 
Brothers,  and  the  westward  of  the  islands  called  the  Grand  Isle,  and 
Long  Isle,  or  the  Two  Heroes,  and  to  the  westward  of  the  Isle-la- 
Mott,  to  the  4oth  degree  of  north  latitude.'  The  line  from  the  north- 
west comer  of  Massachusetts,  to  the  Poultney  river,  was  not  surveyed 
till  1814 ;  when  it  was  ran  and  established  by  Smith  Thompson, 
Simeon  De  Witt,  and  George  Tibbits,  who  had  been  appointed  on  the 
part  of  this  state,  by  the  act  of  the  8th  of  June,  1812,  (Laws  of  1812, 
p.  156,)  in  conjunction  with  commissioners  on  the  part  of  Vermont.  A 
minute  description  of  the  line  as  ran  and  established,  is  contained  in 
an  instrument  executed  by  the  commissioners,  on  the  25th  of  October, 
1814.  It  is  observable,  ttot  the  Bne  ran  in  1814  forms  several  angles 
between  the  place  of  beginning  and  the  south  bounds  of  Bennington ; 
though  on  all  the  maps  of  the  state  it  is  laid  do^n  as  a  straight  line. 
"When  the  surveyor  general  published  his  map,  he  was  obliged  to  lay 
it  down  in  this  manner ;  as  the  line  had  not  been  surveyed,  and  was 
stated  to  be  straight.  It  is  probable  that  the  compilers  of  the  maps 
published  since  1814,  have  not  been  informed  of  the  proceedings  in 
that  year. 

"  From  the  45th  degree  of  north  latitude  in  Lake  Champlain,  to  the 
northwesterly  coraer  of  the  state  in  Lake  Erie,  oiu'  bounds  are  the 
eame  as  those  of  the  United  States.  The  latter  part  of  this  line  has 
been  settled  by  the  commissioners  appointed  under  the  6th  article  of 
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the  treaty  of  Ghent ;  and  it  is  understood  that  the  settlement  of  tho 
remainder  is  in  progress  under  the  5th  article. 

"  The  western  extremity  of  this  state  derived  its  present  boundary 
from  a  cession  made  to  the  United  States,  on  the  1st  of  March,  1781, 
pursuant  to  a  law  of  this  state  passed  on  the  19th  of  February,  1780. 
(1  Jones  &  Varick,  53.)  The  act  of  cession  and  other  proceedings 
may  be  found  in  the  journals  of  the  old  congress,  vol.  vii.  p.  43  to  &. 
On  referring  to  the  act  of  cession,  it  will  be  seen  that  the  line  is 
described  in  the  alternative ;  and  that  the  ultimate  boundary  is  made 
to  depend  on  a  contingency  which  could  not  be  determined  without 
actual  survey.  Such  a  survey  was  afterwards  made,  and  the  line 
adopted  in  the  above  description,  thereby  established. 

**  The  line  along  the  north  bounds  of  Pennsylvania  was  not  fiiUy 
surveyed  until  after  the  revolution.  The  patent  to  William  Penn 
grants  all  the  territory  '  bounded  on  the  east  by  Delaware  river,  from 
twelve  miles  distant  northward  of  Newcastle  town  unto  the  three  and 
fortieth  degree  of  northern  latitude,^  extending  westward  five  degrees 
of  longitude,  and  bounded  *  on  the  north  by  the  three  and  fortieth 
degree  of  latitude.'  In  the  year  1774,  lieutenant-governor  Golden  ap- 
pointed Samuel  Holland,  and  governor  Penn  appointed  David  Ritten- 
house,  to  fix  the  beginning  of  the  43d  degree  of  north  latitude  in  the 
western  branch  of  the  Delaware,  and  to  proceed  westward  as  far  as 
the  season  would  permit,  along  the  beginning  of  said  degree.  On  the 
14th  of  December,  1774,  Messrs.  Holland  and  Rittenhouse  reported, 
that  they  had  ascertained  the  beginning  of  the  43d  degree  of  latitude 
in  the  Mohawk,  or  western  branch  of  the  Delaware,  at  a  stone  which 
they  had  planted  and  marked  on  a  small  island  in  the  river,  and  had 
marked  the  line  for  22  perches  west,  but  that  the  severity  of  the  sea- 
son prevented  them  from  proceeding  further.  In  1786,  Messrs.  James 
Clinton  and  Simeon  De  Witt,  who  had  been  appointed  on  the  part 
of  this  state,  pursuant  to  the  act  of  the  7th  of  March,  1785,  (1  Jones 
&  Varick,  194,)  in  conjunction  with  Andrew  Ellicott,  who  had  been 
appointed  by  Pennsylvania,  ran  and  marked  from  the  Delaware  river, 
90  miles  west.  The  remainder  of  the  line  to  its  western  extremity, 
was  run  and  marked  in  the  following  year,  by  Abraham  Hardenburgh 
and  William  W.  Morris,  on  the  part  of  this  state,  and  Andrew  Ellicott 
and  Andrew  Porter  for  Pennsylvania.  Prom  the  43d  degree  of 
latitude  to  the  New  Jersey  line,  the  Delaware  river,  and  probably  its 
west  bank,  is  the  boundary.  As  it  Is  possible  that  Pennsylvania  may 
dispute  our  right  to  the  whole  of  the  river,  the  above  description  merely 
provides  that  the  line  shall  run  ^down  along  the  satrf  rii'er,' leaving  the 
question,  if  It  shall  ever  arise,  to  be  settled  hereafter. 

"The  boundaries  between  New  York  and  New  Jersey,  have  been  » 
fruitful  source  of  contention.  A  history  of  the  controversy  concerning 
the  line  from  the  Hudson  to  the  Delaware,  may  be  found  in  Smith's 
History  of  New  York,  page  228  to  238,  Alb.  ed.  That  account  teiv 
minates  with  the  year  1763.  In  1762,  New  York  passed  a  law  sub- 
mitting the  controversy  to  the  king.  (Van  Schaack's  edition  of  the 
colonial  laws,  p.  421.)  A  like  act  was  passed  by  New  Jersey,  and  a 
further  one  by  New  York  in  1768.  (Van  Schaack,  p.  512.)  In  the 
mean  time  commissioners  had  been  appointed  by  the  crowBi^  who 
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determined  on  the  7th  of  October,  1769,  that  the  boundary  line 
between  the  colonies,  should  be  '  a  direct  or  straight  line  from  the 
fork  or  branch  formed  by  the  junction  of  the  stream  or  waters  called 
the  Mahackamack  [now  known  as  the  Nevesink]  with  the  river 
Delaware  or  Pishkill,  in  the  latitude  of  41^,  21'  and  37"  to  a  rock  on 
the  west  side  of  Hudson's  river  in  the  latitude  of  4lo.'  Prom  this 
decision  both  colonies  appealed  to  the  king.  Whilst  this  appeal  was 
I>e]iding,  in  February,  1772,  the  general  assembly  of  New  York  passed 
an  act  confirming  the  decree  of  the  commissioners,  and  making  pro- 
vision for  running  the  line.  (Van  Schaack,  p.  602.)  A  similar  law 
was  passed  by  New  Jersey,  and  both  received  the  royal  assent.  Pur- 
suant to  these  acts,  the  line  was  run  in  1774,  by  Messrs.  Wickham 
and  Gale  on  the  part  of  New  York,  and  Messrs.  Stevens  and  Ruther- 
ford on  the  part  of  New  Jersey. 

**From  the  rock  on  the  west  bank  of  the  Hudson  river  in  the 
latitude  of  41<^,  it  will  be  seen  that  the  description  proposed  includes 
all  the  waters  below  low  water  mark.  Our  right  to  such  a  boundary 
has  long  been  contested  by  New  Jersey,  but  the  revisers  thought  it 
their  duty  to  foUow  in  distinct  terms,  the  ancient  claims  of  the  state. 
(See  tile  report  of  the  New  York  commissioners,  Senate  journals  of 
1808,  p.  51.  See  also  1  R.  L.,  238.)  If  the  legislature  shaU  think  it 
advisable  to  modify  this  part  of  the  section,  it  may  easily  be  done; 
by  omitting  the  proposed  description  from  the  rock  on  the  west  side 
of  Hudson's  river  to  Sandy  Hook,  and  substituting  in  lieu  of  it,  the 
following  clause:  Hhen  southerly  along  the  easterly  hounds  of  New 
Jersey  to  the  place  of  heginning;  in  sudi  manner  oa  to  include  Staten 
Island^  Sec'  This  description  would  possess  the  double  advantage  of 
suiting  our  present  claims,  and  of  acconmiodating  itself  to  any  future 
arrangement  concerning  the  eastern  boundary  of  New  Jersey. 

'^In  regard  to  the  islands  belonging  to  this  state,  it  is  proper  to 
observe  that  Nantucket  and  several  other  islands  now  forming  part 
of  Massachusetts,  were  included  in  the  patent  to  the  duke  of  York, 
and  for  some  time  were  under  the  government  of  New  York,  forming 
with  Pemaquid,  the  counties  of  3uke  and  Cornwall.  The  territory 
and  islands  within  those  counties  were  claimed  by  Massachusetts,  and 
yielded  to  the  government  of  that  province  soon  after  1693. 

*' As  the  bounds  of  the  state  are  derived  from  grants,  treaties  and 
possession,  the  section  has  been  framed  in  a  declaratory  form.'' 

pThe  boundary  line  between  New  York  and  New  Jersey,  from  a  point 
in  the  middle  of  Hudson  river  opposite  to  the  point  on  the  west  shore 
thereof,  in  the  forty-first  degree  of  north  latitude,  to  the  main  sea, 
was  settled  by  an  agreement  concluded  between  the  commissioners 
of  the  two  states,  on  the  16th  of  September,  1833,  which  was  after- 
wards ratified  by  the  legislatures  of  the  states  and  by  congress.  See 
ante^  p.  175.] 

TnuB  n. —  Of  the  sovereignty  and  jurisdiction  of  the  state. 

Section  1  as  reported,  "g  1.  The  sovereignty  and  jiurisdiction  of  this 
state  extend  to  all  places  within  the  boundaries  thereof,  except  those 
ceded  to  the  United  States." 

Original  note.  <*  Special  acts  have  been  passed  at  different  times  to 
maintain  the  Bovereignty  and  juiisdiction  of  the  state  over  portions 
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of  its  tenitoiy.  Two  were  incladed  in  the  last  revisioD.  See  1  R.  L., 
127.  lb.,  238.  Instead  of  re-enacting  the  provisions  of  those  acts, 
one  of  which  is  obsolete,  it  is  conceived  that  general  provisions  refer- 
ring to  all  the  territory  of  the  state,  are  more  proper  for  a  permanent 
law." 

[S  3.  Same  as  enacted.] 

Original  note.  "Similar  to  g  4  of  the  act  1  R.  L.,  127,  and  ^  4  of  the 
act  1  R.  L.,  238.  In  framing  the  section  for  general  application,  it 
was  conceived  to  be  proper  to  include  the  case  of  suits  brought  against 
persons  deriving  title  from  this  state^  where  such  suits  involved  the 
question  of  jurisdiction." 

[S  4  and  5.  Same  bs  enacted.] 

Original  note  to  §  4  and  5.  "Sections  4  and  5  were  suggested  by  the 
1st  and  3d  ^  of  the  act  1  R.  L.,  127.  See  also  the  special  act  relative 
to  Grand  Island,  Laws  of  1819,  p.  302.  The  remedy  proposed  is  less 
severe  than  in  the  acts  referred  to,  but  it  will  probably  be  sufficient 
for  ordinary  cases.  It  was  thought  best  to  impose  the  duty  of  giving 
information  on  the  district  attorney." 

CHAPTER  11. 

OF  THE  CIVIL  DIVISIONS  OF  THE  STATE. 
Tttlb  V.  —  0/  the  several  cities  in  this  state. 

Preliminary  note.  "To  complete  this  chapter,  the  revisers  are  of 
opinion  that  it  should  contain  a  description  of  the  cities  and  their 
wards,  and  of  the  several  incorporated  villages.  They  have,  therefore, 
abstracted  from  the  several  acts  concerning  the  cities  and  villages,  the 
contents  of  this  and  the  next  title.  This  is  the  more  proper,  as  it  is 
not  expected  that  the  legislature  will  direct  the  re-publication  of  all 
those  acts.  The  acts  concerning  the  cities,  were  included  in  the  revi- 
sion of  1813 ;  but  the  laws  incorporating  viUageSj  had  then  become  so 
numerous,  that  it  was  deemed  expedient  to  omit  them.  As  they  are 
now  still  more  numerous,  they  will  probably  again  be  omitted.  But, 
even  if  republished,  with  the  other  local  laws,  it  is  conceived  that  it 
will  be  useful  to  present  in  this  place,  a  view  of  all  the  civil  divisions 
of  the  state." 

Original  note  to  §  2.  "  The  bounds  of  the  city  of  Albany  originally 
depended  on  its  charter  which  was  granted  on  the  22d  of  July,  1686. 
Prior  to  the  revolution,  there  were  frequent  debates  concerning  the 
bounds  of  the  city ;  nor  were  its  north  and  south  bounds  definitely 
settled  until  the  17th  of  July,  1800,  when  an  agreement  was 
entered  into  between  the  corporation  of  Albany  of  the  one  part, 
and  the  Hon.  Stephen  Van  Rensselaer  of  other  part,  by  which  it 
was  declared  that  the  lines  siu'veyed  by  John  R.  Bleecker  in  1764, 
should  be  the  boundary  lines  between  the  city  of  Albany  and  the 
manor  of  Rensselaerwyck.  It  was  also  agreed  that  Simeon  De  Witt 
and  John  E.  Van  Allen  should  re-survey  and  designate  the  lines 
run  by  Bleecker,  which  was  accordingly  done.  This  agreement  has 
been  followed  in  the  above  description  of  the  bounds  of  the  city.  The 
town  of  Colonic  was  added  to  the  city  in  1816.  (Laws  of  1815,  p.  44.) 
The  description  of  the  wards  is  conformable  to  the  act  of  1826,  p.  184, 
except  that  some  mistakes  in  that  act  have  been  corrected," 
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TtTLB  Vn.  as  reported,  YI.  as  enacted.  —  OenercU  praviaiona  ctmeeming  the 

erection  and  dUercUion  of  counties^  ike. 

[S  1,  2  &  3.  Same  as  enacted,  except  that  ^  1,  as  reported,  induded 
towm!] 

Original  note  fo  §  1, 2  &  3.  **  The  for^g^g  provisions  are  intended 
to  secure  a  correct  descrii)tion  of  the  territory  re£»Ted  to  in  applica- 
tions of  this  sort.  They  will  also  enable  the  surveyor-general  to 
delineate  new  towns,  &c*  on  the  map  kept  by  him,  without  subjecting 
the  towns  to  the  expense  of  an  additional  survey. 

"  Since  the  revision  of  1813,  forty-two  laws  have  been  passed,  alter- 
ing the  bounds  of  towns,  by  taking  from  one  town  and  adding  to 
another,  and  206  new  towns  have  b^n  erected.  In  the  northern  and 
western  parts  of  the  state,  the  rapid  increase  of  {population*  and  the 
convenience  of  the  inhabitants,  have  required  frequent  changes ;  but 
it  is  believed  that  towns  are  frequently  altered,  and  new  towns  some- 
times erected,  without  adequate  necessity.  It  is  respectfully  suggested 
that  a  salutary  check  may  be  imposed  on  the  improvident  alteration 
of  towns,  by  requiring  that  the  applicants,  instead  of  giving  notice* 
or  in  addition  thereto,  shall  not  be  permitted  to  present  their  applica- 
tion to  the  legislature,  untU  he  has  received  the  sanction  of  ike  hoard  of 
supervisors.  Such  a  regulation,  it  is  conceived,  would  not  only  pre- 
vent unnecessary  alterations,  but  relieve  the  legislature  from  mudi 
difficulty  and  embanrassment. 

The  Revisers  suggest  the  propriety  of  incorporating  in  this  chapter 
such  alterations  as  may  be  made  during  the  ixresent  session*  in  the 
civil  divisions  of  the  state." 

[S  4,  6  &  6,  R.  S.  inserted  by  the  legislature,  pursuant  to  recom- 
mendation of  the  Revisers,  who  reported  these  sections  as  an  addition 
to  the  Title.] 

CHAPTER  IV. 

OF  THE  BIGHTS  OF  THE  CITIZENS  ANB  INrHABITANTS  OF  TEOS  STATE* 

JExtra^ct  from  preliminary  Report  acoompanying  Chapter. 

''The  first  constitution  of  this  state,  contained  no  formal  bill  of 
rights ;  but  the  legislature  on  the  26th  of  January,  1787,  passed  an 
act  ' concerning  the  rights  of  the  citizens  of  this  state*  which  has  been 
republished  without  re-enactment  or  alteration,  in  all  the  subsequent 
revisions  of  the  laws,  though  some  parts  of  it  were  affected  soon  after 
its  passage,  by  various  provisions  in  the  constitution  of  the  United 
States.  Since  the  last  revision  of  the  laws,  other  psats  of  this  act  have 
been  substantially  incorporated  in  the  amended  constitution  of  this 
state,  and  a  higher  sanction  has  thereby  been  given  to  the  principles 
contained  in  them. 

''The  chapter  presented  has  therefore  been  compiled  from  the  act 
of  1787,  and  fix)m  the  constitution  of  this  state,  and  the  United  States. 
Each  section  has  been  framed  in  the  declaratory  form;  a  mode  of 
expression  which  the  Revisers  have  uniformly  adopted,  ^henevar  it 
has  been  found  expedient  to  incorporate  in  the  statutes,  a  constitor 
tional  provision,  or  any  other  principle  which  does  not  depend  on  t^e 
will  of  the  legislative. 
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*^The  opinion  has  frequently  been  advanced  that  a  declaration  of 
rights  by  the  legislature,  or  even  by  a  convention,  is,  in  this  country, 
nnneoessary  and  improper:  inasmuch  as  the  people  are  the  acknow- 
ledged depositaries  of  all  rights  not  expressly  granted  by  themselves; 
and  because  the  very  enumeration  of  certain  rights  seems  to  warrant 
an  inference  unfavorable  to  the  possession  of  rights  not  specified — to 
imply  that  the  rights  specified  are  conferred  by  the  authority  making 
the  declaration — and  sometimes  to  afford  a  colorable  pretext  for  the 
aBsnmption  of  powers  not  intended  to  be  granted.  These  views  were 
adopted  by  several  of  the  members  who  took  part  in  the  debates  on 
this  subject,  in  the  convention  which  firamed  the  present  constitution 
of  this  state.  (See  Carter  and  Stone's  Report  of  the  Debates  of  the 
Convention,  p.  163  to  173.)  But  they  did  not  prevent  the  convention 
from  incorporating  in  the  constitution,  several  provisions  in  the  nature 
of  a  bill  of  rights,  and  analogous  to  the  act  of  1787,  or  to  the  amend- 
ments to  the  constitution  of  the  United  States.  It  is  obvious  that  the 
objections  above  adverted  to,  are  much  stronger  when  applied  to 
the  legislature,  than  when  applied  to  a  convention  invested  with 
extraordinary  powers;  but  as  the  statute  book  contains  a  bill  of 
lights,  the  Revisers  did  not  feel  themselves  at  liberty  to  omit  it.  Nor 
do  they  know  that  any  injury  can  result,  from  the  solemn  recognition, 
by  the  legislature,  of  those  fundamental  principles  of  Uberty  and  jus- 
tice which  constitute  the  basis  of  our  government  and  laws." 

CHAPTER  Vn. 

OF  THB  LEGISLATURE. 

Extract  from  preliminary  report  of  the  Revisers. 
*^Many  subjects  are  embraced  in  this  ohapter,  which,  from  their 
intimate  connexion  with  the  fundamental  principles  of  a  free  govern- 
ment, and  the  most  valuable  rights  of  the  citizen,  demand,  and  will, 
undoubtedly  receive,  the  very  serious  attention  of  the  legislature. 
The  lE^visers  would  refer  particularly  to  the  new  provisions  which  they 
have  suggested,  in  relation  to  the  apportionment  of  the  members  of 
the  assembly;  the  enactment  and  promulgation  of  the  laws;  the 
power  of  the  respective  houses  to  punish  for  contempts;  and  the  pro- 
ceedings in  case  of  contested  elections.  The  peculiar  character  and 
importance  of  these  provisions,  seem  to  have  imposed  on  the  Revisers 
the  duty  of  attempting  a  somewhat  fuller  explanation'  of  their  views, 
than  on  other  occasions,  they  have  deemed  necessary  or  advisable. 
These  explanations  will  be  found  in  notes  subjoined  to  the  proper 
titles." 

Tttlb  XL  —  Of  tht  powers^  privileges  afid  duties  of  tJie  two  houses  and  their 

members. 

Original  note  to  UUe  IL  *'  The  amended  constitution  of  this  state  is 
silent  upon  the  subject  of  the  privileges  of  the  legislature,  or  of  either 
hot»e;  and  the  course  of  legislative  proceedings,  except  in  r^ard  to 
those  privileges  which  are  specially  defined  in  the  act  of  1788,  (1 R.  L., 
122)  has  not  been  sufficiently  uniform  >nd  clear  to  have  ripened  into 
precedent,  acquiring  the  force  of  law.  But  were  this  not  the  case,  it 
would  seem  to  be  peculiarly  proper,  that  all  the  privileges,  both  of 
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fhe  body  and  of  its  members,  shonld  be  defined  by  written  law,  since 
this  is  the  only  instance  in  which  the  legislature  both  declare  and 
apply  the  rule ;  so  that  in  many  cases,  all  ^e  functions  of  the  govern* 
ment,  legislative,  judicial  and  executive,  are  exercised  by  one  depart- 
ment. The  constitution  of  1778,  (art.  9)  provided,  'that  the  assembly, 
thus  constituted,  shall  choose  their  own  speaker,  be  judges  of  their 
own  members,  and  enjoy  the  same  privileges  and  proceed  in  doing  busi- 
ness, in  like  manner  as  ths  Assemblies  *of  fhe  colony  of  New  York  of 
right  formerly  did^ ;  and  the  act  of  1788,  which  is  copied  from  tl^ 
British  statute  12  and  13  Will.  in.  c.  3,  and  the  2  Geo.  II.  c.  24,  evi- 
dently implies  that  there  are,  at  common  law,  certain  privileges  c^  the 
legislature  and  its  members.  On  the  other  hand,  the  amended  consti- 
tution of  1821,  (art.  1,  ^  3,)  merely  provides,  that  'each  house  shaU 
determine  the  rules  of  its  own  proceedings,  and  be  the  judge  of  the 
qualifications  of  its  own  members:'  leaving  out  the  above  words  irn 
the  former  constitution  marked  in  italics.  It  is  believed  that  the 
omission  of  these  words  in  the  amended  constitution,  was  not  intended 
to  deprive,  and  cannot  have  the  effect  of  depriving,  the  two  houses  of 
the  legislature  of  the  indispensable  imwer  of  punishing  contempts^ 
which  it  has  been  determined  by  the  supreme  court  of  the  TJ.  S.  is 
possessed  by  the  houses  of  congress,  by  necessary  implication,  the 
constitution  of  the  United  States  being  equally  silent  on  this  subject. 
(See  Anderson  v.  Dunn^  6  Wheat.,  598.)  But  as  neither  the  constitu- 
tion of  this  state,  nor  any  existing  law,  has  attempted  to  define  the 
contempts  which  are  the  subject  of  punishment,  the  qnestion  recurs^ 
whether  it  is  not  proper  to  provide  a  legislative  definition  of  those 
privileges  of  the  houses,  and  their  members,  the  breach  of  which  is 
regarded  as  a  contempt,  so  as  to  remove  that  uncertainty  which  has 
hitherto  hung  over  tiie 'subject,  and  often  iMX)ved  a  snare  to  the 
unwary? 

"The  difficulty  of  defining  the  different  modes  in  which  contempts 
and  breaches  of  privilege  may  be  committed,  ought  not  to  deter  us 
from  making  the  attempt;  since  no  inconvenience  of  an  imperfect 
enumeration  and  description  of  this  class  of  offences,  and  the  punisfa- 
ment  applicable  to  each,  can  be  so  great  as  to  permit  the  law  to  rest 
silently  in  the  breasts  of  those  who  are  to  apply  it  as  cases  arise,  and 
that  too,  when  they  are  themselves  the  injured  parties. 

"The  concession  already  made,  that  each  branch  of  the  legislature 
does  possess  the  power  of  punishing  contempts,  does  not  diminish  the 
expediency  of  attempting  to  define  the  manner  in  which  a  power,  so 
vague  and  general  in  its  nature,  and  so  liable  to  abuse,  ought  to  be 
exercised.  It  is  well  remarked  by  Mr.  Jefferson,  in  his  work  on  par- 
liamentary practice,  that  'where  tiiere  is  no  fixed  law,  the  judgment 
on  any  particular  case  is  the  law  of  that  case  only,  and  dies  with  it 
When  a  new,  and  even  a  similar  case  arises,  the  judgment  which  is  to 
make,  and  at  the  same  time  apply  the  law,  is  ojpen  to  question  and 
consideration,  as  are  all  new  laws.  Perhaps  congress,  in  the  mean 
time,  in  their  care  for  the  safety  of  the  citizen,  as  well  as  that  for  th^ 
own  protection,  may  declare  by  law  what  is  necessary  and  proper  to 
enable  them  to  carry  into  execution  the  powers  vested  in  them,  and 
thereby  hang  up  a  rule  for  the  inspection  of  all,  which  may  direct  the 
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conduct  ot  the  citizen,  and  at  the  same  time  test  the  judgment  they 
shall  themselves  pronounce  in  their  own  case.'  It  is  in  conformity 
with  these  views,  that  the  new  provisions  contained  in  this  title  have 
been  framed." 

Tttlk  rV.  —  0/  the  enactment  and  promulgation  of  statutes^  and  of  the  tim4 
from  which  they  take  effect, 

[  §  11,  12,  13.  Reported  as  new,  and  same  as  enacted,  except  the 
words  "  other  than  acts  of  incorporation^''  in  §  13,  inserted  by  the 
legislature  after  "  eo/ch  tou?."]     * 

Original  note.  ''  It  is  a  plain  and  obvious  principle  of  natural  jus* 
tice  that  every  law,  before  it  becomes  obligatory,  should  be  notified 
to  those  whom  it  concerns.  This  principle  has  been  constantly  recog^ 
nized  in  every  civilized  code  deserving  the  name  of  law.  The  maxim 
which  will  not  permit  ignorance  of  the  law  to  be  alleged  as  an  excuse 
for  its  violation,  is  founded  upon  the  presumption  that  all  have  been 
furnished  with  the  means  of  knowledge,  and  upon  the  rational  princi- 
ple that  the  individual  who  has  neglected  to  avail  himself  of  those 
means,  justly  sufibrs  the  consequence  of  his  own  negligence.  But  in 
order  to  lay  a  solid  ground  for  this  presumption,  it  is  necessary  that 
.the  law  should  be  promulgated  to  those  who  are  to  be  cdfected  by  it 
To  require  obedience  to  a  law,  which  is  not,  and  can  not  be  knowui 
by  the  use  of  the  ordinary  means  of  information,  involves  all  the  mi»* 
chief  and  injustice  of  ex  post  facto  or  retrospective  laws,  which  are 
either  expressly  forbidden  by  our  written  constitutions,  or  have  been 
constantly  pronounced  void  by  our  judicial  tribunals,  as  being  con-> 
trary  to  the  principles  of  natural  justice.  The  subject  of  the  promut 
gation  of  laws  has,  therefore,  attracted  more  or  less  of  the  attention 
of  legislators,  in  all  ages  and  countries.  It  is  believed  that  a  very 
brief  review  of  the  history  of  this  subject,  will  shew  the  propriety  and 
necessity  of  some  positive  regulation  resi)ecting  it,  adapted  to  our 
institutions,  usages  and  peculiar  local  situation. 

**In  the  free  states  of  antiquity,  the  limited  extent  of  their  territory, 
and  the  publicity  of  their  political  transactions,  imparted  to  every 
citizen  a  knowledge  of  each  law,  immediately  on  its  enactment.  The 
privileges  of  the  government  were,  generally  speaking,  confined  to 
the  free  inhabitants  of  a  single  city,  all  of  whom  participated  in  the 
public  assembly,  in  the  making  of  the  laws,  and  consequently  none 
could  plead  ignorance  of  their  existence  or  provisions.  Beyond  this 
territory,  the  people  were  either  subjects  of  the  state,  or  the  slaves  of 
its  citizens,  and  their  rights  were  wholly  disregarded,  both  in  the 
framing  and  execution  of  the  laws.  Hence  under  the  Republic,  every 
Roman  citizen  was  affected  with  a  knowledge  of  the  laws,  which  had 
been  publicly  enacted  in  the  forum,  and  of  which  he  either  had,  or 
might  have  had,  full  knowledge ;  and  it  was  only  under  the  imi)erial 
government  that  the  maxim  was  first  introduced :  Non  oUigat  lex  nisi 
pramulgata^  *  a  law  has  no  force  until  it  is  promulgated^  After  the 
adoption  of  this  maxim,  it  was  the  practice  of  the  emperors  to  trans* 
mit  their  edicts  to  the  pretors,  questors  and  governors  of  provinces, 
or  other  public  magistrates,  to  whose  department  the  particular 
subject  matter  of  the  law  belonged,  to  be  by  them  promulgated  and 
carded  into  execution.    This  was  idso  the  course  with  that  species  of 
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judicial  legislation  which  they  exercised  in  their  reseriptSj  containing 
decisions  upon  particular  cases  submitted  by  these  magistrates  for 
their  decision,  and  involving  general  principles  of  jiurisprudence,  or 
the  interpretation  of  previous  ^icts. 

"Under  the  old  French  monarchy,  as  under  the  Roman  empire, 
the  will  of  the  prince  constituted  the  law  of  the  land.  But  as  that 
will  was  expressed,  not  in  any  public  deliberation,  but  in  the  secrecy 
and  silence  of  the  cabinet,  a  promulgation  of  its  determinationA 
became  necessary,  to  give  tliem  the«  force  of  law.  This  necessity  of 
publication,  subsequently  to  the  revolution,  was  still  more  distinctly 
recognized  by  the  various  national  assemblies  in  which  the  legislative 
power  of  France  was,  at  different  periods,  invested.  The  discussions 
upon  the  adoption  of  the  new  civil  code,  are  very  instructive  on  this 
important  subject,  as  well  as  on  other  questions  of  legislation.  They 
resulted  in  the  establishment  of  a  regulation,  which  is  now  the  law  of 
France,  and  by  which  every  statute  goes  into  effect,  in  the  different 
departments  of  the  kingdom,  after  its  enactment  by  the  legislature 
and  promulgation  by  the  king,  at  different  periods,  in  proportion  to 
tlie  distance  of  the  capital  of  each  department  from  Paris,  computing 
the  distances  and  times  by  a  fixed  scale.  A  similar  regulation  is 
contained  in  the  laws  of  the  state  of  Louisiana,  which  provide  for  a 
promulgation,  by  the  governor ;  and  that  every  law  shall  be  presumed 
to  be  known  at  the  seat  of  g:ovemment,  three  days  after  its  promulgi^ 
tion,  and  in  every  other  parish  of  the  state,  after  the  expiration  of  the 
same  period,  with  the  addition  of  one  day  for  every  four  leagues  from 
the  capital  to  the  place  where  the  parish  court  is  held.  These  regula- 
tions, although  they  may  seem  to  savour  of  excessive  refinement,  are 
a  remarkable  example  of  the  recognition  of  the  justice  and  expediency 
of  requiring  promulgation,  as  essential  to  the  binding  obligation  of 
laws. 

"  But  the  history  of  the  legislation  of  that  country  from  which  we 
derive  our  legal  institutions,  will  be  found  to  be  still  more  instructive 
on  the  subject  now  under  consideration.  All  the  text  writers  and 
other  authorities,  in  the  common  law  of  England,  from  the  earliest 
times  down  to  the  latest  elementary  writer  and  adjudged  case,  inform 
us,  that  by  a  legal  fiction,  every  session  of  parliament,  however  long 
its  duration,  is  considered  as  one  day  ;  and  every  act  passed  is  con- 
sidered as  having  relation  back  to  the  first  day  of  the  session,  and 
takes  effect  from  that  time,  unless  it  be  otherwise  expressly  provided 
in  the  act  itself. 

'^The  glaring  injustice  of  the  common  law  rule,  which  affects  the 
subject  with  knowledge  of  the  act,  even  before  it  was  actually  passed, 
by  relation  back  to  the  commencement  of  the  session,  became  mani- 
fest in  its  application  to  several  cases  in  the  Britii^  courts,  during  the 
latter  part  of  the  last  century,  and  at  length  produced  an  alteration 
in  the  law  of  that  country.  At  the  session  of  parliament  in  1767,  a 
duty  was  laid  upon  the  exportation  of  rice.  The  act  did  not  receive 
the  royal  assent  until  the  29th  of  June  of  that  year.  On  the  10th  of 
June,  the  party  exported  certain  rice,  and  an  information  was  after- 
wards filed  against  him  in  the  exchequer,  to  recover  the  amount  of 
the  duties ;  and  on  appeal  to  the  House  of  Lords,  it  was  determined 
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in  1772,  in  parsaanoe  of  the  opinions  of  the  12  Judges,  that  the  law 
took  eflfect  from  the  first  day  of  the  session.  (Brawn's  Pari.  Cas.,  vol. 
6,  p.  486.)  In  the  case  of  LaUess  v.  Holmes,  which  was  determined  in 
the  court  of  K.  B.  in  1792,  the  act  of  parliament  in  question  provided, 

*  that  every  deed,  boud,  &c.,  whereby  any  annuity  shall  be  granted, 
after  ihs  passing  of  this  act,  shall,  within  twenty  days  after  the  execu- 
tion thereof,  be  enrolled,'  &c.,  'otherwise  every  such  deed,  bond,  &c, 
shall  be  null  and  void.'  The  deeds  in  qnestion  were  executed  four 
months  before  the  act  received  the  royal  assent.  But  the  court  held 
them  to  be  void. 

''  In  consequence  of  this  last  decision,  the  statute  33  Geo.  lU.  c.  13^ 
was  passed,  reciting  that,  '  whereas  every  act  of  Parliament  in  which 
the  commencement  thereof  is  not  direct^  to  be  from  a  speciflck  time, 
doth  commence  from  the  first  day  of  the  session  of  Parliament  in 
which  such  act  is  passed ;  and  whereas  the  same  is  liable  to  produce 
great  and  manifest  injustice,  for  remedy  whereof  be  it  enacted,'  &c« 

*  that  the  clerk  of  the  Parliaments  shall  indorse  (in  English)  on  every 
act  of  Parliament  which  shall  pass  after  the  eighth  day  of  April,  one 
thousand  seven  hundred  and  ninety-three,  immediately  after  the  title 
of  such  act,  the  day,  month  and  year  when  the  same  shall  have  passed, 
and  shall  have  received  the  royal  assent ;  and  such  endorsement  shall 
be  taken  to  be  a  part  of  such  act,  and  to  be  the  date  of  its  commence- 
ment, where  no  other  commencement  shall  be  therein  provided.' 

"  As  the  provisions  of  the  above  statute  have  never  been  expressly 
adopted  in  this  state,  it  may  be  thought  that  the  old  common  law  rule 
must  still  be  applicable  here,  and  that  consequently  every  statute  takes 
effect  from  the  beginning  of  the  session  at  which  it  was  enacted,  unless 
some  other  time  for  its  commencement  be  provided  in  the  act  itself. 
Indeed  according  to  the  decision  in  LaUess  v.  Holmes  the  use  of  the 
ordinary  formula  ^  from  and  after  the  passing  of  this  acV  would  not  be 
sufScient  to  exempt  it  from  ithe  operation  of  the  general  rule,  which  is 
founded  upon  the  fiction  that  the  entire  period  of  the  session  is  but  a 
single  day,  and  consequently  the  act  must  be  taken  to  have  passed  on 
the  first  day.  Still  the  general  understanding  of  the  profession  in  this 
country  seems  to  be,  that  statute  laws  only  take  effect  from  the  time, 
or  date,  of  their  enactment.  But  so  far  as  the  rule  of  law  on  this 
subject  is  to  be  collected  from  judicial  decisions,  it  does  not  appear  to 
be  satisfactorily  settled. 

"  The  supreme  court  of  the  United  States,  however,  in  a  case  deter- 
mined in  1822,  incidentally  recognized  the  rule  on  this  subject  to  be, 
that  a  statute,  for  the  commencement  of  which  no  time  is  fixed  in  the 
act  itself,  commences  from  its  date,  i.  e.  from  the  day  on  which  it 
receives  the  executive  sanction.  (Mathews  v.  Zane,  7  Wheat.  Rep.  164, 
211.)  But  no  legislative  declaration,  or  judicial  decision,  recognizing 
such  a  rule,  is  referred  to  by  the  court  in  delivering  its  judgment, 
although  the  principles  connected  with  this  subject  were  much  dis- 
cussed at  the  bar. 

"  This  would  seem  therefore  to  be  one  of  those  instances  where  it  is 
expedient,  to  provide,  by  written  law,  a  precise,  clear  and  intelligible 
rule,  to  determine  the  time  when  every  statute  shall  commence  its 
operation,  where  no  time  is  expressly  provided  in  the  law  itself.    For 
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this  purpose,  it  has  heen  thought  proper  to  take  the  provisions  of  the 
British  statute  of  1793  as  the  basis,  and  to  engraft  upon  it  the  modifl- 
eation  aUowing  a  reasonable  time  after  the  law  has  received  the  execu- 
tive sanction,  to  make  it  publicly  known  throughout  the  state.  It  ia 
believed  that  this  modification  is  as  much  required  by  the  eternal  prin- 
ciples of  justice,  and  by  the  spirit  of  the  prohibition  of  retrospective 
laws,  as  the  abolition  of  the  harsh  and  absurd  common  law  rule  of  relar 
tion  itself.  A  law  which  is  unknown,  is  the  same  as  a  law  which  does 
not  exist ;  and  it  would  be  as  unjust  to  afBdot  the  rights  of  the  citizen  by 
the  one  as  by  the  other.  It  has  therefore  been  deemed  expedient  to  allow 
a  uniform  period  for  the  commencement  of  every  law,  of  twenty  days 
after  its  enactment,  as  being  amply  sufficient  to  furnish  the  means  of 
general  information,  taking  into  consideration  the  publicity  of  legislar 
tive  discussions,  the  extent  of  our  territory,  and  the  rapid  conmiunica- 
tion  of  intelligence  throughout  the  state.  If  there  be  any  necessary 
exceptions  to  the  application  of  the  general  rule,  the  legislature  may 
provide  for  them  in  the  particular  act,  and  may  thus  guard  against 
frauds  and  evasions  of  the  law,  which  might,  in  some  instances,  be 
attempted  in  anticipation  of  its  passage.  The  proposed  period  has 
been  made  uniform  throughout  the  state,  because  the  adjustment  of  a 
scale  of  times  and  distances,  like  that  adopted  in  France  and  Louisiana, 
would  be  complicated  and  inconvenient  in  practice,  and  inconsistent 
with  the  habits  and  notions  of  our  people.  The  regulation  proiKised 
by  the  Revisers,  more  nearly  resembles  the  provisions  of  the  civil  code 
recently  adopted  in  the  Netherlands ;  which  not  only  recognizes  the 
principle,  that  laws  derive  their  obligatory  force  from  due  promulga- 
tion, but  provides,  that  where  no  other  period  is  fixed  in  the  law  itself, 
*  it  shall  go  into  effect  in  every  part  of  the  kingdom  twenty  days  after 
the  date  of  the  official  journal  in  which  it  is  published.'  (Gode  civil  du 
Boyaume  des  Pays-Bas.  Liv.  1.  Dispositions  Generales,  art.  2,  3.") 

Tttlb  V.  —  0/  the  mode  of  taking  testimony  in  certain  legislative  proceedings. 
Original  note  to  the  title.  '*  The  whole  of  this  title,  except  the  first 
section,  is  new.  It  is  frequently  necessary  to  summon  witnesses  from 
remote  parts  of  the  state,  at  considerable  expense,  which  might  be 
avoided  if  the  committees  could  issue  a  commission.  The  same  power 
may  be  usefully  adopted  to  procure  the  testimony  of  witnesses  residing 
out  of  the  state ;  and  in  many  cases  it  may  be  important  to  authorize 
the  execution  of  the  commission  during  the  recess. 

"  The  present  mode  of  obtaining  evidence  in  regard  to  contested 
elections,  is  extremely  defective.  The  committee  of  elections  are  either 
compelled  to  decide  on  ex  pa/rte  and  extra-judicial  affidavits,  or  to 
require  the  attendance  of  witnesses,  x>^rhaps  from  distant  counties, 
at  the  public  expense.  If  the  latter  course  is  adopted,  great  delay 
ensues,  and  the  right  to  the  seat  may  remain  undetermined  until  a 
considerable  part  of  the  session  has  expired.  The  Revisers  have 
attempted  to  remedy  these  evils,  in  the  above  provisions  from  section 
13  to  the  end  of  the  title.  Most  of  them  have  been  borrowed  from 
the  act  of  Congress  of  the  23d  of  January,  1798." 
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CHAPTER  Vni. 

OF  THE  DUTIES  OF  THE  EXECUTIVE  OFFICERS  OF  THE  STAMJ,  AND 
OF  VARIOUS  HATTERS  CONNECTED  WITH  THEIR  RESPECTIVE  DE- 
PARTMENTS. 

JEtXtraet  fram  the  prdwiinary  report  accampa/nying  the  chapter. 
^^  This  chapter  oontams,  amongst  other  matters,  a  revision  of  the  act 

*  relative  to  the  office  and  duties  of  the  treasurer  of  this  state ' — the  act 

*  relative  to  the  office  and  duties  of  the  comptroller  of  this  state,'  the 
act  ^  concerning  the  surveyor-general  and  the  secretary  of  state,'  and 
the  act '  concerning  actions  of  ejectment  commenced  by  the  people  of 
this  state,  and  certain  duties  of  the  attorney-general.' 

*'  It  will  be  seen  that  this  chapter  by  no  means  embraces  all  the 
duties  of  the  officers  included  in  the  executive  class.  Many  of  those 
duties  are  so  intimately  connected  with  the  particular  subjects  to  which 
they  relate,  that  the  attempt  to  treat  them  separately,  it  was  found, 
would  lead  to  great  obscurity,  or  useless  repetition." 

Tttlb  Vn.  —^  Of  the  state  printer. 

[§  11, 12, 13.    Same  as  §  10, 11,  12  E.  S  j 

Origiiial  note  to  g  12.  "  New,"  ^  13.  "  1  E.  L.,  627,  §  32.  2  E.  L., 
655,  ^  2.  The  printed  statute  book  is,  by  the  common  law,  evidence 
of  the  public  acts  contained  in  it ;  but  an  inconvenient  distinction  was 
made  in  this  respect,  as  to  those  statutes  called  private  acts,  of  which 
an  examined  copy  was  required  to  be  proved,  unless  a  special  clause 
was  inserted  in  the  statute  itself,  declaring  that  it  should  be  deemed 
a  public  law.  Hence  the  provision  in  1  E.  L.,  527,  which  was  fljrat 
enacted  in  1811.  (Sess.,  34,  chap.  246,  ^  46.)  The  Eevisers  have  deemed 
it  iiroper  to  extend  that  provision,  so  as  not  only  to  include  private 
acts,  but  also  to  declare  the  general  nUe  of  evidence  as  applicable  to 
public  acts." 

Tttlb  Vni.  —  JProvisions  relating  to  two  or  wore  of  the  executive  officers. 

[5  3,  4,  6.  Same  as  §  6,  7,  8  E.  S.] 

Original  note  to  g  5.  "Laws  of  1822,  p.  125,  ^  2.  This  act,  and  that 
referred  to  under  the  la«t  section,  show  that  in  the  opinion  of  the 
legislature,  prior  incumbrancers  are  not  barred  by  a  statutory  fore- 
closure, notwithstanding  the  broad  terms  of  the  14th  §  of  the  act 
concerning  mortgages,  (1  E.  L.,  375.)  If  a  statutory  foreclosure  is  to 
have  the  same  effect  as  if  the  mortgage  had  been  foreclosed  by  a  decree 
in  equity,  against  all  pa/rties  in  interesty  this  section  and  the  last  are 
unnecessary.  Either  they  should  be  expunged,  or  the  former  provision 
should  be  modified  in  the  manner  suggested  by  the  revisers.  See  ante 
title  5,  ^  17." 

[g  7.  Substantially  same  as  §  10  E.  S.,  except  the  words,  "  at  the 
time  of  the  said  foreclosiue,  or  at  the  time  of  the  forfeiture  of  the 
original  contract,"  inserted  by  the  legislature.] 

OriginM  note.  "  Law  1824  varied.  It  is  difficult  to  understand  what 
legal  right  any  person  can  possess  to  surjJus  moneys  arising  from  a 
resale  by  the  siurveyor-geueral,  as  no  lands  are  so  sold  by  him  to  which 
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the  state  has  not  an  absolute  title.  If  it  were  the  intention  of  the 
legislature  to  give  to  the  former  purchaser  or  mortgagor  of  such  lands, 
the  surplus  moneys  beyond  the  amount  due  on  the  certificate  or 
mortgage,  to  carry  that  intention  into  effect,  an  express  provision 
declaring  the  right  of  such  persons  and  their  representatives,  would 
seem  indispensable.  It  would,  perhaps,  be  more  advisable  to  expunge 
entirely  the  provision  as  appUcable  to  sales  by  the  surveyor-generaL" 

CHAPTER  IX. 

OP    THE    FUNDS,   KBVBNUB,    BXPBNDITUBES    A2^    PBOPERTY  OP  THE 
STATE,  AND  THE  ADMINISTRATION  THBREOP. 

TrTLB  VI.  —  Of  mortgages  to  the  people  of  this  state^  and  the  foredodwre 

thereof 

[g  17  of  title  5,  chap.  8  as  reported.] 

Original  note.  "  1  E.  L.  375,  g  14.  The  Eevisers  perceive  no  good 
reason  for  giving  to  a  statutory  foreclosure,  in  the  case  of  the  state, 
any  greater  effect  than  in  the  case  of  an  individual.  At  all  events, 
the  provision  ought  to  be  so  limited  as  to  save  the  rights  of  prior 
incumbrances." 

[5  23  to  36,  substantially  same  as  enacted  §  7  to  20  E.  S.] 

Original  note.  "  The  foregoing  provisions  from  section  25,  have  been 
chiefly  compiled  from  the  following  acts :  1  E.  L.  485,  ^  3, 4,  7  and  8. 
Laws  of  1814,  p.  31,  §  4 :  laws  of  1822,  p.  286,  §  1,  2  and  3 ;  and  laws 
of  1825,  p.  378.  Some  of  them  are  either  wholly  or  partly  new.  One 
object  of  the  Eevisers  has  been  to  place  these  sales,  whether  made  on 
a  foreclosure  by  notice  or  decree,  on  the  same  footing ;  another  to 
make  them  intelligible  and  consistent,  there  being  many  omissions 
and  ambiguities  in  the  existing  laws  applicable  to  the  subject*" 

«  OHAPTBE  XI." 

"OP  THE  POWERS,  DUTIES  AND  PRIVTLEaES  OF  TOWNS." 

"Tttle  I. —  Of  towns  as  bodies  corporate^ 

"  Artiolk  I. —  0/ the  powers  and  rights  of  towns  as  bodies  corporate," 

[§  1,  2,  3.  Same  as  enacted.] 

Original  note.  "  This  article  is  wholly  new  in  its  present  form.  The 
first  section  is  conformable  to  the  decision  of  the  court  of  chancery  of 
this  state,  in  the  case  of  the  Town  of  North  Hempstead  vs.  the  Town 
of  Hempstead^  (1  Hop.  Eep.  288.)  See  also  the  case  of  Denton  and 
others  V.  Jackson  and  others,  (2  Johns.  Ob.  Eep.  320.)  The  doctrine 
that  towns  are,  for  certain  puq)oses,  corporations,  has  been  in  several 
instances  incidentally  recognized  by  the  legislature ;  and  by  the  act 
of  the  8th  March,  1826,  (Laws  of  1826,  p.  47,)  the  supervisors  of  the 
several  towns  in  this  state  are  expressly  empowered  to  take  and  hold 
lauds  for  burial  grounds,  for  the  use  of  their  respective  towns.  It  is 
conceived  that  the  powers  of  towns  as  bodies  corporate  ought  not 
to  rest  upon  judicial  legislation;  and  the  Eevisers  have  therefore 
attempted  to  give,  in  the  first  section  of  this  article,  a  statutory  defini- 
tion of  those  powers.  Section  2  contains  a  proper  limitation  of  the 
powers  given  in  the  preceding  section.    The  latter  clause  of  ^  3  was 
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suggested  by  the  case  of  Jackson  vs.  Hartwell,  (8  Johns.  Rep.  422,) 
and  is  proposed  to  prevent  the  failore  of  informal  grants  to  towns 
nnder  the  like  circumstances.  If  the  provisions  of  this  title  are 
adopted  by  the  legislature,  it  will  be  unnecessary  to  re-enact  the  act 
of  the  8th  of  March,  1826.  (Laws  of  1826,  p.  47,)  the  special  power  to 
hold  burial  grounds  given  by  that  act,  being  included  in  the  general 
powers  enumerated  in  the  first  section." 

"  Abtiolb  IL —  Ofiht  effeda  of  a  division  of  a  town  on  its  eorporaie  rights  and  liberties.** 

§  4  OS  reported,  "  §  4.  When  a  town  seised  of  lands  shall  be  divided 
into  two  or  more  towns,  or  shall  be  altered  in  its  limits  by  the  annex- 
ing of  a  part  of  its  territory  to  another  town  or  towns,  each  town  shall 
become  seised  to  its  own  use  of  such  part  of  said  lands  as  shall  be 
included  within  its  limits,  as  settled  by  such  division  or  alteration." 

Original  note.  ^^  This  is  one  of  the  principles  established  in  the  case 
of  North  Hempstead  v.  Hempstead^  before  referred  to.  Without  intend- 
ing to  express  any  opinion  as  to  its  voMdity^  the  Revisers  would  respect- 
fully suggest  that  the  justice  of  the  rule  may  well  be  doubted,  and  that 
some  equitable  mode  of  apportioning  the  value  of  such  town  lands 
between  the  new  towns,  would  seem  to  be  required." 

[This  section  as  reported  not  enacted.  ^  4,  5,  6  R.  S.  adopt  and 
carry  out  the  suggestion  of  the  Revisers  in  the  preceding  note.] 

[g  5,  6.  Substantially  enacted,  §  7,  8  R.  S.  and  conformed  to  the 
preceding  sections.] 

Original  note.  "  New  as  a  general  provision,  but  conformable  to  the 
course  generally  prescribed  upon  the  division  or  alteration  of  towns. 
See  Laws  of  1827,  p.  16, 26,  37,  45,  70,  95, 102, 117, 178,  209,  217, 233, 
345,  346,  359." 

^^Abtiglb  TV.— Of  division  /cnce»."— [Title  enlarged.] 
Original  note  to  the  article.  '*  The  17th  section  of  the  act  *  relative  to 
the  duties  and  privileges  of  towns,'  (2  R.  L.  133,)  appears  to  be  quite 
defective.  It  does  not  provide  with  sufiicient  clearness  for  the  decision 
of  disputes  touching  the  propriety  of  erecting  a  division  fence  where 
none  has  before  been  made ;  it  gives  the  fence  viewers  no  power  to 
examine  witnesses ;  and  it  does  not  require  them  to  reduce  their 
decisions  to  writing.  The  provision  that  i>ersons  who  have  made  their 
proportion  of  a  division  fence  may  remove  it  and  lay  open  their  lands, 
on  giving  three  months  notice  to  the  person  in  iK)sse6sion  of  the 
adjoining  lands,  seems  also  to  be  inconsistent  with  the  first  clause  of 
the  section,  which  declares  that '  where  the  lands  or  meadows  of  any 
two  or  more  persons  shall  join  each  other,  each  of  them  shaU  make  amd 
maintain  a  just  proportion  of  the  division  fence  between  them,  except 
such  persons  shall  choose  to  let  their  lands  or  meadows  lay  vacant  and 
open.'  This  inconsistency  is  not  found  in  the  original  act,  which  was 
passed  in  1750,  (1  Smith  and  Livingston,  426 ;  1  Van  Schaack,  290, 
^  3.)  The  first  clause  of  the  section  as  originally  framed  is  as  follows : 
'  Where  any  person  or  persons  already  have,  or  hereafter  shall  set  his 
or  their  fence  in  the  partition  line  of  lands  and  meadows  between  him 
and  them,  or  his  or  their  neighbor  or  neighbors ;  they  shall  make  and 
maintain  the  division  fence  equally  between  them^  except  any  person 
ie  wiXti/ng  to  let  his  land  or  meadow  be  vacant  for  common  feeding.' 
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"  In  the  revision  by  Jones  and  Varick,  (2  Jones  and  Vaiick,  338,) 
the  phraseology  of  the  clause  is  somewhat  varied  but  ite  effect  is  the 
same.  It  is  as  follows :  *  Where  the  lands  or  meadows  of  any  two  or 
more  persons  shall  join  each  other,  each  of  them  shall  make  and  main- 
tain a  just  proportion  of  the  division  or  partition  fence  between  them, 
except  such  persons  as  shall  choose  to  let  their  lands  or  meadows  lay 
vacant  and  open.' 

"  In  the  revision  in  1801,  (1  K.  &  R.  325,  ^  14,)  the  word  as  in  flie 
latter  part  of  the  clause  wa^  omitted,  perhaps  through  a  clerical  error, 
but  its  effect  was  to  produce  the  incongruity  above  mentioned.  The 
Revisers  have  endeavored  to  remedy  these  defects,  and  have  also  in- 
troduced a  new  provision  in  regard  to  the  removal  of  fences,  which  it 
is  believed  will  be  found  of  great  practical  utility." 

"CHAPTER  XII." 

"  OF    THE    POWEBS,  DUTIES    AKD    PRIVILEGES    OF   OOUJKTnES,  AND    OP 
GEBXAIN  COUNTY   OFFIOBBS." 

"Tttle  I. — Cf  counties  as  bodies  corporaie.^* 

Articles  I  &  II. — Ihtacted  as  resorted. 

Original  note  to  tide.  "  This  title  is,  in  general,  analogous  to  the 
first  title  of  chapter  XI.  See  notes  thereto.  See  also  the  case  of 
Jackson  vs.  Corey,  8  Johns.  Eep.  385 ;  and  the  eighth  section  of  the 
act  "/or  defraying  the  public  arid  necessary  charges  of  countiesj^*  &c. 
(2  £.  L.  140,)  the  spirit  of  which  has  been  preserved  in  the  three  first 
sections. 

"  Tttlb  IV. — MisceUaneoits  and  special  provisions?^ 

[S  3.  Substantially  same  as  enacted.] 

Original  note.  "  1  E.  L.  499,  %  16,  17.    2  E.  L.  26, 138.    Laws  of 
1821,  p.  114,  ^  3 ;  p.  189,  ^  1  and  2 ;  1822,  p.  102  ;  p.  281,  §  27 ;  1823, 
p.  210,  ^  6.    And  partly  new,  but  conformable  to  law  and  practioe. 
See  also  18  Johns.  E.  242 ;  2  Oowen's  Eep.  531." 
« 

"OHAPTEE  Xni." 

"  OF  THE  ASSESSMENT  AND  COLLECTION  OF  TAXES." 
"Title  I. — Of  tJie property  liable  to  taxation.^^ 

Original  note  to  Title.  **  The  law  of  1823  is  not  sufficiently  dear  in 
its  description  of  the  property  liable  to,  or  exempt  ftom,  taxation. 
In  the  foregoing  sections,  the  Eevisers  have  attempted  to  remove  the 
ambiguities,  and  to  express  the  effect,  as  dedaied  or  to  be  iolplied, 
of  the  original  provisions,  without  introducing  any  new  principle. 
But  they  cannot  refrain  from  submitting  the  inqury,  whether  in  the 
taxation  of  debts  and  mortgages,  the  following  should  not  be  exoepted : 

''  1.  Debts  due  for  the  purchaae  money  of  lands  sold,  where  the  v^i- 
dee  is  in  possession,  but  where  the  title  has  not  been  conveyed,  and 
there  is  no  personal  or  other  security  for  the  debt. 

*^  2.  Mortgages  where  the  land  is  the  only  security  for  the  mor<^;age 
money. 

''  3.  Debts  due  for  rents  of  lands,  where  the  landlord  has  a  right  to 
re-enter  on  default  of  payment,  but  has  no  other  security- 
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^*  In  each  of  these  oases,  the  occupant  will  be  taxed  for  the  fiill  value 
of  tiie  land,  as  if  the  title  were  absolute ;  and  as  the  land  itself 
furnishes  in  each  case  a  security  for  the  amount  due  to  the  vendor, 
mortga^^  or  landlord,  they  will  be  taxed  as  for  debts  due  from 
solvent  debtorsy  to  the  whole  amount  of  such  debts  if  the  land  is  suffi* 
eient  seeurity  for  the  whole,  and  if  not,  then  to  the  extent  of  its  value. 
If  there  is  no  other  security,  these  will  be  cases  of  double  taxation.'' 

CHAPTER  XV. 

"OP  PUBLIC  DrSTEUCnON." 

TnuB  L  —  ^^  0/  the  university  of  this  state^  and  of  the  foundation  and  ffovem- 
ment  of  colleges^  academiea  and  select  schools,^* 

Arholb  L — "  0/  the  arganigaUon  and  powers  of  the  board  of  regents, 

[^  6  to  15.  Same  as  enacted,  except  the  words,  '*and  sehooUj^^  after 
^* academies j'^  reported  in  ^  15,  but  omitted  in  statute;  ^  8  &  11  re- 
ported as  alterations  of  former  law.] 

Originai  note  to  §  15.  "The  Revisers,  in  this  section,  have  consoli- 
dated the  two  clauses  at  the  commencement  of  the  third  section,  and 
have  extended  the  powers  to  report  the  state  of  the  colleges  to  acade- 
mies and  schools;  but  the  section  has  been  so  framed  as  to  avoid  all 
questions  arising  under  the  present  laws  and  the  existing  charters  of 
colleges,  respecting  the  nature  and  extent  of  the  visitatorial  power 
of  the  regents  of  the  university,  and  to  leave  that  subject  entirely 
unaffected  by  the  revision.  The  Revisers  have  not  attempted  to 
remove  the  ambiguity  of  the  existing  law,  because  no  expression  of 
the  legislative  opinion  can  alter  or  impair  the  rights  of  the  colleges  as 
fixed  by  their  charters.'' 

Ariioui  UL  — ''  Of  (he  powers  and  dut&s  of  trustees  of  eoHeges," 

I S  36  to  42.  Same  as  enacted  article  second,  g  31  to  37  R.  S.,  except 
a  mw  verbal  alterations.] 

Original  note  to  article.  "  The  act  of  1787,  *  relative  to.  the  university,* 
(1  R.  L.,  260,  ^  6,)  declares  that  all  colleges  hereafter  to  be  incorpo- 
rated by  the  regents,  shall  ei\joy  the  righte  and  privileges,  enjoyed  by 
Oolumbia  college,  under  the  act  of  April  13,  1787  (1  Greenl.,  434). 
But  Oolumbia  college  surrendered  its  charter  in  1810  and  received  a 
new  one,  which  has  been  incorporated  in  the  'act  relating  to  the 
different  colleges  within  this  state*  (2  R.  L.,  p.  265),  from  which  the 
preceding  provisions  have  been  principally  taken,  with  some  modifica- 
tions that  are  denoted  by  italics,  and  one  of  which  is  proposed  by  the 
Revisers  to  obviate  the  inconveniences  which  it  seems  to  them  may 
arise  from  the  decision  in  the  case  of  the  Auburn  academy  vs.  Stong 
(1  Hopkins,  p.  278)." 

[The  clauses  in  italics  alluded  to  in  the  preceding  note,  were  the 
following;  In  sub.  4  of  ^  41—36  R.  S.— "to  take  and  hold  by  gift, 
grant  or  devise^  any  real  or^^ — in  sub.  8,  '^unless  employed  under  a  spe* 
eial  contraxity^  and  in  sub.  9,  "  and  every  professor^  tutor ^  or  other  offioer 
employed  under  a  specidl  contract;^*  and  ^'stating  the  misbehamor  in 
office  J  incapacity  or  immoral  conduct  of  the  person  sought  to  be  removed*^^'} 
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"  Title  II. —  Of  common  sehooh.^ 
"Artiolb  Y. —  Of  the  formation  of  school  districts^  and  of  the  choice^  duties  andpovfers  of  their 

officers:* 

[S  79,  80,  81.  Same  as  enacted.] 

Original  note  to  §  81.  ''  Such  a  provision  as  that  here  proposed,  for 
exempting  the  party  from  paying  a  second  time  within  four  years  any 
tax  for  building  a  school  house,  seems  more  simple  and  convenient 
than  the  circuitous  process  prescribed  by  the  thirty-first  section  of  the 
old  act,  to  enable  him  to  recover  it  back.'' 


>» 


[g  82  to  87.  Same  as  enacted,  except  in  §  83,  the  word  **  three 
before  ^^years,^^  inserted  by  the  legislature;  and  in  ^  87,  the  word 
^^may^^  substituted  for  "sfcaB,"  and  the  words  following  ^^  manner ^^ 
added  by  the  legislature.  <^  87  reported  as  a  modification  of  existing 
law.] 

Original  note  to  S  82.  "New.  See  Assembly  files,  1826,  Nos.  140, 
144."— §  87  "modified." 

[g  88.  Same  as  enacted,  except  the  words,  ^^  every  person,^^  reported 
*^  each  of  the  inhabitants"  and  the  words  following  "^fomand,"  reported 
as  follows:  "  To  levy  the  same  by  a  distress  and  sale  of  his  goods  and 
chattels,  together  with  the  costs  and  charges  of  such  distress  and  sale, 
and  to  make  a  return  of  such  warrant  within  thirty  days  after  the 
delivery  thereof."] 

Original  note.  "Laws  1819,  p.  202,  ^  28.  The  form  of  the  warrant 
will  be  given  by  the  superintendent,  in  the  forms  to  be  prepared  by 
him  and  annexed  to  this  Title.  Quere.  Would  it  not  be  advisable  to 
strike  out  the  words  'distress  and  sale,'  and  thus  give  to  the  warrant 
the  effect  of  an  ordinary  execution  against  the  goods  and  chattels." 

[S  92.  Same  as  ^  93  R.  S.,  except  the  last  clause  after  ^'qualificO' 
tiony"  which  was  reported  as  follows:  "either  from  the  inspectors  of 
common  schools  for  the  town  in  which  he  shall  be  employed,  or  from 
the  county  board  of  inspectors  of  the  county  to  which  such  town  shall 
belong."] 

OrQinal  note.  "New.    That  the  certificate  of  a  teacher  is  only  of 
force  in  the  town  in  which  it  is  given,  seems  to  be  implied  in  the 
.  existing  law,  and  such  is  the  construction  which  the  superintendent 
has  unBbrmly  given  to  the  act." 

[S  93,  94,  95.  Same  as  %  94,  95,  96  R.  S.,  except  the  ages  reported 
as  before,  and  the  words,  "ami  shaU  also  he  deemed  guilty  of  a  mi<- 
.  demeanor,''  in  ^  95  (96  R.  S.),  added  by  the  legislature.] 

Original  note  to  §  95.  "Laws  1819,  p.  204,  §  28,  modified.  This 
penalty  appears  to  the  Revisers  very  slight,  when  compared  with  the 
■  nature  of  the  offence.  They  would  respectftilly  suggest,  that  to  sign 
a  false  report  with  a  fraudulent  intent,  is  a  crime  in  moral  turpitude 
hardly  if  at  all  distinguishable  from  forgery.  To  punish  it  by  indict- 
ment and  imprisonment,  would  seem  more  fitting  than  to  treat  it  as 
.  an  offence  to  be  atoned  for  by  a  slight  pecuniary  mulct." 

" Title  IV.— Of  the  gospel  and  school  lots:' 
[Enacted  as  reported,  except  in  ^  5  the  words  "  the  other  putKe 

monies j''  reported  "  the  personal  property.*'] 

Original  note  to  §  7.  "This  and  the  two  preceding  sections  aie 

new  as  general  provisions,  but  are  conformable  to  the  course  usually 
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• 

adopted  in  cases  of  this  sort.    See  Laws  of  1821,  p.  239,  ^  4.    And 
see  also  chapter  11,  title  1,  article  2." 

Original  note  to  title.  **  The  lands  which  have  been  at  different  times 
reserved  from  various  grants  of  the  public  domain  of  this  state,  for 
the  support  of  the  gospel  and  common  schools,  are  the  following : 

"  1.  One  lot  of  6^  acres  in  each  of  the  28  townships  in  the  Military 
Tract: 

"  2-  Forty  lots  of  250  acres  in  the  20  townships  west  of  the  Unadilla 
river,  amounting  to  10,000  acres : 

"  3.  One  lot  of  640  acres  in  each  of  the  townships  of  Payette,  Clin- 
ton, Greene,  Warren,  Chenango,  Sydney  and  Camden,  in  tiie  counties 
of  Broome  and  Chenango : 

"  4.  Ten  lots  of  640  acres  in  the  townships  along  the  St.  Lawrence: 

"  6.  Sixteen  lots  of  640  acres  in  Totten  and  Cro^eld's  purchase. 

"  The  following  is  a  concise  analysis  of  the  principal  laws  relating 
to  these  different  tracts : 

"1.  By  the  act  of  the  28th  February,  1789,  entitled  *  An  act  to 
appropriate  the  lands  set  apart  to  the  use  of  the  troops  of  the  line  of 
tWs  state,  lately  serving  in  the  army  of  the  United  States,'  (Greenl., 
vol.  2,  p.  284,  §  6)  one  lot  in  each  township  in  the  Military  Tract  was 
reserved  for  the  use  of  schools  and  the  support  of  the  gospel.  But 
the  lots  so  reserved  not  having  been  designated,  provision  was  made 
for  that  purpose  by  the  act  of  the  11th  April,  1796,  entitled  *  An 
act  for  the  further  direction  of  the  commissioners  of  the  land-office,  and 
for  other  purposes  therein  mentioned.'  (Webst.,  vol.  3,  p.  203).  By 
the  act  of  March  23d,  1798,  of  April  4th,  1807,  and  of  April  11th, 
1808,  (1  K  k  L.,  p.  219-221),  these  lots  were  vested  in  the  supervi- 
sors, and  in  certain  commissioners  to  be  chosen  in  the  respective 
towns,  with  power, 

"  To  take  possession  of  the  lots : 

"  To  lease  them  for  a  term  not  exceeding  twenty-one  years : 

**  To  institute  suits  for  the  recovery  of  possession,  and  for  trespasses 
committed  on  the  lands. 

"  And  it  was  made  their  duty, 

*'  To  apply  the  proceeds  in  a  certain  manner  to  the  support  of  the 
gospel  and  schools : 

"  To  report  to  the  annual  town  meeting  their  proceedings  under 
the  acts : 

'*  To  deliver  over  to  their  successors  the  papers  and  monies  relating 
to  their  trust. 

*'  By  the  second  section  of  the  last  mentioned  act  (of  1808),  these 
provisions  were  extended  to  all  the  townships  in  the  state  in  which 
lots  were  reserved  for  support  of  the  gospel  and  schools.  (1  N.  E.  L., 
p.  222.) 

"  But  these  provisions  were  superseded,  so  far  as  respects  all  the 
towns  in  the  county  of  Cortland,  and  certain  towns  (which  are. 
enumerated )  -  in  the  counties  of  Seneca,  Cayuga,  Onondaga  and 
Broome,  by  the  act  of  April  2d,  1813,  entitled  'An  act  concerning 
the  gospel  and  school  lots,'  (Sessw  Iiaws,  1813>  eh,  100),  which  was 
amended  by  the  recent  act  of  February  2d,  1826,  ch,  30,  and  by  which 
,tbe  lots  in  tiiose  towns  are  vested  in  trvMae^  to  be  chosen  ia  eaoh 
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town,  with  powers  similar  to  those  given  by  the  fonner  laws  to  the 
supervisors  and  commissioners,  and  the  additional  power  of  selling 
the  lots  and  investing  the  proceeds  for  the  same  purposes.  The  pro- 
Visions  of  the  act  of  1813  have  been  at  various  times  extended  to 
other  towns  and  counties,  sometimes  by  a  general  reference  to  that 
act,  at  others  by  transcribing  its  enactments.  They  have  also  been 
occasionally  extended  to  the  towns  included  in  the  twenty  townships 
west  of  the  TJnadilla  river. 

"2.  By  the  act  of  the  25th  February,  1789,  (1  N.  E.  L.,  219, 
Greenl.,  vol.  2,  p.  265 ;  Kent  &  Bade,  vol.  2,  p.  254),  the  surveyor- 
general  was  directed  to  survey  twenty  townships  in  the  (then)  county 
of  Chenango,  and  to  mark  oh  the  map  in  eaoh  township  one  lot  of 
250  acres,  Q-ospd^  and  one  other  lot.  Schools;  and  it  was  provided  that 
*tiie  lots  so  marked  shall  not  be  sold,  but  the  lot  so  marked  gospd 
shall  be  reserved  for  and  applied  to  supporting  the  gospel  in  such 
township,  and  the  lots  marked  schools  for  the  use  of  schools  in  such 
township.'  These  lands  having  been,  notwithstanding  this  reserva- 
tion, subsequently  sold  by  the  commissioners  of  the  land-office,  under 
the  general  provisions  of  the  act  authorizing  them  to  sell  the  waste 
and  unappropriated  lands  belonging  to  the  state ;  the  surveyor-gene- 
ral was  directed  by  the  act  of  April  10th,  1805,  (Sess.  28,  ch.  136),  to 
cause  forty  lots  out  of  the  unappropriated  lands  in  the  western  district, 
of  250  acres  each,  to  be  surveyed,  and  one  half  to  be  marked  Crospel^ 
and  the  other  Schools^  being  instead  of  the  lands  appropriated  by  the 
act  of  February,  28th,  1789.  By  the  act  of  April  11th,  1808,  (Sess. 
31,  ch.  237,  §  5),  the  surveyor-general  was  directed  to  lay  out  these 
forty  lots  in  the  tract  then  recently  purchased  of  the  Oneida  Indians, 
south  of,  and  adjoining  the  Oneida  lake,  or  on  such  lots  in  the  military 
tract  as  then  belonged  to  the  state.  The  forty  lots  were  accordingly 
surveyed  and  laid  out  in  the  tract  purchased  of  the  Oneida  Indians ; 
and  by  the  act  of  June  16th,  1812,  (Sess.  35,  ch.  177),  the  inhabitants 
of  each  of  the  twenty  townships  west  of  the  TJnadilla  river,  in  the 
(then)  counties  of  Chenango,  Madison  and  Oneida,  comprising  the 
lands  in  question,  were  autnorized  to  elect  an  agent  to  take  charge  of 
the  lots,  with  power, 

"  To  lease  them  for  a  term  not  exceeding  seven  years : 

"To  commence  suits  against  persons  intending  or  committing  tres- 
passes upon  the  lands : 

"  To  apply  the  monies  to  the  supi)ort  of  common  schools  in  each 
township,  in  such  manner  as  shall  be  directed  by  a  vote  of  the  town : 

"  To  sell  the  land,  when  so  directed  by  a  vote  of  the  town : 

"To  receive  the  purchase  money  or  securities  therefor,  and  hold 
the  same  subject  to  the  order  of  the  town,  for  the  support  of  common 
schools : 

"  The  object  of  the  preceding  draught  has  been  to  subject  the  gos- 
'pel  and  school  lots  tIm)ughout  the  state  to  one  uniform  system  of 
administration,  leaving  the  appropriation  of  their  rents  and  profits  on 
the  proceeds  of  their  sale  to  the  various  provisions  which  have  been 
or  may  hereafter  be  made  by  the  legislature.  It  is  respectfully  sub- 
mitted that  no  good  reason  exists  for  preserving  the  present  multifa- 
rious and  discordant  regulations  on  this  subject,  if  they  can  be  reduced 
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to  nniformity  without  disturbing  existiug  local  arrangemeuts  as  to 
the  appiopriation  of  the  funds,  and  without  violating  the  good  faith 
of  legislative  grants  and  other  contracts  which  Imve  been  made 
respecting  these  lands.  These  objects,  it  is  believed,  will  be  attained 
by  the  adoption  of  the  proposed  sections,  which  will  disencumber  the 
statute  book  of  a  voluminous  mass  of  legislation  on  this  subject, 
afford  the  means  of  convenient  reference  to  the  laws  relating  to  it, 
and  famish  a  groundwork  on  which  such  alterations,  whether  of  a 
general  or  local  character,  as  may  hereafber  be  found  expedient,  may 
be  disposed  in  a  methodical  arrangement.  As  the  various  special  and 
local  provisions  which  have  been  made  by  the  legislature  at  different 
times,  appropriating  the  lots  originally  reserved  for  the  support  of  the 
gospel  and  schools  to  certain  spectQc  purposes  connected  with  those 
objects,  are  to  be  considered  as  legislative  grants,  which  cannot  be 
repealed  or  altered  by  the  legislature  without  the  consent  of  the 
towns  in  which  they  have  been  made,  (see  Oranch's  Rep.,  vol.  9,  p. 
292,  336,  Pawlet  v.  Otark),  it  has  been  deemed  improper  to  propose 
any  change  either  in  their  substance,  arrangement  or  phraseology. 
They  will,  therefore,  if  the  legislature  direct  their  publication,  be 
collected  and  published,  together  with  the  other  public  laws  of  the 
state  of  a  local  and  miscellaneous  character." 

CHAPTER  XVI. 

"OF  HIGHWAYS,  BRIDGES  AKD  FERRIES." 
"Tftlb  L — Of  highways  and  bridges" 

^  AjtnoLE  L — Of  the  €fficen  entrusted  vnih  ihe  care  and  superintendence  of  highways  and 
bridges^  and  their  general  pouters  and  duties" 

[5  13  to  17.  Same  as  ^  14  to  18  E.  S.  except  in  ^  15—16  E.  S.— the 
words  **ar  a  majority  of  them''  after  ''towny''  in  sub.  3,  omitted  by 
the  legislature.  This  case  however,  and  all  similar  cases  under  this 
Title,  are  provided  for,  post,  §  117 — [^  125  E.  S.]  Original  note  to 
%  13.    "2  E.  L.,  274.    Partly  new.    See  11  J.  E.,  432." 

Original  note  to  §17.  "This  and  the  last  section  are  intended  as  a 
substitute  for  the  6th  section  of  the  act  of  1826,  (Laws  of  1826,  p. 
229.)  The  Eevisers  have  uniformly  omitted  all  provisions  authorizing 
common  informers  to  sue  for  their  own  benefit,  and  it  is  presumed 
the  above  sections  will  answer  the  purposes  intended  by  the  act  of 
1826,  without  being  liable  to  the  serious  objections  applicable  to  the 
other  system." 

"  Articlb  XL — 0/  the  persons  liabls  to  work  on  highways^  and  ihe  making  of  assessments 

therefor." 

S  18  as  reported;  materially  vanried. 

Original  note.  "2  E.  L.,  p.  271,  §  4,  and  Laws  of  1826,  p.  228,  ^  1.  In  9 
Johns.  Eep.,  229,  the  question  was  raised  whether  a  female,  though  a 
freeholder,  was  liable  to  be  assessed.  The  above  section  would  include 
females,  according  to  a  rule  of  interpretation,  intended  to  be  proposed 
by  the  Eevisers." 
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'^  AsnoLE  rV. — Qf  ihe  levying  out  of  pvhUc  and  private  roads,  and  of  the  alteration  or  cKtcon- 

iinuance  thereof.*^ 

[g  46,  47.  Same  as  <^  54,  55  £.  S.  except  in  the  latter  ^  the  words 
**who  shall  note  the  time  of  recording  the  same;'*  added  by  the  legis- 
lature.] 

Original  note  to  %  46.  "New:"  to  %  47,  "New  in  terms,  but  implied 
in  the  existing  law." 

[§  48,  49.  Same  as  %  56,  57  E.  S.  except  in  %  48,  "and  seiMng 
f*p,"  before  "tfea  same**  omitted:  and  in  §  49,  the  words  ^^or  any," 
before  "J&ttwcs,"  and  the  words  "/or  the  pwrposes  of  trade  or  manun 
factureSy**  inserted  by  the  legislature.] 

Origiiud  note  to  §  49.  "Last  clause  new:  but  conformable  to  the 
decision  of  the  supreme  court  in  4  Cow.  Eep.  190." 

[§  50,  51,  52.  Same  as  §  58,  59,  60  E.  S.] 

Original  note  to  §  52.  "Laws  of  1826,  p.  228,  %  3,  so  varied  as  to  re- 
quire the  oath  to  be  administered  in  the  first  instance.  Italics,  {nor 
of  kin  to  the  owner  thereof]  new." 

[S  53,  54.  Same  as  %  61,  62  E.  S.]  Original  note  to  ^  53.  "Laws 
of  1826,  p.  228:  partly  new  in  terms." 

[g  63.  Same  as  ^  71  E.  S.]  Original  note.  "2  E.  L.  275,  §  17,  slightly 
varied  so  as  to  conform  expressly  to  the  decision  of  the  supreme  court 
in  15  J.  E.  447." 

[g  71  to  73.  Same  as  ^  79  to  81  E.  S.  except  in  the  last  ^  as  reported* 
the  overseer  of  the  district  was  required  to  summon  the  jury.] 

Original  note  to  ^  71.  "2  E.  L.,  275,  ^  20,  conformed  to  14  J.  E. 
383." 

[§74.  Same  as  <§  82  E.  S.]  Original  note.  "In  the  1st  section  of  the 
act  of  1813,  (2  E.  L.  270,  and  ante  ^  2,)  the*  commissioners  of  high- 
ways are  empowered  to  discontinue  such  old  roads  *as  shall  appear  to 
them  an  the  oath  of  twelve  freeholders,'  to  be  useless  and  unnecessary; 
but  no  mode  is  prescribed  for  taking  such  oath.  This  and  tibe  last 
section  are  intended  to  supply  the  omission." 

[§  75.  Same  as  <^  83  E.  S.]  Original  note.  "New:  conformable  to 
the  decision  of  the  supreme  court,  2  Oow.  Eep.  623." 

[§  76,  77.  Same  as  ^  84,  85  E.  S.]  Original  note  to  §  76.  "Last 
clause  new.  See  4  Cow.  E.  190."  Original  note  to  ^  77.  "  Under  the 
existing  law,  great  inconveniences  may  arise  from  appeals  being  made 
by  different  persons  and  to  different  judges.  This  section  is  intended 
to  remedy  that  evil." 

[S  78,  79.  Same  as  ^  86, 87  E.  S.]  Original  note  to  §  78.  "New."— 
To  ^  79.  "2  E.  L.  282,  ^  36,  as  to  first  clause.  Eesidue  of  section 
new,  but  conformable  to  the  decision  of  the  supreme  court  in  15 
Johns.  Eep.  537,  and  4  Oowen's  Eep.  190.  Quere.  Ought  not  Bomo 
time  to  be  prescribed  within  which  the  judges  shall  proceed?" 

{S  80,  81.  Same  as  §  88,  89  E.  S.;  except  the  words  in  ^  89  E.  8. 
"t£;Ao  shall  record  the  same^**  added  by  the  legislature.]  Original  note 
to  %  80.  "New:  see  cases  referred  to  above."— To  '^  81.  "E.  L-  281,  ^ 
36,  and  partly  new." 

[S  82,  83.  Same  as  ^  90,  91  E.  S.  except  the  following  concluding 
words  of  ^  83  omitted  by  the  legislature:  "And  if  damages  are  to  be 
assessed,  tiie  owner  entitled  thereto  shall  make  his  election  as  to  the 
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mode  in  which  fhey  shall  be  assessed,  within  thirty  days  after  tlie 
decision  of  the  judges  shall  have  been  filed  with  the  town  clerk.'*} 
Orighud  iiofo.  *'New,  but  partly  founded  on  the  decision  of  the 
supreme  court  in  16  Johns.  Rep,  61." 

[S  84.  Same  as  ^  92  R.  S.]  Origiiud  note.  "New:  to  provide  for  a 
ease  which  may  frequently  occur,  especially  if  no  time  is  prescribed 
within  which  the  judges  shall  proceed." 

'^ABnoLS  y. — RegidaiionB  andpenaUies  ooneeming  Ihe  ohairuction  of  highways,  and  eneroach- 

menis  thereon,'' 

[S  94.  Same  as  ^  102  R.  S.]  Original  note.  ''  See  1  J.  R.  349.  ThQ 
mode  of  collecting  the  penalty  is  hereinafter  provided  for." 

[S  95  to  100.  Same  as  <^  103  to  108  R.  S.]  Original  note.  '<  The  fore- 
going six  sections  are  intended  as  a  substitute  for  the  26th  section  of 
the  ict  of  1813,  (2  R.  L.  277,)  which  seemed  to  require  considerable 
amendment.    See  9  Johns.  Rep.  359,  and  13  Johns.  Rep.  460." 

CS  101, 102.  Same  as  §  109, 110  R.  S.]  Original  note.  "Partly  new. 
Rivers  omitted,  being  sufficiently  provided  for  in  ^  104  below." 

[S  103, 104.  Same  as  %  111,  112  R.  S.]  Original  note.  ''  The  streams 
mentioned  in  the  original  are  omitted;  and  as  many  others  have  been 
since  declared  public  highways,  it  has  been  thought  best  to  make  the 
provision  general." 

[S  105  to  110.  Same  as  ^  113  to  118  R.  S.]  Original  note  to  %  108. 
"New."    To  %  109.  "Chiefly  new."— To  %  110.  "Penalty  varied." 

'*  Abtxolb  VL — Of  the  erection,  repairing^  and  preservation  of  Iridgts,'' 

[Enacted  as  reported.]  Original  note  to  %  124  B.  8.  "  New.  By 
the  act  of  the  13th  of  April,  1827,  (Laws  of  1827,  p.  234,  §  3,)  persons 
guilty  of  burning  or  destroying  bridges,  are  made  liable  to  imprison- 
ment in  the  state  prison  not  exceeding  14  years;  a  provision  which  is 
referred  by  the  Revisers  to  the  penal  laws. 

''  Artiole  VEL — MisceOaneous  provisions  of  a  general  naiiwrt,'' 

[Same  as  S  117  R.  S.]  Original  note.  "1^  some  cases  it  has  been 
decided  that  two  of  the  commissioners  may  make  an  order,  provided 
tiie  three  met  and  deliberated.  See  9  Johns.  Rep.  360.  By  the  9th 
section  of  the  act  of  1826,  (Laws  of  1826,  p.  229,)  any  two  commis- 
sioners are  authorized  to  lay  out  roads,  &c.,  provided  it  appear  that 
all  were  notified.  The  above  section  is  intended  to  embrace  the  cases 
mentioned  in  the  decision  referred  to,  and  in  the  act  of  1826,  and  also 
all  analogous  cases." 

\%  124.  Same  as  %  131  R.  S.]  Original  note.  "  Several  special  pro- 
visions made  general.  The  summary  mode  of  proceeding  has  not 
been  retained  by  the  Revisers,  except  for  the  collection  of  fines  for 
not  working  on  the  highway.  In  all  other  cases,  it  is  conceived  that 
the  ordinary  remedy  by  suit  will  be  sufficient." 

Original  note  to  the  Title.  "The  acts  regulating  highways  in  the 
county  of  Suffolk,  Queens,  Kings  and  Richmond,  and  the  acts  amend- 
ing them,  the  acts  declaring  certain  waters  public  highways,  and  the 
various  local  and  special  regulations  concerning  highways  in  particu- 
lar parts  of  the  state,  will  1^  collected  and  published  in  the  fifth  part. 
It  was  at  first  the  intention  of  the  Revisers  to  have  included  some  or 
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all  of  these  acts  in  this  chapter;  but  on  farther  examination  and 
reflection,  it  is  thought  best  to  adopt  the  course  above  suggested.'* 

"CHAPTER  XVn." 

"OP  THE  KBGUIiATION  OP  TRADE  IN  CERTAIN  OASES." 
"Tttlk  I. —  Of  sales  by  atustUmeers.^^ 

[§  1,  2.  Same  as  enacted.  The  following  words  in  ^  2  reported  as 
new :  ^'  But  tins  section  shall  not  be  construed  to  render  valid  any  sale 
that  would  otherwise  be  deemed  fraudulent  and  void."]  Origviud  note 
to%2.  "  It  has  been  frequently  determined  that  the  secret  bidding  at 
a  public  auction  of  the  owner  or  some  person  in  his  behalf,  is  fraudu- 
lent, and  vitiates  the  sale ;  but  the  terms  of  the  original  law  seem  by 
implication  to  sanction  this  practice,  and  unless  it  is  meant  to  be 
legalized,  the  addition  made  by  the  Revisers  seems  indispensable." 

XS  3,  4,  5,  6.  Same  as  enacted.]  Original  note.  "  ^^  6  expresses  defi- 
nitely what  seems  to  be  implied  in  the  existing  law." 

[§  27.  Same  as  ^  26,  except  the  following  concluding  words  omitted 
by  the  legislature :  "  Every  such  memorandum  shall  be  received  in  all 
courts  as  sufBcient  evidence  of  a  contract  binding  on  the  parties  whom 
names  are  specified  therein."]  Original  note.  "New.  Sales  at  auo-^ 
tion,  it  is  now  settled,  are  within  the  provisions  of  the  statute  of 
frauds ;  but  any  memorandum  made  by  the  auctioneer,  (who  is  con- 
sidered the  agent  of  both  parties,)  and  containing  the  terms  of  the 
sale,  and  the  names  of  the  parties,  is  held  to  be  sulBficient  evidenee  of 
a  written  contract  signed  by  the  parties.  It  is  however  deemed  usefdl 
not  only  to  declare  this  rule  of  law,  but  to  make  it  the  duty  of  tibe 
^ctioneer  to  make  the  necessary  memorandum,  for  the  double  pur- 
pose of  protecting  the  rights  of  the  vendor  and  vendee,  and  of  securing 
to  the  state  the  duties  which  accrue  whenever  the  goods  are  actually 
struck  off,  although  the  sale  may  not  be  completed." 

[S  35,  36,  37.  Same  as  ^  34,  35,  36  S.  S.]  Originai  note  to  ^  36. 
"  Laws  1817,  p.  329,  4  68.  Slightly  varied  to  remove  an  ambiguity." 
To  %  37.  "  lb.  ^  9,  varied  to  include  partners  and  clerks.  Is  not  the 
penalty  too  large  ?" 

"OHAPTBE  XVin." 

"OF  INCORPORATIONS." 
"  Tttlk  I. — Of  religious  corporations.^^ 
[This  Title,  consisting  of  five  articles,  contained  a  revision  of  the 
act  of  the  5th  of  April,  1813,  "  for  the  incorporation  of  religious  soci- 
eties," with  various  amendments  and  new  provisions,  which  were 
Ulustrated  by  notes.  The  Title  not  being  enacted,  the  act  of  1813 
was  not  repealed  by  the  general  repealing  act,  but  was  left  in  f<»rce.] 

"Tttlk  II. —  Of  the  incorporation  of  library  societies.^ 
[This  Title  contained  a  revision  of  the  acts  of  April  1st,  1796,  chap. 
43,  and  March  3,  1825,  chap.  19,  but  not  being  enacted,  those  acts 
were  not  repealed.] 
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•*  TrrLB  in. —  Of  the  incorporation  and  powers  of  mediccd  societies^  including 
regtdatums  concerning  the  practice  of  physic  and  surgery  in  this  stateJ*^ 

[Title  altered  to  **  General  regulations  concerning  the  practice  of 
physic  and  surgery  in  this  state,"  and  so  much  of  the  Title  as  related 
to  that  subject,  being  from  ^  12  to  19,  28  to  35,  and  37  to  42,  enacted 
substantially  as  reported,  and  transferred  to  chapter  XIV.  as  title  Vn. 
of  tibat  chapter.  So  much  of  the  Title  as  contained  a  revision  of  the 
existing  laws  authorizing  the  incorporation  of  medical  societies  not 
being  enacted,  those  laws  were  not  rei)ealed.] 

OrigiTuU  note  to  liUe,  "  The  uniform  experience  of  every  civilised 
eonntoy  has  shown  the  wisdom  and  policy  of  regulating  the  practice 
of  the  healing  art,  so  as  to  secure  the  community  against  the  imposi- 
tions of  ignorance  and  quackery.  The  profession  of  physic  and  sur- 
gery is  one  of  the  very  few  employments  which  can  not  with  safety 
be  left  by  the  government  exclusively  to  individual  sagacity  and  pri-  : 
vate  interest,  to  determine  the  qualifications  of  its  practitioners.  It 
was  with  this  view  that  the  colonial  legislature  passed  an  act  in  the  i 
year  1760,  regulating  the  practice  of  physic  and  surgery  in  the  city  of 
New -York. 

'^  In  1797,  an  act  was  passed,  which  provided  the  first  general  regtf- 
lation  on  this  subject  extending  throughout  the  state,  and  authorized  , 
the  chancellor,  a  judge  of  the  supreme  court  or  common  pleas,  or. a 
master  in  chancery,  to  license  physicians  and  surgeons,  on  evidence  : 
of  their  having  studied  two  years,  &c.  (Greenl.  vol.  3,  p.  417,  419.] 
This  act  was  re-enacted,  with  some  modifications,  in  the  revision  of 
1801.  (Kent  &  Badcl.  vol.  1,  p.  449.)    On  the  4th  of  April,  1806,  an 
act  was  passed,  repealing  the  former  laws  on  the  subject,  and  estab- 
lishing county  medical  societies,  and  a  state  medical  society ;  to  which, 
and  the  different  incorporated  colleges  of  physicians  and  surgeons,  the 
general  superintendence  of  medical  education  and  practice  in  this  state ! 
has  been  since  confided  by  the  legislature.    This  act  was  incorporated 
into  the  revision  of  1813,  and  together  with  the  different  amendatory 
laws  which  have  been  subsequently  passed,  forms  the  basis  of  the 
present  revision." 

[S  12  to  18.  Same  as  enacted  ^  1  to  7  E.  S.  title  VTI.  of  chap.  XIV.] 

Orighial  note  to  g  13 — §  2  E.  S.  "The  last  two  sections  are 
intended  as  a  substitute  for  §  7  of  the  act  of  April  20th,  1818,  which, 
from  the  want  of  any  sanction  or  penalty,  is  represented  to  the 
Bevisers  to  be  wholly  inoperative." 

Original  note  to  §  18 — §  7  E.  S.  "  The  last  five  sections  are  new, 
but  are  believed  to  be  important, -and  even  necesssuy.  Under  the 
present  law,  the  county  societies  have  the  right  of  expelling  their 
members ;  but  it  does  not  appear,  unless  by  implication  from  the  7th 
section  of  the  act  of  April  20th,  1818,  that  such  expulsion  draws  after 
it  any  loss  of  the  professional  privileges  of  the  member  exx>elled.  It 
is  certainly  desirable,  and  seems  to  have  been  the  intention  of  the 
legislature,  that  the  county  societies  should  possess  an  effectual  con- 
trol over  the  conduct  of  the  physicians  in  their  resi)ective  counties ; 
but  to  render  such  control  effectual,  the  provisions  proposed,  or  others, 
similar  in  their  effects,  are  believed  to  be  indispensable.  The  mem-r 
bers  of  the  other  learned  professions  may,  by  summary  proceedings 
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be  suspended  or  permanently  degraded  from  their  professional  privi- 
leges ;  and  the  conununity  have  surely  an  equal  interest  in  preventing 
the  injuries,  that  may  result  from  the  ignorance,  or  vices,  of  unskilful 

or  unworthy  physicians."  

[g  28  to  35.  Same  as  enacted  <^  8  to  16,  title  VIL  of  chap.  XIY.] 

to  g  32—^  12  E.  S.  "  Laws  of  1819,  p.  306,  §  2,  inter- 
preted according  to  the  existing  practice,  and  the  understanding  of 
the  medical  profession." 

to  §  33— <§  13  R.  S.  ''  Supposed  to  be  agreeable  to  the 
present  law,  and  intended  to  prevent  an  abuse  which  is  represented 
to  be  frequent  and  serious." 

to  S  35 — ^  16  R.  S.  ''  New,  but  thought  necessary  to 
supply  an  important  defect  in  the  present  law." 

"Tttlb  IV. —  (Jfrnant^fcuOuring  corporiUions,^* 

[This  Title,  consisting  of  two  articles,  contained  a  revision  of  the 

existing  laws  authorizing  incorporations  for  manufacturing,  but  not 

being  enacted,  those  laws  were  left  unrepealed.] 

" TiTLB  Y.—  Of  turnpike  carparationsy  —  [Enacted  as  Title  1  R.  S.] 

"^A-BTIOLE  I.  —  0/the  mode  of  incorporaMng  turnpike  eompanieSj  and  of  the  choice  and  powers 

of  the  directors" 

[S  1,  2.  Same  as  enacted.  In  ^  2,  the  words  "  unless  one-sixth  of  the 
whole  number  of  sha/res  shdU  he  sooner  subscribe^^*^  reported  as  new.] 

[^3.  Same  as  enacted.]  Original  note.  ''1  R.  L.  p.  228,  ^2. 
Phraseology  slightly  altered." 

•'Article  IV.  —  General  provisions  embracing  corporations  now  existing,'^ 

[§  39,  40.  Same  as  enacted,  except  in  §  40,  the  words  following  "  is 
made,^'  added  by  the  act  of  December  10,  1828.]  Oriffinal  note  to 
§  39.  "Modified."  To  §  40.  "Altered  to  remove  ambiguities." 

[S  41.  Same  as  enacted,  except  the  words  following  "  thrown  open,*' 
which  were  added  by  the  legislature.] 

[§  42.  Same  as  enacted.] 

[§  43,  44,  45,  46.  Same  as  ^  44,  45,  46,  47  R.  S.]  Original  note  to 
^  46.  "  This  provision  seems  defective  in  not  directing  the  application 
of  the  fine ;  and  the  punishment  would  probably  be  more  effectual  if 
imposed  on  the  directors  personally,  instead  of  the  corporation."  The 
following  words,  "  or  having  placed  one  or  more  of  the  gates  thereon 
in  a  situation  contrary  to  law,  shall  be  fined  in  a  sum  not  exceeding 
two  hundred  dollars,"  new. 

[S  47,  48,  49.  Same  as  ^  48,  49,  50  R.  S.]  Original  note.  "  The 
words  in  <§  49,  '  liable  to  the  payment  of  toU^^  are  introduced  in  con- 
foimity  to  the  decision  of  the  supreme  court.  2  Johns.  Rep.  p.  410 ;  16 
do.  p.  74." 

[S  54, 55.  Same  as  enacted.]  Original  note  to  ^  54.  "  1  R.  L.  p.  234, 
^  8,  made  general :  and  the  words, '  in  addition  to  the  damages  result- 
ing from  his  wrongful  act^^  new." 

"  TrrLB  Vn.—  Cf  moneyed  corporations:'— [EnsLCteA  as  Title  II.] 

<<  Abtiolb  L — Regulations  to  prevent  the  insolvency  of  moneyed  oorporaHons^  and  to  secwre  iks 

rights  of  their  crediiors  and  stockholders, 

[§  1.  Same  as  enacted,  except  sub.  9,  which  was  added  by  thQ 
legislature.]     Original  note.  "Laws  1825,  p.  448,  §  2,  enlarged." 
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[§  2  to  9«  Same  as  enacted,  except  in  ^  9,  the  words  ^'judgment 
suffered^  Ken  created^  or  Mcurity  given,^^  and  '^lien,  se(mrity,"  inserted 
by  the  legislatore.]  OrigiiuU  note  to  %  9.  ''  Laws  1825,  p.  450,  ^  6, 
modified." 

[S  20,  21.  Same  as  enacted.]  Original  note  to  ^  21.  ''  Several  of  the 
existing  banks  are  required  to  make  a  statement  of  their  affairs,  but  the 
statements  required,  by  no  means  contain  all  the  facts  necessary  for 
the  information  of  the  legislature  and  the  public,  and  as  they  exhibit 
the  affairs  of  the  institution  only  on  the  day  on  which  they  are  dated, 
and  are  not  required  to  be  made  on  the  same  day,  there  are  obvious 
means  of  rendering  the  whole  proceeding  illusory.  From  such  state- 
ments no  inferences  as  to  the  credit  and  solvency  of  the  institutions 
by  which  they  are  famished  can  safely  be  drawn.  In  the  two  last 
sections  the  Revisers  have  endeavored  to  remedy  these  defects,  and 
by  making  the  provisions  general,  an  additional  security  against  an 
evasion  of  the  intent  of  the  legislature  is  provided." 

[g  22  to  28.  Same  as  enacted,  except  in  ^  28,  the  words  "  or  any 
offi^  of  mch  corporation^'^  which  were  inserted  by  the  legislature.] 
Original  note  to  ^  28.  "Laws  1825,  p.  452,  ^  16,  modified." 

[^  29,  30,  31.  Same  as  enacted.]  Original  note.  "Provisions  similar 
to  tifiose  of  the  three  last  sections  will  be  found  in  nearly  all  the  chaiv 
ters  granted  in  1825.  Laws  1825,  p.  143,  147, 162, 177,  &c.,  &c.  It 
seems  expedient  that  they  should  be  made  general  and  permanent." 

"Article  IL — RegtdaUona  eoneeming  (he  decUon  of  diredon  in  moneyed  corporationsy 

[S  34  to  50.  Same  as  enacted.]  Original  note  to  %  36.  "Laws  1825, 
p.  452,  %  11,  modified." 

"Abtiolb  UL—Oflhe  eoruirucUon  of  this  Iftfe." 

[S  52  as  first  reported  and  enacted,  "g  52.  The  provisions  of  this 
Title  shall  be  construed  to  apply  to  every  such  corporation,  that  shall 
hereafter  be  created,  and  to  every  such  corporation  now  existing, 
whose  charter  is  subject  to  alteration  by  the  legislature,  or  whose 
charter  shall  be  renewed  or  extended."  [By  ^  15  of  the  act  of  the 
10th  December,  1828,  "concerning  the  Eevised  Statutes,"  ^  52  E.  S. 
was  substituted  on  the  recommendation  of  the  Bevisers,  in  lieu  of  the 
foregoing.] 

Chiginal  note  to  substituted  section.  "In  consequence  of  some  altera- 
tions made  in  this  Title,  during  its  passage,  doubts  have  arisen 
respecting  the  construction  of  the  section  referred  to.  That  proposed 
above,  is  believed  to  conform  to  the  intentions  of  the  legislature  and 
the  general  understanding  of  persons  inlerested  iii  existing  corpora- 
tions. It  seems  highly  necessary  to  declare  explicitly  the  operations 
of  the  Title. 

"In  connection  with  this  subject,  it  is  proposed  to  retain  the  provi- 
sions of  the  act  of  1825,  in  reference  to  corporations  existing  before 
the  first  of  January,  1828,  excepting  those  sections  which  relate 
merely  to  remedies,  and  which  are  consolidated  and  revised  in  the 
fourth  title  of  chapter  eight,  of  the  third  part.  The  following  is  sub- 
mitted to  attain  that  object."  [Then  followed  sub.  17,  of  %  15,  of  the 
act  of  the  10th  December,  1828.J 

Original  note  to  Title.  "This  Title  is  intended  by  the  Bevisers  as  a 
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sabstitate  for  such  parts  of  the  'Act  to  prevent  frandnlent  bankrupt- 
des  by  incorporatcKl  companies,'  &c.  (Laws  1825,  p.  448),  as  co^d 
with  propriety  be  included  in  this  chapter,  with  many  new  provisions, 
which  the  Revisers  beg  leave  to  submit  to  the  deliberate  consideration 
of  the  legislature.  It  would  be  impossible,  within  the  proper  limits  of 
a  note»  to  state  all  the  facts  and  reasons  that  have  led  the  Revisers  to 
propose  the  adoption  of  these  provisions,  but  their  object,  and  it  is 
believed  their  expediency,  will  be  sufficiently  apparent  to  all  who 
have  a  practical  knowledge  of  the  subject.  Whilst  the  Revisers  have 
been  anxious  to  provide  those  securities  which  the  public  have  a  right 
to  demand,  and  which  are  essential  to  the  stability  of  that  system  of 
credit  from  which  the  community  derive  such  important  advantages, 
and  which  moneyed  corporations  are  designed  to  support,  they  have 
been  careftd  not  to  imposld  any  restrictions  which  can  shackle  tibe  fair 
operations  of  these  institutions,  or  deter  prudent  and  honest  men  from 
investing  capital  in  their  stock,  or  assuming  a  share  in  their  manage- 
ment. T3ie  principal  objects  which  the  Revisers  have  sought  to 
attain,  are, 

^'1.  To  secure  the  actual  payment  of  the  capital  on  which  the 
operations  of  a  moneyed  corporation  are  founded,  and  to  prevent 
the  capital  paid  in  from  being  withdrawn  or  diminished.  (^  1,  4,  6, 
29,  30,  31.) 

"2.  To  prevent  dividends  being  made  except  from  actual  profits, 
and  to  secure  a  statement  of  those  profits,  on  correct  banking  princi- 
ples. (§  1,  2,  3.) 

"3.  To  compel  every  director  to  acquire  a  proper  knowledge  of  the 
concerns  of  his  company,  and  to  exercise  a  due  vigilance  in  their 
management.  (^  10,  11, 12, 13.) 

"4.  To  prevent  a  fraudulent  application  or  transfer  of  the  property 
and  funds  of  a  company,  by  its  directors  or  officers.  (§  7,  8.) 

"6.  To  prevent  the  directors  from  employing  the  rands  of  the  com- 
pany in  the  purchase  of  shares  of  its  stock,  for  the  purpose  of  con- 
tinuing themselves  in  office,  or  favoring  their  own  views  of  private 
speculation.  (^  1,  6,  37.) 

"6.  To  prevent  speculators,  by  means  of  hypothecated  stock  or 
otherwise,  from  acquiring  the  control  of  a  company  in  defiance  of  the 
wishes  of  the  real  stockholders.  (^  37,  38,  39,  40,  41.) 

"  7.  In  the  event  of  insolvency,  to  secure  an  equal  distribution  of 
the  effects  of  the  company  amongst  all  its  creditors.  (^  9.) 

"8.  To  establish  the  individual  responsibility  of  directors  and 
stockholders,  upon  principles  which  will  be  eflfectual  for  the  protection 
of  creditors,  without  exciting  the  fears  of  prudent  capitalists,  or 
deterring  them  from  making  investments.  (^  14, 15, 16, 17, 18.) 

''  And  lastly,  to  compel  such  an  annual  exhibition  of  the  affairs  of 
every  monied  corporation,  as  shall  afford  to  the  legislature  and  the 
public  certain  means  of  judging'  of  its  credit  and  solvency.  (§  19,  20, 
21.) 

"Title  VJIL — Of  the  general  powers^  privileges  and  lidbilitiea  of  corporations^ 
[  Enacted  as  Title  III.  R.  S.  ] 

[S 1,  2.  Same  as  enacted,  except  the  words  "  and  for  ihe  transfer  of 
its  stoofc,"  added  by  the  legislature  to  ^  1.]     Original  note.  '*  The  two 
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last  sections  are  intended  to  save  the  enumeration  in  each  charter,  or 
general  act  of  incorporation,  of  the  ordinary  privileges  of  a  corpora- 
tion." 

[§  3.  Same  as  enacted.^  Originai  note.  '^  Declaratory  of  a  principle 
of  law  frequently  recognized  by  our  courts,  and  which  it  is  deemed 
useful  to  confirm  by  legislative  authority." 

[§  4.  Same  as  enacted.]  Origindl  note.  ''  Numerous  special  provi- 
sions made  general,  and  the  enumeration  of  banking  powers  taken 
from  the  act  incorporating  the  Gommercial  Bank.  (Laws  1825,  p.  196.) 
The  provision  is  not  necessary,  as  it  is  doubtless  embraced  in  the 
principle  of  the  preceding  section,  but  it  is  thought  useful  to  retain  it 
for  caution  and  instruction." 

[g  5.  Same  as  enacted.]  Origindl  note.  **  Declaratory  of  a  principle 
of  law  which  it  is  deemed  important  should  be  generally  known.'' 

[S6.  Same  as  enacted.]  Original  note.  ''It  is  deemed  usefiil  to 
declare  this  general  principle  of  law,  as  it  s^ms  involved  in  some 
doubt  by  the  dicta  of  elementary  writers,  and  has  very  lately  been 
the  subject  of  controversy  in  our  own  courts.  (7  Oow.,  part  2,  p.  402, 
410.)  It  is  also  deemed  usefrd  to  declare  it  in  order  to  prevent  in 
friture  charters  a  useless  repetition  of  the  number  necessary  to  form  a 
quorum." 

"CHAPTER  XIX." 

"  OF  THE  COMPUTATION  OP  TIME,  OF  WEIGHTS  AOT)  MEASUBES,  AOT> 

THE  MONEY  OF  ACCOUNT." 

Mctract  from  preliminary  r^ort. 

"  It  will  be  perceived,  from  the  title  of  this  chapter,  that  it  embraces 
some  of  the  most  interesting  subjects  of  legisla^on.  The  regulation 
of  two  of  titiem  was  deemed  by  the  framers  of  our  national  constitu- 
tion, an  object  of  such  paramount  importance,  that  they  expressly 
gave  to  Congress  the  power  '  to  coin  money,  to  regulate  the  value 
tiiereof  and  of  foreign  coin,  and  to  fix  the  standard  of  weights  and 
measures.'  But  as  congress  has  hitherto  only  legislated  partially  on 
one  of  these  subjects,  and  not  at  all  on  the  other,  it  becomes  necessary 
tiliat  the  state  should  provide  for  its  own  welfare  in  these  respects,  by 
l^e  enactment  of  laws  applicable  within  its  own  territory,  and  to  its 
own  citizens. 

"  There  are  no  provisions  in  the  existing  statutes,  in  regard  to  the 
computation  of  time.  Even  the  regulation  of  the  calendar,  or  the 
adoption  of  the  new  styU^  as  now  used  in  this  country  and  most  coun- 
tries of  the  Ohristian  world,  rests  in  this  state  on  no  better  footing 
than  popular  usage.  It  does  not  depend  on  the  common  law,  for  the 
Oregorian  (^endar  was  not  introduced  into  England  until  the  year 
1752;  and  the  act  of  parliament  by  which  it  was  introduced,  and 
extended  to  every  part  of  the  British  empire,  was  included  in  our 
general  repeal  of  all  British  statutes  in  the  year  1788,  and  its  place 
has  never  been  supplied  by  any  legislative  enactment.  The  Eevisers 
have  abstracted  from  the  act  of  the  24th  of  Oeorge  U,  ch.  23,  its  lead- 
ing provisions,  and  have  incorporated  them  in  Title  I.  For  further 
explanation  of  the  matters  contained  in  that  Title,  they  beg  leave  to 
refer  to  the  observations  subjoined  to  it. 
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'<  The  existing  statute  relative  to  the  money  of  account,  has  been 
retained  with  only  a  slight  alteration. 

'*  In  respect  to  the  more  difficult  subject  of  weights  and  measures, 
the  Revisers  have  thought  it  necessary  to  propose  a  law,  the  import 
tant  parts  of  which  are  entirely  new.  The  revised  act  of  1813,  (1  B. 
L.,  376,)  after  establishing,  as  had  been  done  by  previous  laws,  tiie 
standards  in  use  in  this  state  on  the  day  of  the  declaration  of  inde- 
pendence, adopts  the  weights  and  measures  then  in  the  office  of  the 
secretary  of  state,  as  the  true  standards.  To  these  standards  some 
others  have  been  added  under  the  direction  of  the  secretary  of  state, 
since  1813.  But  there  is  no  evidence  to  show  that  any  of  them  con- 
form to  the  standards  of  1776;  on  the  contrary  their  accuracy  is 
extremely  questionable.  Material  discrepancies  have  also  been  dis- 
covered between  them  and  the  standards  preserved  in  other  parts  of 
the  state.  [See  assembly  journals  of  1824,  p.  709,  776.  Assembly 
journals  of  1825,  p.  400,  486.  Senate  journals  of  1827,  p.  57.  Appen- 
dix B.  of  this  chapter.]  These  evils  cannot  be  ef^tuaUy  remedied 
under  the  existing  law,  for  although  the  county  and  town  standards 
may  be  made  to  correspond  with  the  standards  in  the  secretary's 
office,  yet  so  long  as  the  latter  are  not  known  to  be  accurate,  the 
whole  system  must  be  involved  in  uncertainty. 

*'  Fortunately  for  the  state,  the  means  of  correct  legislation  on  this 
subject,  are  as  abundant,  as  the  necessity  is  pressing.    The  able 
reports  to  congress  of  Mr.  JefESerson  and  Mr.  Adams,  have  long  been 
before  the  public ;  and  the  British  government,  from  whose  standards 
ours  were  originally  derived,  has  recently,  after  a  careful  examination 
of  the  standards  in  use  in  that  country,  passed  an  act  to  remedy  the 
defects  and   discrepancies    which  were  discovered  to  exist.     The 
Bevisers  have  not  only  looked  to  these  sources  of  information,  bat 
having  understood  that  important  experiments,  applicable  to  this 
subject,  had  recently  been  made  at  Columbia  college,  under  the 
direction  of  Captain  Sabine,  (a  sci^itific  gentlemen  employed  by  the 
British  government)  and  of  professor  Ben  wick,  they  took  the  liberty 
of  calling  upon  Mr.  Benwick  for  information  and  assistance.    His 
prompt  compliance  with  this  request  entitles  him  to  the  thanks  of  the 
state ;  and  Us  valuable  memoir,  which  will  be  found  in  the  appendix, 
has,  in  connexion  with  the  British  statute,  enabled  the  Bevisers  to 
present  a  series  of  provisions,  which,  whilst  they  preserve  the  existing 
denominations  of  weight  and  measure,  will,  it  is  believed,  ascertam 
and  invariably  fix  the  standards,  and  furnish  the  means  of  preserving 
them  from  deterioration  and  change,  and  of  restoring  them  if  injured 
or  lost  by  accident."     ••••••• 

Ttflb  L — Of  the  computcOion  of  Time. 

[S 1  to  4.  Original  note  to  ^  1.  Stat.  24,  Geo.  II,  c.  23,  ^  1  to  2,  lb., 
^2  to  3.  2  Cow.  Itep.,'678;  do.  712;  statute  21,  Hen.  III.  de  an. 
bissex.    Black.  Com.  b.  2,  c.  9  to  ^  4,  "  new." 

Original  note  to  Tide.  "  The  act  of  the  24  Geo.  n.  chap.  23,  was 
never  expressly  adopted  by  the  colonial  legislature ;  but  in  its  temm 
it  was  declared  to  be  applicable  4n  and  throughout  his  majesty's 
dominions  in  Europe,  Asia,  Africa  and  America.'  It  is  also  evidently, 
recognized  as  being  in  force  here,  in  an  act  of  the  colonial  legislatiira. 
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passed  the  11th  of  November,  1752,  entitled  *  An  act  to  confinn  the  ^ 
courts  of  general  sessions  of  the  peace  and  common  pleas,  held  for  the 
county  of  Richmond,  on  the  first  Tuesday  in  October  last'  In  a  note 
api>ended  to  this  act,  in  Livingston  &  Smithes  edition  of  the  colony 
laws,  it  is  stated  that  '  this  act  was  occasioned  by  the  statute  for 
altering  the  style  of  the  year.  The  supreme  court  in  Richmond  was, 
by  an  ordinance,  fixed  to  the  fourth  Tuesday  of  that  month,  which 
this  year  fell  to  be  the  first  Tuesday  of  October,  according  to  the  new 
style.' 

'*  It  might  perhaps  seem  that  the  practice  of  more  than  half  a  cen- 
tury would  render  superfluous  any  legislative  declaration  in  resi)ect 
to  the  calendar,  or  method  of  reckoning  the  parts  of  the  year  according 
to  the  new  style.  But  in  presenting  the  subject  to  the  consideration 
of  the  legislature,  the  Revisers  have  the  countenance  of  an  illustrious 
example.  Judge  Tucker,  in  his  edition  of  Blackstone's  Commentaries, 
speaking  of  the  statute  21  Hen.  m.  de  anno  et  die  Bissextile,  says : 
« TPhis  statute  stands  repealed  by  the  general  law,'  (of  Virginia,) 
*  repealing  all  British  statutes.  Edit  1794,  c.  147.  The  committee  of 
revisers  appointed  in  1776,'  (Mr.  Jefferson,  President  Pendleton,  and 
Ohancellor  Wythe,)  '  reported  a  bill  '  for  regulating  the  commence- 
ment of  the  year  and  the  computation  of  time,'  which  never  passed  in 
the  general  assembly.  The  present  popular  mode  of  computing  time 
in  Virginia,  is  founded  upon  a  British  statute  passed  in  1751,  for  the 
alteration  of  the  style.  As  no  act  of  Parliament,  subsequent  to  the 
4th  of  James  I.  is  admitted  to  be  in  force  here,  some  legislative  pro- 
vision on  the  subject  seems  necessary.'  Tuck.  Bl.  vol.  2,  j>.  141  note  (1.) 

"  With  the  same  reason  may  it  be  said  that  some  legislative  pro- 
vision on  the  subject  seems  necessary  in  this  state,  where,  though  the 
act  of  Parliament  of  1761-2,  was  once  in  force,  it  was  swept  away  in 
the  general  repeal  of  all  British  statutes  by  the  act  of  1788.  (  2  Oreenl. 
116,  §  37.) 

''  The  third  section  of  this  Title  is  founded  partly  on  the  common 
law  as  recognised  by  our  courts,  and  partly  on  the  statute  of  21  Henry 
ni.  which  was  included  in  the  general  repeal  of  British  Statutes,  and 
has  never  been  re-enacted  in  this  state ;  but  as  its  provisions  are  neces- 
sary to  the  perfection  of  the  rule,  it  has  been  deemed  expedient  to 
incorporate  them  in  the  proposed  section. 

'*  In  regard  to  ^  4,  it  is  proper  to  observc'^that  the  general  current 
of  English  authorities  has  definitively  settled  the  rule  of  computation 
of  time  by  the  month,  as  importing  hmiiur  and  not  calendar  months, 
except  the  case  of  bills  of  exchange  and  promissory  notes,  unless  the 
context  indicates  that  calendar  months  were  intended.  The  same  rule 
has  also  been  adopted  by  the  courts  of  this  state,  [1  Johns.  Gas.  100, 
LeffingweU  v.  Pierpont;  15  Johns.  Rep.  119,  Loring  v.  HaUer  ;  3  Johns. 
Chan.  Rep.  74,  Stackhouse  v.  Halsey;  2  Oow.  Rep.  521,  Snyder  v.  War- 
ren;'] but  the  Revisers  do  not  scruple  to  propose  an  alteration  of  the 
law  m  this  respect.  Much  practical  inconvenience  results  from  this 
construction  of  the  term  month.  Since  the  great  increase  of  commer- 
cial paper,  and  the  multiplication  of  banks,  almost  all  important  con- 
tracts, in  which  the  term  is  used,  are  in  the  form  of  bills  of  exchange 
and  promissory  notesi  where  the  usage  of  trade  has  prevailed  in  favor 
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of  calendar  months.  In  some  of  the  more  ordmary  transactions  of 
society,  such  as  the  hiring  of  laborers  and  domestic  servants,  custom 
has  almost  superseded  the  law  in  this  respect,  by  reckoning  from  a 
given  day  in  a  month  to  that  having  the  same  number  in  the  month 
next  succeeding.  The  inconvenience  and  hardship  of  the  common  law 
rule,  have  frequently  been  the  subject  of  comment  by  the  judges  both 
in  England  and  in  this  country.  In  the  case  of  Lacon  v.  Hooper,  (6 
T.  R.  226)  Lord  Kenyon  says :  *  I  confess  I  wish  that  when  the  rule 
was  first  established,  it  had  been  decided  that  months  should  be  undeiv 
stood  to  mean  calendar  and  not  lunar  months ;  but  the  contrary  has 
been  determined  so  long  and  so  frequently,  that  it  ought  not  again  to 
be  brought  in  question.'  Certainly  it  ought  not  to  be  brought  in  ques- 
tion hj  judicial  authority ;  but  it  is  respectfully  submitted,  whether 
this  is  not  one  of  those  cases  where  the  legislative  wisdom  may  inters 
fere,  to  correct  a  striking  anomaly  in  the  law,  and  produce  that 
uniformity  which  is  so  desirable  in  matters  of  this  sort.  Indeed  the 
common  law  rule  on  this  subject  has  not  been  adopted  in  all  the  states 
of  the  Union.  In  the  case  of  Commonwealth  v.  Chambre^  (reported  in 
4  DiM.  143,)  referring  to  the  English  authorities,  the  supreme  court 
of  Pennsylvania  say,  that  the  term  as  used  in  acts  of  assembly  in  that 
state  had  uniformly  been  construed  to  mean  calendar  months,  and  not 
lunar  months.    (S.  P.  2  Serg.  and  Eawle^s  Bep.  184,  Moore  v.  Houston.) 

''It' will  also  be  observed  that  the  alteration  of  the  common  law 
rule  in  this  respect,  was  proposed  in  the  bill  reported  by  the  Yirginia 
.  Revisers." 

"Tttlb  UL-'Of  the  money  of  account  J^ 

[§  1,  2.  Same  as  enacted.]  Original  note.  "1  N.  R.  L.,  p.  168,  ^  2. 
In  most,  if  not  all  of  the  states,  the  money  of  account  of  the  United 
States,  as  established  by  the  act  of  Oongress  of  April  2, 1792,  has 
been  adopted  as  the  money  of  account  of  the  particular  states.  In 
compiling  the  present  Title,  it  has  not  been  bought  necessary  to 
retain  the  following  words  in  the  first  section  of  the  present  law :  '  A 
dollar  being  four  tenths  of  the  pound  heretofore  used  as  the  unit  of 
money  of  account  in  this  state,'  the  dollar  being  better  defined  by  a 
reference  to  the  laws  of  the  United  States,  and  it  being  the  dictate  of 
sound  policy  to  obliterate  the  practice  of  keeping  accounts  and  com- 
puting money  in  private  transactions,  in  a  denomination  of  money 
which  is  neither  the  legal  coin  nor  the  actual  currency  of  the  country." 

"CHAPTER  XX." 

"  OP  THE  INTEKNAL  POLIOE  OP  THIS  STATE." 
"Tttlb  L — 0/  the  relief  and  support  of  indigent  persons,^* 
Introductory  note.  "  In  preparing  this  Title,  the  Revisers  have  met 
with  great  difficulties  arising  from  the  various  and  complicated  pro- 
visions of  the  existing  laws.  There  are  now  three  systems  in  this 
state :  one  where  the  poor  are  all  a  county  charge ;  another  where 
there  are  county  poor-houses,  and  the  deficiency  in  the  fimds  for  the 
support  of  the  poor  is  assessed  upon  the  several  towns  in  proportion 
to  their  paupers  respectively ;  a  third,  where  there  are  no  county  poor- 
houses,  and  each  town  supports  its  own  poor.    We  have  endeavored 
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to  consolidate  the  existing  laws,  and  render  them  as  intelligible  as  the 
nature  of  the  subject  admitte/1,  with  the  following  alterations:  The 
existing,  perplexed  and  complicated  law  of  settlement,  is  proposed  to 
be  abrogated,  and  to  substitute  for  it  a  plain  practical  rule  derived 
from  the  constitutional  qualifications  of  an  elector.  As  paupers  can 
no  longer  be  removed  from  one  county  to  another,  the  increavse  of 
those  chargeable  to  the  county  must  be  very  great.  As  the  county 
has  to  defray  the  expense,  it  ought  to  direct  its  application,  instead  of 
leaving  it  to  the  discretion  of  the  overseers  of  the  town  where  a  county 
pauper  may  be.  To  accomplish  this,  we  propose  the  institution  of  a 
board  of  county  superintendents  of  the  poor,  who  are  to  have  the  ex- 
clusive charge  of  the  county  paupers.  Having  such  a  board,  it 
appeared  advisable  to  give  it  a  general  superintendence  over  the 
poor,  as  a  means  of  producing  uniformity,  increasing  vigilance,  and 
saving  much  expense.  Connected  with  this,  and  indispensable  to  it, 
a  provision  is  inserted  for  paying  all  the  poor  money  into  the  coimty 
treasury;  the  effect  of  which,  it  is  believed,  will  be  to  ensure  a  more 
rigid  accountability,  and  a  more  faithful  application  of  the  funds. 
The  vexatious,  expensive,  and  frequently  inhuman  practice  of  com- 
pulsory removals  of  a  pauper  from  one  town  to  another,  or  from  a 
county  into  which  he  ha.s  been  fraudulently  brought,  which  yet  pre- 
vails, is  proposed  to  be  abolished,  and  a  plain,  summary,  cheap  and 
effectual  substitute  offered.  Other  less  important  alterations  will 
appear,  with  the  reasons  for  them  in  notes  to  the  different  sections. 

"  After  having  done  the  best  we  could  to  improve  and  simi)lify  the 
existing  laws,  we  have  yet  come  to  a  decided  conviction  in  our  own 
minds,  that  a  simple  system  embracing  the  county  poor-houses  and 
the  principle  of  making  all  the  poor  a  county  charge,  is  by  far  the 
most  practicable  and  economical.  Such  a  system,  taken  essentially  from 
some  special  acts  in  relation  to  the  counties  of  Genesee  and  Warren, 
is  herewith  presented,  that  the  legislature  may  have  a  full  view  of  the 
whole  subject,  and  decide  between  the  two.  We  cannot  forbear  from 
remarking,  that  the  principle  of  the  English  laws  is,  that  each  parish 
shall  support  its  own  poor.  In  adopting  their  laws,  we  have  extended 
it  to  towns,  which  include  many  parishes ;  why  it  should  not  be  still 
further  extended  to  counties,  we  are  unable  to  perceive." 

[g  1.  Same  as  enacted,  except  that  the  section  as  reported  extended 
to  grand-father,  grand-mother,  grand-children,  and  brothers  and  sis- 
ters.] Orig^inal  note.  **  Part  of  21st  section  of  act  for  the  relief  and 
settlement  of  the  poor,  vol.  1,  p,  288,  and  3d  section  of  act  of  1821,  p. 
114 ;  extended  so  as  as  to  include  brothers  and  sisters,  as  being  within 
the  equity  of  the  law,  and  more  just  than  that  the  burthen  should  be 
thrown  upon  the  public." 

[g  2.  Same  as  enacted.]  Original  note.  **  Same  sections.  Mode 
of  proceeding  prescribed  according  to  the  best  practice  under  the 
present  law." 

[§  4.  Same  as  enacted.]  Original  note  "  Same  sections.  The 
present  act  gives  no  guide  as  to  the  order  of  liability;  it  would  seem  just 
that  there  should  be  some,  and  if  any,  it  ought  to  be  prescril)ed  by  law. 
By  the  construction  given  to  the  act,  if  relatives  are  not  able  whoUy 
to  maintain  the  pauper,  they  are  excused  from  contributing  any  part. 
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It  is  often  used  as  a  mere  evasion  to  avoid  liability ;  and  if  not  so 
used,  it  is  not  i)erceived  why  tliey  should  not  contribute  as  far  as  they 
are  able.  The  original  act  of  1813,  fixed  a  precise  sum  as  a  penalty ; 
but  the  act  of  1821,  p.  114,  says  the  penalty  shall  not  be  less  than 
$1.25}  nor  more  than  $3,  and  does  not  prescribe  who  is  to  fix  it.  In 
the  above  section,  it  is  proposed  to  remedy  this,  by  requiring  the 
court  in  the  first  instance  to  ascertain  and  declare  the  sum." 

[g  5.  Same  as  enacted.]  Original  note.  "  New.  The  necessity  of 
the  provision,  it  is  presumed,  will  be  obvious." 

[§  Q.  Same  as  enacted.]  Original  note.  *'  There  is  now  no  provision 
for  these  expenses :  it  is  questionable  whether  the  court  can  enforce 
an  order  by  attachment.  The  remedy  by  action  must  be  often 
inadequate." 

[§  7.  Same  as  enacted.]  Original  note.  ^'Remainder  of  21st  section. 
The  act  of  1821,  gives  to  the  relatives  actions  against  each  other  for 
the  share  one  may  pay  over  another ;  but  it  seems  a  useless  spiunoe 
of  litigation,  especially  when  the  sum  to  be  paid  by  each  is  prescribed 
by  the  court.    It  is  therefore  omitted." 

[S  23.  Same  as  ^  29  R.  S.  except  that  wherever  the  words  "  ont 
year,'^  occur  in  the  statute,  the  report  contained  the  words  "  six 
«M>»itt^."]  Original  note.  "  Entirely  new,  in  prescribing  as  a  plain, 
practical  rule  of  settlement,  the  qualifications  of  a  voter.  The  cases 
of  emancipation  are  derived  from  the  existing  law,  as  detennined  by 
the  courts.  The  two  last  provisions  respecting  the  birth  of  the  chil- 
dren of  paupers,  are  from  the  act  of  1825,  p.  283." 

[§  32,  33.  Same  as  §  38,  39  R.  S.]  Original  note.  "The  intervention 
of  a  justice  in  this  case  cannot  be  necessary,  and  much  expense  will 
be  saved  by  not  calling  him;  nor  is  the  use  of  a  constable,  to  effect 
the  removal,  perceived." 

[§  52.  Same  as  §  58  R.  S.]  Original  note.  "Laws  of  1817,  p.  177; 
of  1824,  ^  9,  p.  385;  of  1825,  p.  283;  of  1827,  p.  255.  The  jihrase 
*not  having  a  legal  settlement  therein,'  has  been  omitted;  it  throws 
obscurity  on  the  law,  if  it  does  not  authorize  removals  which  are 
intended  to  be  prevented  by  the  laws  above  quoted." 

[§  53,  54,  55,  56.  Same  as  ^  59  to  62  R.  8.]  Original  note  to  ^  56. 
"These  sections  are  introduced  instead  of  the  provision  in  the  laws  of 
1825,  p.  283,  §  1;  so  as  to  put  an  end  in  all  cases  to  the  compulsory 
removal  of  paupers,  and  to  the  orders  of  settlement,  and  appeals 
consequent  thereto.  The  Revisers  would  have  been  glad  to  have 
avoided  any  suit;  but  no  tribunal  which  would  be  disinterested,  and 
whose  decisions  would  be  satisfactory,  occurred  to  them." 

"  Title  III. —  0/the  safe  keeping  and  care  of  luna^tice?^ 
[§  1.  Same  as  enacted,  except  that  instead  of  the  words  "6e  danger-^ 
ous  to  66,"  in  the  reported  §,  the  legislature  have  adopted  the  follow- 
ing: "  endanger  his  own  person  or  tlie  person  or  property  of  others,  t/."] 
Original  note.  "  Declaratory  of  duty  of  committee,  and  introductory  to 
the  subsequent  sections." 

Original  note  to  Title.  "The  Re\isers  have  been  anxious  to  find 
fiome  means  by  which  provision  can  be  made  for  the  safe  and  humane 
keepmg  of  lunatics,  and  for  their  medical  attendance,  so  as  to  afford 
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every  opportunity  for  a  recovery,  and  to  dispense  entirely  with  a  per- 
manent confiuement  in  the  county  jail.  They  have  made  inquiries, 
and  have  reason  to  believe  that  the  plan  here  suggested  will  meet 
the  approbation  of  the  managers  of  the  society  for  the  reformation  of 
juvenile  delinquents,  and  will  be  accepted  by  the  governors  of  the 
hospital." 

"Title  IV. —  Of  the  care  of  hdbitudl  drunkards,^^ 

[5  1.  Same  as  enacted,  except  the  words  "and  every  other  person,^* 
inserted  by  the  legislature.]  Original  note.  "  Second  section  of  act  of 
1821,  p.  99,  and  act  of  1822,  p.  131,  relative  to  drunkards.  By  sepa- 
rating the  second  section  from  the  first,  in  the  act  of  1821,  it  would 
seem  that  the  authority  of  the  overseers  is  confined  to  those  cases 
where  the  drunkard  does  not  possess  sufficient  property  for  his  sup- 
port. It  is  supposed  this  could  hardly  have  been  the  intention  of  the 
legislature.  The  criterion  of  sufficient  property  for  his  support  is,  at 
the  best,  very  vague,  and  would  fluctuate  with  the  habits  of  the 
drunkard.  The  act  seems  intended  to  operate  as  a  preventive,  and 
is  more  applicable  to  the  case  of  a  man  of  small  property,  though 
sufficient  for  his  immediate  support,  than  to  that  of  a  man  so  utterly 
abandoned  and  worthless  as  to  have  lost  all  his  property." 

[5  5.  Same  as  enacted.]  Original  note.  "Part  of  §  3,  act  1821,  with 
additional  provisions  respecting  swearing  jury  and  (idling  witnesses." 

[S  6,  7.  Same  as  enacted.]  Original  note,  "Part  of  §  3  extended,  so 
as  to  make  the  verdict  evidence  against,  as  well  as  for  the  overseers," 

[g  8,  9.  Same  as  enacted.]  Original  note.  "Residue  of  same,  3d 
section,  extended,  so  as  to  give  costs  against  the  dnmkard,  and  quali- 
fied so  as  not  to  subject  overseers  to  costs,  unless  willfully  wrong." 

"  Title  V. —  Of  disorderly  persons?^ 

[g  1.  Same  as  enacted,  except  the  words  between  ^^feats,""^  and 
^^  shall  he  deemed,'^  which  were  inserted  by  the  legislature.]  Original 
^lote.  "Part  of  1st  §  of  act  ai^prehending,  &c.,  disorderly  i)ersons,  1 
R,  L.,  114;  9th  §  of  act  to  prevent  gaming,  1  R.  L.,  154;  1st  §  of  act 
to  suppress  common  showmen,  &c.  Laws  of  1819,  p.  240.  Disorderly 
persons  have  been  distinguished  from  vagrants  as  deserving  different 
treatment,  and  for  the  purpose  of  preventing  their  being  sent  to  tho 
poor  house,  to  mingle  with  and  degrade  the  merely  poor." 

g  2.  Same  as  enacted.]  Original  note.  "  The  principle  of  this  sec- 
tion is  t^ken  from  the  9th  section  of  the  act  to  prevent  gaming,  1  R. 
L.,  154.  It  is  believed  that  its  application  to  this  class  of  cases,  in 
authorizing  sureties  for  good  behavior  to  be  taken  instead  of  commit- 
ting the  offenders  in  the  first  instance,  will  be  salutary." 

[§  3.  Same  as  enacted.]  Origiiutl  note.  "10th  section  of  gaming 
act,  p.  154;  the  latter  part  declaratory." 

[§  4,  5,  6,  7.  Same  as  enacted,  g  8.  Same  as.  enacted  §  8,  9  R. 
S.]  Original  note  to  ^  8.  "^  4  of  act  concerning  disorderly  persons, 
amplified,  so  as  to  give  effect  to  its  principles." 

[g  9, 10, 11.  Same  as  %  10,  11,  12  R.  S.  g  12.  Same  substantially 
as  f  13  R.  S.]  Original  note  to  %  10,  11, 12.  "These  pwvisions  are 
new.  By  various  existing  laws,  offenders  are  directed  to  be  confined 
in  the  county  jail  at  hard  labor.    Some  provision  for  their  employ- 
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ment  seems  indispcDsable;  that  here    suggested  is  the  best  that 
occurred  to  the  Revisers." 

"Tftle  YL— Of  the  support  of  bastards:' 

[  g  1.  Substantially  same  as  enacted  §  1  R.  S.]  Original  note. 
"Partly  taken  from  the  first  section  of  the  act  concerning  bastards,  1 
R.  L.,  306,  and  from  Burn's  Justice  and  Comyn's  Digest,  title  Bastard 
in  each.  The  above  definition,  it  is  believed,  comprehends  the  result  of 
the  decisions  on  this  subject,  so  far  as  they  are  applicable  to  this  title." 

[S  2.  Same  as  enacted.]  Original  note,  "It  is  intended  to  prevent 
all  question  about  the  settlement  of  a  bastard  or  its  mother,  by 
making  it  chargeable  to  the  town  or  county;  and  this  is  in  conformity 
to  the  spirit  of  the  present  poor  laws,  which  seek  to  prevent  litigation 
on  questions  of  settlement." 

[§  3,  4,  5,  6.  Same  as  enacted.]  Original  note  to  %  6.  "Part  of  2d 
section  of  bastardy  act,  p.  306,  which  is  copied  from  6  Geo.  II,  ch.  31, 
and  was  intended  to  authorize  the  apprehension,  &c.,  of  the  putative 
father,  whether  he  had  complied  with  the  order  of  filiation  or  not;  and 
thus  in  fact  superseded  the  first  section,  which  authorized  a  commit- 
ment only  in  case  of  default.  (1  Burn's  Justice,  190.)  We  have  there- 
fore entirely  omitted  so  much  of  the  first  section  as  relates  to  the 
father,  and  made  the  proceeding  single,  and  we  hope  simple." 

[g  18,  19.  Same  as  enacted.]  Original  note.  "It  would  seem  by 
the  decisions  in  England  (1  Burn's  Justice,  185;  Oomyn's  Digest, 
Bastard,  G.  3);  that  an  order  would  be  invalid  which  was  made 
without  notice  to  the  putative  father.  It  has  therefore  been  thought 
best  to  require  the  order  to  be  made  at  once  on  the  appearance  of  the 
putative  father;  and  when  his  bond  is  sent,  to  authorize  an  ex  parts 
examination,  unless  he  shall  present  himself.  The  inconvenience  of 
sending  notice  to  a  distant  county,  would  be  very  great." 

[g  20.  Same  as  enacted.]  Original  note.  "It  is  presumed  that  this 
power  is  now  possessed,  but  it  is  deemed  useful  to  declare  it.  It  is 
limited  according  to  the  principle  of  the  7th  section  of  the  act.  1  E. 
L.,  309." 

[S  22.  Same  as  enacted.]  Original  note.  "1st  section  of  bastardy 
act  api)lied  tg  mother  only.  The  utility  of  making  any  order  against 
the  father,  unless  he  can  be  apprehended,  is  not  i)erceived.  The 
retention  of  the  clause  leads  to  great  peri)lexity  and  embarrassment 
in  the  proceedings,  and  often  misleads  nuigistrates  into  errors  which 
render  their  proceedings  luigatory.  The  justices  now  have  a  discre- 
tionary power  to  charge  both  father  and  mother  in  the  first  instance; 
it  is  here  proposed  to  charge  the  mother  only  in  the  event  of  the 
father's  failure  to  provide." 

[S  23,  24.  Same  as  enacted.]  Original  note.  "  9th  and  10th  sections 
of  the  same  act,  p.  309,  310.  Tlie  very  object  of  a  recognizance  to 
appear,  is  to  contest  the  orders  made,  and  it  seems  useless  therefore 
to  require  any  formal  appeal." 

[§  25,  26,  27.  Same  as  enacted.]  Original  note  to  §  27.  "There  is 
at  present  no  authority  for  issuing  such  subpoenas  in  vacation." 

.  [§  28.  Same  as  enacted,  except  the  words  ^^  or  front  sich).ess  or  other 
good  cause  can  not  he  produced  as  a  tvitness^'*  after  "  insane "  in  the 
reported  §,  stricken  out  by  the  leg! slat lU'e.]     Original  note.  "Part  of 
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12th  §  same  act,  p.  310,  varied  so  as  to  allow  the  testimony  of  the 
mother  to  be  received." 

[g  29,  30.  Same  a§  enacted,  except  that  in  ^  30  the  words  "  laud  or,^' 
were  inserted,  and  the  words  after  *'  appear^''  added  by  the  legislature. 
Original  note.  "Third  section  of  same  act,  p.  307,  omitting  the  words 
'shall  die,*  because  the  child  may  be  a  charge  altliough  the  mother  be 
dead:  in  5th  D.  &  B.  373,  it  was  held  that  the  death  of  the  mother 
did  not  prevent  proceedings  to  charge  the  father." 

[S  31,  32,  33,  34,  36,  36.  Same  as  enacted.]  Original  note.  "Some 
doubt  has  been  entertained  whether  the  existing  provisions  to  compel 
the  mother  to  support  a  bastard  ought  to  be  retained ;  but  as  there 
may  be  extreme  cases,  when  the  exercise  of  such  a  power  may  be 
necessary,  it  has  been  concluded  to  retain  it,  and  make  it  as  perfect  as 
possible,  providing  the  means  for  the  supervision  of  the  court  of 
general  sessions." 

[S  38,  39,  40.  Same  as  enacted.]  Original  note  to  %  39,  40.  **New: 
but  deemed  useful." 

[S  41,  42,  43.  Same  as  enacted.]  Original  note.  "  There  is  now  no 
provision  in  the  statutes  for  the  discharge  of*  a  reputed  father,  or  of  a 
mother  of  a  bastard,  in  any  4vent;  but  the  supreme  court  have 
decided  in  5th  Oowen,  276,  that  they  are  included  within  the  insolvent 
acts.  It  is  not  intended  to  impeach  that  decision,  by  the  remark  that 
the  bastardy  act  proceeds  on  the  principle  of  punishment  for  an 
offence  to  the  community,  or  at  least  for  imposing  a  burthen  on  the 
community.  The  court  probably  was  induced  to  give  a  liberal  con- 
struction to  the  insolvent  acts,  so  as  to  include  such  a  case,  and  thus 
prevent  a  perpetual  imprisonment.  It  is  believed  that  the  remedy 
here  proposed  will  be  more  safe  to  the  public,  and  equally  salutary  to 
the  individual." 

[,§  44  to  49.  Same  as  enacted,  except  the  words  ^'witli  interest  tliere- 
on,'"  added  by  the  legislature  to  §  48.]  Original  note  to  %  49.  "In  a 
suit  upon  a  recognizance,  it  has  been  held  by  the  supreme  court,  in  16 
John.  Rep.  155,  that  the  whole  penulty  was  recoverable  upon  a  single 
breach;  and  the  court  go  into  a  course  of  reasoning  which  is  pecu- 
liarly applicable  to  bonds  of  indemnity  authorized  by  |he  2d  section 
of  the  bastardy  act.  And  yet  the  practice  universally  has  been  to 
assign  breaches  on  such  bonds,  and  recover  the  actual  damages.  Vide 
1st  John.  Reports,  486;  4th  Cowen,  253.  There  appears  no  justice  in 
forfeiting  the  whole  penalty,  and  the  legislature  seemed  to  admit  it 
by  authorizing  the  court  to  compound.  This  again  leads  to  abuse. 
Upon  the  whole,  there  seemed  no  way  of  reconciling  the  different  pro- 
visions of  the  act,  of  arriving  at  the  intention  of  the  legislature,  and 
of  doing  justice  to  all  concerned,  than  to  adopt  the  principle  that 
prevails  in  every  other  case,  of  allowing  a  recovery  for  the  actual 
damages,  and  no  more.  The  proof  of  damages  is  here  declared  in 
conformity  to  a  decision  of  errors  in  1826,  not  rejjorted." 

[5  60,  51.  Same  as  enacted.]  Original  note.  "Cases  may  occur 
where  it  will  be  more  convenient  to  sue  on  the  order  than  on  the  bond. 
Our  courts  have  repeatedly  decided  that  an  action  may  be  brought  on 
such  an  order;  but  it  would  seem  that  the  executors  are  not  liable. 
Vide  Bum's  Justice,  title  'Bastard.^ " 
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[5  52  to  71.  Same  as  enacted.]  Originul  note  to  §  59.  "As  the  sum 
will  be  fixed  by  the  order  of  filiation,  there  does  not  seem  to  be  any 
necessity  for  sending  it  to  the  county  treasury."   . 

"  TiTXE  VII. —  0/  the  importation  into  this  state  of  persons  held  in  slavery^  of 
their  exportation^  of  their  servicesy  and  prohibiting  their  sale.^^ 

[§  1,  2.  Same  as  enacted.]  Ori-ginal  note  to  %  2.  "2d  section  of  4th 
Article  of  the  Constitution  of  the  U.  8.:  its  insertion  here  seems 
necessary,  to  exempt  the  case  from  the  general  terms  of  the  first  sec- 
tion; as  a  slave  escaping  may  be  brought  into  the  state.'* 

[§  3.  Same  as  enacted.  Original  note.  "IGth  section  of  same  act, 
varied  so  as  to  confine  the  permission  to  citizens  of  other  states;  fop 
by  the  act  of  Congress  of  2d  March,  1807,  vol.  4,  Laws  U.  S.  p.  94, 
the  importation  of  slaves  from  any  foreign  place  is  wholly  forbidden." 

[S  4.  Same  as  enacted.]  Original  note.  "  17th  section  of  the  same 
act,  p.  141 ;  the  principle  seems  to  have  been  then  first  adopted." 

[3  5.  Eeported  as  '*new,"  and  same  as  enacted.] 

[^  6.  Same  as  enacted.]  Original  note.  "Part  of  the  15th  section 
of  the  same  act,  which  limits  the  residence  to  nine  months,  but  does 
not  declare  the  consequence  of  its  exceeding  that  time:  it  would 
Ijrobably  be  implied  that  the  slave  was  free. 

[g  7.  Same  as  enacted.]  Original  note.  "Part  of  4th  section  of  act 
of  1819,  p.  173.  The  proviso  to  that  section  forbids  the  sale  of  such 
slave  to  any  person  not  an  inhabitant  of  this  state,  and  declares  the 
I)erson  sold  free.  The  10th  section  of  the  act  of  1817  forbids  all  sales, 
and  seems  suflicient.    That  proviso  is  therefore  omitted." 

[g  8.  Same  as  enacted.}  Original  note.  "10th  section  of  act  1817; 
the  residue  of  that  section,  which  seems  to  confine  the  prohibition  to 
those  brought  in  since  1801,  it  is  presumed  was  intended  to  apply  to 
that  part  which  forbids  a  transfer  of  services  for  a  term  of  time. 
However  that  may  be,  it  seemed  best  to  make  the  prohibition  against 
selling  slaves  universal.  No  penalty  was  imposed  by  the  former  act; 
the  ciise  seemed  to  require  one." 

[g  9,  10, 11.  Same  as  enacted.]  Original  note  to  §  9.  "  The  prin- 
ciple of  the  ayove  is  contained  in  the  same  10th  section;  but  it  was 
thought  necessary  to  declare  it  in  more  explicit  terms." 

[§  12, 13.  Same  as  enacted.]  Original  note  to  %  12.  "1st  section  of 
act  of  1819,  p.  172,  varied  only  so  as  to  discharge  the  servant  from  a 
master  consenting,  &c.  A  man  should  not  be  deprived  of  any  inte- 
rest or  benefit  by  the  misconduct  of  another." 

[g  14,  15,  16.  Same  as  enacted.]  Original  note  to  %  16.  "Declara- 
tory of  the  effect  of  the  4th  section  of  the  same  act,  which  emancipates 
those  born  after  the  4th  July,  1799;  and  of  the  32d  section  of  the 
same  act,  which  emancipates  those  born  before  that  date,  from  and 
after  the  4th  July,  1827." 

"Title  VIII. —  Of  tihe  prevention  and  punishment  of  immorality  and  disorderly 

practices.'^^ 

"  Article  II.  —  0/  disorderly  practices  on  public  occasions  and  holidaySj  and  in  taverns^  vessth 

and  canal  boats." 

[S  7.  S&me  as  enacted.]  Original  note.  "  8th  section  of  e*xcise  act, 
I  U.  L.  178 ;  2d  section  of  an  act  passed  in  1816,  p.  243,  extended  to 
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groceries  and  all  vessels  and  canal  boats,  as  being  equally  if  not  more 
ivithin  the  mischief  intended  to  be  prevented.  By  the  acts  referred 
to,  the  above  offences  are  declared  misdemeanors,  subject  to  fine  and 
imprisonment.  The  severity  of  this  punishment  defeats  its  own  object. 
A  milder,  and  it  is  believed  more  efficacious  penalty,  is  proposed  in 
the  above  section." 

"  Article  III.  —  Of  betting  and  gaming" 

[S  8.  Same  as  enacted.]  "  Original  note.  "  5th  section  of  act  to  pre- 
vent horse-racing,  &c.  1  R.  L.  p.  223,  as  understood  by  Justice  Van 
Ness,  in  4th  John.  Rep.  437.  It  is  presented  in  this  shape,  that  it  may 
be  distinctly  passed  upon  by  the  legislature." 

[§9.  Same  as  enacted.]  Original  note.  "New.  If  it  be  intended 
really  to  put  an  end  to  forbidden  wagers,  the  Revisers  are  satisfied 
that  it  can  be  accomplished  only  by  such  a  provision  as  is  contained 
in  the  above  section.  As  the  law  now  seems  to  be  understood,  a  pay- 
ment over  after  the  contingency  has  happened,  will  protect  the  stake- 
holder, and  of  9ourse  give  effect  to  the  wager.  There  will  be  no  bets 
made,  if  no  depositaries  of  the  stakes  can  be  found." 

[S  10.  Same  as  enacted.]  Original  note.  "  These  are  considered 
wagers,  and  might  be  included  in  the  terms  of  the  previous  section,  if 
not  expressly  excepted." 

[5  11, 12.  Same  as  enacted,  except  that  in  §  12,  instead  of  the  words 
"  any  sum  or  value^^^  the  reported  §  contained  the  words  "  ahove  the 
swni  or  value  of  twenty-five  dollars.*^'}  Original  note  to  ^  12.  "  There  is 
an  ambiguity  in  the  act  respecting  the  mode  of  recovering  the  penalty, 
which  is  removed  by  the  above." 

[5 14, 15, 16, 17.  Same  as  enacted.]  Original  note  to  §  17.  "  Residue 
of  same  section,  varied  only  so  as  to  include  the  modem  devices  of 
covenants  of  warranty,  &c.,  and  fixing  with  more  precision  the  persons 
entitled." 

[g  18.  Same  as  enacted.]  Original  Ttote.  "  8th  section  of  the  same 
act,  varied  so  as  to  conform  to  the  supposed  intent  of  compelling 
associates  to  testify." 

^20  as  reported^  not  enacted;  %  20  iZ.  8.  substituted  according  to 
recommendation  of  Revisers  in  note. 

Original  note.  "  4th  section  of  the  same  act :  its  policy  is  doubted. 
Its  object  was  to  prevent  the  effect  of  a  person's  being  compelled  to 
discover  what  might  criminate  himself.  It  would  be  attained  better 
probably  by  the  following  substitute,  which  would  leave  the  winner 
liable  to  all  penalties,  if  proof  can.  be  made  in  any  other  way  than'  by 
his  own  confession :  %  .  The  answer  to  such  bill  shall  not  be  used  as 
testimony  in  any  case  against  the  person  making  such  discovery." 

[g  21.  Same  as  enacted.]  Original  note.  '*  The  7th  section  of  the 
gaming  act  absolutely  discharges  any  offender  discovering  others, 
without  any  discretion  in  the  court.  It  is  thus  liable  to  be  used  by 
adepts  in  crime  as  a  rfeans  of  threatening  against  the  unwary,  to  pre- 
vent prosecutions ;  and  it  probably  has  been  more  effectual  to  deter 
prosecutions  than  to  promote  them.  The  above  modification  is  sup- 
posed better,  if  any  provision  whatever  should  be  retained." 
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"Article  IV. —  Of  raffling  and  lotteries." 

[§  22.  Same  as  enacted.]  Original  note.  "  7th  section  of  act  to  pre- 
vent horse-racing,  1  R.  L.  p.  222,  varied  by  defining  raffling^  &c.  and 
in  other  respects." 

[§  23,  24,  25.  Same  as  enacted.]  Original  noU.  "  The  principle  of 
these  sections  is  in  the  7th  section  of  the  act  to  prevent  horse-racing, 
1  R.  L.  p.  222,  which  is  quite  defective  in  its  details.  If  the  prohibi- 
tion is  to  be  continued,  and  it  is  believed  to  be  very  salutary,  these 
provisions  are  necessary  to  give  it  effect.  They  are  in  analogy  to 
those  respecting  gaming." 

[S  26  to  31.  Same  as  enacted.]  Originul  note  to  ^  31.  "Residue  of 
same  section,  which  prescribes  a  forfeiture,  but  does  not  provide  the 
means  of  enforcing  it." 

[§  32  to  36.  Same  as  enacted.]  Original  note  to  ^  36.  "  Laws  1819, 
§  7,  p.  260.    Extended  to  all  lotteries." 

"Article  V. —  0/ the  racing  of  animals" 

[g  55.  Same  as  enacted,  except  that  §  59  as  reported  was  also  incor- 
porated by  the  legislature.]     Original  note.  "  1  R.  L.  222,  <^  1  and  6." 

[S  56.  Same  as  enacted.]  Original  note.  *'  The  1st  section  of  the 
same  act  enjoins  it  upon  all  officers  to  cause  the  act  to  be  executed ; 
it  is  supposed  useful  to  declare  the  means  of  doing  so.  It  is  believed 
that  this  sectipn  confers  no  greater  powers  than  magistrates  now  pos- 
sess." 

"  Article  VIII.  —  0/  the  observance  of  Sunday." 

[5  70.  Same  as  ^  69  R.  S.]  Original  note.  "  Same  act,  §  5,  to  sup- 
press immorality,  p.  195,  enlarged." 

"  Article  IX. —  General  provisions  to  enforce  the  prohibitions  of  Hie  three  last  articles" 

[§  75.  Same  as  §  73  R.  S.]  Original  note.  "  9th  and  10th  sections 
of  the  same  act ;  omitting  the  form  of  a  conviction ;  requiring  the 
offender  to  be  brought  before  the  magistrat<j  in  all  cases,  that  he  may 
be  heard  in  his  defence,  in  conformity  with  the  decision  of  the  supreme 
court  in  18th  Johns.  Rep.,  p.  39.  The  10th  section  declares  that  the 
conviction  shall  not  be  liable  to  be  removed  by  certiorari  into  the 
supreme  court ;  but  that  court  exercises  the  powder  for  the  purpose  of 
ascertaining  whether  the  officer  acts  within  his  jurisdiction.  The 
phraseology  has  been  altered  in  conformity  to  this  practice." 

[§  78.  Same  as  §  77,  R.  S.]  Original  note.  "  11th  section  of  same 
a€t,  omitting  the  allowance  of  charges  for  the  information,  which 
being  indefinite,  can  only  lead  to  abuses." 

"  Title  IX. —  0/  JExcise  and  the  regulation  of  Taverns  and  Groceries^ 
[.§  1.  Same  as  enacted.]     Original  note.  *'  1  R.  L>,  p.  176,  §  1,  some- 
what varied  in  detail." 

[§  6,  7.  Same  as  enacted.]  Original  note  to  §  7.  "  6th  section  ;  with 
the  addition  of  requiring  a  surety.  It  is  believed  that  it  will  afford 
some  check  against  abuses,  and  that  no  man  who  cannot  obtain*  surety 
ought  to  be  i)ermitted  to  k6ep  an  inn." 

[§  8,  9, 10.  Same  as  enacted.]  Original  note  to  ^  10.  "  Part  of  same 
section,  varied  to  impose  the  penalty  for  each  day,  as  the  sign  is 
sometimes  kept  up  less  than  a  week." 
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[g  11,  12.  Same  as  enacted.]  Originai  note  to  §  12.  "  This  is  the 
eflfect  of  a  grocer's  license :  it  seemed  useful  to  make  it  explicit,  in 
order  to  preserve  the  distinction  between  theirs  and  tavern-keepers' 
licenses." 

[.§  13.  Same  as  enacted.]  Original  note.  *  New.  The  evils  arising 
from  the  open  and  constant  violations  of  the  law  by  grocers,  have 
long  called  loudly  for  some  effectual  check.  There  are  stronger 
reasons  for  requiring  bonds  from  them  than  from  tavern-keepers ;  and 
if  they  are  also  required  to  give  security,  it  is  believed  that  the  busi- 
ness will  be  in  the  hands  of  men  of  better  character,  and  that  a  degree 
of  responsibility  will  be  ensured  that  will  afford  some  promise  for 
obedience  to  the  laws.  If  a  man  has  not  such  a  standing  in  society 
as  to  obtain  a  security,  it  is  the  best  evidence  that  can  be  furnished 
of  his  unfitness  to  receive  a  license." 

[§  14,  15,  16.  Same  as  <^  15,  16,  17,  R.  S.]  Original  note  to  ^  16. 
"  11th  section  extended  to  children." 

[S  17.  Same  as  §  18,  R.  S.]  Original  note.  "  12th  section  varied. 
It  now  imposes  the  penalty  for  not  returning  the  articles  received 
within  three  days,  thus  giving  the  opportunity  of  purging  the  offence, 
after  it  shall  have  been  discovered.  The  offence  certainly  consists  in 
receiving  the  articles  at  all  from  such  persons." 

[S  18.  Same  as  §  19,  R.  S.]  Original  note.  **  16th  section.  The 
18th  section  barring  suits  for  previous  oifences  omitted.  It  was 
originally  inserted  probably  to  prevent  conflicts  betw^een  suits,  when 
any  person  might  prosecute.  But  as  the  power  is  given  wholly  to 
the  overseers  of  the  poor,  conformably  to  the  act  of  1820,  p.  30,  the 
reason  of  it  seems  to  have  ceased.  Its  oi)eration  has  unquestionably 
been  to  produce  violations  of  the  law." 

[S  21,  22,  23.  Same  as  ^  22,  23,  24,  R.  S.]  Original  note.  "The 
principle  of  these  sections  is  taken  from  the  11th  section  of  the  excise 
act,  1  R.  L;,  179,  extended  to  all  cases  of  convictions,  and  the  manner 
of  proceeding  detailed." 

*'TrrLE  X. —  Of  the  navigation  of  Rivers  and  Lakes^  and  the  obstruction  of 

ceHain  waters^ 

[S  9.  Same  as  enacted,  §  10,  R.  S.]  Original  note.  "  Act  of  1826, 
^  1,  2,  3,  4,  combined  and  partly  new.  In  one  of  the  cases  provided 
for  in  the  original,  the  owners  are  made  liable  in  case  the  actual 
captain  is  absent ;  in  another  case  they  are  made  liable  in  the  first 
instance.  We  have  extended  their  liability  to  all  the  cases,  as  they 
all  stand  on  the  same  ground,  lyrovided  the  penalty  cannot  he  collected 
from  tlie  master^  a  qualification  which  seems  to  be  required." 

[§  11.  Same  as  §  13  R.  S.]     Original  note.  "  Partly  new." 

[g  12.  Same  as  ^  14  R.  S.]  Original  note.  "  New  in  terms,  but  con- 
formable to  §  1,  Law  1826." 

[g  13.  Same  a^  <^  15  R.  S.]  Original  note.  "  Laws  of  1815,  p.  148, 
^  1  and  2.  Dam  at  Fort  Edward  substituted  for  Baker's  falls.  The 
Revisers  have  some  doubts  whether  the  legislature  of  1815  intended 
to  prohibit  the  use  of  set  nets  zvith  buoys  in  the  channel ;  but  they  have 
thought  it  best  to  present  the  section  in  its  present  form." 

v.— 70 
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''Tttlr  XII.— Of  wrecks:' 

[§  1  to  13.  Same  as  enacted.]  Original  note  to  §  13.  "  Fifty  per 
cent,  is  the  highest  salvage  that  courts  of  admiralty  now  allow,  even 
in  cases  of  the  greatest  merit,  and  wheixj  the  services  have  been 
rendered  at  the  hazard  of  life.  To  protect  insurers  against  fraud  that 
have  too  frequently  been  practised,  and  against  which  no  vigilance 
can  guard  them,  it  seems  indispensible  that  even  agreements  for  allow- 
ing a  greater  salvage  should  be  rendered  null." 

Original  note  to  Title.  "  This  Title  is  proposed  by  the  Revisers  as  a 
substitute  for  the  act  'concerning  wrecks  of  the  sea,'  1  R.  L.  p.  68, 
which  will  appear  on  examination,  and  has  been  found  in  practice  to  be 
exceedingly  defective.  No  alteration  is  made  in  the  principles  of  that 
law,  except  that  the  forfeiture  in  any  event  of  wrecked  property  to 
the  state  is  omitted,  as  a  provision  unworthy  of  *an  enlightened  and 
humane  people.  By  making  the  summary  proceeding  for  the  adjust- 
ment of  salvage  depend  on  the  voluntary  act  of  the  owner,  &c.,  of 
the  wrecked  property,  the  Revisers  have  avoided  even  the  hazard  of  a 
conflict  with  the  courts  of  the  United  States,  who,  under  the  constitu- 
tion and  laws  of  the  United  States,  it  has  been  frequently  decided, 
have  exclusive  jurisdiction  of  all  cases  of  salvage  arising  on  the  sea, 
or  beyond  high  water  mark." 

"TiTLB  XIII. —  0/the  law  of  the  road^  and  the  regulation  of  public  stages :' 

Eg  3.  Reported  as  "  partly  new,"  and  same  as  ^  2  R.  S.] 
§  4.  Substantially  the  same  as  §  3  R.  S.  except  the  words  "  and 
certified  h/  him  on  oath^''  inserted  by  the  legislature.]  Original  note. 
**  New,  but  deemed  necessaiy  to  enforce  the  principle  established  in 
%  3.  Passengers  cannot  be  presumed  to  know,  and  in  point  of  fact 
seldom  do  know,  whether  the  driver  is  addicted  to  drunkenness  or 
not." 

[5  5.  Same  as  §  4  R.  S.]  Original  note.  "  Laws  1824,  p.  347,  ^  2 ; 
1826,  p.  254,  §  6,  9 ;  oflTences  combined  and  penalty  varied." 

"  Title  XV. —  Of  the  embezzlement  of  timber  floating  ^ 

[g  1.  Same  as  enacted.]  Original  note.  "2  R.  L.  p.  236,  §  3,  as  to 
Hudson  river.  Laws  of  1825,  p.  280,  <^  2,  as  to  river  An  Sable,  made 
general  and  extending  to  all  waters." 

[§  2.  Same  as  enacted.]     Original  note.  "  Partly  new." 

[§  3.  Same  as  enacted.]     Original  note.  •*  New." 
S  4,  5,  6,  7,  8.  Same  as  enacted.]     Original  note  to  ^6.  "New :"  to 
§8.  "Modified." 

[S  9.  Same  as  enacted.]     Original  note.  "  New." 

[S  10.  Same  as  enacted,  except  the  words  "  or  at  any  saw-niiU.y 
after  "5mc7i  waters^''  inserted  by  the  legislature.]  Original  note.' ^^2 
R.  L.  p.  236,  §  2,  made  general,  and  pen^ty  increased  and  varied." 

[§11  to  19.  Same  as  enacted.]  Original  »u>teto%l%.  "Partly  new:" 
to  \  19.  "  New." 

[§  20.  Same  as  enacted.]  Original  note.  "  2  R.  L.  235,  ^  1,  altered 
so  as  to  conform  to  foregoing  provisions." 

[§  21.  Same  as  enacted.]  Original  note.  "  Proviso  to  §  5,  2  R.  L. 
236.    Proviso  to  §  4,  omitted  as  unnecessary." 
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"Title  XVll.— Of  dogs:' 

[g  1.  Same  as  enacted.]  Original  note.  "Parts  of  the  1st  and  2d 
sections  of  act  of  1826,  p.  149.  The  provisions  of  that  act  are  in  sub- 
stance like  those  relating  to  the  county  of  Richmond,  1  R.  L.,  170. 
It  is  proposed  to  consolidate  them." 

[S  2.  Same  as  enacted.]  Original  note.  "Part  of  the  2d  section  of 
same  act;  varied  so  as  to  make  it  the  duty  of  the  assessors  to  ascer- 
tain the  dogs  to  be  taxed,  instead  of  imposing  a  penalty  on  the  owner 
for  not  furnishing  a  list  before  called  on,  in  conformity  to  the  general 
principle  of  all  tax  laws,  and  to  avoid  the  unnecessary  multiphcation 
of  penalties,  which  may  be  innocently  incurred." 

[g  3.  Same  as  enacted.]  Original  note.  **  Part  of  3d  section  of  same 
act,  varied  according  to  the  above  suggestion,  and  the  penalty  in- 
creased so  as  to  cover  the  amount  of  the  highest  tax." 

[.§  4.  Same  as  enacted.]  Original  note.  "2d  section  rendered  more 
explicit." 

[5  5.  Same  as  enacted.]  Original  note.  "  5th  section  of  same  act, 
omitting  the  penalty  upon  the  collector,  as  by  adopting  the  i)rovisions 
of  the  law  for  the  collection  of  taxes,  ample  means  are^  afforded  to 
compel  the  discharge  of  his  duties." 

[S  6.  Same  as  enacted.]  Original  note.  "7th  section,  varied  by 
abridging  the  time,  as  it  cannot  be  necessary  to  wait  30  days  after 
demand;  especially  as  within  that  time  the  collector  must  generally 
have  proceeded." 

[S  7,  8,  9.  Same  as  enacted.]  Original  note  to  %  9.  "Part  of  1st 
section  of  act  to  prevent  injury  by  dogs,  1  R.  L.  169,  combined  with 
part  of  6th  section  of  act  of  1826." 

[g  10,  11.  Same  as  enacted.]  Onginainote.  ''^  11  implied  in  §  6, 
act  1826,  p.  150." 

[5  12.  Same  as  enacted.]  Original  note.  "Implied  from  the  5tlv 
and  6th  sections,  with  the  addition  of  the  oath  of  the  applicant." 

[S  14,  15,  16,  17, 18,  19.  Same  as  enacted.]  to  §  19. 

"New;  proposed  instead  of  giving  x>enalties  to  common  informers." 

S  20.  Same  as  enacted.]  Original  note.  "Taken  from  §  4,  act  1826, 
and  extended." 

"Tttlb  XIX. —  Of  brokerage^  atock-johhing^  and  pawnbrokers:' 
"Article  I. — Regulations  concemirig  brckersy 

[g  1  to  5.  Same  as  enacted.  §  3,  reported  as  varied  from  existing 
law,  "instead  of  allowing  a  suit  by  a  common  informer,  giving  it  to 
the  overseers  of  the  poor."] 

"Article  II. —  0/ stock-jobbing.** 

[^  6.  Same  as  enacted.]  Original  note.  "18th  section  of  act  to 
regiilate  sales  by  public  auction,  &c.,  2  R.  L.  187;  omitting  wagers, 
which  are  provided  for  in  a  subsequent  section.  It  is  doubtfiil 
whether  they  would  not  be  lawful  if  the  party  owned  the  stock;  this, 
it  is  conceived,  was  certainly  not  the  intent  of  the  legislature." 

"Article  III. —  Of  pawnbrokers" 

[go.  Same  as  enacted.]  Original  note.  "New.  It  seems  necessary 
eitiier  to  regulate  the  business  of  pawnbrokers,  or  to  forbid  its  exercise. 
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In  New  York,  the  mnnicipal  authority  has  the  power  of  licensing  and 
controlling  them.  Wherever  that  control  cannot  be  exercised,  it 
cannot  be  necessary  that  the  business  should  be  carried  on.  It  is 
more  dangerous  than  any  private  and  single  loans  at  usurious  inte- 
rest, because  it  relates  to.  articles  of  small  value,  and  thus  tempta 
apprentices  and  minors  to  embezzle  property." 

[§  10,  11,  12,  13.  Same  as  enacted.]  Original  note.  "It  is  a  source 
of  great  complaint  by  merchants  and  others,  that  they  cannot  trace 
and  follow  property  in  the  hands  of  a  pawnbroker,  without  making 
oath  that  such  property  has  been  feloniously  stolen.  This  of  course 
they  are  unable  to  do,  in  most  instances.  These  sections  have  been 
drawn  to  reach  this  evil,  and  at  the  same  time  to  protect  the  pawn- 
broker." 

"  Title  XX. —  Of  unauthorized  banking^  and  t/w  circulation  of  certain  notes  or 
evidences  of  debt ^  issued  by  banks?'' 

[S  1,  enlarged  as  enacted.]  Original  note.  "  2d  section  of  act  1813,  2 
R.  L.  234.  The  prohibition  in  the  existing  law  against  transacting 
'any  other  business  which  banks  may  transact,'  is  supposed  to  be 
more  extensive  in  its  terms  than  could  have  been  contemplated.  The 
object  of  the  legislature  doubtless  was,  to  prohibit  every  species  of 
hanking  business.  That  object  the  Revisers  have  endeavored  to 
attain  by  a  more  precise  definition  of  that  business." 

[g  2,  3.  Same  as  enacted.]  Original  7iote  to  §  3.  "New.  It  is 
drawn  to  remove  a  doubt  which  is  supposed  to  exist  in  the  construc- 
tion of  the  present  act." 

[3  4,  5,  6.  Same  as  enacted.]  Original  note  to  §  6.  "  1st  section  of 
act  1818,  p.  242,  varied  in  conformity  to  the  principles  suggested  in 
the  note  to  the  first  section." 

[S  7,  8,  9.  Same  as  enacted.]  Original  note  to  ^9.  "  §  1,  2,  R.  L.  p. 
234,  varied  as  to  common  informers." 

[.\S  10,  11,  12.  Same  as  enacted.]  Original  note  to  '^  12.  "Laws  of 
1816-17,  p.  12,  omitting  the  restriction  upon  banks  against  issuing 
such  notes,  as  being  a  questionable  exercise  of  power,  and  varying  the 
language  so  as  to  arrive  at  the  supposed  intent  of  the  legislature." 

[g  13.  Same  as  enacted.]  Original  note,  "  The  acts  of  1813  and 
1818  re(iuire  the  suits  to  be  brought  by  the  Attorney  General.  It  is 
believed  that  the  duties  of  that  office  are  so  numerous,  that  the  dis- 
trict attorneys  will  be  more  likely  to  attend  to  the  collection  of  these 
penalties." 

"Title  XXI. —  Of  insurances  on  property  in  this  state^  made  in  foreign  coun- 
tries^ and  by  individuals  and  associations  unauthorized  by  kiwy 

[§  1  to  6.  Same  as  enacted.]  Original  note  to  §  4.  "  Part  or  act 
1824,  p.  340,  extended  so  as  to  reach  the  case  of  the  procuring  an  insu- 
rance which  the  agent  himself  does  not  eifect." 
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PART  11. 

[See  extract  from  preliminary  report  aa  to  this  Part^  in  Introduction  ante.] 

"  CHAPTEE  I." 

"  OF  BEAIi  PROPERTY,  AND  OP  THE  NATURE,  QUALITIES  AND  ALIENA- 
TION OF  ESTATES  THEREIN." 

"Title  I. —  Of  the  tenure  of  real  property^  and  the  persons  capable  of  holding 
and  conveying  estates  therein.-^ 

"  Article  I.  —  0/ihe  tenure  of  real  property. ^^ 

[5  1-  Same  as  §  1 E.  S.]  Original  note.  "  New  in  terms,  but  implied 
in  1  E.  L.  380,  §  2." 

[§  2.  Same  as  ^  2  E.  S.]  Original  note,  "By  the  common  law,  lands 
held  in  trust,  if  they  escheat  to  the  king,  are  held  by  him  free  from 
the  trust,  (3  Cruise,  464.)  The  same  doctrine  would  probably  be 
applied  t6  the  people  of  this  state.  This  severe  rule  has,  in  i)art,  been 
remedied  in  England,  by  the  act  47  Geo.  III.  c.  29 ;  and  it  is  presumed 
that  the  legislature  of  this  state,  will  be  equally  ready  to  amend  the 
law  in  this  jjarticular." 

[S  5.  Same  as  §  5  E.  S.  except  the  words  after  '' incapacity, ^^  which 
were  added  by  the  legislature.]  Original  note.  **  Guardianship  in  soc- 
cage,  is  of  necessity  abolished  by  the  abolition  of  tenures,  so  that  it 
seems  indispensable  to  declare  to  whom  the  guardianship,  when  no 
testamentary  or  other  guardian  is  appointed,  shall  belong.  It  has  not 
been  thought  advisable  to  adopt  the  rule  of  the  couunon  law,  that  the 
guardianship  shall  belong  to  the  next  of  kin,  to  whom  the  inheritance 
could  not  by  possibility  descend,  not  only  as  the  expediency  of  this 
rule,  in  the  present  state  of  society,  is  extremely  doubtful,  but  under 
the  provisions  of  the  revised  statute  of  descents,  it  would  rarely  hap- 
pen that  such  a  relative  could  be  found,  or  if  found,  the  very  remote- 
ness of  the  propinquity  would  be  a  sufficient  reason  for  excluding  him 
from  the  guardianship." 

[S  6.  Same  as  §  C  E.  S.]  Original  note.  "  The  existence  of  a  guar- 
dian in  soccage,  is  recognised  in  §  20,  Tit.  3.  ch.  8,  part  2,  and  it  may 
be  convenient  to  retain  the  name  as  a  distinctive  appellation." 

Original  note  to  §3  and  4.  "  The  3d  and  4th  sections  of  this  Article, 
are  proi^osed  as  a  substitute  for  the  2d,  3(1,  4th,  5th  and  6th  sections 
of  the  act  "  concerning  tenures^'  passed  Feb.  20,  1787,  which  are  in  the 
following  words : 

"  '  11.  And  he  it  further  enacted  by  the  authority  afarenaid,  That  all  wardships,  liveries,  primer 
8eisin$  and  ousierlernains^  values  und  forfeitures  of  marriage^  by  reason  of  any  tenure  by  Icnights 
service^  and  all  mean  rate:',  and  all  other  gilts,  grants  and  charges  incident  or  arising  for  or  by 
reason  of  wardships^  liveries^  primer  seisins  and  onsierlemains,  shall  be,  and  hereby  are  declared 
to  be  taken  away  and  discharged,  from  the  thirtieth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  six  hundred  and  sixty-four:  And  that  aW  fries  for  alienations^  seizures  andpar^ 
dons  for  alienations^  tenure  by  homage^  and  all  charges  incident  or  arising  for  or  by  reason  of 
wardship^  livery^  primer' seisin ,  ousierlemain  or  tenure  by  knights  service,  cs^iage,  and  also  relief 
and  aid  pur  file  manner,  ondpur  fair  fiiz  diivalier^  and  all  other  xharges  incident  thereunto, 
shall  be,  and  hereby  are  likewise  declared  to  be  taken  away  and  discharged,  from  the  said 
thirtieth  day  of  August,  in  the  year  of  our  Lord  one  thousand  six  hundred  and  sixty-four ; 
and  that  all  tenures  by  knights  service^  and  by  knights  service  in  capites  and  by  soccage  in  capite^ 
and  the  fruits  and  consequents  thereof  happened,  and  which  shall  or  may  hereailcr  happen 
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or  arise  thereupon  or  thereby,  shall  be  and  hereby  are  declared  to  be  taken  away  and  dis- 
charged, and  forever  abolished;  any  law,  statute,  custom  or  usage  to  the  contrary  thereof  ux 
any  wise  notwitlistanding. 

** '  III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all  tenures  of  any  honors, 
manors,  lands,  tenements  or  hereditaments,  or  of  any  estate  of  inheritance  at  the  comnioa 
law,  held  either  of  the  king  or  of  any  otiier  person  or  persons,  bodies  politic  or  corporate,  at 
any  time  before  the  fourtli  day  of  July,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  seventy -six,  are  hereby  declared  to  be  tumed  inlofree  and  common  socca/jej  to  all  intents 
and  purposes,  and  shall  be  construed,  adjudged  and  deemed  to  be  free  and  common  soooage^ 
from  the  time  of  the  creation  thereof,  and  forever  tlieieafler,  and  that  the  same  honors, 
manors,  lands,  tenements  and  hereditaments,  shall  forever  hereafter  stand  and  be  discharged 
oi  all  tenure  by  homage^  escuage^  voyages  royal  and  charges  for  the  same,  vmrdships  incident  to 
tenure  by  knights  service^  and  values  and  foifeitures  qfrntirriage^  and  all  other  charges  incident 
to  tenure  by  knights  service^  and  of  and  from  reliefs  aid  pur  file  marrier^  and  aid  pur  fair  fiJU 
chivaUer  ;  any  law,  statute,  usage  or  custom  to  the  contrary  in  any  wise  notwithstanding. 

"*IV.  And  be  it  further  enacted  by  the  authority  aforesaid^  That  all  conveyances  and 
devices  of  any  manors,  lands,  tenements  or  hereditaments,  at  any  time  heretofore  made,  shall 
be  expounded  to  be  of  such  eflfect,  as  if  the  same  manors^  lands,  tenements  and  heredita- 
ments had  been  then  held,  and  continued  to  be  holden  in^rec  and  common soccage  only;  any 
law,  statute,  custom  or  usage  to  the  contrary  hereof  in  any  wise  notwithstanding. 

"  '  V.  Provided  always^  and  be  it  further  enacted  by  the  authority  afoi^esaid,  That  this  act, 
or  any  thing  herein  contained,  shall  not  take  away,  nor  be  construed  to  take  away  or  dis- 
charge, any  rents  certain,  or  other  services  incident  or  belonging  to  tenure  in  common  soc- 
cage,  due  or  to  grow  due  to  the  people  of  this  state,  or  any  mean  lord,  or  other  private  person, 
or  the  fealty  or  distres-ses  incident  thereunto. 

" '  VI.  And  be  it  further  enacted  by  the  authority  aforesaid^  That  the  tenure  upon  all  gifts^ 
grants  and  conveyances  heretofore  made,  or  hereafter  to  be  made,  of  any  manors,  lands, 
tenements  or  hereditaments,  of  any  estate  of  inheritance,  by  any  letters  patent  under  the 
great  seal  of  this  state,  or  in  any  other  manner,  by  the  people  of  this  state,  or  by  the  com- 
missioners of  forfeitures,  shall  be  and  remain  allodial,  and  not  feudal,  and  shall  forever  here- 
after be  taken  and  adjudged  to  be  and  continue  in  free  and  pure  albdium  only ;  and  shall 
be  forever  discharged  of  all  wardship,  value  and  forfeiture  of  marriage,  livery,  primer  seisin^ 
ousterlemain,  relief,  aid  pur  file  marrier,  aid  pvr  fair  fitz  chivalier,  rents,  renders,  feaUy  and  all 
other  services  whatsoever ;  any  law,  statute,  reservation,  custom  or  usage  to  tlie  contrary 
hereof  in  any  wise  notwithstanding.' 

"  These  sections  except  the  last,  which  was  a  new  provision,  were 
taken  from  the  English  act,  */ar  taking  away  the  courts  of  wards  and 
liveries,  and  tenures  in  capite,  and  hy  knights  service,^  &c.  (12  Charles 
II.  chap.  24.) 

•*  The  day  named  in  our  act,  (August  30, 1664,)  is  not  the  date  of 
the  original  act,  which  was  passed  at  a  parliament  that  began  on  the 
25th  of  April,  1660,  and  which  declared  that  the  military  tenures 
should  be  deemed  to  be  abolished  from  the  24th  of  February,  1645. 
The  day  named  in  our  act  was  the  same  on  which  the  fort  and  town 
of  New  Amsterdam  were  surrendered  by  .the  Dutch  govenior  Stuyve- 
sant,  to  Col.  Nicolls  and  the  English  forces,  pursuant  to  the  capitula- 
tion of  the  27th  of  August,  1664. 

"  The  legislature  of  1787,  were  engaged  in  the  delicate  and  diflScult 
task  of  selecting  such  English  statutes  as  were  proper  to  be  re-eu acted 
in  this  state,  preparatory  to  the  general  repeal  of  the  remainder.  It 
is  probable  that  the  provisions  above  quoted,  so  far  as  they  relate  to 
the  ancient  military  tenures,  were  re-enacted  merely  from  abundant 
caution;  for  it  is  diflScuIt  to  perceive  any  necessity  for  the  formal 
abolition  of  tenures  and  incidents  of  tenures,  which  never  existed  in 
this  colony.    * 

"  A  stranger  to  our  history  would  be  inclined  to  suppose,  from  a 
purusal  of  the  act  of  1787,  that  the  military  tenures  existed  in  this 
colony,  prior  to  the  30th  of  August,  1664.    But  it  is  quite  certaui  that 
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such  was  not  the  fact.  Whilst  the  colony  was  under  the  Dutch  gov- 
ernments, these  tenures,  and  indeed  all  feudal  tenures,  were  unknown. 
In  the  charter  granted  by  the  states  general,  in  1621,  to  the  West 
India  company,  the  latter,  were  empowered  *to  ent^r  into  contracts 
and  alliances  with  the  princes  and  natives  of  the  land,'  and  were 
required  *to  advance  the  settlement  and  encourage  the  population  of 
the  territories  they  should  acquire.'  (1  Hazard's  Collections,  121.) 

"  In  1629,  the  company  established  a  series  of  privileges  and  ex- 
emptions, in  favor  of  persons  who  should  become  settlers  in  the 
colony.  They  provided  that  any  person  who  should  plant  a  colony 
of  fifty  souls,  should  be  deemed  a  |)atro(m;  should  be  entitled  to  select 
lands  to  a  limited  extent ;  and  should  have  an  absolute  proi)erty 
therein,  *  to  be  holden  of  the  company  as  an  eternal  inheritance,  with- 
out its  ever  devolving  again  to  the  company.'  They  also  granted  to 
the  patroons  the  liberty  of  disposing  of  their  inheritances  by  testa- 
ment. 

"  Under  these  general  provisions  the  Dutch  inhabitants  appear  to 
have  held  their  lands  entirely  free  from  any  feudal  incident. 

"  By  the  second  article  of  the  capitulation  of  1664,  it  was  stipulated, 
that  the  people  should  still  continue  free  denizens,  and  should  enjoy 
*  their  lands,  houses  and  goods,  wheresoever  they  are  within  the 
country,  and  dispose  of  them  as  they  please.'  Section  11  is  as  fol- 
lows: '  The  Dutch  here  shall  enjoy  their  own  customs  concerning  their 
inheritances.'  The  treaty  of  Breda^  by  which  the  British  title  to  the 
colony  was  confirmed,  contains  no  special  provision  bearing  upon  this 
subject. 

.**  The  first  grant  from  Charles  II.  to  the  Duke  of  York,  bears  date 
the  12th  of  March,  1664.  After  describing  the  premises  intended  to  be 
granted,  the  letters  patent  run  as  follows :  *  Together  with  all  the  lands, 
islands,  soils,  rivers,  harbors,  mines,  minerals,  quarries,  woods,  mai-shes, 
waters,  lakes,  fishing,  hawking,  hunting  and  fowling ;  and  all  other 
royalties,  profits,  commodities  and  hereditaments,  to  the  said  several 
islands,  lands  and  premises  belonging  and  appertaining,  with  their 
and  every  of  their  appurtenances,  and  all  our  estate,  right,  title, 
interest,  benefit  and  advantage,  claim  and  demand,  of,  in,  or  to,  the 
said  lands  or  premises,  or  any  part  or  parcel  thereof :  To  have  and 
to  hold  all  and  singular  the  said  lands  and  premises,  with  their  and 
every  of  their  appurtenances  hereby  given  and  granted,  or  herein  be- 
fore mentioned,  to  be  given  and  granted,  unto  our  said  dearest  brother 
James,  Duke  of  York,  his  heirs  and  assigns  forever,  to  be  holden  of 
us,  our  heirs  and  successors,  as  of  our  manor  of  East-Greenwich,  in 
oiu"  county  of  Kent,  in  free  and  common  soccage,  and  not  in  cajyite  hy 
Tcnight  serpic€y  yielding  and  rendering,  and  the  said  James,  Duke  of 
York,  for  himself  and  his  heirs  and  assigns,  doth  warrant  and 
promise  to  yield  and  render  unto  us,  our  heirs  and  successors,  of 
and  for  the  same,  yearly  and  every  year,  forty  beaver  skins,  when 
they  shall  be  demanded,  or  within  ninety  days  after  such  demand 
made.' 

"  The  confirmatory  letters  patent  granted  to  the  Duke  of  York  in 
1674,  have  the  same  clause  in  the  same  words. 

''Pursuant  to  these  grants,  the  tenure  of  lands  in  the  colony  of  New 
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York,  was  always  considered  as  of  common  soccage,  and  no  trace  cai» 
be  found  of  any  military  tenure.  In  the  act  **  declaring  what  are  the 
rights  and  privileges  of  their  Majesties'  subjects,  residing  within  their 
province  of  New  York,'  passed  in  1G91,  (which  may  be  found  in  Brad- 
ford's edition  of  the  colonial  laws,  p.  1,)  it  is  expressly  declared,  that 
*  all  the  lands  within  the  province  shall  be  esteemed  lands  of  freehold 
and  inheritance,  in  free  and  common  soc(;age,  according  to  the  tenor 
of  East  Greenwich,  in  their  Majesties'  realm  of  England.' 

"This  act  was  repealed  by  the  crown  in  1097,  in  consequence  of 
objections  of  a  political  nature,  to  some  of  the  matters  contained  in 
it ;  but  the  accuracy  of  the  provision  above  cited,  does  not  appear  to 
have  been  controverted.  This  shows  what  was  then  understood  to 
be  the  law  of  the  colony  on  this  point.  The  grants  made  by  the 
colonial  government,  and  the  acts  of  the  assembly  passed  anterior  to 
the  revolution,  proceed  on  the  same  principle.  It  is  also  explicitly 
stated  by  the  historian.  Smith,  that  all  lands  are  held  of  the  crown  by 
soccage  tenure,  as  those  of  East  Greenwich,  at  home,  in  the  county  of 
Kent.'  (Smith's  History,  Albany  ed.  of  1814,  p.  372.) 

"  The  foregoing  observations  and  references  render  it  quite  certain, 
that  the  military  tenures  and  their  incidents,  were  never  in  existenco 
in  this  colony ;  and  that  their  abolition  in  1787,  was  quite  unnecessary. 

"  In  regard  to  the  more  burthensome  incidents  of  soccage  tenure, 
which  are  formally  abolished  by  the  act  of  1787,  the  case  stands  on 
somewhat  different  ground.  Prior  to  the  act  of  Charles  II.  soccage 
tenures  were  subject  to  the  following  incidents :  1.  Homage  and  fealty. 
2.  Eent  and  services  certain.  3.  Age  for  knighting  the  son,  and  vmrry^' 
ing  the  eldest  daughter.  4.  Relief.  5.  Primer  seisin.  Wardship  till 
14,  to  the  nearest  relative  to  whom  the  inheritance  of  the  infant  cannot 
descend.     7.  Marriages.    8.  Fines  for  alienation  ;  and,  9.  Escheat. 

**  By  the  act  of  16  Charles  II.  soccage  tenures  were  freed  from  aids, 
primer  seisins,  marriages,  and  fines  for  alienation.  Reliefs  were  retained 
by  the  English  acts ;  but  are  enumerated  in  our  act  of  1787,  (see  §  2 
and  3,)  and  are  thus  declared,  with  the  other  enumerated  incidents,  to 
have  been  taken  away  and  discharged,  from  the  30th  of  August,  1660. 
If  this  part  of  the  act  is  correct  in  point  of  fact,  it  would  seem  that 
the  soccage  tenure,  as  known  in  this  colony,  was  not  only  modified 
agreeably  to  the  act  of  16  Charles  II.  but  that  it  was  even  more 
liberal,  in  its  exemptions  from  reliefs.  With  the  single  exception  of 
reliefs,  there  can  be  no  doubt,  that  under  the  grant  to  the  Duke  of 
York,  the  soccage  tenure  in  this  colony  must  have  stood  on  the  same 
ground  as  in  England  after  the  act  of  16  Charles  II. ;  for  the  first  grant 
to  the  Duke  was  four  years  after  the  passage  of  that  act,  and  the 
soccage  tenure  of  the  'manor  of  East-Greenwich'  had  already  I'eceived 
all  the  modifications  of  that  act. 

"  It  is  therefore  proposed  to  omit  the  vsections  above  quoted  from 
the  act  of  1787,  both  a-s  unnecessary  in  their  original  form,  and  as  cal- 
culated to  produce  erroneous  impressions,  in  regard  to  important 
historical  facts.  It  is  however  deemed  useful  to  declare  the  tenure  by 
which  lands  shall  hereafter  be  held  in  this  state,  both  for  the  purposes 
of  general  information,  and  to  remove  a  singular  diversity  which  now 
exists  in  that  part  of  our  law.    By  the  6th  section  of  the  act  of  1787, 
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the  tenure  of  all  lands  granted  by  the  people  of  this  state,  is  to  be 
aUodidl^  and  not  feudal.  By  previous  sections,  the  feudal  tenure  of 
common  soccage  had  been  declared  to  be  the  tenure  of  all  other  lands. 
It  is  well  known  that  the  greater  part  of  our  lands  is  now  held 
aUodioMy,  xmder  titles  derived  from  the  people.  The  nature  of  these 
different  modes  of  title,  is  widely  different ;  and  if  the  (Ustinction 
should  be  retained,  it  may  give  rise  to  inconvenient  and  perplexing 
consequences. 

"  In  the  case  of  Cornell  vs.  Lamb,  2  Oowen,  652,  it  was  decided  that 
the  common  law  right  of  distress  incident  to  lands  held  in  common 
soccage,  was  saved  by  the  fifth  section  of  the  act  of  1787  ;  and  that  in 
all  cases  where  the  landlord  is  entitled  to  the  reversion,  and  to  a  rent, 
he  is  authorized  to  distrain  for  such  rent,  without  any  authority  for 
that  purpose  in  the  lease  or  contract.  Justice  Woodworth  suggests, 
that  independently  of  the  5th  section,  the  right  to  distrain  would 
remain  upon  every  demise  for  a  rent  certain,  where  the  reversionary 
interest  was  in  the  landlord ;  and  that  this  right  would  not  be  im- 
paired by  the  abolition  of  fealty,  and  all  other  services  upon  lands 
granted  by  the  state.  Chief  Justice  Savage  excepts  from  this  remark, 
lands  held  aUodvaUy  by  grant  from  the  state;  and  it  is  apprehended 
with  great  reason.  It  is  also  extremely  doubtfdl  whether  those  lands 
are  subject  to  guardianship  in  soccage,  or  to  escheat.  Indeed  there 
would  be  no  ground  for  supposing  them  liable  to  either  of  these 
incidents  of  tenure,  were  it  not  for  the  general  terms  used  in  some 
other  statutes. 

'^  Deeming  it  important  that  all  lands  in  this  state  should  be  held 
upon  an  uniform  tenure;  and  still  more  so,  that  all  lands  should  be 
subject  to  the  rent  and  services  which  have  heretofore  obtained  among 
our  citizens,  and  the  rights  annexed  thereto  by  the  common  law;  the 
Revisers,  in  <^  3,  have  made  all  lands  allodial,  and  in  ^  4,  have 
expressly  subjected  them  to  those  incidents  of  the  soccage  tenure." 

"Article  IL — Of  the  persona  capable  of  holding  and  conveying  lands" 

g  9,  adopted  with  soms  mod^iflcation.  Original  note.  "  The  8th  section 
of  the  act  to  naturalize  and  to  prevent  the  avoidance  of  titles  in  cer- 
tain cases,  3d  vol.  of  Greenleaf  s  ed.  of  laws,  p.  280,  confirms  all 
subsisting  titles  derived  from  aliens,  and  vested  in  any  persons  who 
were  at  that  time  inhabitants  of  the  state,  and  subsequent  laws  con- 
taining similar  provisions  have  from  time  to  time  been  passed.  No 
objection  is  perceived  to  a  general  and  prospective  provision  of  the 
same  character." 

[g  11.  Same  as  ^  10  E.  8.]  Original  note.  "Conformable  to  the 
first  part  of  §  1  of  the  act  concerning  tenures,  (1  E.  L.  70.)  The  resi- 
due of  the  original  section,  saving  the  rights  of  chief  lords,  has  been 
omitted  as  unnecessary.  It  was  taken  fi^m  the  first  and  second  chap- 
ters of  the  statute  quia  emptores^  18  Edward  I.  To  elude  the  restraints 
imposed  by  the  feudal  law  upon  the  alienation  of  the  fief,  the  practice 
of  suJh^infeudation  was  often  resorted  to,  which,  by  dividing  the  fief 
into  many  parts,  served  to  render  the  inferior  tenant  independent  of 
the  chief  lord,  and  indirectly  to  effect  a  transfer, of  the  fief  itself. 
This  practice  was  restrained  by  Magna  Charta,  ch.  32,  which  provides 
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Hhat  no  freeman  from  henceforth  shall  give  or  sell  any.  more  of  his 
land,  but  so  that  of  the  residue  of  the  lands,  the  lord  of  the  fee  may 
have  the  service  due  to  him  which  belongeth  to  the  fee.'  But  as  that 
provision  was  not  sufficiently  general,  the  statute  of  guia  emptores 
extended  it  still  farther.  There  seems  to  have  been  no  necessity  for 
the  re-enactment  of  this  statute  in  this  state;  the  state  of  things 
which  gave  rise  to  it  having  never  existed  in  the  colony  of  New-York, 
and  the  rights  of  lessors  and  their  grantees  against  lessees  and  the 
assignees  of  lessees  being  perfectly  secured  by  the  act '  to  enable  granr- 
tees  of  reversions  to  take  advantage  of  the  conditions  to  he  performed  hy 
lesseesJ*  1  R.  L.  363." 

[§  12,  13.  Same  as  §  11, 12  R.  8.]  Original  note.  "See  Goodell  vs. 
Jackson,  20  Johns.  693." 

[g  20.  Same  aa  ^  19  R-  S.]  Originai  note.  "The  2d  section  of  act 
of  1802,  allows  mortgages  to  be  taken;  but  it  is  defective  in  omitting 
the  right  of  a  mortgagee  to  purchase,  which  is  supplied  by  the  latter 
part  of  the  above  section." 

^'TnxB  n. —  Of  the  nature  and  qualities  of  estates  in  real  property^  and  the 

alienation  thereof  ^ 

"  Artiole  I. — Of  ih^  crmiion  and  dwinon  of  estates" 

[§  2,  3, 4.  Same  as  enacted.]  Original  note  to  ^  4.  "At  common  law, 
where  an  estate  is  conveyed  or  devised  to  A,  and  if  he  die  without 
issue  or  without  heirs  of  his  body,  or  without  heirs  where  the  limita- 
tion over  is  to  an  heir,  then  to  B  in  fee,  A  takes  an  estate  tail,  on 
which  the  limitation  to  B  is  valid  as  a  remainder;  and  if  the  entail  be 
not  barred,  the  fee  will  vest  in  B,  or  his  heirs,  in  case  of  the  failure  of 
the  issue  of  A,  at  any  distance  of  time.  By  the  operation  of  oxir 
statute  respecting  entails,  the  estate  of  A  is  converted  into  a  fee  sim- 
ple absolute,  and  thus  the  remainder  to  B  and  his  heirs  is  entirely 
defeated.  Such  is  obviously  the  necessary  effect  of  giving  to  the  first 
taker  a  fee  simple  absolute,  and  would  also  be  the  result  of  the  well 
known  rule,  that  a  fee  cannot  be  limited  upon  a  fee,  even  by  way  of 
use  or  executory  devise,  unless  upon  a  contingency  that  must  happen 
within  a  life  or  lives  in  being,  and  twenty-one  years  thereafter.  It  is 
conceived,  however,  that  the  object  of  the  legislature  in  abolishing 
entails,  may  be  effected,  without  sacrificing  (as  certainly  they  are  now 
sacrificed)  the  rights  of  the  i)ersons  entitled  in  remainder.  The  object 
of  the  legislature  was  to  destroy  perpetuities,  in  other  words,  to  pre- 
vent the  fee  from  being  rendered  inalienable  beyond  a  certain  i)eriod; 
and  this  object  is  completely  attained,  if,  without  defeating  the 
remainder,  we  confine  it  to  vest  within  the  period  allowed  by  law  in 
other  cases;  in  doing  this,  we  violate  Ao  rule  of  public  policy,  and  we 
comply,  we  may  be  assured,  with  the  intention  of  the  person  creating 
the  estate. 

"In  most  cases,  it  is  expressed,  that  the  limitation  over  shall  take 
effect  on  the  event  of  the  first  taker's  *  dying  without  issue,  or  without 
leaving  issue;'  and  in  these  cases,  it  is  believed  that  the  meaning 
which  the  law  affixes  to  the  terms,  viz.  a  failure  of  issue,  at  any  i>eriod 
however  remote,  even  after  the  death  of  the  first  taker,  is  very  oppo- 
site to  that  of  the  party  by  whom  they  are  employed. 
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"It  has  often  been  remarked  by  judges  in  England  and  in  this  coun- 
try, that  it  is  not  probable  that  testators  are  aware  of  the  technical 
construction  given  by  the  courts  to  the  words  *  dying  without  issue;' 
and  that  they  undoubtedly  intend  by  them,  a  dying  without  issue, 
living  at  the  death  of  the  person  named,  which  is  supposed  to  be  the 
obvious  and  natural  meaning  of  the  expressions. 

*'It  is  true  that  Ohancellor  Kent,  in  Anderson  v.  Jackson  (16  Johns. 
400),  suggests,  that  'this  notion  has  been  borrowed  by  one  judge  from 
another,  without  much  reflection,  or  examination  as  to  its  truth ;'  and 
be  gives  it  as  his  opinion,  that  the  legal  interpretation  of  the  phrase 
accords  with  the  popular  understanding  of  its  signification.  The 
Revisers,  however,  are  strongly  inclined  to  the  general  opinion  above 
stated. 

"To  them,  it  seems  hardly  credible  that  a  x)erson  not  conversant 
with  the  technical  rules  of  law,  would  ever  dream  of  the  construc- 
tion which  those  rules  have  affixed  to  the  phrase.  If  this  is  so,  then 
it  follows,  that  the  law  of  this  state,  as  it  now  stands,  gives  to  the^ 
first  devisee,  in  cases  of  this  sort,  an  absolute  estate,  contrary  to 
the  intention  of  the  grantor  or  testator. 

"It  may  be  asked,  even  where  the  limitation  over  is  plainly  ex- 
pectant on  an  estate  tail,  as  where  an  estate  is  given  to  A  and  the 
issue  of  his  body,  and  on  the  determination  of  such  estate,  then  to 
B  and  his  heirs,  why  should  it  be  thought  necessary  to  defeat  entirely 
the  remainder  over?  What  reason  can  be  given  why  the  intentions 
of  the  party  creating  the  estate  should  not  be  carried  into  effect,  so  far 
as  they  may  be  executed,  without  violating  the  rules  of  law?  Those 
intentions  evidently  were, 

"  1.  That  the  first  taker  should  not  have  the  power  to  dispose  of  the 
estate,  so  as  to  destroy  the  remainder ;  and, 

"2.  That  in  the  event  of  his  dying  without  descendants  then  living, 
competent  to  take,  the  remainder  should  vest;  for  this  is  plainly  com- 
prehended in  the  general  intention,  that  the  remainder  should  vest, 
upon  the  failure  of  issue,  at  any  period,  however  remote*  Now  these 
intentions  are  clearly  legal,  and  by  giving  them  effect,  we  certainly 
execute,  pro  tanto^  the  wishes  of  the  party  creating  the  estate,  and 
secure  it  to  those  who  were  the  direct  objects  of  his  bounty.  We  do 
that,  which  we  are  certain  the  party  himself  would  have  declared,  in 
terms,  should  be  done,  had  be  been  acquainted  with  the  rales  of  law 
forbidding  a  larger  exercise  of  his  discretion. 

"  The  tendency  of  the  sections  that  we  have  proposed,  to  prevent 
litigation,  may  be  fairly  stated  as  an  additional  argument  in  favor  of 
their  adoption.  Nearly  every  case  that  has  arisen  in  our  own  courts, 
in  relation  to  executory  devises,  and  other  contingent  limitations,  has 
turned  on  the  question,  whether  the  flrat  taker  took  an  estate  tail,  or 
in  other  words,  whether  the  remainder  were  dependient  on  an  indefi- 
nite failure  of  issue.  (1  John.  B.  440;  10  do.  12;  ib.  19;  11  do.  337; 
16  do.  382;  18  do.  368;  20  do.  483.) 

"In  all  these  cases,  the  struggle  of  the  judges  to  support  the  limita- 
tion over,  by  confining  the  failure  of  issue  to  the  death  of  the  first 
taker,  is  very  manifest. 

"It  may  be  that  this  object  is  sometimes  accomplished^ith  some 
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disregard  of  former  authorities,  and  of  maxims  supposed  to  be  estab- 
lished; but  this  is  only  a  proof  how  strongly  it  was  felt,  that  those 
maxims  and  authorities  were  repugnant  to  common  sense,  and  foreign 
to  the  state  of  society  and  habits  of  thought  that  now  prevail.  If  tfis 
be  so,  would  it  not  be  better  that  the  obnoxious  rules  should  be  swept 
away  at  once,  by  direct  legislative  enactment,  than  permit  them  to  be 
slowly  undermined  and  subverted  by  the  subtleties  of  judicial  inter- 
pretations, at  the  expense,  perhaps  to  the  ruin,  of  a  succession  of 
suitors,  and  at  the  hazard  of  plunging  the  whole  law  on  the  subject 
into  endles8  uncertainty?^^ 

[§  6.  Same  as  enacted,  except  that  the  concluding  words  were 
altered  by  the  legislature,  from  ''chattel  interest^"  to  ''chattel  real"^ 
Original  note.  "  In  ch.  6  of  the  second  part,  as  adopted  by  the  legi^ 
lature,  estates  during  the  life  of  a  third  person,  are  declared,  in  all 
cases,  to  be  assets  in  the  hands  of  the  executors.  Hence  the  necessity 
of  the  preceding  section,  (Part  2,  ch,  6,  title  3,  art  1,  ^  6.)" 

[§  7.  Same  as  enacted.]  Original  note.  "See  note  at  end  of 
Article." 

[g  8.  Same  as  enacted.]  Original  note.  ^'Gruise's  Digest,  ch.  1, 
title  16,  ^  1." 

[g  9, 10.  Same  as  enacted.]  Original  note.  ''See  note  at  end  of 
Article." 

[S  11,  12.  Same  as  enacted.]  Original  note  to  %  12.  "2  Bl.  Com. 
Christ,  ed.  p.  175." 

[g  13, 14.  Same  as  enacted.]  Original  note  to  %  14.  "See  note  on 
this  and  following  sections,  to  22,  inclusive." 

Original  notes  to  the  Article.  "  The  provisions  in  relation  to  expectant 
estates,  contained  in  this  Article,  are  the  result  of  much  and  attentive 
consideration,  aided  by  a  diligent  examination  of  elementary  writers 
and  adjudged  cases.  They  are  submitted  by  the  Revisers  in  the  con- 
fident belief  that  their  adoption  will  extricate  this  branch  of  the  law, 
from  the  perplexity  and  obscurity  in  which  it  is  now  involved,  and 
render  a  system  simple,  uniform  and  intelligible,  which,  in  its  present 
state,  is  various,  complicated  and  abstruse. 

"It  will  be  seen  by  those,  who  are  familiar  with  the  di£Scult  learn- 
ing on  this  subject,  that  the  change  which  the  Revisers  recommend, 
is  effected,  not  so  much  by  the  introduction  of  new  principles,  as  by 
the  extension  of  niles,  already  admitted,  but  partial  in  their  applica- 
tion, to  all  classes  of  expectant  estates,  created  by  the  act  of  the 
party.  The  interests  of  society  require  that  the  power  of  the  owner 
to  fetter  the  alienation  and  suspend  the  ownership  of  an  estate  by 
Aiture  limitations,  should  be  confined  within  certain  limits;  but  where 
these  limits  are  not  exceeded,  it  would  seem  reasonable  that  the  in- 
tentions of  the  party  should  always  be  carried  into  effect,  whether 
declared  by  deed  or  devise,  by  a  feoffment  at  common  law,  or  a  con- 
veyance operating  under  the  statute  of  uses. 

"Such,  however,  is  far  from  being  the  present  state  of  the  law. 
There  are  at  present  three  classes  of  estates  in  expectancy,  created  by 
the  act  of  the  party,  as  distinguished  from  reversions,  which  arise 
by  operation  of  law,  namely,  remainders,  springing  and  secondary 
uses  and  executory  devises,  and  each  of  these  classes  is  governed  by 
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distinct  and  peculiar  rales,  both  in  regard  to  the  creation  of  estates 
belonging  to  them  and  the  means  by  -which  they  may  be  defeated  or 
destroyed.  These  rales  are  in  a  great  measure  arbitrary  and  techni- 
cal, and  in  the  language  of  Blackstone,  'It  were  endless  to  attempt 
to  enter  into  the  particular  subtelties  and  refinements  into  which,  in 
the  course  of  centuries,  they  have  been  spun  out  and  subdivided.' 
The  consequence  is,  that  it  rarely  happens  that  the  validity  of  a 
future  limitation  can  be  determined  by  reference  to  the  actual  intent 
of  the  party,  or  by  any  consideration  of  the  nature  and  policy  of  the 
limitation  itself,  but  it  depends  almost  exclusively  on  the  formal  char- 
acter of  the  instrument  in  which  the  limitation  is  contained,  or  the 
technical  force  of  the  language  in  which  it  is  expressed. 

"So  great  indeed  is  the  multitude  of  rules  on  this  subject,  and  so 
nice  and  difficult  of  apprehension  the  distinctions  on  which  they  rest, 
that  to  draw  a  will  or  family  settlement,  containing  future  limitations, 
is  justly  esteemed  in  England,  one  of  the  most  arduous  and  responsi- 
ble duties,  which  the  most  learned  in  the  profession  can  be  called  to 
perform.  No  man  in  that  country  can  be  a  good  conveyancer,  who  is 
not  also  a  profound  lawyer.  Hence  have  arisen  the  evils  of  which 
the  nation  is  now  complaining,  and  which  their  wisest  statesmen  are 
seeking  to  redress;  the  complexity  of  their  titles,  the  great  hazard 
and  expense  of  alienation,  and  the  frequent  and  ruinous  litigation  in 
which  estates  are  involved. 

"It  is  true,  that  in  this  state,  these  evils  are  not  yet  extensively 
felt,  but  we  may  be  sure  they  will  not  fail  to  display  themselves,  as 
property  advances  in  value,  capital  is  accumulated,  and  the  rich  be- 
come anxious  to  secure  their  possessions  to  a  distant  posterity.  The 
remedy  seems  to  the  Revisers  obvious  and  effectual.  It  is  to  abolish 
all  technical  rules  and  distinctions,  having  no  relation  to  the  essential 
nature  of  property  and  the  means  of  its  beneficial  enjoyment,  but 
which  derived  from  the  feudal  system,  rest  solely  upon  feudal  reasons; 
to  define  with  precision  the  limits  within  which  the  power  of  aliena- 
tion may  be  susi>ended  by  the  creation  of  contingent  estates,  and  to 
reduce  all  expectant  estates  substantially  to  the  same  class,  and  apply 
to  them  the  same  rales  whether  created  by  deed  or  devise.  These  are 
the  general  views  by  which  the  Revisers  have  been  governed,  and  the 
object  and  effect  of  particular  provisions,  as  calculated  to  attain  these 
views,  will  be  best  explained  in  notes  to  the  respective  sections. 

"§  10.  In  conformity  to  the  plan  of  the  Revisers,  and  with  a  view 
to  subsequent  provisions,  the  definition  in  this  section  is  so  framed, 
as  to  comprehend  every  species  of  expectant  estates  created  by  the 
act  of  the  party.  Remainders,  strictly  so  called,  future  uses,  and 
executory  devises.  The  words  *by  lapse  of  time  or  otherwise,'  are 
necessary  to  provide  for  contingent  limitations,  operating  to  defeat  or 
abridge  the  prior  estate,  and  the  other  variations  from  the  ordinary 
definition  of  a  remainder,  are  introduced  to  embrace  estates  in  future^ 
as  they  are  technically  termed. 

"  At  common  law,  owing  to  the  necessity  of  an  immediate  livery 
of  seisin,  a  freehold  estate  could  not  be  created  to  commence  in  pos- 
session at  a  future  day,  unless  as  a  remainder.  (2  Black  Oom.  166.) 

"In  modem  times,  however,  this  rale  is  in  effect  abolished,  since  an 
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estate  mfiitwro  may  be  created  by  devise  or  by  any  coDveyance  ope- 
ratiDg  under  the  statute  of  uses.  The  reasons  upon  which  the  original 
rule  was  founded,  being  no  longer  applicable,  it  is  proposed  to  alK^lish 
it  altogether.  As  future  estates  cannot,  under  the  following  sections 
of  this  Article,  create  a  suspension  of  ownership,  for  a  longer  period 
than  remainders,  no  rules  of  public  policy  are  violated  by  their  i)er- 
mission.  In  truth,  they  are  in  efiect,  though  not  by  verbal  definition, 
remainders,  commencing  in  possession  on  the  determination  of  the  inr- 
teirmediate  estate  not  granted  or  devised.  A  provision  similar  to  the 
above,  will  be  found  in  the  statutes  of  Virginia,  vol.  1,  p.  369,  §  28." 

"S  14,  15,  16,  17,  18, 19,  20,  21,  22,  [§  1*  to  21  R.  S.]  Notwith- 
standing  the  abolition  of  estates,  tail,  our  law  allows  certain  executory 
dispositions  of  land  and  the  profits  of  land,  by  which  the  former  may 
be  rendered  inalienable,  and  the  latter  may  be  made  to  accumulate, 
for  a  life  or  lives  in  being,  and  twenty-one  years  thereafter.  This 
limit  is  derived  from  the  English  law,  and  was  originally  adopted  by 
the  English  judges  from  an^ogy  to  settlements  by  entail.  A  settle- 
ment on  a  parent  for  life,  with  remainder  to  his  eldest  son  in  tail,  and 
any  number  of  remainders  over  for  life  and  in  tail,  could  be  barred 
by  the  son's  sufi^ering  a  recovery  as  soon  as  he  came  of  age.  Kot  to 
give  a  greater  perpetuity  to  a  disposition  by  executory  devise,  than 
the  possible  (and  from  the  exigencies  of  society,  even  in  that  country, 
the  general)  limits  of  an  entail,  the  courts  held  that  no  executory 
devise  could  be  good,  unless  it  must  necessarily  take  efiect  within  a 
life  or  lives  in  being,  or  twenty-one  years  thereafter. 

''When  our  legislature  abolished  entails,  they  left  the  conmion  law 
in  regard  to  executory  limitations,  unaltered;  so  that  all  we  have 
gained  by  abolishing  entails,  is,  that  we  have  avoided  the  necessity 
of  levying  a  fine  or  suffering  a  recovery  to  bar  the  estate  tail.  Indeed 
land  may  be  rendered  inalienable  for  a  longer  period  by  springing 
use,  or  executory  devise,  than  by  an  entail.  In  the  settlement  of  an 
estate  tail,  like  that  above  mentioned,  the  life  estate  depends  upon  a 
single  life,  but  in  these  executory  dispositions,  as  the  lives  are  not 
necessarily  required  to  take  any  interest  in  the  estate,  or  to  be  in  any 
way  connected  with  it,  any  number  may  be  introduced,  at  the  plea- 
sure of  the  party,  and  for  the  mere  purpose  of  protracting  the  period 
of  alienation.  In  England  this  has  often  been  done.  In  one  case, 
twenty-eight  persons  (all  of  whom  except  seven,  were  strangers, 
taking  no  interest  in  the  land),  were  inserted  for  the  purpose  of  secur- 
ing the  longest  possible  term.  It  is  obvious  that  the  chance  of  find- 
ing, out  of  so  great  a  number  a  very  long  life,  is  much  greater  than 
in  the  case  of  the  entail.  Again :  The  term  of  twenty-one  years  in 
the  case  of  the  settlement  by  entail,  only  occurs  during  the  actual 
infancy  of  the  party  entitled  in  remainder.  In  the  case  of  the  execu- 
tory devise,  &c.,  it  is  added  to  the  life  or  lives  in  being,  as  an  absolute 
term,  and  there  may  be  cases  where,  after  the  expiration  of  the  twen- 
ty-one years,  the  real  infancy  of  the  party  may  be  added  to  the  former 
term,  thus  rendering  the  land  inalienable,  except  in  special  cases,  for 
twenty-one  years  longer. 

''In  the  case  of  the  will  of  Peter  Thelusson,  the  testator  availed 
himself  of  the  executory  devise,  to  secure  the  accumulation  of  his 
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personal  estate,  and  the  rents  and  profits  of  bis  realty,  to  such  an 
extent,  that  the  British  parliament  pa^ssed  an  act  (40  Geo.,  Ill,  c.  98), 
*  to  restrain  aU  trusts  and  directions  in  deeds  or  wiUs,  whereby  the  profits 
or  fToduce  of  real  or  personal  estates  shaU  he  accumulated^  and  the  iene- 
fi(nai  enjoyment  thereof  postponed  beyond  the  time  therein  limited.^ 

^'This  act  has  not  been  re-enacted  in  this  state;  but  in  the  preced- 
ing sections,  the  Revisers  have  proposed  some  new  regulations  on  this 
subject,  which  will  considerably  abridge  the  present  power  of  render- 
ing real  estate  inalienable;  and  in  a  subsequent  section,  they  have 
restrained  the  accumulation  of  profits  within  still  narrower  limits  than 
are  now  allowed  in  England*  The  difibrence  between  the  preceding 
sections  and  the  existing  law,  consists  in  the  following  particulars: 

**1.  Alienation  cannot  be  protracted  by  means  of  mere  nominees 
nnconneeted  with  the  estate,  beyond  the  period  of  two  lives. 

''2.  No  more  than  two  successive  estates  for  life  can  be  created. 

"8.  The  period  of  twenty-one  years,  after  a  life  or  lives  in  being, 
is  no  longer  allowed  as  an  absolute  term ;  but  the  rule  is  restored  to 
its  original  object,  by  being  confined  to  the  case  of  actual  infancy ^ 
which  is  directly  provided  for  by  rendering  the  disposition  defeasible, 
and  allowing  another  to  be  substituted  during  that  period. 

'^It  is  presumed  that  no  argument  need  be  advanced  in  favor  of 
restricting,  at  least  to  the  extent  here  proposed,  the  power  of  creating 
perpetuities.  It  is  i>erhaps  a  more  doubtful  question,  whether  the 
genius  of  our  govemmenjt,  and  the  state  of  our  society,  do  not  require 
that  the  right  of  suspending  alienation  should  be  still  ftirther  reduced. 

^^It  is  proper  to  observe  that  these  sections  agree  in  some  respects 
with  the  propositions  contained  in  the  recent  work  of  Mr.  Humphreys 
on  tiie  law  of  real  property  in  England. 

*'  It  may  be  useful  to  illustrate  by  examples,  the  effect  of  ^  16,  as 
its  meaning  may  not  be  immediately  obvious.  Suppose  an  estate 
devised  to  A  for  life^  and  upon  his  deaths  to  his  issue  then  living;  but 
in  ease  stxh  issue  shdU  die  under  the  age  of  twenty-one  yearsy  or  in  case 
such  issue  shaM  die  under  the  age  of  twenty-one  years  and  without  law- 
fkil  issue,  then  to  B  in  fee.  Here,  in  both  cases,  the  remainder  to  B 
would  be  valid  as  embraced  by  the  terms  of  the  section ;  but  if  the 
devise  were  to  A  for  K/fe,  tmd  after  his  death  to  B  for  the  term  of 
twenty-one  years;  and  upon  the  expiration  of  such  term,  to  the  eldest 
male  descendant  of  A  then  living,  and  if  there  be  no  such  male  descen- 
dant then  Uving,  to  C  in  fee.  Here  the  x>eriod  of  twenty-one  years 
being  an  absolute  term,  wholly  unconnected  with  the  infancy  of  any 
Iierson  entitled,  both  the  term  and  all  the  remainders  dependent  on  it 
would  be  void ;  and  on  the  determination  of  the  life  estate,  the  fee 
would  descend  to  the  heirs  of  the  testator.  To  prevent  a  possible 
difficulty  in  the  minds  of  those  to  whom  the  subject  is  not  &miliar, 
we  may  also  add,  that  an  estate  is  never  inalienable,  unless  there  is 
a  contingent  remainder,  and  the  contingency  has  not  yet  occurred. 
Where  the  remainder  is  vested,  as  where  the  lauds  are  given  to  A  for 
life,  remainder  to  B  (a  person  then  in  being)  in  fee,  there  is  no  sus- 
pense of  the  power  of  alienation ;  for  the  remainderman  and  the  owner 
of  the  prior  estate,  by  uniting,  may  always  convey  the  whole  estate. 
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This  is  the  meaning  of  the  role  of  law  prohibiting  peipetiiitieB>  and 
is  the  effect  of  the  definition  in  ^  14.*' 

''  S  23.  [22  R.  S.]  The  reasons  of  the  provisions  in  this  section  are 
fiilly  explained  in  the  note  to  <^  3  and  4.  With  respect  to  estates 
tail  by  implication,  the  effect  of  the  provision  is  already  attained  by 
those  sections ;  but  it  is  still  necessary  as  a  distinct  enactment,  in 
order  to  embrace  limitations  of  chattel  interests,  and  those  cases  in 
which  the  remainder  is  limited  on  the  death  of  a  person  to  whom  no 
estate  is  given." 

"  S  25.  [24  R.  S.]  This  section  is  indispensably  necessary  to  pro- 
duce that  uniformity  in  the  law,  which  it  is  the  object  of  the  Revis^PB 
to  attain.  By  the  strict  rules  of  the  common  law,  and  for  reasons 
purely  technical,  no  remainder  can  be  limited  on  a  life  estate,  in  a 
term  .of  years.  Thus  if  a  man  possessed  of  a  term,  say  of  100  years, 
grant  it  to  A  for  life,  and  if  he  shall  die  during  the  term,  then  the 
residue  of  the  term  to  B,  A  has  an  absolute  interest,  and  the  remain- 
der to  B  is  utterly  void.  The  maxims  of  the  common  law  also  pro- 
hibit the  creation  of  a  contingent  remainder  of  freehold,  on  a  term  of 
years,  and  the  limitation  of  a  fee  upon  a  fee,  on  a  contingency  defeat- 
ing the  prior  estate.  Thus  if  an  estate  be  granted  to  A  and  his  heirs, 
but  if  he  die  without  issue  living  at  his  death,  then  to  B  as  a  r^nain- 
der,  the  limitation  is  void,  as  repugnant  to  the  fee  already  given.  No 
such  repugnancy,  however,  is  supposed  to  exist,  if  the  same  limitation 
is  contained  in  a  will,  in  precisely  the  same  words ;  for  although  as 
a  remainder,  it  is  void,  as  an  executory  devise,  it  is  unexceptionable 
and  valid. 

''  None  indeed  of  the  restrictions  that  we  iiave  mentioned,  except 
the  second,  which  extends  also  to  limitations  of  uses,  are  applicable 
to  secondary  uses  and  executory  devises ;  so  that  in  these  cases,  it  is 
literally  true  that  the  validity,  as  we  have  before  remarked,  of  ^  limi- 
tation, depends  exclusively  on  the  formal  character  of  the  instrument 
in  which  it  is  contained.  2  Blackstone's  Oom.  (Christian's  edition), 
p.  170, 173, 174.    Feame  on  Remainder,  p.  423." 

''  S  26-  [^  23  ^«  3-]  ^^^  section  embraces  what  are  technically 
termed  contingencies  with  a  double  aspect,  but  which  more  simply 
and  with  equal  propriety  may  be  termed  alternate  estates.  As  wh^« 
an  estate  is  given  to  A  for  life,  and  if  he  have  any  issue  living  at  his 
death,  then  to  such  issue  in  fee ;  but  if  he  die  without  such  issue,  then 
to  B  in  fee.  Here  the  remainders  to  the  issue  and  to  B  are  both 
contingent,  but  only  one  can  take  effect.  It  is  obvious  that  these 
alternative  dispositions,  however  numerous  they  may  be,  are  free  from 
objection,  since  as  only  one  can  vest,  and  by  vesting,  defeats  all  that 
are  subsequent,  the  estate  is  not  rendered  inalienable  for  a  longer 
period  than  if  a  single  limitation  only  had  been  originally  created.  1 
L.  Raymond,  203.  2  Black.  Rep.,  777." 

''  S  27*  [^  26  ^'  ^0  It  is  a  maxim  that  a  contingency  upon  which  a 
remainder  is  limited,  must  be  a  common  possibility,  or  in  other  words, 
a  contingency  that  may  reasonably  be  expected  to  happen ;  for  if  it 
involve  a  possibility  upon  a  possibility,  or  in  the  language  of  Mr. 
Feame,  'require  the  concurrence  of  two  several  contingencies,  not 
independent  and  collateral,  but  th,e  one  requiring  the  previous  exist* 


Digitized  by  LjOOQIC 


CHAP.  I.]  REVISERS'  REPORTS  AND  NOTES,  Ac.  309 

ence  of  the  other,  and  yet  not  Becessarilj  arising  out  of  it,^  it  is  con- 
sidered too  remote  and  is  utterly  void.  This  purely  metaphysical 
distinction,  worthy  only  of  the  schoolmen  with  whom  it  originated, 
the  Revisers  propose  to  abolish.  It  has  no  conceivable  use  but  to 
produce  litigation  on  the  utterly  unimportant  question,  whether  a 
particular  contingency  is  to  be  considered  near  or  remote,  a  single  or 
double  possibility,  a  question  which  a  man  of  common  sense  would 
almost  be  ashamed  to  argue,  yet  on  the  determination  of  which  the 
fortunes  of  his  clients  may  depend.  If  a  remainder  does  not  restrain 
the  alienation  of  the  estate  beyond  the  period  allowed  by  law,''but  if 
it  take  effect  at  all,  must  happen  within  the  limits  prescribed,  of  what 
consequence  is  it,  or  can  it  be,  whether  the  contingency  on  which  it  is 
limited  be  near  or  remote  ?  probable  or  improbable  ?  Feame  on  Rem. 
378.  2  Coke's  Rep.  51,  b.  Cruise's  Dig.  tit.  16,  ch.  2,  ^  4  to  8." 

"  §  28.  1%  27  R.  S.]  A  remainder,  properly  so  called,  cannot  be 
limited  on  a  contingency,  which,  should  it  happen,  will  defeat  the 
prior  estate,  before  the  period  of  its  natural  termination ;  in  fewer 
words,  it  cannot  be  limited  on  a  condition  subsequent.  This  rule,  it 
seems,  is  a  consequence  of  the  common  law  maxim,  that  none  but  the 
grantor  or  his  heirs  can  take  advantage  of  the  breach  of  a  condition, 
so  that  it  is  only  by  their  entry  that  the  conditional  estate  can  be  defeat- 
ed. That  entry,  if  made,  defeats  the  livery  made  on  the  creation  of 
the  original  estate,  and  therefore  of  course  defeats  all  subsequent  es* 
tates  dependent  on  the  same  livery — the  remainder  and  the  precedent 
estate  fall  together.  Thus  if  an  estate  be  granted  by  deed  to  A,  who 
is  then  a  widow,  for  life,  upon  condition  that  if  she  afterwards  marry 
it  shall  belong  to  B,  the  limitation  to  B  is  nugatory ;  for  although  A 
marries,  her  estate  still  continues,  unless  the  heir  of  the  grantor  chose 
to  avoid  it  by  his  re-entry,  and  then  the  remainder  to  B  is  also  an- 
nulled. But  if  the  estate  was  not  expressed  to  be  for  life,  if  the  grant 
had  been  to  her  during  her  widowhood,  and  in  case  of  her  marriage  to 
B,  this  would  have  been  a  valid  remainder,  and  the  marriage  of  the 
widow  would  have  entitled  B  to  the  immediate  possession  of  the  lands ; 
for  in  such  case  it  seems  the  estate  to  the  widow  is  not  an  estate  upon 
condition,  but  a  limitation,  or  a  condition  not  in  deed,  but  in  law. 
Thus  it  is  that  the  rights  of  the  remainderman  are  made  to  depend  on 
a  distinction  as  purely  verbal  as  it  is  possible  to  conceive,  for  which- 
ever form  of  expression  is  used,  the  estat-e  of  the  widow  is  obviously 
meant  to  be  precisely  the  same.  It  is  meant  in  both  cases,  thaf^she 
shall  enjoy  the  lands  so  long  as  she  remains  a  widow,  and  no  longer, 
and  that  when  she  marries  they  shall  belong  to  B. 

'^  This  rule,  however,  that  a  remainder  limited  on  a  condition  subse- 
quent, is  void,  is  not  applicable  to  devises ;  for  in  a  devise,  although 
strict  words  of  condition  are  used,  yet  if  there  is  a  remainder  over, 
they  are  always  construed  as  creating  not  a  condition,  but  a  condi- 
tional limitation,  so  that  when  the  condition  is  broken  or  performed, 
as  the  case  may  be,  the  remainder  commences  in  possession,  and  the 
X>erson  entitled  under  it  has  an  immediate  right  to  the  estate.  The 
reason  of  this  distinction  we  are  told  is,  that  a  different  construction 
would  defeat  the  intent  of  the  testator,  and  prevent  the  remainder 
from  taking  effect,  since  if  it  were  a  condition  it  would  descend  to  the 
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heir-at-law,  whose  entry  would  destroy  the  whole  estate.  This  lea- 
soniDg,  it  must  be  admitted,  js  sound  and  conclusive,  and  because  it 
is  so,  we  are  desirous  to  apply  it  to  deeds  as  well  as  wills. 

'^  It  deserves  to  be  remarked,  that  one  of  the  few  inaccuracies  to  be 
found  in  Blackstone,  occurs  on  the  subject  of  this  note.  He  states  it 
as  a  general  rule,  that  where  a  remainder  is  limited  on  a  conditional 
estate,  the  condition,  for  the  sake  of  preserving  the  remainder,  is 
always  construed  as  a  limitation  ;  but  the  only  cases  he  cites  in  sup- 
port of  this  position,  arose  upon  wills.  In  respect  to  conveyances  at 
common  law,  the  contrary  doctrine  is  clearly  established.  Feame  on 
Rem.,  p.  3,  363,  391  to  3,  409,  10,  and  cases  there  cited.  2  Black. 
Oom.,  156,  6." 

''  S  ^^'  [^  ^^  ^-  ^-]  ^^  section  is  introduced  to  abolish  a  technical 
rule,  commonly  described  by  lawyers  as  the  rule  '  in  Shelly's  case.' 
The  terms  of  this  rule  are,  *  That  when  the  ancestor  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold,  and  in  the  same  gift  or  con- 
veyance, an  estate  is  limited  mediately  or  immediately  to  his  heirs,  or 
the  heirs  of  his  body,  that  the  words  heurs,  &c.  are  always  words  of 
limitation  of  the  estate,  and  not  words  of  purchase.'  (Shelly's  case,  1 
Rep.  9.)  In  plain  terms,  the  ancestor  takes  the  whole  estate,  and  the 
heirs  if  they  take  at  all,  can  take  only  by  descent,  contrary,  it  is 
admitted  to  the  natural  meaning  of  the  words  and  the  clear  intent  of 
the  grantor.  That  we  may  judge  of  the  propriety  of  retaining  this 
rule,  it  is  proper  to  attend  to  the  reasons  given  for  its  introduction.  - 
We  are  told  that  if  the  heirs  were  to  take  as  purchasers,  these  conse- 
quences would  follow : 

''  1.  That  the  lord  would  be  deprived  of  the  wardship  and  nuuriage 
of  the  heir : 

<'  2.  That  the  remainder  being  contingent,  the  fee  would  be  in  abey- 
ance during  the  life  of  the  ancestor : 

^'  3.  That  as  a  necessary  consequence  of  the  abeyance  of  the  fee,  its 
alienation  during  the  continuance  of*  the  life  estate  would  be  sus- 
pended. 

''  The  first  of  these  reasons  is  plainly  not  applicable  in  this  state, 
where  the  feudal  incidents  of  wardship  and  marriage  do  not  exist,  and 
as  we  have  abeady  shown,  never  have  existed ;  and  of  the  second  and 
third  reasons,  it  may  be  remarked,  that  if  valid,  they  prove  that  con- 
tingent remainders,  secondary  uses,  and  executory  devises  ought  never 
to  have  been  allowed,  and  should  at  once  be  abolished ;  for  the  neces- 
sary effect  of  every  species  of  contingent  limitation,  whether  to  tli^ 
^  heirs '  of  the  first  taker,  or  to  strangers,  is  to  place  the  fee  in  abey- 
ance and  suspend  its  alienation  until  the  contingency  happens. 

''  As  affording  a  striking  illustration  of  the  mischiefs  of  the  rule  in 
Shelly's  case,  we  refer  to  the  celebrated  case  of  Perrin  v.  Blake,  whidli 
turned  entirely  on  its  meaning  and  application.  The  question,  in 
every  stage  of  the  controversy,  was  admitted  to  be,  whether  the  nndieh 
puted  intentions  of  the  testator,  or  this  technical  rule  of  construction, 
were  to  prevail.  The  suit  (upon  the  issue  of  which  depended  the 
validity  of  a  large  jointure  to  a  widow)  commenced  in  the  island  of 
Jamaica,  where  the  estate  was  situated,  in  the  year  1746.  It  was 
thence  transferred  to  the  courts  in  England,  and  after  passing  through 
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them  all,  reached  the  house  of  Lords,  on  a  writ  of  error,  and  finally, 
in  the  year  1777,  (the  cause,  we  are  told,. being  then  ready  for  a  hear- 
ing,) wa8  ended  by  a  compromise  between  the  parties,  leaving  the  law 
in  the  same  uncertainty  as  if  it  had  never  arisen.  On  this  state  of 
facts,  Mr.  Hargrave  remarks  with  much  simplicity :  ^  It  seems  particu- 
lar, that  under  any  circumstances,  a  lady  should  not  be  able  to  know 
whether  her  jointure  was  good  or  not,  for  upwards  of  thirty  years ; 
and  that  at  last  the  business  should  have  no  decision,  but  terminate 
in  a  compromise.'  The  legislature,  it  is  presumed,  will  be  anxious  to 
ms^e  such  provisions  as  to  prevent  the  occurrence  of  such  particulaTi- 
ties  hereafter. 

^'  Whatever  reasons  may  have  existed  for  the  original  adoption  of 
the  rule  in  Shelly's  case,  a  few  observations  will  show,  that  it  ought 
now  to  be  regarded  as  purely  arbitrary  and  technical.  Nor  can  any 
other  motive  for  preserving  it  be  stated,  except  that  it  may  remain  as 
one  of  the  subjects  on  which  the  ingenuity  of  the  bar  is  to  be  exer- 
cised at  the  expense  of  suitors.  The  rule  does  not  apply  unless  the 
word  '  heirs '  is  used,  although  the  terms  actually  employed  are  identi- 
cal in  meaning.  Thus  if  the  grant  be  to  the  father  for  life,  remainder 
to  the  issue  of  his  body,  the  remainder  is  good,  and  the  father  has  a 
life  estate  only ;  but  substitute  *  heirs '  for  issue,  you  give  him  a  fee. 
Again ;  the  estate  of  the  ancestor  must  be  a  fireehold,  for  if  the  limi- 
tation to  the  heirs  be  on  a  term  of  years,  it  is  valid.  Thus  if  the 
estate  be  given  to  the  father  for  one  hundred  years,  if  he  should  so 
long  live,  and  upon  his  death  to  his  heiirs,  the  heirs  take  as  purchasers, 
and  it  is  out  of  the  power  of  the  father  to  affect  their  rights.  Yet  it  is 
obvious  that  the  interest  of  the  father  is  in  fact  an  estate  for  life,  and 
that  the  term  of  years  is  only  introduced  to  evade  the  operation  of  the 
rule.  In  short  the  application  of  the  rule,  with  the  aid  of  a  tolerably 
skillful  conveyancer,  may  always  be  evaded ;  and  its  only  practical 
oi)eration  is  to  defeat  the  intentions  of  those  who  are  without  sufficient 
advice  and  ignorant  of  the  force  of  technical  language. 

"  The  principles  by  which  the  Revisers  have  been  governed,  in  pro- 
posing the  alterations  contained  in  this  chapter,  and  indeed  throughout 
the  revision,  may  be  very  briefly  stated.  If  a  rule  of  law  is  just  and 
wise  in  itself,  apply  it  universally,  as  far  as  the  reasons  upon  which  it 
is  founded  extend,  and  in  no  instance  permit  it  to  be  evaded ;  if  it  is 
irrational  and  fanciful,  or  the  reasons  upon  which  it  is  rested  have 
become  obsolete,  abolish  it  at  once.  By  adhering  to  these  principles, 
we  are  well  persuaded  that  the  noblest  of  moral  sciences  may  be 
redeemed  from  the  complexity  and  mystery  in  which  it  is  now 
involved ;  an  immense  mass  of  useless  litigation  be  swept  away,  and 
an  intelligent  people,  instead  of  complaining  of  the  laws  by  which 
tlieir  rights  are  determined,  as  capricious,  unintelligible  or  unjust,  be 
led  to  confess  their  wisdom,  and  to  rejoice  in  their  mild  and  beneficent 
sway.  (Cruise's  Dig.  Tit.  Rule  in  Shelly's  case ;  Peame  on  Rem.  110 
to  270 ;  Hargrave's  Tracts,  489 ;  4  Bur.  2,679.)" 

"  S  31.  K  30  R.  S.]  The  case  of  posthumous  children  is  provided  for 

.  in  the  statute  of  descents ;  but  the  statute  of  10  and  11  William  III,  c. 

16,  (Evans'  OoUec.  of  Statutes,  vol.  1,  p.  230,)  entitling  posthumous 

children  to  take  by  remainder,  by  a  singular  omission,  has  not  been 
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re-enacted  in  this  state.  Before  the  passage  of  this  statute,  it  bad* 
frequently  been  determined  ^in  the  English  courts,  that  a  contingent 
remainder  to  a  son,  to  take  effect  on  the  death  of  the  father,  became 
void  by  the  death  of  the  father,  before  the  birth  of  the  son  entitlecL 
And  it  is  at  least  doubtful  whether  such  is  not  at  present  the  law  in 
this  state,  where  the  limitation  is  by  deed.  (3  John  0. 18.)" 

''  S  32.  [^  31  R.  S.]  This  section  may  be  thought  superfluous  as 
expressing  only  the  necessary  consequence  of  a  fair  interpretation  of 
the  provisions  of  this  article,  considered  in  connexion  with  the  chapter 
of  descent ;  but  it  is  deemed  expedient  to  guard  against  possible  mis- 
construction!^ by  declaring  explicitly  the  effect  of  the  birtli  of  a 
posthumous  child  in  the  case  supposed." 

"  S  33.  K  32  R.  S.]  The  object  of  this  section  is  to  extend  to  every 
species  of  Aiture  limitation,  the  rule  that  is  now  well  established,  in 
relation  to  an  executory  devise,  namely,  that  it  cannot  be  barred  or 
prevented  from  taking  effect  by  any  jnode  whatever.  If  it  is  oonaistr 
ent  with  public  policy  that  the  owners  of  lands  should  be  permitted 
to  restrain  their  alienation,  by  the  creation  of  future  contingent  estates, 
it  seems  reasonable  that  they  should  be  protected  in  the  exercise  of 
the  power  thus  given,  and  that  the  law  should  not  suffer  their  inten* 
tions  to  be  frustrated  by  any  fraud  or  device  whatever.  Where  a 
future  limitation  is  called  an  executory  devise,  it  receives  ftUl  protec- 
tion from  the  law,  yet  no  reason  is  perceived  why  the  intentions  of  a 
party  creating  a  future  estate,  ought  not  to  be  held  equally  sacred, 
whatever  may  be  the  technical  name  of  the  estate  so  created.  The 
truth  is,  that  the  whole  doctrine  of  the  law  in  respect  to  the  means  by 
which  contingent  remainders  may  be  destroyed,  is  strictly  feudal.  As 
the  ingenuity  of  lawyers  has  long  since  invented  an  effectual  mode  of 
evading  it,  it  answers  no  other  purpose,  at  the  present  day,  but  to 
render  titles  more  complicated,  and  to  increase  the  expense  and  diflS* 
culties  of  alienation.  It  is  a  maxim  of  the  common  law,  that  the 
contingent  remainder  must  vest  either  during  the  continuance  of  Uke 
precedent  estate,  or  upon  the  very  instant  of  its  determination.  Oon- 
sequently  every  determination  of  the  preceding  estate,  before  the 
happening  of  the  contingency,  destroys  the  remainder.  Thus  if  a 
tenant  for  life,  with  a  contingent  remainder  to  his  children  in  fee, 
before  the  birth  of  any  children,  make  a  feoflfinent,  levy  a  fine,  suflBw 
a  recovery,  surrender  to  the  person  ultimately  entitled  to  the  inheri* 
tance,  procure  a  release,  or  unite  the  inheritance  to  his  own  estate,  the 
remainder  is  destroyed,  and  the  rights  of  the  issue,  the  principal  objects 
of  the  bounty  of  the  person  creating  the  estate,  completely  sacrificed. 
To  prevent  these  inconveniences  and  guard  against  the  frauds  of  the 
tenant  for  life,  trustees  to  preserve  contingent  remainders  have  been 
introduced,  in  whom  the  estate  vests,  in  case  of  the  alienation  or  for* 
feiture  of  the  first  taker,  and  who  retain  it  until  the  contingency 
happens,  on  which  the  rights  of  the  persons  in  remainder  depend. 
The  necessity  and  success  of  the  remedy  are  a  confession  of  the  mis- 
chiefs  of  the  doctrine  which  it  avoids,  but  unfortunately,  it  is  a  source 
in  itself,  of  new  evils,  by  rendering  the  title  more  complex,  enabling 
the  trustees  by  fraud  to  divest  the  estate,  and  compelling  a  frequent 
resort  to  the  court  of  chancery  for  direction  and  relief. 
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^'The  legitimate  purpose  of  this  invention,  the  protection  of  the 
interests  of  the  persons  entitled  in  r^nainder,  will  be  effectually 
answered  by  placing  all  contingent  estates  on  the  same  footing  as 
executory  devises,  and  the  end  is  thus  attained  in  the  most  simple  and 
direct  manner,  without  the  necessity  of  present  expense,  or  the  hazard 
of  future  litigation. 

*' Another  most  important  advantage,  to  which  we  have  not  yet 
adverted,  will  result  from  reducing  all  expectant  estates  snbstanti£dly 
to  the  same  class.  We  shall  prevent  all  foture  litigation  on  the  purely 
technical  question,  to  which  class  or  denomination  any  particular 
limitation  is  to  be  referred.  It  is  a  well  known  rule,  that  no  expectant 
estate,  even  if  created  by  will,  or  a  conveyance  to  uses,  is  to  be  con- 
strued as  an  executory  devise  or  secondary  use,  if  it  be  so  limited,  as 
to  be  capable  of  taking  effect  as  a  remainder,  and  some  of  the  most 
difficult  and  abstruse  cases  to  be  foitnd  in  the  reports,  have  turned 
exclusively  on  the  application  of  this  rule.  If  the  distinctions  which 
create  the  necessity  and  difficulty  of  applying  this  rule,  are  of  no  prac- 
tical value,  if  they  have  no  existence  in  the  intention  of  parties,  and 
are  not  required  by  any  considerations  of  public  good,  it  will  scarcely, 
we  imagine,  be  llionght  necessary  to  preserve  them  merely  for  the 
sake  of  the  litigation  to  which  they  give  rise." 

"S  34-  K  33  R.  S.]  A  few  words  will  show  the  propriety  of  the 
exceptions  contained  in  this  section.  The  meaning  of  the  nile,  which 
we  are  desirous  to  extend  to  all  contingent  estates,  that  an  executory 
devise  cannot  be  barred,  is,  that  it  shall  not  be  prevented  from  taking 
effect,  according  to  the  intentions  of  the  party  creating  the  estate.  It 
is  therefore  not  applicable,  where  the  power  of  defeating  that  estate 
is  expressly  reserv^,  or  given,  or  where  it  is  a  necessary  consequence 
of  the  nature  of  the  contingency,  on  which  the  limitation  depends. 
As  where  a  remainder  is  limited  on  an  estate  for  life,  in  a  term  of 
years,  with  a  power  to  the  tenant  for  life,  to  sell  or  devise — ^by  the 
execution  of  the  i>ower,  the  remainder  is  destroyed;  yet  it  is  well  set*- 
tied,  that  both  the  power  and  the  limitation  are  valid:  so  where  an 
estate  is  devised  to  A  and  his  heirs;  and  if  he  or  they  refnse,  within 
a  certain  time,  to  assume  the  name  of  the  testator,  then  to  B,  in  fee. 
Here  A,  by  complying  with  the  condition  annexed  to  Ins  estate,  defeats 
the  executory  devise;  but  he  does  not  bar  it,  in  the  sense  of  the  rule; 
for  he  does  not  violate,  but  fulfils,  the  intent  of  the  testator." 

"S  35.  K  34  R.  S.]  We  have  before  stated,  that  by  the  strict  rules 
of  the  common  law,  a  contingent  remainder  must  vest,  either  during 
the  continuance  of  the  precedent  estate,  or  on  the  instant  of  its  deter- 
mination; consequently,  if  the  prior  estate  ceases  before  the  contin- 
gency happens,  the  remainder  is  gone.  Thus,  if  an  estate  be  given  to 
A  for  life,  remainder  to  the  heirs  of  B,  if  A  die,  during  the  life  of  B, 
as  there  is  no  person  then  competent  to  take,  since  there  can  be  no 
heirs  of  one  then  living,  the  remainder  is  destroyed.  To  prevent  this 
inconvenience  is  one  of  the  purposes  for  which  trustees,  to  preserve 
contingent  remainders,  have  been  introduced.  Our  objections  to  this 
device,  we  have  already  stated.  We  will  now  add,  that  we  l)elieve 
the  position  to  be  universally  true,  that  where  a  rule  of  law  is  found 
by  experience  to  be  inconvenient  or  unjust,  its  direct  abolition  is  pre- 
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ferable  to  ita  cironitous  evasion,  not  only  because  a  needless  complexity 
is  thus  avoided,  but  because  the  means  of  evasion  are  always  attended 
with  expense,  and  productive  of  litigation.  The  rule  that  we  are  now 
considering  is  either  sound  in  principle  and  salutary  in  operation,  or  it 
is  not:  if  it  is  then  it  ought  to  be  enforced,  and  an  estate  to  trustees, 
in  order  to  prevent  it  from  attaching,  should  be  annulled,  as  a  fraud 
upon  the  law.  If  it  is  not,  ^and  that  it  has  no  present  foundation  in 
reason  or  good  sense  is  admitted  by  all,)  surely  we  ought  not  to  retain 
an  inconvenient  rule,  merely  because  the  ingenuity  of  lawyers  has 
provided  a  mode  by  which  its  application  may  be  eluded,  and  its  mis- 
chiefs prevented." 

"§  38,  39,  40.  K  37,  38,  39  R.  S.]  The  English  statutes  for  restrain- 
ing trusts,  and  directions  for  the  accumulation  of  profits,  to  which  we 
have  before  referred,  (^  39  and  40  Geo.  III.  ch.  98;  Evans'  OoUection, 
V.  1,  p.  245,)  prohibit  accumulation  for  any  longer  time  than, 

'<  1.  During  the  life  of  the  grantor  and  twenly-one  years  thereafter, 
where  the  direction  for  the  accumulation  is  by  deed,  and  where  it  iA 
by  will,  twenty-one  years  from  the  death  of  the  testator;  or 

"2.  During  the  minority  of  any  person  or  persons,  who  shall  be  liv- 
ing or  conceived  at  the  death  of  the  grantor  or  testator  durecting  the 
accumulation;  or, 

"3.  During  the  minority  of  any  person  or  persons,  who,  under  the 
deed  or  will  directing  the  accumulation,  would,  if  then  of  full  age,  be 
entitled  to  such  rents  and  profits. 

*' It  is  to  the  period  last  indicated,  that  the  Bevisers  proi>08e  to 
confine  the  power  of  accumulation,  conceiving  that  this  restriction 
furnishes  the  most  effectual  means  of  guarding  against  the  abuses,  to 
which  directions  of  this  nature  are  admitted  to  be  liable,  and  believ- 
ing that  it  embraces  the  only  case  in  which  the  purpose  of  the  aoca- 
mulation  is  such  as  ought  to  be  sanctioned,  namely:  for  the  benefit 
of  infants  entitled  to  the  next  eventual  estate.  The  British  statute 
further  declares,  Hhat  the  rent,  &c.,  of  property  so  direct.ed  to  be 
accumulated,  so  long  as  the  same  shall  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  the  act,  shall  go  to  and  be  received  by 
such  person  as  would  have  been  entitled  thereto,  if  such  accumula- 
tion had  not  been  directed.'  Thus,  in  plain  terms,  (as  it  seems  to  us,) 
avoiding  the  accumulation  not  entirely,  but  only  during  the  excess 
of  a  term  beyond  the  period  before  limited;  and  this  we  understand 
to  be  the  construction  which  the  statute  has  received. 

**The  propriety  of  permitting  the  rents  and  profits  to  be  applied, 
under  the  direction  of  the  chancellor,  to  the  support  and  education  of 
infants,  who,  if  of  full  age,  would  be  entitled  to  them,  we  presnme 
will  not  be  doubted.  This  provision  will  effectually  prevent  such  an 
unnatural  abuse  of  power,  as  was  practised  by  Mr.  Thelluson,  la  the 
will  which  occasioned  the  passage  of  the  British  act.  This  gentleman, 
that  he  might  gratify  his  death-bed  vanity  with  the  conviction  that 
an  enormous  estate  would  be  secured  to  his  distant  posterity,  left  his 
immediate  descendants  in  a  state  of  comparative  destitution,  consoling 
them  by  the  remark,  'that  if  prudent  and  industrious,  they  might,  as 
he  had  done,  acquire  estates  for  themselves.  The  British  statute  eon- 
tains  an  exception  of  pioviaions  made  for  the  payment  of  (Jebts,  and 
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the  raisiiig  of  portions.  Should  this  exception  be  deemed  exi)edient, 
the  Revisers  zeeommend  the  following  section,  which  embraces  it  in  a 
qoalified  tbrm: 

"  §  41.  The  preceding  section  shall  not  be  construed  to  extend  to  any  trast  or  direction,  in  any 
grant  or  devise,  for  accumulating  the  rents  and  profits  of  lands  for  the  payment  of  debts,  or 
S>r  raising  a  portion  for  any  child  or  descendant  of  the  grantor  or  testator ;  but  no  such  trust 
or  direction  shall  be  valid,  for  any  longer  period  than  twenty-one  years  from  the  death  of 
the  grantor  or  testator." 

'*S  41.  [^  40  R.  S.]  This  section  is  adopted  substantially  from  the 
work  of  Mr.  Humphreys,  to  which  we  have  before  referred.  His  rea- 
sons for  it  are  thus  given:  'A  distinction,  refined,  but  substantial, 
subsists  under  our  law,  between  estates  vested,  but  defeasable — as  a 
limitation  to  the  first  son  of  A,  but  if  he  shall  die  under  the  age  of 
twenty-one,  then  to  his  second  son — and  a  contingent  estate  as  a 
limitation  to  such  a  son  of  A,  as  shall  first  or  alone  attain  the  age  of 
twenty-one.  lii  the  latter  case,  nothing  vests,  and  consequently  the 
rents  are  undisposed  of,  and  belong  as  such  to  the  donor  and  his  heirs, 
in  the  interium ;  yet  there  is  no  doubt  but  the  donor,  were  this  distinc- 
tion explained  to  him,  would  in  the  latter  case  as  well  as  in  the  former, 
give  the  accruing  rents  to  the  infant  donee.'  (Humphreys  on  Real 
Proi>erty,  p.  260.)  A  still  stronger  reason  for  adopting  the  section,  is 
furnished  by  ^  35  of  this  Article,  which  prevents  a  future  estate  from 
being  defeated  by  the  determination  of  the  precedent  estate  before  the 
happening  of  the  contingency,  on  which  the  remainder  is  limited.  If 
that  section  be  adopted  and  the  present  omitted,  the  rents  and  profits 
during  the  interval  between  the  determination  of  the  prior,  and  the 
vesting  of  the  contingent  estate,  would  go  to  the  heirs,  contrary  to 
the  very  plain  intention  of  the  i>erson  creating  the  estate.  As  the 
law  now  is,  the  rents,  &c.  may  be,  and  generally  are,  preserved  to 
tihe  remainderman,  by  the  intervention  of  trustees.  But  to  dispense 
with  the  necessity  of  creating  such  trustees,  is  one  of  the  benefits  we 
propose  to  attam." 

''Abtiolk  ll.^Cf  U8e9  and  trusts." 

[S  56.  Same  as  ^  55  B.  S.,  except  in  sub.  3,  the  words  ^*or  eifher^*^ 
inserted  by  the  legislature,  in  lieu  of  *^or  support  onhfy^'  in  the  report. 
The  section  as  enacted,  was  afterwards  amended  by  the  act  of  the  20th 
of  April,  1830  (reported  by  the  Bevisers),  by  striking  out  the  words 
**ed/umtion  and  support^  or  either j*^  and  substituting  the  word  ^*use" 
in  lieu  thereof.]  Original  note  to  the  amendment  proposed  in  1830. 
'^The  word  ^use'  includes  education  and  support,  and  each  of  them. 
It  will  also  include  other  purposes,  which  ought  to  be  provided  for.'' 

Original  notes  to  tMs  Artide.  ''The  modified  abolition  of  uses  and 
trusts,  which  is  proposed  in  this  Article,  is  doubtless  an  extensive, 
and  may  perhaps  be  viewed  by  some,  as  an  alarming  innovation. 
The  Bevisers  will  therefore  be  pardoned  for  saying,  that  their  opinions 
on  this  subject,  the  slow  result  of  much  examination  and  refiection, 
have  settled  in  the  conviction,  that  every  plan  to  reform  and  simplify 
&e  law  of  real  property,  which  fiJiall  not  contain  substantially  the 
change  now  recommended,  will  be  found  imperfect,  and  in  a  great 
measure  ineffectual. 

*'That  some  reform  in  this  brandi  of  the  law  is  necessary,  will  be 
denied  by  few,  who  aie  sufficiently  familiar  with  the  system  as  it  now 
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exists,  and  have  considered  with  any  care,  its  actual  and  undeniable 
defects.  In  England,  the  necessity  of  such  a  reform  waa  confessed, 
during  the  last  session  of  its  parliament,  by  the  leading  statesmen  of 
every  party;  and  in  consequence  of  the  success  of  Mr,  Brougham's 
motion,  founded  on  his  celebrated  speech,  commissioners  have  been 
appointed,  to  whom,  with  other  subjects,  the  trust  of  inquiring  into 
the  state  of  the  laws  of  real  property,  and  reporting  suitable  changes 
and  improvements,  has  been  specially  committed. 

**The  subject  is  too  large  to  admit  of  a  full  discussion  within  the 
limits  of  a  note;  but  its  importance  demands  that  we  should  attempt 
some  explanation  of  the  reasons  which  have  produced  the  conviction 
that  we  have  avowed,  and  led  to  the  amendments  that  we  have  pro- 
posed. 

"It  is  justly  remarked  by  Mr.  Oruise,  in  the  preface  to  his  admirable 
digest,  that  *the  law  of  real  property  is  the  most  extensive  and  ab- 
struse branch  of  English  jurisprudence.'  That  law  has  undergone 
many  salutary  changes  in  this  state;  yet  the  observation  of  Mr. 
Gruise  is  still  true,  even  when  applied  to  the  system  as  adopted  and 
modified  by  ourselves.  Such  indeed  are  its  extent  and  intricacy,  that 
even  in  the  legal  profession,  it  is  very  imperfectly  understood  by  any, 
who  have  not  made  it  an  object  of  peculiar  study  and  attention;  and 
so  remote  are  its  principles  and  maxims  from  ordinary  apprehension, 
that  to  the  mass  of  the  community,  they  seem  to  be  shrouded  in 
impenetrable  mystery.  It  is  surely  needless  to  add,  that  in  the  same 
proportion  as  the  law  is  complex  and  obscure,  is  litigation  frequent, 
expensive  and  uncertain.  Ignorance  of  the  law  is  the  parent  of  con- 
troversy; and  tliat  ignorance  must  always  continue,  whilst  the  ave- 
nues to  knowledge  are  difficult  to  all,  and  to  most  inaccessible. 
Under  such  circumstances,  it  is  plainly  a  duty  to  inquire  into  the 
source  of  these  evils,  the  means  of  their  removal,  or  the  necessity  of 
their  continuance.  If  the  defects  of  the  system  spring  unavoidably 
from  tiie  nature  of  the  subject  which  it  is  li^ed  to  regulate,  we  must 
submit  to  their  continuance;  but  if  they  are  accidental  and  factitious, 
we  ought  diligently  to  seek,  and  firmly  to  apply,  the  necessary 
remedies. 

"The  first  inquiry,  therefore,  is,  considering  the  nature  of  the  sub- 
ject, is  there  any  necessity  that  the  laws  of  real  property  should  be, 
in  a  peculiar  degree,  extensive  and  abstruse? 

"If  we  direct  our  attention  to  the  laws  of  other  nations  and  coun- 
tries, we  shall  find,  perhaps  to  our  surprise,  that  so  far  as  they  relate 
to  real  property,  they  are  in  a  measure  free  from  the  objections  to 
which  our  own  system  is  liable.  In  the  civil  law,  the  regulations 
concerning  the  enjoyment,  alienation  and  transmission  of  real  estate, 
comparatively  speaking,  are  neither  numerous,  nor  difficult  to  be 
understood,  and  in  the  Code  Napoleon,  they  form  a  very  small  and 
perfectly  intelligible  portion  of  that  immortal  work.  It  is  not  extra-  ^ 
vagant  to  say,  that  the  French  law  of  real  estate,  may  be  sufficiently 
understood  by  a  few  days  of  diligent  study. 

"If  we  look  to  the  objects  wMch  laws  in  relation  to  real  property 
are  meant  to  attain,  they  do  not  seem  to  present  any  intrinsic  difficul- 
ties, that  should  prevent  us  from  framing  a  simple  and  intelligible 
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system.  The  owner  is  to  be  protected  in  the  enjoyment  of  his  pro- 
perty; his  power  of  disposition  is  to  be  defined;  the  transmission  of 
his  estate  to  his  descendants  or  relatives,  is  to  be  regulated;  its  mode 
of  alienation  is  to  be  prescribed ;  its  liability  to  the  claims  of  creditors 
must  be  secured,  and  to  purchasers,  the  means  of  investigating  the 
ownership  must  be  aflforded.  The  proper  rules  on  these  various  sub- 
jects would  seem  derivable,  from  a  tew  principles  of  clear  and  general 
utility,  level  to  the  comprehension  of  all  whose  rights  are  to  be  affected 
by  their  application.  We  have  no  difficulty  in  believing,  that  everj- 
man  of  common  sense  may  be  enabled,  as  an  owner  of  real  property, 
to  know  the  extent  of  his  rights,  and  the  mode  of  their  exercise;  and 
as  a  purchaser,  to  judge,  with  some  assurance,  of  the  safety  of  the 
title  he  is  desirous  to  acquire. 

*^  It  appears  a  necessary  conclusion,  from  these  remarks,  that  if  our 
law  of  real  estate  is  voluminous  and  obscure,  in  a  particular  degree, 
it  is  to  peculiar  causes  that  these  defects  are  owing,  and  this  conclu- 
sion is  amply  justified,  when  we  advert  to  the  history  of  this  law,  and 
the  character  of  its  provisions. 

"  It  is  not  an  uniform  and  consistent  system,  complex  only  from  the 
multitude  of  its  rules,  and  the  variety  of  its  details ;  but  it  embraces 
two  sets  of  distinct  and  opposite  maxims,  different  in  origin,  and 
hostile  in  principle.  We  have  first,  the  rules  of  the  common  law,  con- 
nected throughout  with  the  doctrine  of  tenures,  and  meant  and 
adapted  to  maintain  the  feudal  system,  in  all  its  rigor;  and  we  have 
next,  an  elaborate  system  of  expedients,  very  artificial  and  ingenious, 
devised  in  the  course  of  ages,  by  courts  and  lawyers,  with  some  aid 
from  the  legislature,  for  the  express  purpose  of  evading  the  niles  of 
the  common  law,  both  in  respect  to  the  qualities  and  the  alienation 
of  estates,  and  to  introduce  modifications  of  property  before  prohibited 
or  unknown.  It  is  the  conflict  continued  through  centuries  between 
these  hostile  systems,  that  has  generated  that  infinity  of  subtleties 
and  refinements,  with  which  this  branch  of  our  jurisprudence  is  over- 
loaded. 

^*  It  is  this  conflict  which  seems  to  have  involved  the  law  of  real 
property  in  inextricable  doubt,  whilst  nearly  in  every  case,  as  it  arises, 
the  uncertainty  is,  whether  the  strict  rules  of  ancient  law,  or  the 
doctrines  of  modem  liberality,  are  to  prevail ;  whether  effect  is  to  be 
given  to  the  intention,  or  a  technical  and  arbitrary  construction  is  to 
triumph  over  reason  and  common  sense. 

''  The  truth  of  these  observations  is  illustrated  in  a  striking  manner, 
by  the  history  and  progress  of  the  law  of  uses  and  trusts. 

"  The  severe  biui^hens  and  numerous  restrictions  which  the  feudal 
law  imposed  on  real  property,  are  generally  known.  It  was  a  system 
that  could  flourish  only  in  a  barbarous  age,  and  under  a  despotic 
government. 

'*  It  consulted  solely  the  interests  of  the  monarch,  and  a  landed 
'aristocracy ;  and  to  maintain  their  power,  the  real  owners  and  culti- 
vators of  the  soil  were  to  be  held  in  military  bondage.  If  a  nation 
was  to  advance  at  all  in  civilization  and  fi*eedom,  it  was  quite  impos- 
sible such  a  system  could  be  perpetuated,  and  it  was  to  relieve  those 
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who  were  groaning  under  its  oppression,  yet  had  not  the  means  or 
power  of  procuring  its  direct  repeal,  that  uses  were  first  invented. 

"  An  use,  (as  uses  existed  previous  to  the  statute  of  uses,)  may  be 
defined  a  confidence  reposed  in  the  owner  of  lands,  that  he  would  per- 
mit another  person  to  enjoy  the  possession,  receive  the  profits  and 
direct  the  disposition. 

"  It  was  a  device  by  which,  whilst  the  formal  title  remained  in  one, 
the  whole  beneficial  interest  was  vested  in  another. 

"  The  success  of  this  invention  was,  for  a  long  time,  doubtful.  At  an 
early  day,  the  courts  of  common  law  held  that  uses  were  invalid,  in 
other  words,  that  the  beneficial  owner  had  no  estate  or  right  what- 
ever, but  that  the  absolute  property  discharged  from  any  trust,  was 
vested  in  the  person  having  the  legal  title.  The  coiurt  of  chancery, 
however,  was  more  indulgent.  The  powers  of  that  court  were  at 
that  day  administered  by  churchmen,  and  the  interests  of  the  church 
in  evading  the  statutesof  mortmain,  required  that  usesshould  be&vored. 

"  By  the  aid  of  chancery,  therefore,  the  legal  owner  was  compelled 
to  permit  the  person  entitled  to  the  use,  to  enjoy  the  possession  and 
profits,  and  was  obliged  to  execute  such  conveyances  as  he  might 
direct.  The  distinction  between  legal  and  equitable  estates  was  thus 
introduced,  and  uses,  notwithstanding  the  constant  opposition  of  the 
courts  of  law,  became  firmly  established. 

''  The  advantages  of  uses,  as  thus  established,  in  mitigating  the 
evils  of  the  feudal  system,  were  very  great,  The  equitable  estate  was 
not  liable  to  forfeiture  for  treason  or  felony,  nor  subject  to  the  feudal 
burthens  of  wardship,  marriage,  &c.  &c.  The  power  of  disposition  in 
the  equitable  owner  was  greatly  enlarged,  and  the  feudal  restraints  on 
alienation,  to  a  considerable  extent,  eluded.  The  equitable  owner, 
although  the  statute  of  wills  was  not  yet  in  force,  was  even  enabled 
to  pass  his  property  by  devise,  since  his  trustee  was  always  compelled 
to  execute  such  conveyances  as  he  directed,  whether  to  take  effect 
during  his  life,  or  after  his  death. 

"  On  the  other  hand,  uses  were  attended  with  many  inconveniences, 
and  led  to  great  abuses.  They  tended  to  defraud  creditors  who  had 
no  remedy  against  the  equitable  estate,  and  purchasers,  whose  con- 
veyances or  leases  from  the  equitable  owner,  the  trustee  could  always 
avoid.  They  enabled  the  trustee,  by  conveying,  or  submitting  to  a 
disseisio,  and  by  other  means,  to  defeat  the  rights  of  the  beneficial 
owner ;  and  a  frequent  resort  to  equity  became  necessary,  to  compel 
him  to  perform  the  trust.  And,  in  our  judgment,  above  all,  by 
separating  the  legal  and  equitable  estate,  and  introducing  two  classes 
of  rights  over  the  same  lands,  governed  by  difierent  rules,  and  subject 
to  different  jurisdictions  they  rendere(f  titles  perplexed  and  obscure, 
and  multiplied  litigation. 

**  To  remedy  these  and  other  alleged  inconveniences,  various  statutes 
of  partial  operation  were  passed,  previous  to  the  statute  27  H.  VIII,  ch. 
10,  from  which  our  statute  of  uses  was  borrowed. 

^'  The  last  statute  did  not  contemplate  a  partial  reform,  but  was 
meant  to  reach  the  evils  in  its  whole  extent,  by  abolishing  the  dis- 
tinction between  the  title  and  the  use,  and  converting,  in  all  cases,  the 
interest  of  the  beneficial  owner  into  a  legal  estate. 
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"This,  which  it  is  admitted  by  all  was  the  principal  intent  of  the 
legislature,  was,  however,  entirely  defeated  by  the  narrow  construction 
of  the  statute,  which  the  courts  of  law  unfortunately  adopted.  The 
statute  declared,  in  substance,  that  whenever  one  person  is  seised  to 
the  use  of  another,  the  person  so  entitled  to  the  use,  should  also  be 
entitled  to  the  possession  and  legal  estate ;  and  the  judges,  adhering 
to  the  letter,  and  overlooking  the  spirit  of  the  law,  decided,  that 
where  successive  uses  are  contained  in  a  conveyance,  it  is  the  first 
use  only,  which,  in  technical  language,  is  executed  by  the  statute. 
Thus,  a  grant  to  A,  to  the  use  of  B,  to  the  use  of  0,  was  held  to  vest 
the  legal  estate  by  force  of  the  statute  in  B,  whilst  0  retained  the 
beneficial  ownership,  in  the  same  manner  as  if  the  statute  had  never 
been  passed. 

"  In  such  cases,  therefore,  the  whole  effect  of  the  law  was  to  change, 
not  the  estate,  but  the  trustee. 

"  The  consequences  of  this  rigid  construction  are  generally  known 
and  still  exist.  Uses,  under  the  name  of  trusts,  were  immediately 
revived  and  extended,  and  that  separation  of  legal  and  equitable 
estates,  which  it  was  the  main  object  of  the  legislature  to  prevent,  was 
perpetuated. 

"It  must  not,  however,  be  supposed  that  the  statute  of  uses  was 
entirely  inoperative.  It  was,  in  fact,  attended  with  important  and 
durable  consequences  on  the  law  of  real  estate.  The  statut>e  did 
not  abolish  existing  uses,  nor  prohibit  conveyances  to  uses  in  fiiture. 
It  only  declared  that  both  existing  and  future  uses,  as  they  arose 
should  become  legal  estates ;  and  the  effects  of  thus  permitting  the 
creation  of  uses,  were, 

"  1.  As  every  deed  capable  of  raising  an  use  was,  by  force  of  the 
statute  rendered  also  capable  of  passing  the  legal  estate,  new  forms  of 
conveyances  were  introduced,  by  which  the  title  and  the  i)ossession 
of  lands  were  transferred  without  livery  of  seisin,  which,  at  common 
law,  was  indispensable. 

"  2.  The  new  modifications  of  property,  which  the  increasing  wants  of 
society  demanded,  but  which  the  genius  of  the  feudal  law  forbade, 
were  preserved  by  retaining  uses,  to  which  they  owed  exclusively 
their  origin. 

"It  must  therefore  be  admitted,  that  the  statute  of  uses,  although 
not  productive  of  all  the  benefits  intended,  has  been,  to  a  considerable 
extent,  salutary  in  its  operation ;  but  to  retain  these  advantages,  it  is 
not  at  all  necessary  that  uses  should  themselves  be  retained. 

"  To  uses,  even  as  they  now  exist,  there  are  strong,  and  as  they 
seem  to  us,  unanswerable  obiections : 

"  1.  They  render  conveyances  far  more  complex,  verbose  and  ex- 
pensive, than  is  at  all  requisite,  and  they  perpetuate  in  deeds,  the  use 
of  a  technical  language,  which,  although  intelligible  to  lawyers,  is  to 
the  rest  of  the  community  a  mysterious  jargon. 

"  2.  Where  a  conveyance  to  uses  contains  limitations  intended  to 
take  effect  at  a  future  day,  they  may  be  entirely  defeated  by  what  is 
technically  called  a  disturbance  of  the  seisin,  in  other  words,  by  a 
forfeiture  or  change  of  the  estate  of  the  i)erson  seised  to  the  use. 

"  3.  It  is  frequently  very  difficult  to  determine,  whether  the  uses  in 
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a  conveyance  are  so  created  a«  to  be  executed  by  the  statute,  and 
whether  a  particular  limitation  is  to  take  effect  as  an  executed  use, 
as  an  estate  at  toinmon  law,  or  as  a  trust.  These  di£Sculties  are, 
and  must  continue,  whilst  uses  are  preserved,  a  constant  source  of 
litigation. 

"  It  is  to  remove  these  serious  inconveniences,  (and  others  not  of 
trifling  import  might  be  added,)  that  the  Revisers  propose  the  entire 
abolition  of  uses,  whilst  by  the  new  provisions  which  they  have 
suggested,  all  the  benefits  admitted  to  flow  from  the  present  system, 
are  retained  and  increased.  By  making  a  grant  without  the  actual 
delivery  of  possession  or  livery  of  seisin,  effectual  to  pass  every  estate 
and  interest  in  lands,  (as  is  proposed  in  a  subsequent  article,)  the 
utility  of  conveyances  deriving  their  effect  from  the  statute  of  uses, 
is  superseded,  and  a  cheap,  intelligible  and  universal  form  of  trans- 
ferring titles  is  substituted  in  their  place.  The  new  modifications  of 
property  which  uses  have  sanctioned,  are  preserved  by  repealing  the 
rules  of  the  common  law,  by  which  they  were  prohibited,  and  per- 
mitting every  estate  to  be  created  by  grant,  which  can  be  created  by 
devise.  And  this  is  the  effect  of  the  provisions  in  relation  to 
expectant  estates,  contained  in  the  first  Article  of  this  Title. 

"  It  only  remains  to  speak  of  trust,  as  they  now  exist  by  law,  and 
the  changes  in  relation  to  them,  which  the  Revisers  propose.  There 
are  three  classes  of  trusts,  each  requiring  to  be  noticed. 

'*  1.  Where  the  tnistee  has  only  a  naked  and  formal  title,  and  the 
whole  beneficial  interest  or  right  in  equity  to  the  possession  and  profits^ 
is  vested  in  those  for  whose  benefit  the  trust  is  created. 

"  2.  Where  the  trustee  is  clothed  with  some  actual  power  of  dis- 
position or  management,  which  cannot  be  properly  exercised,  without 
giving  him  the  legal  estate  and  actual  possession. 

"  3.  Trusts  arising  or  resulting  by  implication  of  law. 

''As  to  the  first  class,  or  formal  trusts,  it  is  plainly  needless  to 
retain  them.  They  separate  the  legal  ancl  equitable  estate,  for  no 
purpose  that  the  law  ought  to  sanction.  They  answer  no  end  what^ 
ever,  but  to  facilitate  fraud ;  to  render  titles  more  complicated,  and 
to  increase  the  business  of  the  court  of  chancery.  They  are,  in  truth, 
precisely  what  uses  were  before  the  statute  of  u^eSj  and  are  liable  to  many 
of  the  same  objections.  Formal  trusts,  we  therefore  propose  to  abolish, 
by  converting  those  which  now  exist  into  legal  estates,  and  prohibiting 
their  creation  in  future.  This  is  substantially  to  carry  the  statute  of 
uses  into  effect,  according  to  its  original  intention. 

"  The  second  class,  or  active  trusts,  as  a  late  writer,  (Mr.  Hum- 
phreys,) has  properly  termed  them,  are  recognized  in  every  system  of 
law,  and  their  utility,  under  proper  restrictions,  is  undeniable.  They 
seem,  indeed,  indispensable  to  the  proper  enjoyment  and  management 
of  property.  The  Revisers,  therefore,  propose  to  retain  them,  only 
limiting  their  continuance,  (for  reasons  stated  in  a  subsequent  note;) 
and  defining  the  purposes  for  which  they  may  be  created. 

''  As  to  implied  trusts,  they  cannot  be  abolished,  as  their  existence 
is  necessary  to  the  prevention  of  fraud.  An  important  change  is 
however  proposed,  in  preventing  a  secret  resulting  trust  from  being 
created  by  the  act  of  the  party  claiming  its  benefit.    This  change* 

Digitized  by  LjOOQ  .^ 


CHAP.  I.]  REVISERS'  REPORTS  AND  NOTES,  Ac.  321 

(whieh  is  recommended  also  by  other  reasons,)  is  indispensable,  if  the 
other  parts  of  the  plan  are  adopted ;  since  otherwise,  the  prohibition 
to  create  formal  trusts  in  future,  would  be  readily  evaded,  and  they 
would  continue,  in  substance,  to  exist,  and  in  their  worst  form. 

"  The  Revisers  will  not  conceal  that  they  attach  much  importance 
to  the  provisions  of  this  Chapter,  and  feel  a  serious  anxiety  that  they 
may  be  adopted  by  the  legislature.  That  anxiety  they  would  fain 
hope,  does  not  arise  from  any  selfish  motives,  but  springs  from  the 
sincere  belief,  that  these  provisions,  if  adopted,  will  sweep  away  an 
immense  mass  of  useless  refinements  and  distinctions;  will  relieve 
the  law  of  real  property,  to  a  great  extent,  from  its  abstruseness  and 
uncertainty,  and  render  it,  as  a  system,  intelUgible  and  consistent : 
that  the  security  of  creditors  and  purchasers  will  be  increased ;  the 
investigation  of  titles  much  facilitated ;  the  means  of  alienation  be 
rendered  far  more  simple  and  less  exx)ensive;  and  finally,  that 
numerous  sources  of  vexatious  litigations,  will  be  perpetually  closed." 

**  S  47.  [§  46  R.  S.]  It  seems  proper  to  confirm  all  uses  already 
executed  as  legal  estates,  in  order  to  prevent  the  possible  construction 
that  they  are  included  in  the  general  abolition  of  uses." 

"S  48.  [§  47  R.  S.]  This  section  will  convert  aUfm^mal  trusts  into 
legal  estates  in  the  beneficial  owner,  and  thus  effectuate  tbe  original 
int«nt  of  the  statute  of  uses.  The  term  ^  assignment,'  is  introduced 
that  there  may  be  no  doubt  of  the  intention  of  the  legislature  to 
include  the  transfer  of  chattel  interest.  It  has  been  frequently 
decided,  that  the  assignment  of  an  existing  term  for  years  is  not 
reached  by  the  present  statute  of  uses,  nor  has  any  writer  attempted 
to  explain  the  reason  of  this  singular  omission.  It^  effect  is  this.  If 
a  term  of  500  years  is  granted  to  A,  to  the  use  of  By  by  force  of  the 
statute  B  takes  a  legal  estate ;  but  if  B,  the  moment  he  has  received 
the  grant,  assigns  his  whole  interest  to  H^  to  the  use  of  C,  the  use  in 
0  is  not  executed,  so  that  the  legal  estate  vests  in  D,  and  although  0 
has  the  whole  actual  interest,  it  is  in  equity  only  that  his  rights  are 
acknowledged.  Thus  by  the  creation  of  long  terms,  and  their  imm^ 
diate  assignment,  the  provisions  of  the  present  statute,  to  all  practical 
purposes,  may  be  completely  evaded.  We  add  an  extract  from  Mr. 
Brougham^s  late  speech  on  the  state  of  the  law,  from  a  natural  desire 
to  confirm  our  own  views  by  the  authority  of  the  most  distinguished 
statesman  and  eminent  lawyer  that  England  now  possesses. 

"  *  I  would  restore  the  statute  of  uses  (says  Mr.  B.)  to  what  it  was 
clearly  intended  to  be.  Our  ancestors  made  that  law,  by  which,  if 
land  was  given  to  A,  for  the  use  of  B,  the  latter  was  deemed  the  legal 
owner ;  the  use  being  executed  in  him  just  as  if  A  did  not  exist.  It 
was  justly  observed  by  lord  Hardwicke,  that  all  the  pains  taken  by  this 
famous  law,  ended  in  adding  three  words  to  a  conveyance.  This  has 
been  said  by  conveyancers  to  be  a  severe  remark,  but  it  is  perfectly 
correct,  for  the  courts  of  equity  invented  secondary  uses  of  trusts,  by 
holding  with  the  courts  of  law,  that  the  statute  did  not  apply  to  lands 
given  to  A  to  the  use  of  B,  in  trust  for  0 ;  therefore  the  whole  pro- 
vision is  evaded  by  making  the  gift  to  the  use  of  B  in  trust  for  0,  and 
those  three  words  send  the  whole  matter  into  chancery,  contrary  to 
the  plain  intent  of  the  statute.    Can  tiiere  be  any  reason  whatever 
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for  not  making  all  such  estates  legal  at  once,  and  restoring  them  to 
the  jurisdiction  of  the  conmion  law,  by  recognizing,  as  the  owner,  the 
person  to  whom  the  estate  in  reality  is  given,  and  passing  over  him. 
who  is  a  mere  nominal  party  ?'  (Brougham's  speech  on  the  present 
state  of  the  law,  Phil.  ed.  p.  66,  67.)" 

"  S  50.  [The  section  to  which  the  note  refers,  only  partially  adopted 
in  §  49  R.  S.]  To  effect  the  entire  abolition  of  uses  and  formal  trusts 
their  future  creation  must  be  prevented,  so  that  this  section  is  indis- 
pensable, if  the  views  of  the  Revisers  are  embraced  by  the  legislature. 
Why  indeed  should  uses  and  trusts  be  continued  for  the  mere  purpose 
of  converting  them  into  legal  estates  as  soon  as  they  arise  ?  unless  it 
is  thought  desirable  that  conveyances  should  continue  complex  and 
obscure,  and  difficult  questions  of  title  be  perpetuated.  To  prevent  a 
possible  inconvenience,  the  operation  of  the  section  is  suspended  for 
a  year,  so  that  during  that  period  uses,  &c.,  as  they  are  created,  will 
be  changed  into  legal  estates,  as  under  the  present  statute  of  uses. 
An  additional  guard  is  provided  in  a  subsequent  article  of  alienation 
by  deed,  in  which  it  is  declared  that  every  deed  of  bargain  and  sale, 
(the  conveyance  almost  universally  used,)  shall  be  construed  as  a 
grant,  and  the  bargainee  be  deemed  an  alienee  within  the  meaning  of 
fhis  section ;  so  that  the  estate  will  be  preserved  even  in  cases  where 
the  present  form  of  conveyance  shall  continue  to  be  used.  ,  As  the  law 
now  is,  the  interest  of  the  grantee  in  a  deed  of  bargain  and  sale,  is  au 
use,  and  the  effect  of  the  deed  in  passing  the  legal  estate,  is  founded 
on  the  statute  of  uses." 

"§52,  53,  54.  K  51,  52,  53  R.  S.]  A  principal  reason  for  the 
adoption  of  ^  52,  has  been  stated  in  the  preliminary  note,  that  without 
it  the  prohibition  of  formal  trusts  might  be  rendered  nugatory.  There 
are  other  reasons  that  seem  equally  imperative.  Why  should  a  man 
purchasing  lands  tor  his  own  lene/it,  take  the  conveyance  in  the  name 
of  another?  Can  his  motives  be  other  than  fraudulent?  'or  if  this 
secret  mode  of  acquiring  title  be  permitted,  it  is  not  to  purposes  of 
fraud,  that  it  will  be  abused  ?  If  a  resulting  trust  of  this  description 
be  an  executed  use,  and  that  it  is  so,  has  been  decided  by  our  supreme 
court,  then  the  person  paying  the  consideration,  even  where  the  fact 
of  such  payment  is  not  stated  in  the  deed,  acquires  the  legal  estate, 
upon  the  strength  of  which  alone  he  could  recover  the  possession  and 
avoid  any  conveyances  of  the  nominal  grantee.  Under  such  circum- 
stances, no  purchaser  would  be  safe,  and  the  whole  policy  of  the  law- 
requiring  conveyances  to  be  recorded,  would  be  defeated.  The  utility 
of  the  provisions  in  <^  53  and  54,  seems  too  obvious  to  require  any 
remarks. 

'*  §  56.  [§  55  R.  S.]  As  the  creation  of  trasts  is  always  in  a  greater 
or  less  degree  the  source  of  inconvenience  and  expense,  by  embarrass* 
ing  the  title,  and  requiring  the  frequent  aid  of  a  court  of  equity,  it  is 
desirable  that  express  trusts  should  be  limited  as  far  as  possible,  and 
the  purposes  for  which  they  may  be  created,  strictly  defined.  The 
object  of  the  Revisers  in  this  section  is  to  allow  the  creation  of  express 
trusts,  in  those  cases  and  in  those  cases  only  where  the  purposes  of 
the  trust  require  that  the  legal  estate  should  pass  to  the  trustees.  An 
assignment  for  the  benefit  of  creditors,  would  in  most  cases  be  entirely 
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defeated,  if  the  title  were  to  remain  in  the  debtor,  and  where  the  trust 
is  to  receive  the  rents  and  profits  of  lands,  and  to  apply  them  to  the 
education  of  a  minor,  the  separate  use  of  a  married  woman,  or  the 
support  of  a  lunatic  or  spendthrift,  (the  general  objects  of  trust  of  this 
description,)  the  utility  of  vesting  the  title  and  possession  in  the 
trustees,  is  sufficiently  apparent.  After  much  reflection,  the  Revisers 
have  not  been  able  to  satisfy  themselves  that  there  are  any  cases  not 
enumerated  in  this  section,  in  which,  in  order  to  secure  the  execution 
of  the  trust,  it  is  necessary  that  the  title  or  possession  should  vest  in 
the  trustees.  Where  no  such  necessity  exists,  (as  where  the  ti'ust  is 
to  convey,  or  to  make  partitions,  &c.,)  it  is  obvious  that  without 
giving  any  estate  to  the  trustees,  the  trust  may  as  well  be  executed 
as  a  power.  And  that  trusts  of  this  kind  may  not  be  entirely  defeated, 
it  is  provided  in  <^  59,  that  they  shall  take  eflfect  in  the  manner  sug- 
gested. 

"  Should  it  be  thought  desirable  by  the  legislature,  that  preferences 
amongst  creditors  in  future  be  abolished,  the  object,  so  iliar  as  relates 
to  real  property,  may  be  attained  by  an  amendment  of  this  action. 

"  To  the  first  subdivision  of  the  section,  add  the  words  '  generally 
and  without  preference  to  any  particular  creditor  or  class  of  creditors ;  * 
the  Revisers  have  thought  it  their  duty  to  make  this  suggestion,  but 
they  wish  not  to  be  understood  as  expressing  any  opinion  as  to  the 
propriety  of  its  adoption." 

"  S  59.  [^  68  R.  S.]  There  is  an  evident  distinction  between  a  trust 
to  sell,  created  by  deed,  and  a  similar  trust  created  by  devise.  In  the 
fijrst  case,  as  we  have  before  remarked,  it  is  necessary  that  the  trustees 
should  take  the  estate,  or  the  trust  itself  might  be  defeated ;  but  in 
the  latter,  no  such  necessity  exists,  and  by  construing  the  trust  as  a 
power,  the  interests  of  those  for  whose  benefit  it  is  created,  are  as 
effectually  secured,  as  if  the  legal  estate  passed  to  the  trustees.  On 
the  death  of  the  testator  the  power  attaches  immediately  on  the  land, 
and  no  subsequent  disposition  can  be  made,  nor  incumbrances  created, 
by  which  its  execution  can  be  defeated. 

"  There  are  other  reasons,  however,  which  have  weighed  principally 
with  the  revisers  in  recommending  this  section ;  under  the  present 
rules  of  law,  the  construction  of  a  will  containing  an  authority  to 
executors  to  sell,  is  a  matter  of  great  difficulty;  and  the  question 
whether  the  trust  is  to  be  construed  as  a  naked  authority,  or  as  a 
power  coupled  with  an  estate  or  interest  in  the  lands,  has  been  a 
frequent  soru'ce  of  litigation.  Thus  according  to  Lord  Coke,  if  a  man 
devise  that  his  executors  *  shall  sell  his  lands,  they  have  a  bare  autho- 
rity and  no  interest;  but  if  he  devise  his  lands  to  be  sold  by  his 
executors,  they  take  the  legal  estate.'  It  is  true  Mr.  Hargrave  in  his 
note  on  the  passage  spealS  of  this  distinction  as  curious  and  over- 
strained, yet  there  seems  a  decisive  weight  of  authority  in  its  favor. 
We  would  abolish  this  and  similar  distinctions,  not  merely  as  curious 
and  overstrained,  but  as  entirely  useless,  unless  to  propagate  law 
suits. 

"  In  a  subsequent  article  *  of  powers,'  we  have  provided  that  no 
injury  shall  result  to  the  persons  interested  in  trusts  of  this  description, 
£rom  considering  them  merely  as  powers,  by  declaring  that  they  shall 
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survive,  and  in  other  respects  be  subject  in  their  execution  to  the  i 
rules  as  express  trusts. 

"  As  an  additional  authority  in  support  of  our  views,  we  add  the 
recommendation  of  Lord  Ooke  himsell',  who  says,  *  it  is  better  for  a 
testator  to  give  to  his  executors  an  authority,  than  an  estate,  unless 
his  meaning  be  they  should  take  the  profits  of  his  lands  in  the  mean 
time/  (Coke  Litt.,  113,  a.  &  Har.  &  But.  note ;  Sugden  on  Powars, 
140;  6  John.  Rep.,  92.") 

g  65,  66.  [§  64,  65  R.  S.]  The  eflFect  of  §  65,  [§  6*  «•  S.,]  wiU  be 
in  a  great  measure  to  abolish  secret  trusts,  the  common  instrument  of 
fraud,  by  making  it  the  interest  of  the  i>arties  in  all  cases,  that  the 
trust  should  be  incorporated  in  the  conveyance ;  and  by  ^  66,  [^  65  B. 
S.,]  the  rights  of  those  entitled  to  the  execution  of  the  trust,  are 
effectually  protected.  Where  the  trust  is  expressed  in  the  deed  to  the 
trustees,  it  is  just  that  purchasers  should  be  presumed  to  have  know- 
ledge of  the  trust. 

"  To  abolish  secret  trusts  entirely,  by  requiring  in  all  cases,  the  trust 
to  be  incorporated  in  the  deed,  does  not  seem  advisable.  It  can  (wily 
be  effected  by  rendering  void  the  conveyance  or  the  trust.  By  the 
first  mode,  purchasers  and  creditors  of  the  trustees  would  be  defi^uded ; 
by  the  second,  the  trustees  would  acquire  an  absolute  estate  to  the 
prejudices  of  innocent  persons  interested  in  the  trust." 

"  §  67.  [§  66  E.  S.]  The  injustice  of  the  existing  mle  which  in  most 
cases  requires  purchasers  and  other  persons  dealing  with  trustees,  to 
look  to  the  application  of  the  moneys  paid,  at  the  hazard  of  losing  the 
estate,  or  being  compelled  to  make  a  second  payment,  is  very  apparent, 
and  has  been  frequently  admitted,  by  judges  who  felt  tbemsdves 
constrained  to  obey  the  rule  itself.  That  it  ought  to  be  abolished,'  we 
think  will  hardly  be  doubted.  Mr.  Humphreys*  late  work  on  real 
property,  contains  a  similar  proposition,  and  we  have  much  pleaaore 
in  subjoining  his  remarks.  *  This  proposition  is  introduced  to  correct 
a  vicious  result  from  the  rule  that  'in  equity  the  trust  is  the  land;' 
arguing  from  this,  it  is  held,  that  whoever  purchases  from  or  other- 
wise deals  with  the  trustee,  must  (unless  in  a  few  impracticable  cases, 
as  where  the  trust  is  for  payment  of  debts  generally)  see  that  tiie 
produce  of  the  trust  fund  goes  to  the  cestui  que  trusty  or  beneficial 
owner;  thus  treating  as  nothing,  the  confidence  rex)osed  in  the  trustee. 
The  inconvenience  of  the  rule  and  its  constant  frustration  of  the 
proposed  object,  has  occasioned  the  introduction  into  the  generality 
of  trust  assurances,  of  a  special  clause,  that  the  receipts  of  the  trustees 
shall  be  discharges  to  purchasers  and  others.  But  that  must  be  a  bad 
rule  against  wMch  the  very  parties  provide,  who  are  meant  to  be 
protected  by  it :  sometimes  equity  struggles  against  its  own  rule  by 
new  distinctions,  which  in  their  turn  generate  new  litigation** 
(Humphreys  on  Eeal  Property,  p.  305.) 

''We  add  an  example  of  the  distinction  to  which  Mr.  Humphreys 
alludes: 

"K  lands  be  devised  to  executors,  to  be  sold  in  trust  for  certain 
persons  named,  the  purchaser  is  bound  by  the  rule ;  but  if  the  direction 
be,  that  the  trustees  pay  or  distribute  the  purchase  moneys  to  the  same 
persons,  or  invest  the  same  for  their  benefit^  the  rule,  it  is  held  does 
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Bot  apply.  In  plain  terms,  its  application  depends  on  a  verbal  dis- 
tinction. It  is  to  the  work  of  Mr.  Humphreys,  from  which  our 
quotation  is  taken,  that  Mr.  Brougham  alludes,  in  his  Celebrated 
speech.  After  speaking  of  the  exertions  of  Sir  Samuel  Romilly  and 
Sir  James  Mackintosh,  for  the  reform  of  the  criminal  law,  he  adds: 
<  I  am  sure  an  almost  equal  debt  of  gratitude  has  been  incurred,  on 
the  part  of  the  law  of  real  property,  to  the  honest,  patient  and  lumi- 
nous discussion  which  it  has  received  from  one  of  the  first  conveyancers 
and  lawyers  this  country  could  ever  boast  of.  Those  members  of  the 
house  that  are  conversant  with  our  profession,  will  easily  understand 
that  I  can  only  allude  to  Mr.  Humphreys'  (Brougham's  Speech,  p.  4.) 
Although  differing  from  many  of  the  views  of  Mr.  Humpkreys,  and 
by  no  means  inclined  to  adopt  the  language,  in  which  he  has  expressed 
his  proposed  enactments,  we  cheerfully  acknowledge,  that  in  the 
preparation  of  this  chapter,  we  have  derived  most  important  aid  from 
his  valuable  work." 

"  g  69.  [§68  B.  S.]  As  every  trust  is  founded  on  a  personal  con- 
fidence reposed  in  the  trustee,  it  ought  naturally,  and  by  the  very 
intention  of  the  party,  to  cease  with  the  life  of  the  trustee.  No 
reason,  it  seems  to  us,  can  be  assigned,  why  it  should  pass  to  his 
representatives,  persons  probably  unknown  to  the  party  creating  the 
trust,  and  in  many  cases,  very  unfit  to  execute  his  wishes.  In  addi- 
tion to  this,  there  are  very  serious  inconveniences  attending  the 
transmission  of  trusts.  It  is  frequently  difficult  to  determine  in  whom 
the  trust  estate  has  vested,  whether  it  has  passed  under  a  general  or 
residuary  devise,  (for  the  estate  of  the  trustee  is  devisable,)  or  has 
descended  to  heirs.  In  other  cases,  the  person  to  whom  the  estate 
has  passed,  cannot  be  easily  discovered,  or  is  absent  from  the  country, 
or  labors  under  some  legal  incapacity ;  and  then  the  alienation  of  the 
estate,  or  execution  of  the  trust  by  other  means,  may  be  suspended 
for  years,  until  the  necessary  inquiries  are  made ;  or  at  great  expense, 
a  suit  in  chancery  has  been  instituted,  and  the  proper  decree  obtained." 

''The  remaining  sections  do  not  seem  to  require  any  particular 
observations.  They  enlarge,  in  some  respects,  the  powers  of  the 
chancellor ;  but  the  propriety  of  the  enlargement  it  is  thought  will 
not  be  doubted." 

"  Article  III. — Of  powers" 

Original  notes  to  this  Article.  ''  If  the  first  and  second  Articles  of 
this  Title  are  adopted,  a  new  regulation  of  powers  in  relation  to  lands, 
becomes  indispensable,  since  it  is  from  the  statute  of  uses  that  such 
powers,  as  they  are  now  constituted,  derive  their  efficacy.  We  regard 
it  as  one  of  the  chief  benefits  to  result  from  the  abolition  of  uses,  that 
it  affords  an  opportunity  of  placing  the  doctrine  of  powers  on  rational 
grounds,  by  bringing  them  into  harmony  with  the  general  system  of 
our  laws,  and  adapting  them  to  the  state  of  our  society,  and  the  policy 
of  our  institutions. 

"  The  law  of  powers,  as  all  who  have  attempted  to  master  it,  will 
readily  admit,  is  probably  the  most  intricate  labyrinth  in  all  our 
jurispradence.  Few,  in  the  course  of  their  studies,  have  been  called 
to  enter  it,  who  have  not  found  it  difficult  to  groi>e  their  way  in  its 
numerous  and  winding  passages.    In  plain  language,  it  abounds  pre- 
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eminently  in  useless  distinctions  and  refinements,  difficult  to  be  under* 
stood,  and  difficult  to  be  applied,  by  which  a  subject,  in  its  own  nature 
free  from  embarrassment,  is  exceedingly  perplexed  and  darkened.  We 
encounter  this  darkness  at  the  very  threshold  of  our  inquiries,  as  the 
division  or  classification  of  powers,  (which  appears  in  the  beginning 
of  every  elementary  work  on  the  subject,)  seems  industriously  framed 
to  confound  all  intelligence  of  their  meaning  and  utility. 

"  Nor  is  it  merely  because  it  is  mysterious  and  complex,  that  a 
reform  in  this  part  of  the  law  is  desirable.  It  is  liable  to  still  more 
serious  objections,  since,  as  will  appear  in  the  course  of  our  remarks, 
it  afibrds  the  ready  means  of  evading  the  most  salutary  provisions  of 
our  statutes.  It  avoids  all  the  formalities  wisely  required  in  the 
execution  of  deeds  and  wills,  frustrates  the  protection  meant  to  be 
given  to  creditors  and  purchasers,  and  eludes  nearly  all  the  checks  by 
which  secrecy  and  fraud,  in  the  alienation  of  lands,  are  sought  to  be 
prevented. 

"  The  present  division  of  powers,  is  into  powers :  1.  Appendant  or 
appurtenant.    2.  OoUateral  or  in  gross.    3.  Simply  collateral. 

^'  These  cabalistic  terms,  we  are  aware,  must  sound  like  an  unknown 
tongue,  to  unpractised  ears ;  but  our  objection  is  not  to  the  strange 
phraseology  in  which  this  division  is  expressed,  but  to  the  principle 
on  which  it  is  founded.  To  understand  this,  the  terms  must  be 
explained.  Powers  appendant  and  in  gross,  agree  in  the  circumstance 
that  they  are  both  vested  in  a  person  having  an  estate  in  the  lands 
over  which  the  power  is  to  be  exercised.  The  distinction  between 
them  is  this :  The  power  is  said  to  be  appendant,  when  it  enables  the 
party  to  create  an  estate  which  must  attach,  in  whole  or  in  part,  on 
his  own  interest.  As  where  a  power  is  given  to  a  tenant  for  life,  to 
make  leases  in  possession:  every  lease  he  executes  must,  to  some 
extent,  take  effect  out  of  his  own  estate.  A  power  is  in  gross,  when 
it  does  not  attach  on  the  interest  of  the  party,  but  enables  him  to 
create  an  estate  independent  of  his  own,  a&  a  power  to  a  tenant  for 
life,  to  dispose  of  the  reversion.  A  power  is  simply  collateral,  when 
it  is  vested  in  a  stranger  having  no  estate  or  interest  in  the  land. 

"  It  is  a  striking  error  in  this  classification,  that  it  overlooks  entirely 
the  nature  and  objects  of  the  power  itself,  and  regards  solely  the  con- 
nexion between  the  party  exercising  the  power,  and  the  lands  which 
it  embraces.  Yet  it  is  obvious  that  the  character,  and  consequently 
the  construction  and  execution  of  the  power,  may  be  the  same, 
whether  it  is  vested  in  an  owner  or  a  stranger,  or  is  to  take  effect  out 
of  a  present  or  a  future  estate.  Were  this  merely  a  logical  mistake,  it 
would  scarcely  deserve  attention ;  but  in  fact,  it  has  had  an  important 
influence  on  the  law  of  powers,  in  all  its  branches.  It  is  from  this 
arbitrary  classification,  that  rules  equally  arbitrary  have  been  derived ; 
rules  which  are  first  established  at  common  law,  and  then  by  an 
ordinary  process,  evaded  in  chancery,  through  the  medium  of  refine- 
ments, reaching  circuitously  that  equity,  which  ought  never  to  have 
been  disregard^. 

"  We  propose,  therefore,  an  entirely  new  division  of  powers,  not 
merely  as  expressed  in  terms  which  at  once  suggest  the  reason  of 
theur  adoption,  but  because  it  rests  on  substantial  and  practical  dis- 
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tinctions.  In  order  to  classify  powers,  we  look  to  thAr  extent,  and  to 
the  objects  which  they  are  meant  to  attain,  since  it  is  from  the  differ- 
ences that  subsist  between  them  in  these  respects,  that  the  different 
rules  by  which  they  are  governed,  are  and  must  be  derived.  The 
most  important  circumstance  evidently  is,  whether  the  power  is  to  be 
exercised  by  the  party  for  his  own  benefit,  or  the  benefit  of  others, 
whether  it  is  an  interest  or  a  trust ;  and  it  is  to  this  distinction  that 
the  regulations  we  propose  have  a  principal  regard. 

"  Some  further  observations,  however,  are  necessary,  to  justify  our 
censures  of  the  doctrines  that  now  prevail,  in  relation  to  powers,  and 
to  evince  the  necessity  of  an  alteration.*  They  shall  be  briefiy  stated. 

"  1.  As  to  the  creation  of  powers :  There  are  at  present  no  limits  ; 
but  the  owner  may  separate  from  the  title  the  whole  or  any  portion 
of  his  own  authority,  in  the  disposition  of  his  lands,  and  retain  it  to 
himself  or  vest  it  in  another.  Thus  a  man  may  convey  his  estate  in 
fee,  and  by  means  of  a  power  of  revocation,  continue  in  himself  the 
absolute  dominion,  leaving  only  a  naked  title  to  the  alienee.  By  this 
device,  the  lands  are  pla<^  effectually  beyond  the  reach  both  of  his 
own  creditors,  and  of  the  creditors  of  the  grantee.  As  to  the  creditors 
of  the  grantee,  it  is  plain  they  may  always  be  defeated  by.  an  exercise 
of  the  power  of  revocation.  And  to  his  own  creditors,  they  are  equally 
without  redress ;  tor  as  he  has  no  estate  or  interest  in  the  lands,  but  a 
bare  authority  to  dispose  of  them  as  he  pleases,  there  is  nothing  on 
which  their  claims  can  attach.  To  treat  a  mere  power  as  actual  pro- 
perty, would  be  a  plain  violation  of  legal  principles,  and  accordingly 
it  is  not  considered  as  such,  either  in  law  or  equity.  There  is  indeed 
a  single  case  in  which  the  creditors  may  be  relieved.  If  a  man,  having 
a  general  power  of  disposition,  execute  it  in  favor  of  a  purchaser,  not 
for  a  valuable  consideration,  and  then  die,  the  purchaser  is  considered 
in  equity  a  trustee  for  the  creditors ;  but  as  against  the  debtor  in  his 
lifetime,  or  if  he  die  leaving  the  power  unexecuted,  as  against  the 
owners  of  the  land,  the  creditors  are  without  remedy.  '  These  distinc- 
tions,' Mr.  Sugden  says,  '  may  seem  refined^  but  they  are  well  estab- 
lished.' We  confess  that '  refined '  does  not  seem  to  us  the  appropriate 
word. 

"  In  England,  we  have  the  authority  of  Mr.  Humphreys  for  saying, 
that  x>owers  are  often  used  to  defeat  the  legal  rights  of  creditors,  and 
that  by  recent  statutes,  (3  Geo.  IV,  c.  123 ;  6  do.  c.  16,)  a  partial 
remedy  has  been  applied  to  the  evil.  By  these  statutes,  it  is  provided 
that  a  general  power,  vested  in  a  bankrupt  or  insolvent,  shall  pass  to 
his  assignees,  and  be  exercised  by  them,  for  the  benefit  of  the  credi- 
tors. With  us,  if  English  authorities  are  to  be  followed,  the  law 
remains  as  we  have  stated. 

"  That  a  change  of  the  existing  law  is  here  not  merely  proper,  but 
necessary,  will  be  admitted  by  all ;  and  it  is  probably  needless  to  offer 
any  remarks  in  favor  of  the  regulations  that  we  propose.  In.  reason 
and  good  saise,  there  is  no  distinction  between  the  absolute  power  of 
disposition  and  the  absolute  ownership ;  and  to  make  such  a  distinc- 
tion, to  the  injury  of  creditors,  may  be  very  consistent  with  technical 
rules,  but  is  a  fiagrant  breach  of  the  plainest  maxims  of  equity  and 
justice.    There  is  a  moral  obligation  on  every  man,  to  apply  his  pro- 
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petty  to  the  payment  of  his  debts ;  and  the  law  becomes  an  engine  of 
fraud,  when  it  permits  this  obligation  to  be  evaded  by  a  verbal  dis- 
tinction. It  is  an  affront  to  common  sense  to  say,  that  a  man  has  no 
property  in  that  which  he  may  sell  when  he  chooses,  and  dispose  of 
the  proceeds  at  his  pleasure.  We  apprehend  the  legislature  will  have 
no  (Ufflculty  in  declaring,  that  so  fiir  as  creditors  and  purchasers  are 
concerned,  the  power  of  disposition  shall  be  deemed  equivalent  to  the 
actual  ownership.  It  may  perhaps  be  doubted,  whether  a  genersd 
power  to  devise,  annexed  to  a  previous  estate,  should  be  considered 
an  absolute  power  of  disposition ;  but  there  are  obvious  means,  by 
which,  with  the  aid  of  this  power,  the  tenant  for  life  or  years  may 
acquire,  even  in  his  lifetime,  the  entire  dominion  of  the  property. 

"  Again ;  we  have  deemed  it  very  important  to  limit  the  authority 
of  the  owners,  in  the  creation  of  beneficial  powers.  It  appears  to  us, 
that  in  this  country,  it  can  hardly  happen  that  such  a  power  of  disposi- 
tion will  be  separated  from  the  legal  estate,  for  any  purpose  that  the  law 
ought  to  &vor.  This  separation  is  always  a  source  of  inconvenience, 
by  perplexing  titles  and  restraining  alienation,  and  it  should  therefore 
only  be  permitted,  when  it  is  clear  that  the  utility  outweighs  the 
inconvenience.  AlS  to  trust  powers',  they  caimot,  from  their  nature, 
be  limited ;  and  subject  as  they  are,  to  the  perpetual  control  of  the 
chancellor,  there  is  little  danger  of  their  abuse ;  but  in  respect  to 
beneficial  powers,  we  have  not  been  able  to  discover  that  any  practical 
good  can  result  from  their  permission,  except  in  the  cases  that  we  have 
specified.  In  other  cases,  the  benefit  intended  by  the  power,  may  be 
better  attained  by  an  enlargement  of  the  estate,  or  by  means  of  a 
trust. 

"  2.  AlS  to  the  extinguishment  of  powers : 

"  The  rules  with  respect  to  the  extinction  of  powers  appendant,  are, 
in  a  great  measure,  free  from  objection.  Such  a  power  is  destroyed 
by  the  alienation  of  the  estate,  and  can  never  be  exercised  to  the 
prejudice  of  any  grantee  or  lessee  from  the  party.  The  pawer  is 
however  held  to  be  extinguished,  upon  technical  grounds,  even  by 
the  execution  of  a  mortgage.  Lord  Mansfield,  indeed,  held  that  the 
power  of  a  tenant  for  life  to  make  leases,  was  not  destroyed  by  a 
mortgage,  and  that  such  a  construction  of  an  instrument,  intended 
merely  as  a  security  for  a  debt,  would  be  contrary  to  the  intention  of 
all  the  parties ;  (Doug.  392 ;)  but  this  decision  of  an  illustrious  judge, 
who  never  permitted  his  reason  to  be  fettered  by  technical  rules,  has 
been  reversed,  and  Mr.  Sugden  says,  *  it  is  now  clear,  that  a  convey- 
ance of  the  estate,  even  by  way  of  mortgage,  is  an  extinguishment 
of  the  power.'  (Sugden  on  Powers,  p.  57.)  It  is  to  guard  against  this 
inconvenience,  that  we  have  declared  the  effect  of  a  mortgage ;  and 
instead  of  extinguishiug  the  power,  have  given  to  the  mortgagee  the 
benefit  of  its  exercise,  as  a  part  of  his  security*  With  respect  to 
powers  in  gross,  the  rules  in  regard  to  their  extinguishment,  though 
technically  sound,  are,  in  their  practical  operation,  singularly  capri- 
cious and  unjust.  The  terms  are  strong,  but  they  will  be  fully  justified. 
A  power  in  gross,  it  will  be  recollected,  enables  a  party  to  convey  an 
estate,  distinct  from  his  own  ;  and  we  select  the  case  of  a  tenant  for 
life,  having  a  general  power  to  dispose  of  the  reversion  in  fee,  or  a 
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power  to  devise  it  to  particular  persons.  K  the  tenant  convey  the 
whole  estate,  including  the  fee,  by  bargain  and  sale,  or  other  convey- 
ance under  the  statute  of  uses,  the  power  is  not  affected,  but  remains 
to  be  executed  at  his  pleasure  thereafter ;  but  if  he  convey  by  feoff- 
ment, with  livery  of  seisin,  the  power  is  destroyed.  The  grounds  of 
this  distinction,  we  are  informed,  are,  that  a  bargain  and  sale  is  what 
is  technically  termed  an  innocent  conveyance,  and  passes  only  the 
actual  interest  of  the  party ;  whereas  a  feoffment  *  ransacks  the  whole 
estate^  and  passes  or  extinguishes  all  rights,  conditions  or  powers 
belonging  to  the  land,  as  well  as  the  land  itself.'  (Sugden,  p.  64.)  To 
the  technical  accuracy  of  this  reasoning,  there  is  probably  no  objection. 
Let  us  now  look  to  its  practical  effects.  A  tenant  for  life,  with  a  gen- 
eral power  of  disposition,  sells  the  whole  estate  for  a  full  consideration, 
and  conveys  to  the  purchaser  a  deed  of  bargain  and  sale.  A  life  estate 
only  passes,  and  the  tenant,  by  virtue  of  his  power,  conveys  the  next 
day  the  remainder  in  fee  to  a  third  person.  This  person  acquires  a 
valid  title,  and  the  first  purchaser,  by  means  of  an  iniMcent  convey- 
ance, is  effectually  defrauded.  Or,  suppose  the  power  to  be  a  power 
to  devise,  and  to  devise  only  to  particular  persons  ;  which  is  a  plain 
trust.  The  tenant  for  life,  by  means  of  a  feoffment,  now  ransacks  the 
whole  estate  and  extinguishes  the  power ;  and  then  the  rights  of  the 
persons  entitled  to  the  tnist  are  completely  sacrificed.  It  is  true, 
there  are  some  cases  in  which  powers  have  been  considered  as  trusts 
in  chancery,  and  executed  as  such,  in  case  of  their  non-execution  by 
the  party ;  but  no  relief  has  ever  been  given,  where  the  power  was 
technically  extinguished. 

"A  power  simply  collateral  cannot  be  varied  or  extinguished  at  all, 
by  any  act  of  the  party ;  and  if  these  powers  were  merely  trusts,  the 
rule  would  be  just ;  but  it  is  obvious  that  a  power  simply  collateral, 
may  be  also  beneficial ;  for  a  power  may  be  given  to  a  stranger  having 
no  estate,  to  convey  or  charge  lands  for  his  own  benefit ;  and  yet,  if 
he  release  this  power  for  a  valuable  consideration,  to  the  owner  of  the 
land,  it  would  seem  that  the  release  is  void.  But  although  a  simply 
collateral  power  cannot  be  barred,  yet  if  it  be  vested  in  several,  it  is 
destroyed  by  the  death  of  any  one  of  them  previous  to  its  execution ; 
and  although  accompanied  with  a  trust,  its  execution  by  the  survivors 
would  be  void,  in  direct  contradiction  to  the  rule,  which  prevails  where 
the  trustees  have  an  estate  in  the  lands. 

"  The  great  error,  indeed,  which  pervades  the  established  doctrine 
in  relation  to  the  distinguishment  of  powers  is,  that  it  disregards 
entirely  the  distinctions  fc^tween  beneficial  and  trust  powers,  and  per- 
mits the  trust  to  be  extinguished,  by  the  same  means  by  which  the 
interest  is  conveyed.  The  new  regulations  that  we  propose,  are 
founded  on  the  obvious  maxim,  that  equity  will  never  suffer  a  trust 
to  be  defeated  by  the  death  or  misconduct  of  a  trustee;  and  the 
defects  of  which  we  complain  are  remedied,  and  the  law  rendered  uni- 
form, by  applying  to  trast  powers,  the  rules  that  have  already  been 
declared,  in  relation  to  trust  estates. 

"3.  As  to  the  execution  of  powers:  The  subject  is  so  extensive,  that 
we  shall  select  only  a  few  prominent  topics.  Where,  by  the  terms  of 
the  power,  no  mode  of  execution  is  prescribed,  it  may  be  executed  by 
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a  sini])le  note  in  writing,  without  signature  (if  in  the  hand  writing  of 
the  party),  and  without  witnesses,  or  acknowledgment,  or  proof,  or 
even,  as  it  seems  established,  delivery.  Even  where  it  is  declared 
thak  the  power  shall  be  executed  by  will,  it  is  not  necessary  that  the 
will  should  be  executed  and  attested  as  a  will  of  real  property,  or  that 
any  of  the  proviaions  of  the  statute,  in  relation  to  such  wills  should 
be  complied  with. 

**  On  the  other  hand,  if  any  formalities,  however  useless,  are  pre- 
scribed, or  any  conditions,  however  trifling,  annexed  to  the  execution 
of  the  power,  they  must  be  literally  observed,  or  the  execution  at  law 
is  wholly  void.  Thus,  where  it  is  required  that  the  power  shall  be 
executed  by  a  deed,  under  the  hand  and  seal  of  the  party,  to  be  exe- 
cuted in  the  presence  of,  and  to  be  attested  by  two  or  more  witnesses, 
although  it  is  stated  in  the  body  of  the  deed  that  it  was,  in  &ct,  exe- 
cuted with  all  the  required  formalities,  and  although  it  be  signed  and 
sealed  by  the  party,  and  attested  by  the  signatures  of  two  witnesses ; 
yet  the  execution  is  void,  if  the  attestation  clause  contain  only  the 
words  'sealed  and  delivered  in  the  presence  of,'  omitting  the  word 
'signed.'  (Sugden  on  Powers,  236.)  So,  where  a  power  is  given  to 
revoke  a  settlement  upon  the  tender  of  a  gold  ring  or  a  pair  of  gloves, 
of  the  price  of  12d,  the  tender  and  the  price  must  be  proved,  or  the 
revocation  will  be  a  nullity.  (Hardin  v.  Warner,  Sir  W.  Jones'  £ep., 
134.) 

"  In  the  case  referred  to,  which  contained  the  condition  we  have 
mentioned,  the  great  question  appears  to  have  been,  whether  the 
price  of  12d  was  confined  to  the  gloves,  or  extended  to  the  ring  also: 
a  ring  only  having  been  tendered.  (Sugden  on  Powers,  220.) 

"The  strictness  of  courts  of  law,  in  requiring  a  literal  observance 
of  the  most  trifling  forms,  is  not  more  remarkable,  than  the  power 
assumed  by  the  court  of  chancery,  of  dispensing,  in  some  cases,  with 
the  most  necessary.  Indeed,  there  is  nothing  more  calculated  to 
excite  our  surprise  than  the  extraordinary  jurisdiction  which  has  been 
exercised  by  courts  of  equity,  in  supplying  the  defective  execution  of 
powers.  Thus,  if  it  is  expressly  declared  that  the  power  shall  be  exe- 
cuted by  a  will,  signed  and  published  in  the  presence  of  three  witnesses, 
so  as  to  be  sufficient  in  law  to  pass  real  estate;  terms  showing  not 
merely  the  intention,  but  the  anxiety  of  the  party,  that  the  solemni- 
ties of  the  statute  should  be  followed,  yet  they  may  all  be  safely  dis- 
regarded if  the  devise  is  to  a  wife  or  a  child.  An  actual  owner  devises 
his  estate  to  one  or  more  of  his  children  in  exclusion  of  the  others,  but 
the  will  is  attested  only  by  one  witness,  and  the  devise  is  void  both  in 
law  and  equity.  The  same  person  makes  a  similar  devise  with  a  simi- 
lar defect  in  execution,  by  virtue  of  a  power  expressly  enjoining  an 
execution  by  will  according  to  the  statute,  and  the  devise,  though  void 
at  law,  yet  in  spite  of  the  intentions  of  the  party  granting  the  power, 
and  of  the  legislature,  as  expressed  in  the  statute  of  wills,  by  the  fiat 
of  the  chancellor,  is  rendered  valid.  (Sugden  on  Powers,  353,  361.) 
We  confess  this  has  appeared  to  us  a  stretch  of  power  that  cannot  be 
justified,  and  which  considerations  of  a  supposed  equity  are  hardly 
sufficient  to  palliate.  If  the  court  of  chancery  may  do  this,  we  may 
well  inquire  what  are  the  limits  of  its  authority?  What  may  it  not  do? 
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"The  present  state  of  the  law  in  relation  to  the  execution  of  powers, 
leads  us  to  attach  a  peculiar  importance  to  the  regulations  that  we 
have  proposed  on  this  subject.  They  rest  on  the  principle,  that  the 
alienation  of  lands  by  means  of  a  power  should  be  governed  by  the 
same  rules  as  their  alienation  by  the  legal  owner;  and  that  where 
the  general  solemnities  of  law  are  observed,  other  formalities,  though 
enjoined  by  the  party,  may  be  considered  as  immaterial,  and  be  safely 
disregarded.  These  rules  will  not  only  render  the  system  of  aliena- 
tion consistent,  but  as  it  seems  to  us,  will  relieve  the  execution  of 
powers  from  any  serious  embarrassment,  and  by  avoiding  the  extreme 
of  rigor  to  which  courts  of  law  have  been  carried,  remove  any  neces- 
sity or  pretext  for  the  interference  of  equity. 

"In  conclusion  we  remark,  that  on  the  subject  of  powers,  the 
legislature  may  act  with  entire  safety.  They  will  disturb  nothing. 
Powers  are  almost  unknown  in  this  state,  and  their  use  to  the  extent 
in  which  they  are  now  authorized  by  law,  is  hardly  consistent  with 
our  habits  of  society  and  general  modes  of  alienation.  In  England,  it 
is  true,  powers  are  found  in  almost  every  conveyance  or  settlement, 
and  they  are  there  of  admirable  use  in  perpetuating  estates  in  families, 
and  securing  the  possessions  and  power  of  a  landed  aristocracy.  It  is 
not  surprising,  therefore,  that  powers  should  be  favored  in  England; 
for  the  continuance  of  the  landed  property  of  the  kingdom,  in  the 
hands  of  its  aristocracy,  is  the  basis  upon  which  the  monarchy  itself 
may  be  said  to  rest;  but  with  us,  it  should  never  be  forgotten,  that  it 
is  the  partibility,  the  frequent  division,  and  unchecked  alienation  of 
property,  that  are  essential  to  the  health  and  vigor  of  our  republican 
institutions. 

"It  is  worthy  of  notice,  that  this  view  of  the  subject  seems  partially 
to  have  occurred  to  Mr.  Sugden  himself,  the  author  of  the  very  elabo- 
rate treatise  on  powers,  to  which  we  have  frequently  referred.  At 
the  close  of  a  late  publication  occasioned  by  Mr.  Humphreys'  work  on 
real  property,  Mr.  Sugden  states  that  a  few  years  since  he  received  a 
letter  from  an  American  gentleman  informing  him  that  an  edition  of 
the  treatise  on  i)owers  would  probably  soon  be  required  in  this 
country,  and  then  adds  the  significant  remark,  *I  regretted  at  the 
time  that  a  new  state  should  embarrass  itself  with  our  forms  of  con- 
veyancing, springing  out  of  the  doctrine  of  uses.'  (Sugden's  letter  to 
J.  Humphreys,  p.  56.) 

"S  99,  100.  [%  98,  99  E.  S.]  It  is  believed  that  these  are  the  only 
sections  of  which  the  object  is  not  suflSciently  explained  in  our  gene- 
ral observations.  They  are  intended  to  prevent  the  interference  of 
equity,  in  correcting  what  are  called  iMusary  appointments — a  juris- 
diction very  questionable  in  itself,  and  of  which  the  limits  are  still 
uncertain.  When  a  ftmd  is  directed  to  be  distributed  amongst  several 
persons,  in  such  sums  or  proportions  as  the  trustee  of  the  power  may 
think  proper,  it  has  been  decided  that  each  person  is  entitled  to  a 
share,  but  at  law  the  power  is  held  to  be  well  executed,  if  any  share, 
however  trifling,  is  allotted  to  each.  A  different  rule,  however,  was 
established  in  equity.  It  was  there  decided,  that  each  person  was  en- 
titled to  a  substantial  share;  and  that  a  distribution  allotting  a  nomi- 
nal sum  to  one  or  more  of  the  objects  of  the  trust,  was  illusory  and 
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void.  *Iu  the  mean  while'  (we  copy  the  observations  of  Mr.  Humph- 
reys), Hhe  question  soon  arose,  what  was  a  substantial  share?  It 
was,  however,  more  readily  raised  than  answered,  and  finding  the 
principle  untenable,  or  at  least  the  rule  impracticable,  but  deeming  it 
too  late  to  abandon  an  established  doctriue,  courts  of  equity  have 
re^measured  their  steps;  and  having  decided  on  one  occasion  that  a 
190th  share  was  unsubstantial,  the  actual  rule  appears  to  be  that  any 
gift  short  of  that  proportion  (in  one  case  a  122d  part),  is  not  illusory.' 
(Humphreys  on  Real  Property,  p.  96.)  Th?  propriety  of  this  equitable 
interference,  was  strongly  questioned  on  one  occasion  by  Sir  William 
Grant,  then  master  of  the  rolls,  who  remarked  in  strong  terms,  that 
he  found  it  impossible  to  understand  how  the  question  whether  a 
power  was  well  or  ill  executed  could  receive  different  determinations 
in  different  courts.  (Butcher  v.  Butcher,  9  Ves.  jun.  382.) 

"It  is  believed  bj^  the  Revisers  that  all  the  difficulties  on  this 
subject  are  avoided,  and  the  intent  of  the  party  creating  the  power 
fiilfllled,  by  making  the  discretion  of  the  trustee  extend  to  a  selection 
of  the  objects,  as  well  as  to  the  amount  of  the  shares;  in  other 
words,  by  giving  him  directly  the  power,  which  indirectly  he  may 
now  exercise." 

"  Artiolb  17.^0/ dlimatum  by  deed:' 

Origindl  note  to  ^  172  and  173.  "  By  the  common  law  as  now  modi- 
fied and  understood  in  this  state,  the  doctrine  of  implied  covenants 
stand  as  follows : 

"1.  A  conveyance  in  fee  does  not,  of  itself,  imply  a  covenant  of 
title  (2  Oaines'  Rep.  188),  but  the  word  give^  in  such  a  conveyance, 
implies  a  waranty,  for  the  life  of  the  grantor.  (2  Gaines,  195 ;  7  Johns. 
R«p.,  258.) 

2.  <*  The  words  grant  and  enfeoff  import  a  warrant,  in  an  estate  for 
years,  but  not  in  an  estate  in  fee.  (2  Gaines'  Rep.,  188.) 

**  3.  An  express  covenant  in  the  deed  takes  away  all  implied  cove- 
nants. (11  Johns.  Rep.,  122.) 

''The  general  practice  in  this  state  having  been  to  take  speciid 
covenants  where  the  grantor  intended  to  make  himself  liable  for  the 
validity  of  the  title,  it  is  apprehended  that  the  doctrine  of  implied 
covenants  firequently  operates  to  the  injury  of  grantors.  Especially 
when  it  is  considered  that  the  distinctions  taken  in  the  books  uiK>n 
the  effect  of  particular  words,  are  so  technical  and  refined  as  to  be 
wholly  unintelligible  to  any  except  professional  men.  Indeed,  the 
ablest  lawyers  have  admitted,  that  they  were  not  able  to  assign  a 
very  solid  reason  for  the  distinction  between  the  force  and  effect  of 
the  words  give  *  and  '  grant,^  but  as  they  found  it  established,  they 
have  felt  themselves  bound  to  carry  it  into  effect  (Kent,  Gh.  J.,  in  2 
Gaines,  195.)  It  is  obvious  that  rules  of  this  nature  must  be  generally 
unknown  to  the  great  mass  of  our  community.  It  is  no  answer  to  say 
that  prudent  persons  about  to  execute  a  conveyance,  will  take  the 
advice  of  counsel ;  for  in  this  respect  many  of  our  most  intelligent 
citizens  are  quite  imprudent.  The  fact  is  notorious,  that  a  great  part 
of  the  deeds  executed  in  this  state,  are  prepared  by  persons  who  have 
no  knowledge  of  the  law.  And  there  is  every  reason  to  believe  that 
this  practice  will  always  continue  to  a  very  considerable  extent. 
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**  One  of  two  things  ought  therefore  to  be  done  by  the  legislature — 
implied  covenants  shonld  either  be  entirely  abolished ;  or  the  cases  in 
which  they  shall  exist,  and  their  consequences,  should  be  enacted  for 
general  information.  In  the  preceding  section  the  Revisers  have 
adopted  the  latter  course,  and  the  section  adopts  the  views  of  those 
who  think  that  every  sale  for  a  valuable  consideration,  ought  to  sub- 
ject the  grantor  to  a  warranty  of  the  title.  This  is  the  rule  of  the 
civil  law,  though  contrary  to  the  policy  of  the  common  law. 

''The  measure  of  damages  above  prescribed,  is  conformable  to  the 
law  of  this  state,  as  settled  in  respect  to  express  covenants  of  quiet 
enjoyment  and  general  warranty.  (See  4  Johns.  Rep.,  1 ;  3  Gaines' 
Rep.,  Ill ;  5  Johns.  Rep.,  49;  7  Johns.  Rep.,  173 ;  9  Johns.  Rep.,  324 ; 
13  Johns.  Rep.,  50.)  This  rule  of  damages  makes  no  provision  for 
improvements  made  by  the  grantee,  and  in  that  respect  is  liable  to 
objection." 

[S  174.  Same  as  ^  139,  R.  S.]  Original  note.  ''  The  opinion  has  been 
advanced  by  our  courts,  that  a  mortgage  when  given  to  secure  the 
payment  of  money,  imports  a  covenant  to  pay  the  money,  whether 
a  special  covenant  be  inserted,  or  a  bond  or  other  security  be  given,  or 
not.  This  is  supposed  to  be  contrary  to  received  and  very  natural 
opinions.    It  is  therefore  prox)osed  to  abrogate  the  rule." 

[g  140  R.  S.  inserted  by  the  legislature  in  conformity  to  one  of  the 
suggestions  contained  in  the  preceding  note  to  ^  172, 173.] 

[§  177.  Same  as  §  141  R.  S.]  Original  note.  "  By  lineal  warranty  is 
meant,  the  obligation  imposed  upon  an  heir  by  the  warranty  of  his 
ancestor,  to  give  to  the  warrantee  upon  his  eviction,  lands  of  equal 
value  to  tho^  he  has  lost,  out  of  the  real  assets  descended  to  such 
heir,  if  he  have  such  assets.  Collateral  warranty  is  where  the  land 
warranted  could  not  have  descended  from  the  warranting  ancestor, 
and  yet  the  warranty  debarred  the  heir  from  claiming  the  land  and 
imposed  on  him  the  same  obligation  as  a  lineal  warranty.  4th  Oruise, 
436,  437.  Oollateral  warranties  are  abolished  by  ^  26,  1  R.  L.,  525. 
As  to  lineal  warranties,  our  statute  rendering  heirs  and  devisees  liable 
for  the  obligations  of  their  ancestor,  is  a  better  provision.  And  the 
subsequent  sections,  181  and  182,  provide  for  their  operation  as  a  bar 
to  claims  by  heirs." 

[g  180,  181,  182.  Same  as  §  143,  144,  145,  R.  S.]  Original  noU. 
*'The  three  last  sections  agree  substantially  with  a  section  from  the 
laws  of  Virginia,  [v.  1,  p.  368,  §  20.]  The  section  referred  to  was 
proposed  by  the  Revisers  of  1783,  as  a  substitute  for  several  English 
statutory  provisions,  which  have  been  transcribed  into  our  statute 
books,  viz. :  ^  1,  2,  and  7,  of  the  act  to  prevent  fraudulent  alienations 

!1  R.  L.,  181,  183),  and  ^  26,  of  the  act  for  the  amendment  of  the  law 
1  R*  L.,  625.)  The  effect  of  the  last  section  now  proposed,  is  to  ab- 
rogate the  statutory  forfeiture  given  by  §  1  of  the  act  1  R.  L.,  183,  and 
the  common  law  forfeitures  consequent  upon  alienations,  when  made 
by  feoffment  or  fine.  Those  forfeitures  were  founded  on  strict  feudal 
principles,  and  are  conceived  to  be  not  only  inapplicable  to  our  present 
state  of  society,  but  absolutely  unjust.  A  feoffment  at  common  law, 
of  the  whole  estate,  made  by  a  tenant  for  life,  was  held  to  operate  as 
a  disseisin  of  the  persons  entitled  in  expectancy,  and  had  the  strange 
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effeet  of  i>a86ing  an  aotctal  fee.  Henoe,  in  order  to  protect  the  inte- 
rests of  the  remainderman  and  reyersioner,  it  became  necessary  to  gi^e 
them  the  immediate  right  of  entry,  by  declaring  that  the  feofiment 
should  work  a  forfeiture,  since  otherwise,  by  the  continued  possession 
of  the  feoffee,  or  his  death  whilst  in  possession,  the  expectant  estate 
might  have  been  entirely  defeated  or  barred.  No  such  necessity,  how^- 
ever,  will  exist,  when  the  conveyance  by  feoffment  shall  be  abolished, 
and  the  only  effect  of  a  grant  in  fee,  by  the  tenant  for  life,  shall  be  to 
pass  his  own  estate.  By  such  a  conveyance,  the  rights  of  the  reTer- 
sioner  and  remainderman  will  not  be  at  all  effidcted,  and  the  only 
consequence  of  declaring  that  it  shall  work  a  forfeiture,  will  be  to  ena* 
ble  the  tenant  for  life  to  defraud  an  innocent  purchaser*'* 

[S  183.  Same  as  ^  146  R.  8.]  Origmal  note.  ''1  R.  L^  525,  ^  25,  in- 
tent more  explicitly  declared.'* 

[g  184.  Same  as  <^  147  R.  S.]  Original  noU.  ''  Conformable  to  ^  8»  & 
L.,  173,  with  the  exception  of  requiring  one  year's  possession.*' 

[§  185.  Substantially  same  as  enacted  ^  148  R.  S.,  exc^t  that  tlie 
clause  after  ^'representatives'^  was  added  by  the  legislature.]  Origi- 
Thai  note.  ''  It  is  proposed  to  abolish  the  law  of  maiptenance  and  to 
qualify  that  of  champerty,  as  declared  in  the  statute  1  R.  L*,  172,  so 
far  as  to  permit  mortgages  of  lands  held  adversely.  The  great  ob* 
jection  to  Uiese  laws  has  been,  that  a  destitute  claimant  is  oR/eia  pie- 
vented  by  their  oi>eration  from  enforcing  his  rights ;  whereas  if  he 
were  i^ermitted  to  avail  himself  of  the  property,  for  the  purpose  of 
procuring  professional  assistance  and  defraying  the  unavoidable  asid 
often  heavy  expenses  of  a  litigation,  he  would  be  placed  more  neariy 
on  an  equid  footing  with  his  antagonist,  who  happens  to  be  in  pos- 
session. Desirous  to  obviate  this  objection,  so  fsu*  as  it  is  entitl^  to 
weight,  but  at  the  same  time  unwilling  to  propose  the  entire  abc^tion 
of  the  present  law,  the  Revisers  have  adopted  a  middle  course,  by 
allowing  a  claimant  to  mortgage  lands  held  adversely.  The  piohib^ 
tions  of  the  champerty  act,  so  &r  as  they  are  consistent  with  this  mod- 
ification, will  be  inserted  in  Part  IV." 

'*  Tttlb  IV.—  Of  estates  in  dower. "^ 

[g  1.  Same  as  enacted.]  Original  note.  "  Oonformable  to  1  R.  L^ 
56,  ^  1.  An  anomalous  distinction  has  heretofore  obtained  between 
dotver  and  curtesy.  It  has  long  since  been  established,  that  trust 
estates  were  subject  to  curtesy  (1  Cruise,  486 ;)  yet  it  is  equally  well 
settled  that  a  widow  is  not  dowable  of  such  an  estate.  (1  Cruise,  488^ 
*The  first  time  this  point  appears  to  have  been  determined  (says 
Cruise),  was  in  12  Car.,  II. ;  and  though  the  doctrine  has  been  followed 
by  subsequent  chancellors,  yet  they  have  always  expressed  their  re- 
gret at  being  bound  by  such  a  precedent.'  This  distinction  has  been 
expressly  abolished  in  some  of  our  sister  states,  and  though  not  no- 
ticed in  the  above  section,  is  in  effect  abrogated  by  the  provisions  of 
the  second  Article  of  the  preceding  Title,  abolishing  trusts,  except 
when  created  for  active  purposes." 

[g  2.  Same  as  enacted.]  Original  note.  "  New,  but  conformable  to 
the  decision  of  the  supreme  court,  in  1  Cowen,  p.  89,  which  was  con- 
firmed by  the  court  for  the  correction  of  errors,  in  5  Cowen,  713." 
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[S  3.  Same  as  enacted.]  Original  note.  '^  First  clause  declaratory  of 
the  existing  law,  1  Inst.,  31,  b.  1.  Gruise,  Title  6,  ch.  3,  ^  14 ;  latt^ 
clause  new." 

[S  4.  Same  as  enacted.]  Original  note.  ^'By  the  existing  law,  a 
widow  is  entitled  to  her  dower  in  lands  mortgaged  before  maniage 
(15  J.  Bep.,  319),  except  as  against  the  mortgagee." 

[g  5.  Same  as  enacted.]  Original  ^wte.  "  Conformable  to  SUm  and 
Tiffty  16  Johns.  B.,  458,  in  which  the  court  were  divided;  and  5  Gowen, 
316." 

[5  6*  Same  aa  enacted.]  Original  note.  ^^  This  is  now  the  rule  in 
chancery,  when  a  sale  is  made  under  a  decree,  but  not  when  a  sale 
is  made  under  a  power  of  sale,  though  it  is  apparent  that  the  equity 
is  the  same." 

[g  7.  Same  as  enacted,  except  that  the  words,  "  wnless  his  estate 
iherem  shaU  hecome  dbsolute,^^  were  altered  by  the  legislature  to  **  unr- 
less  he  a/squvre  an  absolute  estate  therein.^'']  Original  note.  *'  Oonforma- 
ble  to  the  principles  of  the  cases  in  4  J.  Bep.  41 ;  11  lb.  634 ;  16  do. 
319." 

^^  S  S-  \S^  ^*  3*  9^9tvtuted  hy  the  legislature  in  Keu  of  the  following ; 
Imt  see  TiUe  J,  §  42, 48,  ehap.  8  of  Part  II.]  If  a  wife  conmiit  adultery, 
and  the  fact  be  established  against  her,  either  by  a  decree  dissolving 
the  marriage  contract,  or  by  proof  in  any  action  brought  by  her,  to 
recover  her  dower,  she  shall  be  barred  forever  of  all  claim  and  right 
to  dower  of  her  husband's  lands ;  unless  it  be  shown  that,  after  know- 
ledge of  such  adultery,  her  husband  was  reconciled  to  her,  and  that  he 
permitted  her  thereafter  to  dwell  with  him,  in  which  case  she  shall  be 
restored  to  her  right  of  dower."  Original  note.  "  1  B.  L.  68,  §  7,  and 
2  B.  L.  196,  ^  8.  Language  of  the  first  varied  so  as  to  conform  to  the 
original  intent  of  its  makers." 

[§9,10,11.  Same  as  enacted.]  Original  note.  <' The  three  preceding 
sections  are  intended  as  a  substitute  for  the  whole  of  section  8  of  the 
act  1  B.  L.  68,  except  the  last  clause,  giving  a  compensation  in  case  of 
eviction.  That  section  is  a  transcript  of  the  statute,  27  Hen.  YIII,  ch. 
10,  ^  6,  and  has  always  received  a  very  strict  construction.  Oonceiv- 
ing  that  it  would  be  attended  with  beneficial  effects,  to  facilitate  the 
barring  of  claims  for  dower,  the  Bevisers  have  in  the  above  sections 
extended  the  principle  of  the  existing  statute,  so  as  to  embrace  any 
provisioui  whatever  may  be  its  nature,  which  is  intended  as  a  jointure. 
In  this  they  have  in  truth  but  followed  the  existing  law,  for  though, 
jointures  under  the  statute  must  in  all  points  strictly  conform  to  the 
provisions  of  the  act,  yet  the  courts  of  equity  have  introduced  a  new 
species  of  jointures  which  are  equally  effectual.  The  existing  statute' 
is  defective  in  not  pointing  out  the  mode  in  which  the  assent  of  the* 
intended  wife  is  to  be  manifested,  and  in  providing  no  guards  &r  the^ 
protection  of  infEints,  both  which  omissions  are  supplied  by  the  above 
sections." 

[S  13.  Same  as  ^  14  B.  S.  except  that  it  was  so  altered  by  the  legis- 
latore  aa  to  apply  to  last  two  sections.]  Otigvaal  note.  '^New.  Some 
mode  of  evincing  her  election  should  be  prescribed,  and  some  time^ 
within  which  it  shall  be  made." 
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$  14.  «»  reported;  enacted  vnth  va/riations,  ^  15  B.  S.  Original  note. 
"  This  is  an  alteration  of  the  existing  law,  the  statute  which  bars  the 
wife  guilty  of  adultery  firom  dower,  not  extending  to  jointure.  (Oroise, 
title  7,  eh.  3,  ^  4.)  It  is  conceived  that  the  law  should  be  the  same 
HI  both  cases." 

g  16  enacted  with  a  variation  of  words  in  itaJioSj  g  17  E.  S.  "  ^  16.  A 
widow  may  tarry  in  the  chief  house  of  her  husband,  forty  days  after 
his  death,  unless  her  dower  be  sooner  assigned  her^  without  b^ng  liable 
to  any  rent  for  the  same,  and  in  the  mean  time  she  shall  have  her 
reasonable  sustenance  out  of  the  estate  of  her  husband."  Original 
note.  ''  1  B.  L.  56,  ^  1.  Italics  new  and  conformable  to  7  Johns.  Bep. 
247,  and  to  the  republication  of  Magna  Charter,  1  Hen.  III." 

[S  17.  Same  as  §  18  B.  S.]  Original  note.  "  1  B.  L.  p.  60,  ^  1, 
allows  a  widow  her  lifetime  to  prosecute  for  her  dower.  By  the  revise^ 
statute  of  limitations,  a  woman  must  demand  every  other  estate  in 
lands  to  which  she  may  be  entitled,  within  twenty  years,  subject  to 
the  exceptions  contained  in  the  preceding  section.  If  it  be  an  object 
in  any  case  to  quiet  titles,  to  protect  honest  purchasers,  and  to  exeite 
to  a  vigilance  equally  beneficial  to  the  claimant  and  to  others,  it  is 
conceived  tliat  this  case  requires  the  necessary  provisions  to  attain  it, 
as  much,  if  not  more,  than  any  other." 

[5  18,  19,  20.  Same  as  §  19,  20,  21  B.  S.]  Original  note  to  %20. 
K  21  B.  S.]  "  §  2,  1  B.  L.  57.  The  rule  of  damages  given  more 
explicitly  according  to  the  authorities ;  see  Go.  Litt.  32,  33 ;  2  J.  B^. 
485.  As  the  alienee  of  the  heir  may  plead  tout  temppristj  and  thereby 
throw  upon  the  plaintiff  the  proof  of  a  demand,  it  seems  better  to 
declare  at  once  that  the  damages  shall  commence  from  such  demand. 
This  is  also  perfectly  equitable,  and  becomes  necessary  by  extending 
the  action  of  ejectment  to  the  recovery  of  dower,  as  in  that  action 
special  pleading  is  not  allowed,  and  without  pleading  it  the  defendant 
would  be  deprived  of  the  benefit  of  such  a  defense,  according  to  the 
present  rules  of  pleading.  The  provision  limiting  the  recovery  to  six 
years'  rents  and  profits,  is  in  analogy  to  the  universal  rule  in  all  other 
cases.  This  rule  is  founded  on  great  principles  of  public  policy,  for 
the  protection  of  the  actual  cultivator  of  the  soil,  and  is  as  applicable 
to  the  recovery  of  a  dower  claim,  aa  to  a  recovery  of  any  other  estate 
in  lands.  The  20th  section  is  conformable  to  existing  law  in  all  other 
cases,  and  has  been  adopted  by  the  legislature  in  the  Title  concerning 
ejectment." 

[§  21.  Same  as  <^  22  B.  S.]  Original  note.  ''  As  the  widow  is  limited 
by  a  previous  section,  in  her  recovery  of  damages  from  the  time  of 
demand  of  the  alienee,  it  seems  but  just  to  permit  her  to  recover  of  the 
heir." 

[g  22.  Same  as  <^  23  B.  S.]  Original  note.  "  Co.  Lit.  35,  a.  If  the 
heir  assign  to  the  widow  dower  in  satisiaction  of  her  claim  upon  him, 
and  upon  the  lands  of  the  feoffees  of  her  husband,  it  may  be  pleaded 
in  bar  by  the  heir;  but  the  better  opinion  seems  to  be  that  it  cannot 
be  pleaded  by  the  feoffee.  This  section  is  proposed  to  remedy  this 
defect." 

[§  23.  Same  as  enacted  ^  24  B.  S.]  Original  note.  *'  The  first  part 
of  the  5th  section,  and  part  of  the  6th  section  of  the  same,  consolidated 
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and  extended  to  the  new  summary  applications,  as  they  are  within 
the  same  principle." 

"TrruB  IV. —  Of  eskUea  for  years  and  aJt  toiU,  and  the  rights  and  diUies  of 

landlords  and  tenants" 

[g  1.  Same  as  enacted.]  Original  note.  "  4th  section  of  act  of  1820, 
p.  178.  Proviso  omitted ;  it  having  been  adopted  as  a  general  pro- 
vision in  ch.  7  part  2." 

§  6  and  6  as  reported;  not  enacted;  ^  6  and  6  B.  S.  stibsUtuted. 

Original  note.  "  The  law  on  this  subject,  is  somewhat  i)ecu]iar  and 
anomalous.  In  7  J.  Bep.,  205,  and  ^18  do.  94,  the  supreme  court  held 
that  iK)ssession  being  prima  facie  evidence  of  title,  when  it  was  con- 
nected with  an  equitable  title,  the  party  had  an  interest  in  lands 
within  the  statute  of  fifauds ;  and  that  such  interest  was  subject  to 
sale  under  execution.  But  in  1  John.  Oh.  £ep.,  52,  the  chancellor  held 
that  the  vendor  did  not  become  seised  to  the  use  of  the  vendee,  until 
the  whole  consideration  money  be  paid ;  and  that  where  a  part  only 
is  paid,  the  vendee  has  a  mere  equity  which  cannot  be  reached  by 
execution.  This  was  sanctioned  by  the  court  of  errors,  in  17  J.  Rep., 
351.  But  notwithstanding,  since  these  cases,  the  courts  allow  the 
interest  of  the  vendee  to  be  sold,  and  such  sale  to  be  conclusive  upon 
him.  In  this  state  of  the  law,  it  is  obvious  that  the  interest  of  the 
vendee  may  be  sacrificed  without  any  or  with  very  little  benefit  to  the 
creditor,  whose  title  is  so  precarious.  At  the  same  time  great  oppor- 
tunity is  afforded  for  fraudulent  investments  in  a  species  of  property 
which  thus  defies  all  legal  or  equitable  jurisdiction.  It  is  conceived 
the  interest  of  the  community  will  be  promoted,  by  adopting  the 
principle  contamed  in  the  two  preceding  sections." 

g  9  <w  reported;  varied  in^d  B.  S.  Original  note.  "  Proviso  to  1st 
section  of  act  of  1820,  p.  177,  except  the  latter  part  as  to  notice,  which 
is  rendered  necessary  by  the  construction  given  by  the  supreme  court 
in  4th  Oowen,  350,  that  although  the  tenancy  is  determined  by  three 
months'  notice  to  quit,  yet  a  further  notice  of  six  months  is  necessary." 

[S  10, 11.  Same  as  enacted,  except  the  substitution  in  ^  11,  of 
**<m«  manth^s  notice"  for  threes  as  reporiied.]  Original  note.  "2l8t 
section  of  same  act,  p.  446,  and  8th  section  of  act  of  1820,  p.  179, 
consolidated :  the  provision  respecting  bail  omitted,  aa  it  would  be 
required  in  the  action. 

[§  14, 15.  Same  bs  §  16, 16,  E.  8.] 

Original  note  to  %  12  to  15.  "  ^  12,  1  B.  L.,  437,  provides  that  no 
goods,  levied  upon  under  an  execution,  shall  be  removed  from 
demised  premises,  until  the  rent  be  paid,  and  authorizes  the  collection 
of  the  amoimt  so  paid,  by  virtue  of  the  execution.  It  has  given  rise 
to  much  litigation,  and  is  very  liable  to  abuse.  In  practice,  a  claim 
to  rent  is  a  common  resort;  to  protect  propert;y  from  an  execution. 
Presumptive  evidence  of  such  a  claim  and  its  amount,  should  be 
required  as  well  to  protect  the  creditor  having  an  execution,  as  the 
defendant.  For  the  latter  is  thus  exx)osed  to  have  his  property  sold 
upon  a  mere  claim  for  rent,  without  any  opportunity  to  contest  it.  A 
notice  from  the  landlord  is  now  required,  to  prevent  a  removal  of  the 
goods ;  11  J.  Bep.,  185.    If  that  notice  is  to  amount  to  anything,  it 
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should  be  verified.  It  is  not  (lerceived  why  the  goods  may  not 
be  removed  and  sold,  to  satisfy  the  landlord's  claim,  instead  of  the 
circaitous  mode  of  paying  the  claim  first  and  selling  the  goods  afte^ 
wards.  By  allowing  a  sale,  the  claim  is  satisfied ;  or  the  tenant  is 
enabled  to  contest  it.  Thus  the  rights  of  all  parties  seem  to  be 
guarded,  and  collusion  between  a  landlord  and  his  tenant  to  defraud 
a  creditor,  as  well  as  collusion  between  a  plaintiff  and  landlord  to 
oppress  a  tenant,  are  prevented.  The  preceding  four  sections  are 
proposed  to  attain  these  objects." 

[S  16.  Same  as  ^  17  R.  S.]  Original  note.  *'  This  is  just,  to  prevent 
an  extortionate  claim  of  the  landlord." 

[S  17.  Same  as  enacted,  ^  18  R.  S.]  Original  note.  ^*  Conformable 
in  part  to  the  statute  of  4  Geo.  11,  ch.  28,  ^  5,  which  has  nevw  been 
re-enacted  in  this  state ;  and  in  part  to  the  decisions  of  the  supreme 
court,  in  10  Johns.  Rep.,  91,  and  2  Oowen,  656." 

Origirua  note  to  ^20.  [^19B.&.^  "  1 R.  L.,  439,  ^  1,  abbreviated  and 
made  more  comprehensive." 

OrigiTMil  note  to  §  22, 23, 24.  "  The  three  last  sections  are  new  in  form, 
but  intended  to  include  all  the  various  provisions  of  the  '  act  to  enable 
grantees  of  reversions  to  take  advantage  of  the  conditions  to  be  i)er- 
form/ed  by  lessees.'    1st  vol.  R.  L.,  p.  363." 

"  Tftlb  V. — MtsceUaneoua  provisions  of  a  general  naivTe,^ 

[g  4.  Same  as  ^  3  R.  S.,  as  originally  enacted.  This  section  was 
afterwards  amended  on  the  suggestion  of  the  Revisers,  by  act  of  l830» 
chap.  320,  %  11,  by  inserting  th^  words  ''  or  of  the  register  or  assistant 
register  of  the  oonrt  of  chancery j  where  the  jvHsdiction  shall  hdong  to 
that  courf 

Original  note  to  §  as  first  proposed  and  enacted.  '^  Some  provision  seems 
absolutely  necessary,  to  protect  peirsons  purchasing  from  heirs.  This 
section  mR  be  useful  to  purchasers,  and  is  so  gu£u*ded  as  to  aflbrd  a 
reasonable  time  to  the  devisee  to  become  acquainted  with  his  rights." 
Original  note  to  amendment  of  1830.  ''  See  post  g  12,  in  which  provi- 
sion is  made  for  proving  foreign  wills,  by  conunission  from  the  court 
of  chancery." 

[g  5.  Same  as  enacted  ^  4  R.  S.] 

Original  note.  "Where  the  testator  or  intestate  has  given  a  bond  or 
other  personal  security  for  a  mortgage  debt,  and  probably  in  all  cases 
where  a  mortgage  is  given  to  secure  tbe  payment  of  money,  ^e 
personal  estate,  by  the  existing  law,  is  the  primary  frmd  for  tlie 
payment  of  the  debt,  and  the  heir  or  devisee  may  throw  the  charge 
upon  the  personal  representatives.  (See  all  the  cases  collected  by 
Chancellor  Kent,  in  Cumberland  v.  Codrington,  3  Johns.  Ch.  R.,  229.) 
This  rule  of  law  is  unknown  to  the  generality  of  our  citizens.  The 
received  opinion  is,  that  the  land  is  first  liable  for  the  debt;  and  it 
can  hardly  be  doubted  that  the  intentions  of  testators  have  frequently 
been  defeated  by  the  operation  of  the  rule.  It  is  therefore  submitted, 
whether  it  ought  not  to  be  abrogated." 

Original  'note  to  §  1,  2,  3.  "By  the  common  law  the  word  'heirs*  is 
indispensable  in  a  deed,  in  order  to  convey  an  estate  in  fee.  Even  if 
land  be  given  to  a  man  forever,  or  to  a  man  and  his  assigns  forever. 
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be  takes  but  an  estate  for  life,  (2  Black*  Oom.  107.)  'This  yery>gTeat 
moety  about  the  insertion  of  the  word  'heirs/  (says  Sir  Wm.  Black- 
stone,)  in  order  to  vest  a  fee,  is  plainly  a  relic  of  the  feudal  strictness/ 
It  may  be  added,  that  in  most  cases  it  defeats  the  intention  of  the 
parties,  and  in  all  cajeies  is  repugnant  to  the  common  understanding  of 
nuuikind. 

'*  When  a  x>erson  uninstructed  in  legal  refinements  disposes  of  pro- 
perty, if  he  intends  to  give  but  a  limited  or  partial  interest,  he  will 
always  state  it;  the  omission  of  such  a  qualification,  is,  of  itself,  the 
highest  proof  that  he  intended  to  give  the  whole.  This  is  also  the  rule 
of  law  in  reference  to  transfers  of  personal  property;  and  so  £eu*  as 
the  courts  could  venture  to  go,  with  the  common  law  rule  staring  them 
in  the  face,  they  have  extended  it  to  devises  of  real  estate. 
,  '< Perceiving  that  to  require  the  word  'heirs,'  as  essential  to  i>ass  a 
fee,  in  wills  would  often  defeat  the  intentions  of  testators,  the  courts 
at  an  early  day,  established  the  principle  that  a  fee  would  pass  in  a 
will,  either  by  words  of  inheritance  or  by  words  tantamount;  but  as 
there  has  been  a  constant  struggle  to  give  effect  to  this  principle,  with- 
out directly  violating  the  feu^  rule,  which  still  governs  in  deeds, 
numerous  distinctions  have  been  introduced,  which  have  given  rise  to 
much  litigation  and  uncertainty. 

''The  rale  in  S  2  will  remove  this  anomalous  distinction,  and  place 
deeds  and  wills  on  the  same  footing. 

''In  recommending  this  alteration  of  the  existing  law,  the  Revisers 
have  the  sanction  of  the  highest  authorities.  Ohief  Justice  Reeve,  of 
Oonneeticut,  (Essay  on  terms,  'heirs,'  &c.  in  his  work  on  domestic 
relations,)  Mr.  Brougham  (Speech  in  British  House  of  Oommons, 
oa  the  state  of  the  Law,  p.  Ill,)  and  Mr.  Humphreys  (Observa- 
tions on  the  Laws  of  Real  Property,  p.  236,)  are  among  those  who 
have  denounced  the  existing  rule,  or  recommended  its  alteration. 

"In  the  state  of  Virginia,  and  in  several  other  states,  provisions 
similar  to  the  above,  have  been  enacted  by  the  legislature. 

"The  object  of  $  3  is  to  make  the  intention  of  the  parties,  in  all 
cases  and  in  all  courts,  the  paramount  and  governing  rule  of  inteiv 
pretation,  thus  extending  to  conveyances,  the  principle  which  now 
prevails  universally,  in  relation  to  personal  contracts,  and  which  to  b 
great  extent,  is  adopted  in  equity,  in  the  construction  of  wills, 
appointments  under  powers,  and  marriage  articles.  Were  we  not 
reconciled  to  it  by  a  long  habit  of  acquiescence,  nothing  would 
probably  appear  to  our  minds  more  strange  and  unreasonable,  tlian 
that  different  and  conflicting  rales  of  interpretation  should  prevail  in 
different  courts,  acting  under  the  same  system  of  laws,  and  deriving 
their  authority  from  the  same  government;  yet  it  is  literally  trae,  that 
the  very  same  words  whidi  are  understood  in  one  sense,  if  contained 
in  a  deed,  of  which  the  constraction  properly  belongs  to  a  court  of 
law,  are  declared  to  have  a  meaning  dkectly  opposite,  if  contained  in 
an  instrument,  which  it  is  the  province  of  equity  to  interpret  or  exe- 
cute. This  can  not  be  right.  If  with  the  view  of  attaining  certainty 
in  the  construction  of  written  instraments,  it  is  just  that  the  intent 
of  parties  should  be  made  to  yield  to  strict  rules  of  constraction,  a 
discretionary  power  of  relaxing  those  rules  should  never  be  given ;  for 
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by  admitting  such  a  discretion,  the  whole  policy  of  the  law  is  defeated: 
on  the  other  hand,  if  it  is  unreasonable  and  nnjust,  that  the  intent 
should  be  overruled  and  defeated  by  the  application  of  technical  rules, 
why  should  not  a  court  of  law,  as  well  as  of  equity,  dispense  with 
their  observance?  Is  their  observance  in  such  a  case,  less  unreason- 
able and  unjust  in  the  one  court,  than  in  the  other?  Or  is  it  that 
relief  is  to  be  denied  in  the  one,  merely  that  the  party,  at  great 
expense,  may  be  compelled  to  seek  it  in  the  other?  Fot,  in  many 
cases,  this  is  the  necessary  result  of  the  present  system. 

^'That  this  discrepancy  in  the  rules  of  interpretation  is  a  serious 
defect  in  our  jurisprudence,  has  been  admitted  by  many  emin^it 
writers,  and  there  are  obviously  only  two  modes  by  which  it  can  be 
remedied.  We  must  either  extend  to  every  instrument  conceming 
the  title  to  lands,  the  same  strict  rules  of  construction,  that  now 
obtain  in  regard  to  conveyances,  and  enforce  their  observance  in  every 
court;  or  we  must  declare  that  in  conveyanoes  also,  the  construction 
shall  follow  t&e  intent.  By  adopting  the  first  mode,  we  shall  undoubt- 
edly prevent  some  litigation,  and  attain  a  greater  certainty  in  tiie 
construction  of  written  instruments;  but  to  attain  that  certainty,  we 
shall  sacrifice  the  intention  of  parties,  check  alienation,  defeat  estates, 
favor  injustice,  and  give  impunity  to  fraud. 

"CHAPTER  n.*' 

"OP  TITLE  TO  BEAL  PROPERTY  BY  DESCENT." 

[g  1.  Same  as  enacted,  except  that  sub.  3  was  inserted  by  the  legis- 
lature.] 

Original  note.  "The  term  *real  estate,'  is  defined  in  the  21st  section 
of  this  Chapter;  and  the  above  section,  as  thus  interpreted,  effects  an 
important,  and,  it  is  believed,  salutary  change  in  the  present  law. 
Descents,  under  the  present  statute,  are  confined  to  cases  where  the 
ancestor  died  seised  of  the  estate:  so  that  where  there  is  an  adverse 
possession  at  the  time  of  his  death,  or  where  the  right  of  the  ancestor 
is  contingent  or  executory,  the  inheritance,  inst^id  of  descending^ 
according  to  the  principles  of  the  statute,  to  all  the  heirs  equally, 
would  pass,  by  the  rules  of  the  common  law,  to  the  eldest  male  heir. 
Thus,  if  the  ancestor,  although  his  title  was  certain,  had  lost  the  pos- 
session by  force  or  fraud,  or  was  entitled  to  the  fee  under  a  contingent 
remainder  or  executory  devise,  and  died  before  the  determination  of 
the  preceding  estate,  his  whole  property  might  pass  to  his  eldest  son, 
or  the  eldest  male  descendant  of  such  son,  in  exclusion  of  all  his  other 
children.  It  is  difficult  to  believe  that  such  was  the  intent  of  the 
legislature  by  whom  the  statute  was  originally  passed;  but  such  is 
the  construction  which  the  courts  are  compelled  to  adopt,  in  conse- 
quence of  the  use  of  the  technical  term,  ^  seised.^  The  object  of  the 
Bevisers,  is  to  substitute,  throughout,  the  principles  of  the  statute,  for 
the  rules  of  the  common  law ;  so  that  wherever,  at  common  law,  the 
eldest  descendant  or  brother  would  take,  all  the  children  or  brothers, 
&c.  shall  take,  under  the  provisions  of  this  chapter:  and  they  are 
satisfied,  that  by  making  this  alteration,  the  law  will  be  conformed  to 
the  general  sense  of  the  conununity.    The  Bevisers  feel  it  their  duty 
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to  state,  that  the  change  now  proposed,  (as  well  as  some  other  valu- 
able improvements,)  was  suggested  to  them  by  the  late  Mr.  Emmet, 
in  a  written  communication  to  the  Revisers." 

[§  2,  3,  4.  Same  as  enacted.]  Origindl  note  to%4,.  **  Residue  of  the 
2d  rale  of  the  existing  statute.  It  seems  unnecessary  to  provide  spe* 
dally  for  the  case  of  a  descent  to  grand  children  and  diildien  of  grand 
children,  in  unequal  degrees,  as  is  done  in  the  existing  statute.  The 
general  terms  here  adopted,  are  sufficient  to  reach  all  the  cases  that 
can' occur,  and  to  the  remotest  degree." 

[§  5.  Same  as  enacted,  and  published  in  the  first  edition,  except  that 
in  addition  to  the  words  in  the  statute,  the  following  words  were  also 
contained  in  the  reported  ^,  *'  in  which  case  it  shaU  descend  €bs  if  stush 
intestate  had  survived  his  father J^  But  by  amendatory  act  of  1830, 
chap.  320,  ^  13,  a  new  section  was  substituted  on  recommendation  of 
Revisers.]  Original  note  to^  as  first  proposed.  *'  If  in  addition  to  those 
incorporated  in  the  text,  any  farther  alteration  in  the  li^w  of  descents 
be  admissible,  it  would  seem  that  none  could  be  more  just  than  to 
allow  the  mother  of  the  intestate  to  take  the  estate  for  her  life,  where 
there  is  no  father.  Under  the  present  statute  there  is  no  case  in 
which  the  mother  would  be  entitled  to  take,  an  omission  which  is  sup- 
plied in  the  statutes  of  most  of  the  other  states  in  the  union.  Should 
the  suggestion  of  this  note  be  approved,  the  following  words  may  be 
added  to  the  above  section  :  •  If  the  intestate  leave  no  father,  the  in- 
heritance shall  descend  to  his  mother  diuing  her  life,  and  after  her 
death,  to  the  persons  who  would  have  been  entitted  as  heirs,  at  the 
time  of  the  death  of  the  intestate,  had  there  been  no  mother.'  If  this 
clause  should  be  adopted,  some  modiflcatidn  of  the  other  sections  will 
be  necessary."  Original  note  to  new  section  proposed  in  1830.  "  Under 
the  sixth  section  of  this  chapter,  which  was  introduced  during  its 
passage  through  the  legislatiu^e,  an  inheritance  on  the  part  of  the 
father  may  descend  to  the  mother  in  fee,  in  exclusion  of  the  collateral 
relatives  of  the  father,  and  under  the  twelfth  section,  an  inheritance 
on  the  part  of  the  mother  in  default  of  collateral  relatives  on  her  side, 
would  go  to  the  collateral  relatives  of  the  father,  although  he  himself 
migljt  then  be  living.  It  seems  unreasonable  that  the  mother  should 
possess  greater  privileges  than  the  father,  and  still  more  so,  that  a 
brother  or  sister  of  the  father,  should  be  entitled  to  take  in  pre- 
ference to  him.  The  amendment  proposed,  removes  these  incon- 
gruities, and  renders  the  provisions  of  the  statute  reasonable  and 
consistent." 

[S  7,  8.  Same  as  enacted  ^  8,  9  R.  S.]  Original  note.  "  It  has  been 
decided  by  the  supreme  court,  (6  Johns.  Rep.  322,)  and  the  words  of 
the  statute  seem  plainly  to  demand  that  construction,  that  nephews 
or  nieces,  where  there  are  no  brothers  or  sisters,  do  not  take  equally, 
but  only  the  shares  of  their  respective  parents,  thus  changing  the  rule 
that  obtains  as  to  lineal  descendants  who,  when  of  the  same  degree 
of  consanguinity,  always  take  in  their  own  right  in  equal  portions, 
and  not  by  representation.  It  seems  desirable  that  the  statute  should 
be  rendered  uniform  in  its  provisions,  and  no  reason  is  perceived  why 
the  rule  applicable  to  lineal  descendants,  should  not  be  extended  to 
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oollaterals.  This  is  one  of  the  alterations  effected  by  the  three  last 
sections ;  another  is,  that  they  extend  the  right  to  take  by  descent,  to 
the  issue  of  nephews  and  nieces.  As  the  law  now  is,  a  grand  nephew 
could  not  take  at  all  under  the  statute." 

[g  10.  Same  as  enacted  ^  11  R.  S.  except  that  after  the  word 
**  descend  "  the  words  "  to  the  mother  in  /ee,  {/  there  ie  no  mother  then^^* 
were  stricken  out  by  the  legislature,  they  having,  by  ^  6,  R.  S.  made 
provision  for  the  m>other.']  Original  note.  *'  The  present  statute  does 
not  regulate  descents  beyond  the  children  of  brothers  and  sisters,  and 
leaves  the  common  law  to  govern  in  all  other  cases,  so  that  the  eldest 
uncle  and  his  issue  take  in  preference  to  all  others  of  equal  degree.  The 
two  last  sections  are  proposed  to  carry  into  effect  the  great  principles 
of  the  statute  throughout  the  nearest  collateral  branches,  and  to 
secure  an  equal  distribution  of  the  property  to  kindred  of  the  same 
degree,  and  to  them  and  their  issue  when  of  unequal  degrees.  The 
Revisers,  however,  doubt  the  expediency  of  carrying  the  rule  of  equal 
partibility  beyond  the  limits  now  proposed,  as  the  division  of  an  estate 
amongst  more  remote  relatives,  on  account  of  the  multitude  of  shares, 
would  render  each  portion  so  small  that  it  would  cease  to  be  an  object 
of  any  consideration.  Those  interested  would  have  no  adequate 
motive  to  assert  their  rights,  and  the  whole  estate  would  probably  be 
intercepted  by  fraud  from  the  heirs  of  the  intestate.  If  the  suggestion 
before  made  as  to  the  mother,  should  be  adopted,  it  would  seem  to  be 
still  more  proper  to  provide  for  her,  where  there  are  no  relatives  of  the 
&ther.  In  this  case,  therefore,  the  Revisers  propose,  by  the  words  in 
italics,  to  give  her  the  whole  estate." 

[S  12, 13.  Same  as  §  16,  16  R.  S.]  Original  note  to  ^  12.  "This 
section  adopts  the  principle  of  the  present  law  in  reference  to  the 
kindred  of  the  half  blood,  and  extends  that  principle  to  the  new  cases 
introduced. 

[S  15.  Same  as  ^  18  R.  S.]  Original  note.  ''  §  5  of  the  present  act 
would  seem  to  be  confined  to  children  of  the  intestate ;  but  it  was  taken 
from  the  English  act,  10  &  11  Will.  Ill,  ch.  16,  which  declared  the  right 
of  posthumous  children  under  a  marriage  settlement,  and  ought  to 
receive  a  construction  equally  liberal,  "^e  terms  of  this  section  are 
conformable  to  a  suggestion  made  by  the  Revisers  in  Chapter  VI,  of 
the  second  part,  in  regard  to  the  distribution  of  the  estates  of  intestates, 
which  has  been  adopted  by  the  legislature." 

[§  16.  Same  as  §  28  R.  S.  as  first  enacted;  but  by  sub.  25  of  ^  15  of 
the  act  of  the  10th  Dec  1828,  "  Concerning  the  Revised  Statutes," 
reported  by  the  Revisers,  the  words,  "m  tlie  life  time  ofy'*  originally 
reported  and  enacted,  were  directed  to  be  omitted,  and  the  word 
"66/or6"  substituted,  and  the  §  was  so  published.] 

Original  note.  "  To  prevent  doubt  and  avoid  repetition." 

(S  17.  Same  as  ^  19  R.  S.]  Original  note.  "To  avoid  the  rei)etition 
of  the  term  lawful.'^ 

S  18  same  as  ^  20  B.  S.  "  §  18.  The  estate  of  a  husband  as  tenant 
by  the  curtesy,  or  of  a  widow  as  tenant  in  dower,  shall  not  be  affected 
by  any  of  the  provisions  of  this  chapter ;  nor  shall  the  same  affect  any 
limitation  of  any  estate  hy  deed  or  wiU."  Original  note.  **  4th  section 
of  present  act.  The  saving  clause  in  italics  is  new,  but  seems  proper  to 
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be  added.  The  general  terms  of  the  present  law  direct,  that  on  the  fail- 
ure of  descendants,  the  inheritance  ^all  go  to  the  collateral  relatives ; 
but  it  frequently  happens,  that  where  there  are  no  issue  of  the  intes- 
tate to  take  at  his  death,  other  persons  are  entitled  under  an  executory 
devise,  or  other  limitation.  It  seems  full  as  necessary  to  save  their 
rights,  as  the  rights  of  tenants  by  the  curtesy  or  in  dower." 

IS  19.  Same  as  ^  21  R.  S.]  Original  note.  ''So  much  of  the  latter 
part  of  the  4th  section  of  the  act  concerning  uses,  1  R.  L.,  74,  as 
relates  to  this  subject." 

[S  20.  Same  as  ^  22  R.  S.]  Original  note.  "  This  section  is  intended 
to  change  a  very  harsh  rule  of  the  existing  law,  by  which  a  person 
not  an  alien  himself,  may  sometimes  be  debarred  from  inheriting." 

"CHAPTER  in." 

**0r  THE  PBOOF  Aim  BEGOBDIKa  OF  CONVEYAlilCES  OF  BEAIi  ESTATE, 
Atm  THE  CABTOELLIXG  OF  MORTGAGES." 

Extract  from  original  note  to  Chapter. 

"The  following  chapter  contains  a  revision  of  the  several  statutes, 

general  and  si>eGial,  now  in  force,  relative  to  the  acknowledgment, 

proof,  and  recording  of  deeds  and  mortgages,  with  such  modifications 

as  seemed  necessary  to  give  certainty  and  uniformity  to  the  system." 
•        •••••••••••• 

[g  1.  Same  as  enacted.] 

Original  note.  "Pounded  on  1  R.  L.,  362,  372.  Laws  of  1819,  p. 
269 ;  1821,  p.  127 ;  1822,  p.  261,  284 ;  1823,  p.  412. 

"The  term  *  conveyance^*  is  defined  in  ^  32;  and  as  there  defined, 
includes  mori^gages ;  the  effect  of  whidi  will  be,  to  place  deeds  and 
mortgages  on  the  same  footing. 

"  The  rules  of  priority  as  it  respects  deeds  and  mortgages,  under  the 
present  statutes,  are  different,  as  has  been  decided  by  the  supreme 
court,  (19  Johns.,  282,)  and  as  the  terms  of  the  laws  plainly  show.  A 
mortgage,  not  recorded^  is  absolutely  void,  as  against  a  subsequent 
bona  fide  purchaser,  although  the  mortgage  may  be  subsequently 
recorded  before  the  recording  of  the  conveyance  of  the  purchaser. 
But  as  between  two  deeds,  in  all  cases,  and  between  two  mortgages, 
the  time  of  recording  is  the  only  test  of  the  rights  of  the  parties. 
No  reason  can  be  perceived  for  a  distinction  between  the  cases;  and 
whichever  rule  is  tiie  most  just,  should  be  applied  equally  to  all.  The 
recording  of  an  instrument  is  a  public  act,  which  fixes  the  date  of  its 
delivery  beyond  all  question ;  and  by  requiring  that  test  in  all  cases, 
vigilance  will  be  promoted,  and  the  temptation  to  fraud  by  the  con- 
cealment of  deeds,  will  be  removed. 

"There  is  another  distinction  between  deeds  and  mori)gages,  which 
this  section  wiU  also  abolish.  The  first  mortgage,  although  first 
recorded,  if  not  given  in  good  faith  and  for  a  valuable  consideration, 
is  absolutely  void  as  against  any  subsequent  mortgagee  or  purchaser; 
so  that  the  right  of  an  assignee  of  such  first  mortgage,  who  had  no 
notice  of  the  fraud,  would  l^  posti)oned.  But  an  innocent  purchaser 
nnder  a  fraudulent  deed  first  recorded,  is  entitled  to  a  preference  against 
any  subsequent  purchaser  or  mortgagee.    It  seems  evident  that  an 
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innocent  assignee  of  a  mortgage,  is  entitled  to  the  same  protection  as 
an  innocent  purchaser." 

[g  2.  Same  as  enacted.]  Original  note.  ^'Ttiis  is  according  to  the 
present  practice,  but  perhaps  not  positive  required  by  law." 

[§  3.  Same  as  enacted.]  Original  note.  "The  words  ^and  at  the 
srniie  time,^  new.  The  existing  law  deprives  the  party  for  whose  benefit 
the  deed  shall  have  been  made,  of  the  advantages  'given  to  mortgages  J 
The  above  section  deprives  him  of  all  advantage  from  the  recording^ 
which  seems  to  be  only  a  just  extension  of  the  principle." 

[S  4.  Same  as  enacted.  In  this  edition,  sub.  3,  added  from  act  of 
1829,  chap.  222.]  OrigiiuU  note.  "This  section  embraces  every  o£Bcer 
now  authorized  by  law  to  take  the  proof  of  deeds  within  the  United 
States,  and  some  more,  viz. :  District  judges  of  the  United  States,  the 
chancellor  of  the  state,  and  the  associate  judges  of  the  district  of 
Oolumbia.  The  reason  of  each  will  be  obvious.  The  words  in  italics* 
^but  no  county  judge^  or  commissioner  of  deeds  for  a  county  or  city^  shaU 
take  any  such  proof  (yr  achnmaUdgment  out  of  the  city  or  county  for 
which  he  was  appdntedy^^  are  inserted  to  remove  an  existing  doubt; 
vide  4th  Cowen,  218,  and  in  conformity  to  title  1,  chap.  3,  ^  21,  as  to 
commissioners.  The  qualification  to  the  second  subdivision,  is  new, 
but  seemed  necessary.  The  intervention  of  officers  of  the  United 
States  and  of  other  states,  is  also  confined  by  the  above  section,  to 
cases  occurring  out  of  this  state." 

[§  5>  6,  7.  Same  as  enacted,  except  that  the  provisions  relative  to 
France  and  Russia,  and  to  the  making  acknowledgment  before  the 
American  Consul  at  London,  were  added  by  the  act  "concerning  the 
Revised  Statutes,"  reported  by  Revisers,  and  passed  Dec.  10, 1828.] 
Original  note  to  section  a^  first  proposed.  "As  to  foreign  ministers,  laws 
of  1816,  ch.  119,  p.  118,  extended  in  the  above  section  to  South 
America  and  to  charge  dies  affairs,  who  are  perhaps  not  technically 
ministers,  although  they  perform  all  the  functions  of  the  office. 

"As  to  mayor  of  London,  3d  section  of  act,  1st  vol.  R.  L.,  p.  370; 
the  other  mayors,  laws  of  1817,  p.  68,  extended  to  all  persons  residing 
or  being  abroad." 

Original  note  to  amendments  of  December,  1828.  "  The  three  last 
propositions  are  reconmiended  by  gentlemen  who  are  acquainted  with 
the  difficulties  at  present  attending  the  proving  of  deeds,  &c.,  in  the 
countries  specified.  It  is  believed  they  will  be  a  great  relief  to  our 
citizens,  as  well  as  to  our  foreign  ministers." 

[g  12,  as  reported;  not  enact^;  §  12  B.  S.  substituted. 

Original  note.  "Latter  part  of  first  section  of  same  act.  The  first 
words  in  italic  are  in  conformity  to  the  decision  of  the  supreme  court, 
in  20  John.,  480;  where  it  was  held,  that  the  same  objection  might  be 
made  to  the  proof  of  a  deed  by  an  incompetent  witness,  as  if  be  had 
been  oftbred  on  the  trial.  A  point  of  such  importance  should  be 
explicitly  declared  in  the  statute.  The  words  'described  in,  and,' 
supply  a  serious  omission  in  the  statute." 

[§  13, 14.  Same  as  enacted,  except  a  ti*ansposition  in  ^  13.]  Original 
note.  "Instances  have  occurred  where  the  want  of  such  a  provision 
has  been  severely  felt;  it  is  taken  firom  7th  section  of  the  act  for 
giving  relief  in  cases  of  insolvency,  1st  vol.  laws,  p.  463." 
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13 15.  Same  as  enacted,  except  the  words  **  where  the  same  are  known,^* 
after  ^^residencej*'  in  the  report,  omitted.]  Original  note.  "1  R.  L., 
369,  ^  1;  the  part  respecting  residence  of  witnesses,  new;  deemed 
desirable  in  order  to  detect  frand  or  to  sustain  an  honest  deed." 

[g  16,  17.  Same  as  enacted,  the  words  in  ^  17,  following  "tA«re6y," 
having  been  added  by  the  legislature.]  Original  riote.  '^5th  section 
of  same  act,  except  that  part  which  allows  the  proof  to  be  contested. 
This  is  in  conformity  to  the  decision  of  the  supreme  court  in  4th 
John.  Rep.,  161;  12th  do.,  469;  20th  do.,  480." 

[g  18.  Same  as  enacted.]  Onginainote.  "The  words  *not  of  the 
degree  of  counsellor  at  law  in  the  supreme  court,'  introduced,  to 
conform  the  statute  to  the  decision  of  the  supreme  court,  in  6  Oowen, 
485." 

[§  27,  28.  Same  as  ^  28,  29,  R.  S.]  Original  note*  "  1  R.  L.  373, 
^  4.  Varied  so  as  to  require  the  recording  of  the  certificate  of  dis- 
charge. The  practice  of  allowing  a  mortgage  to  be  cancelled,  without 
preserving  the  evidence  on  which  it  was  done,  is  certainly  dangerous, 
and  is  much  complained  of  by  clerks,  who  have  no  means  provided 
by  which  they  can  show  their  authority." 

[§  29.  Same  as  ^  34  R.  S.]  Original  note.  **  Act  of  1813,  ^  8,  with 
the  addition  of  a  penalty  upon  the  imiprding  officers." 

[S  30.  Same  as  enacted  ^  35  R.  S. ;  except  that  the  words  "  mal 
fea^an^ie'^  were  substituted  for  "  misdemeanor^^'  and  the  words  "  or  in 
relation  to  the  camAsdHng  of  a  mortga^e^^'  introduced  by  the  legislature.] 
Original  note.  "  Part  of  act  of  1823,  p.  413,  so  far  as  relates  to  damar 
ges,  which  repealed  that  part  of  the  9th  section  of  the  revised  act  of 
1815.  The  part  making  any  fraudulent  practice  a  misdemeanor,  is 
new,  but  probably  only  the  existing  common  law;  at  all  events, 
deemed  salutary." 

[g  36.  Same  as  <^  41  R.  S.]  *  Original  note.  "  Assignments  of 
mortgages  will  be  included  in  the  term  *  conveyance,'  as  above  defined ; 
but  the  above  qualification  is  proper  in  itself,  and  is  agreeable  to  the 
opinion  of  the  court  of  errors,  in  the  case  of  James  v.  Morey,  2  Oowen's 
Reports." 

[S  37.  Same  as  ^  42  R.  S.]  Original noU.  ''Laws  1823,  413. 
*  Original  leases  in  fee,'  omitted,  as  leaving  much  room  for  fraud, 
where  every  other  species  of  conveyance,  even  assignments  of  the 
same  leases,  or  conveyances  of  part  of  the  same  lands,  are  required  to 
be  recorded." 

"CHAPTER  IV." 

"  OP  TITLE  TO  PBESONAL  PROPERTY  IS  CERTAIN  OASES." 
"TrrtB  I. —  Of  limited  partnerships.'^ 

[g  1  to  18.  Same  as  enacted.]  Original  note  to  §  10.  "  New."  To 
^  13.  *  Partly  new."  To  §  16.  "  Made  more  explicit." 

[g  20,  21,  22.  Same  as  enacted.]  Original  note.  "  The  three  last 
sections  are  iuteuded  as  a  substitute  for  the  dth  section  of  the  original 
act.  The  sections,  as  drawn,  are  somewhat  complex,  from  the  nature 
of  the  subject  j  but  it  is  l)elieved  that  they  express  the  true  intent  of 
the  legislature,  and  present  no  difficulties  which  an  attentive  perusal 
will  not  remove." 
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[5  23,  24.  Same  as  enacted.]    Ortgi$ua nets  to  ^  2i.  ^'Extended  m> 

as  to  require  publication." 

"Title  n.  —  Ofpromxnory  notes  and  biUs  ofexehtmgeP 

[g  1.  Same  as  enacted.]  Original  note.  "  Conformable  to  the  acfe 
'  coDcemiDg  promissory  notes.'  1  R.  L.  151.  That  part  of  the  section 
which  relates  to  agents^  placed  in  a  separate  section." 

[§  2.  Same  as  enacted.]  Original  note.  "  By  the  act  of  1801,  (1  B. 
L.  151,  the  authority  to  make  notes  by  an  agent,  is  confined  to  the 
'  factor  or  agent  of  any  merchant  or  trader^  usually  entrusted  there- 
with ;'  bat  it  has  long  been  the  established  law  of  this  state,  that  bills 
of  exchange,  &;c.,  may  be  made  by  oS  persons,  whether  traders  or  not, 
by  attorney  or  agent,  under  a  special  as  well  as  a  genaul  autbority. 
This  section  has  therefore  been  conformed  to  the  existing  law." 

[S  3.  Same  as  enacted.]  Original  note.  "  The  statute  of  3  and  4 
Anne,  chap.  9,  expressly  includes  corporations^  both  as  makers  and 
payees  of  notes,  with  a  proviso,  similar  to  the  quaJifications  in  the 
preceding  section.  Our  statute  (1 R.  L.  151,)  enumerated  them  among 
those  to  whom  notes  may  be  made  payable ;  but  the  former  part  of 
the  section  does  not  include  a  corporation,  unless  the  word  *  i)er80n ' 
is  to  be  so  construed.  The  act  of  1801  (1  R.  L.  151)  was  abbreviated 
from  the  act  of  1788,  (2  Jone^  and  Varick,  228 ;)  which  was  copied 
verbatim  from  the  colonial  act  of  the  8th  of  March,  1773,  (2  Van 
Schaack,  772.)  In  the  acts  of  1788  and  1773,  the^'tmiission  of  corpora- 
tions in  the  enumeration  of  those  by  whom  notes  are  made,  is  more 
distinctly  marked  than  in  the  act  of  1801 ;  as  the  words  *  bodies  politic 
or  corporate,'  are  repeated  no  less  than  seven  titties  in  the  act,  in  the 
et^umeration  of  payees.  This  would  seem  to  indicate  an  intention  in 
the  colonial  legislature,  to  exclude  promissory  note^:  made  hy  corxx>ra- 
tions,  from  the  character  of  negotiability  conferred  by  the  general  act; 
and  to  leave  the  power  of  corporations  to  make  negotiable  notes,  to 
depend  on  the  charter  of  each  corporation.  If  the  original  statutes 
admit  of  tliis  construction,  it  is  possible  that  the  same  construction 
ought  to  be  given  to  the  act  of  1801 ;  but  this  again  would  be  repug- 
nant to  the  decisions  of  our  courts,  and  to  the  general  understanding 
of  the  law  in«this  state.  It  is  now  well  settl^,  that  a  corporation, 
when  acting  within  the  scope  of  the  legitimate  i^urposes  of  its  institu* 
tion,  may  make  express  contracts  by  parol,  andr  may  become  liable  for 
implied  promises,  in  the  same  manner  as  a  natural  person.  (12  Johns. 
Rep.  227 ;  14  Johns.  Rep.  118 ;  19  Johns.  Rep.  60 ;  7  Oranch,  299 ;  1 
Oowen,  513.)  In  the  last  case,  all  the  judges  of  the  supreme  court 
proceed  on  the  idea  that  corporations  may  l^.  bound  by  a  promissory 
note,  without  a  special  clause  in  the  act  of  incorporation,  giving  them 
power  to  issue  such  notes ;  and  Chief  Justice  Savage  remarks,  that 
there  is  no  doubt  that  the  word  *  person'  in  the  first  part  of  the  section, 
upon  a  fair  construction  of  the  act,  indudsis  corporations.  Uhdc^ 
these  circumstances,  the  Revisers  have  thought  it  important  that  the 
statute  should  be  made  to  conform,  in  express  terms,  to  the  existing 
law ;  which  has  been  done  by  the  above  section." 

^^  4,  5.  Same  as  enacted.]  Original  n^ote.  **Ia  conformity  with  the 
existing  law.  See  cases  in  Ohitty  on  Bill*  (5th  Ed.),  pp;  83, 119, 180, 
260,  467." 
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[S  16, 17, 18, 19,  20,  21.  'same  as  enacted^  6,  7,  8,  9, 10, 11,  except 
that  the  reported  section  18,  contained  after  *'  person,"  the  words  '^  to 
whom  such  promise  shall  have  been  shewn,  and."  And  in  ^  21,  in- 
stead of  the  words  ^^shM  ie  deen^ed  to  hm>e  a4>cepted  the  same^^^  as 
enacted,  the  concluding  words  were,  *'  and  shall  he  immediately  liable 
to  such  holder  for  the  whole  sum  for  which  the  MU  was  drawnJ'^'] 

Original  note.  <'  The  last  six  sections  have  been  drawn  in  the  hope  of 
fixing  the  law  on  the  subject  of  acceptances,  and  of  putting  an  end  to 
the  mischiefs  which  have  been  admitted  to  flow  from  the  recognition 
of  implied  and  verbal  acceptances.  In  the  wide  range  of  mercantile 
law,  perhaps  there  are  no  questions  that  have  occasioned  more  con- 
troversy in  courts  of  justice,  than  those  arising  on  parol  acceptances 
of  bills  of  exchange ;  and  to  determine  how  far,  and  under  what  cir- 
cumstances, such  acceptances  are  valid,  notwithstanding  the  multitude 
of  cases  on  the  subject,  is  even  at  this  day  a  matter  of  extreme  diffi- 
culty. From  the  course  of  legislation  in  England,  it  would  seem  that 
the  parliament  of  that  countiy  were,  at  an  early  period  in  the  history 
of  commercial  law,  fully  aware  of  the  evils  connected  with  verbal 
acceptances,  and  sought  to  restrain  them ;  but  from  the  obscure  and 
hasty  manner  in  which  the  statutes  on  the  subject  were  drawn,  a  con- 
struction was  given  to  them  by  which  the  probable  intent  of  the 
legislature  was  defeated.  By  the  fourth  section  of  the  statute,  3  and  4 
Anne,  c,  9  (from  first  section  of  which  our  present  statute  relating  to 
promissory  notes  was  taken),  it  was  declared  that  after  a  certain  time 
from  the  passage  of  the  act,  *  no  acceptance  of  any  inland  bill  of  ex- 
diange  should  be  sufficient  to  charge  any  person  whatever,  unless  the 
same  should  be  underwritten  or  endorsed  in  writing  upon  the  bill ;' 
and  these  terms,  had  they  stood  alone,  were  certainly  strong  and 
broad  enough  to  render  invalid  all  parole  acceptances  of  the  bills,  to 
which  the  stotute  related,  and  that  such  should  be  its  operation,  it  is 
hardly  possible  to  doubt,  was  the  intent  of  those  who  framed  the  act. 
The  8th  section,  however,  of  the  same  act,  contained  a  strange  pro- 
viso, '  that  nothing  contained  in  the  statute  should  be  construed  to 
discharge  any  remedy  against  the  drawer,  acceptor  or  endorser  of  any 
such  bill.'  This  repugnant  proviso,  it  is  intimated  by  Lord  Hard- 
wicke,  in  the  case  of  Lumley  v.  Palmer  (Oases  K.  B.  in  the  time  of 
Lord  Hardwioke,  p.  78),  was  introduced  after  the  bill  had  been  drawn 
and  during  the  progress  of  its  passage ;  and  it  was  not  improbably 
the  cunning  device  of  some  person  wishing  to  defeat  the  act.  Its 
effect  upon  the  construction  of  the  statute  in  England  has  been,  that 
the  enacting  clause  and  the  proviso,  taken  in  connection,  were  }ield 
only  to  discharge  the  drawer  of  a  bill,  not  accepted  by  writing  on  the 
bill,  frcMU  damages  and  charges  of  protest,  but  not  to  render  invalid  a 
verbal  acceptance,  or  to  affect  the  remedy  of  the  holder  against  the 
acceptor.  After  the  decision  in  Lumley  v.  Palmer,  the  validity  of 
parol  acceptances  was  frequently  .recognized  by  the  courts  in  England, 
but  in  all  the  later  cases  the  judges  have  struggled  to  confine  such 
acceptances  within  very  narrow  limits,  and  have  regretted  that  their 
validity  had  ever  been  admitted,  and  that  a  different  construction  of 
the  statute  of  Anne  had  not  originally  been  adopted.  In  the  case 
of  Johnson  v.  Oollins  (1  East,  103),  Lord  Kenyon  said, '  It  is  much 
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to  be  lamented  that  any  thing  has  been  deemed  to  be  an  acceptance 
of  a  bill  of  exchange  besides  an  express  acceptance  in  writing.'  And 
in  a  subsequent  case  (4  East,  72),  Mr.  J«  Lawrence,  one  of  the  most 
eminent  of  the  English  judges,  expressed  in  still  stronger  language 
the  same  regret.  The  complaints  of  the  merchants  in  England,  in 
entire  accordance  with  these  opinions  of  the  judges,  at  last  induced 
the  parliament  to  interi)ose  their  aid,  and  by  the  statute  (1  &  2  Geo. 
lY.,  c.  78)  it  was  enacted  that  no  acceptance  of  an  inland  bill,  not  in 
writing  on  the  bill,  should  be  sufficient  to  charge  any  i)er8on  what- 
ever ;  thus  re-enacting  the  statute  of  Anne,  with  the  omission  of  its 
inconsistent  proviso.  The  sections  here  proposed  vary  from  the  rule 
adopted  in  this  statute:  1.  They  require  a  written  acceptance  of 
foreign  as  well  as  inland  bills.  In  principle  there  is  no  distinction 
between  them,  and  the  mischiefs  in  relation  to  foreign  bills  are  in  truth 
greater,  in  proportion  to  the  magnitude  of  the  interests  involved.  In 
making  this  extension,  it  was  also  a  prevailing  motive  with  the  Re- 
visers, that  we  attain  the  desirable  object  of  conforming  our  own  law 
to  that  of  most  of  the  nations  with  whom  we  have  commercial  inter- 
course, in  other  words,  to  the  general  mercantile  law  of  Europe.  By 
the  commercial  code  of  FraAce  (Commercial  Code,  Rodman's  transla- 
tion, Book  1,  Title  8,  Art.  122),  the  principles  of  which  are  now  almost 
universally  adopted  on  the  continent  of  Europe,  the  acceptance  of 
every  bill  of  exchange,  foreign  as  well  as  inland,  must  be  in  writing, 
signed  by  the  acceptor. 

<^  2.  The  sections  proposed  also  vary  from  the  British  statute,  in  not 
requiring,  as  a  necessary  condition  of  the  validity  of  an  acceptance, 
that  it  l^  written  on  the  bill  itself.  The  Revisers  have  been  led  to 
make  this  change,  not  only  from  the  evident  propriety  of  conforming 
to  the  decisions  of  the  supreme  court  of  the  United  States  (2  Wheat., 
66),  but  also  because  it  is  not  perceived  that  there  can  be  any  danger 
in  admitting  a  written  acceptance  not  on  the  bill  itself,  where,  upon 
the  faith  of  the  acceptance  the  bill  was  negotiated. 

"  S  19-  K  9  ^'  S.]  Authorizing  the  holder  of  a  bill  to  demand  an 
acceptance  on  the  bill  itself,  is  in  conformity  to  the  existing  law, 
which  is  usually  supposed  to  rest  solely  upon  commercial  usage ;  but 
as  it  is,  in  fact,  in  England  (so  far  as  relates  to  inland  bills),  not  a 
rule  of  the  common  law,  but  a  legislative  enactment,  it  is  evidently 
proi)er,  and  perhaps  necessary,  to  give  to  it  in  this  state  also,  the 
sanction  of  legislative  authority.  We  shall  thus,  at  least,  prevent 
the  question  from  arising,  whether  the  rule  itself  is  not  repealed  by 
the  repeal  of  the  statute  containing  it.  The  section  is  taken  substan- 
tially from  the  statute,  3  &  4  Anne,  c.  9,  <^  4. 

"  g  21.  K  11  K.  S.]  The  necessity  of  this  section  is  sufficiently  obvi- 
ous. By  the  existing  law,  the  destruction  or  unreasonable  detention 
of  a  bill  by  the  drawee,  is  an  implied  acceptance ;  but  neither  the 
English  statute  or  the  French  code  provide  any  remedy  for  the  holder 
in  such  cases.  As  the  preceding  sections  abolish  implied  acceptances, 
it  is  indispensable  that  some  means  of  redress  should  be  furnished  to 
the  holder  of  a  bill  destroyed  or  withheld.  By  making  the  drawee  in 
such  cases  immediately  liable,  the  interests  of  the  holder  are  effecta- 
ally  protected,  more  folly  indeed  than  by  rendering  the  drawee  liable 
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as  an  acceptor.    The  section  is  also  important,  as  limiting  the  period 
within  which  the  bill  must  be  returned  by  the  drawee.'* 

[S  22,  23,  R.  S.,  added  by  §  15  of  the  act  **  concerning  the  Revised 
Statutes,"  reported  by  Revisers,  and  passed  Dec.  10, 1828.]  Original 
note  to  §  22.  "  The  18th  19th  20th  and  21st  sections  of  Title  2  of 
Chapter  4,  Second  part,  as  originally  reported,  provided  only  for  the 
case  of  protest  for  non-payment  upon  bills  drawn  on  places  in  North 
Amierica  and  the  West  Indies,  and  were  copied  from  the  act  of  1819. 
During  the  progress  of  the  chapter,  a  new  clause  was  inserted,. pro- 
viding the  rate  of  damages  upon  the  nonrpayment  of  bills  drawn  on 
Europe.  The  courts  have  heretofore  decided,  that  the  same  rate  of 
damages  shall  be  allowed  on  a  protest  for  non-acceptance,  as  upon  one 
for  nonrpayment  (4  J.  Rep.,  144.)  It  becomes,  therefore,  a  doubtful 
question,  whether,  after  that  Title  shall  take  effect,  the  old  rule  of 
damages  on  the  non-acceptance  of  foreign  bills  will  be  preserved,  or 
whether  it  will  be  impliedly  abrogated  by  the  provisions  concerning 
protests  on  non-payment.  It  is  believed  to  have  been  the  intention 
of  the  legislature,  when  the  provision  concerning  foreign  bills  was 
introduced  into  the  Chapter  as  reported  by  the  Revisers,  to  include 
both  descriptions.  An  explicit  declaration  seems  necessary,"  Origin 
nai  note  to  §  23.  "  Damages  are  not  recoverable  where  a  bill  is  remitted 
to  pay  an  antecedent  debt.  (1  J.  C,  107.)  It  is  presumed  the  legisla- 
ture did  not  intend  to  enlarge  the  cases,  but  rather  to  mitigate  the 
severity  of  the  existing  law.  The  preceding  section  will  confine  the 
proTisions  of  the  Title  to  the  cases  where  damages  are  now  allowed ; 
while  it  will  remove  a  doubt  that  may  arise,  whether  a  creditor  in 
this  country  taking  a  bill  in  payment  of  an  antecedent  debt,  which  he 
discharges  at  the  time,  is  entitled  to  damages.  It  is  conceived  that 
he  is  as  much  a  purchaser,  in  such  a  case,  as  if  he  had  paid  the 
aniount  of  his  debt  to  another  person,  for  a  bill." 

"Tttlb  lJl.—0/the  interest  of  money  J*^ 

[^  1.  Same  as  enacted.]  Original  note.  *'  1st  section  of  act  to  pre- 
vent usury,  1  R.  L.,  p.  64.  'Money,  goods  or  things  in  action,' 
substituted  for  *  monies,  wares,  merchandize,  or  other  things  whatso- 
ever ;'  as  equally  comprehensive,  and  somewhat  more  ei^Ucit  as  to 
things  in  action." 

[g  2.  Same  as  enacted.]  Original  note.  "  Same  section,  extended 
to  corporations  by  name,  in  conformity  to  the  construction  of  the 
statute." 

[§  3.  Same  as  enacted,  except  the  words  "  three  timesj^^  before 
"  wmmmt,^^  stricken  out  by  the  legislature.]  Original  note.  **  2d  sec^ 
tion  of  same  act,  increasing  the  penalty  to  three  times  the  amount  of 
the  unlawful  interest  taken ;  and  omitting  the  provision  which  gives 
an  action  to  an  informer,  in  pursuance  of  a  general  principle  by  which 
we  have  been  governed  throughout  the  revision.  The  mode  of  recover- 
ing the  penalty,  the  form  of  declaring,  &c.,  belongs  to  the  Third  Part 
of  the  revision.  The  reasons  for  increasing  the  penalty,  will  be  found 
in  the  note  to  §  5." 

[S  4.  Same  as  §  5,  R.  S.,  except  the  words  "  contracts  or^''  inserted 
by  the  legislature.]     Original  note.  ''Part  of  1st  section  of  same  act. 
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The  word  'contracts'  omitted,  but  the  prohibition  extended  to  all 
securities  whatsoever.  The  effect  of  the  omission  of  the  word  *  con- 
tracts,' will  be  to  avoid  the  secimty,  but  to  authorize  the  lender  to 
recover  in  all  cases  the  sum  actually  loaned.  This  is  now  the  rule  in 
courts  of  equity,  when  the  l>orrower  applies  to  that  court  for  relief 
against  the  payment  of  the  illegal  interest.  The  exception  as  to  bills 
of  exchange  and  promissory  notes,  is  substantially  conformable  to  the 
English  act,  passed  in  1818,  (58  Geo.  in.,  chap.  93;  Ohitty  on  Bills, 
edition  of  1821,  p.  692.)  This  act  was  loudly  demanded  by  the  com- 
mercial community  in  that  country.  Its  effects  are  admitted  to  have 
been  beneficial,  and  not  a  single  effort  has  been  made  to  repeal  it. 

"  The  Revisers  do  not  propose  to  enter  into  any  discussion  of  the 
justice  or  policy  of  the  usury  laws.  It  seems  wise  on  this  subject  to 
wait  the  progress  of  public  opinion ;  and  unless  the  conviction  of  the 
inutility  or  mischievous  tendency  of  these  laws,  were  far  more  univer- 
sal than  it  now  is,  the  Revisers  would  hesitate  to  recommend  tlieir 
repeal.  Some  modification,  however,  of  their  provisions,  so  as  to 
exempt  innocent  persons  from  their  heavy  penalties,  seems  highly 
expedient ;  and  so  far  as  the  Revisers  have  been  able  to  ascertain  by 
extensive  inquiry,  would  be  received  with  general  approbation. 

"  The  English  statute  to  which  we  have  referred,  is  confined  to  the 
protection  of  endorsees ;  but  its  principle  is  equally  applicable  to  all 
holders  of  negotiable  paper,  and  it  has  been  extended  accordingly  in 
the  above  section." 

[S  9.  Same  as  ^  8,  R.  S.,  except  that  instead  of  the  concluding 
paragraph  as  enacted,  the  following  was  reported,  after  the  word 
"  loaned ;"  "  but  shall  deposite  with  the  register  or  clerk  of  such  court, 
only  the  principal  sum  admitted  by  him  to  have  been  loaned."] 
Original  note.  *'  New ;  intended  to  carry  out  the  provisions  depriving 
the  lender  of  any  interest." 

[§  10.  Same  as  enacted,  R.  S.]  Original  note.  "  The  propriety  of 
this  rule  of  construction  is  manifest;  and  from  the  nature  of  the  sub- 
ject, affecting  as  it  does  every  man  in  the  community,  it  scans  iux>per 
to  declare  it  by  legislative  authority." 

[Title  IY.  was  reported  by  the  Revisers  as  a  part  of  the  act  "con- 
cerning the  Revised  Statutes,"  passed  December  10, 1828.]  Original 
note.  "The  legislature  having  adopted  the  provisions  reported  in 
Chapter  I  of  the  Second  Part,  to  prevent  the  undue  accumulation  of 
real  property,  or  its  rents  and  profits,  the  object  will  be  but  partially 
accomplished  if  such  accumulations  of  personal  proi)erty  are  allowedL 
The  English  act,  ( 39  &  40  Geo.  in.)  restraining  accumulations,  relates 
to  personal  as  well  as  real  estates,  and  the  same  mischiefs  are  to  be 
apprehended  in  each  case.  The  spirit  of  our  institutions  is  hostile  to 
such  investments ;  and  in  proposing  the  preceding  Title,  the  Revisers 
suppose  they  have  only  carried  into  effect  the  intentions  of  the  legis- 
lature." 
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"  CHAPTER  V." 

"OP  TITLE  TO  PROPBBTY,  BEAL  AND  PERSONAL,  TRANSMITTED  OB 
ACQUIRED  BY  SPECIAL  PROVISIONS  OP  LAW." 
Preliminary  note  to  CTiapter. 
"  It  is  proper  to  observe,  that  the  Revisers  have  considered  the  laws 
respecting  debtors,  as  providing  means  of  transferring  property ;  as 
that  is  the  main  object,  and  the  benefit  or  injury  to  individuals  is 
merely  incidental.  By  the  arrangement  of  the  subjects,  it  will  be 
perceived,  that  after  commencing  and  conducting  the  proceedings,  in 
each  case,  up  to  the  appointment  of  assignees,  they  are  then  termi- 
nated ;  and  an  article  relating  to  the  powers  and  duties  of  trustees  is 
drawn,  so  as  to  apply  to  each  of  the  preceding  articles.  Thus,  the 
repetition  of  the  same  provisions  four  or  five  times,  is  prevented ;  and 
a  uniformity  in  respect  to  the  proceedings  of  assignees,  is  produced, 
equally  beneficial  to  them  and  to  the  community.  It  will  be  seen 
that  these  provisions  are  such  as  can  with  propriety  be  extended  to 
all  the  cases  of  proceedings  for  or  against  debtors.  Every  person 
acquainted  with  our  statutes  on  these  subjects,  will  see  that  a  great 
reduction  in  quantity  has  been  made;  while  many  new,  and,  it  is 
believed,  important  improvements  in  the  details,  have  been  intro- 
duced." 

^^TiTLE  I. — Of  thA  assignment  of  the  estates  of  non-resident^  absconding ,  insol- 
vent or  imprisoned  aebtors.^'* 
''Article  L — Of  attachments  against  absconding ^  concealed  and  non-resident  debtors,^* 

[g  1.  Same  as  enacted.]  Original  note.  <'l  R.  L.  p.  157,  ^  1  and 
23;  drawn  to  conform  to  the  decision  in  6  Oowen,  605.  The  words  in 
italics,  [on  a  contract  made  ivithin  this  state^  or  to  a  creditor  residing 
within  this  state^  although  upon  a  contra^it  made  elseiahere,']  are  new, 
and  are  intended  to  express  the  meaning  of  the  legislature  distinctly, 
as  it  seems  to  be  understood  in  5  Oowen,  293,  and  the  cases  there  cited." 

[§  2.  Same  as  enacted.]  Original  note.  ''The  existing  law,  com- 
piled from  various  statutes,  is  condensed  in  the  section  referred  to." 

§3  as  reported;  same  oa  enacted^  except  the  word  ^^such^^'  inserted 
in  one  place  and  omitted  in  another. 

Original  note.  "Part  of  §  1, 1  R.  L.  p.  157.  (1)  ^  20  of  same  act,  p. 
162.  ^2)  In  conformity  to  the  exposition  given  in  1  Johns.  Oas.  p. 
372.  (3)  Pursuant  to  a  decision  in  3  Gaines,  323.  The  act  requires 
the  deot  due  to  one  creditor  to  be  at  least  $100;  but  as  the  jurisdic- 
tion of  justices  to  attach  property  is  limited  to  debts  amounting  to  $50, 
no  provision  exists  for  simis  between  that  amount  and  $100.  The 
Revisers  propose  to  remedy  the  omission  by  extending  the  jurisdiction 
of  justices.    The  part  in  italics  is  new." 

[§  7.  Same  as  enacted.]  Original  note.  "  Part  of  Ist  section  of  same 
act,  varied  so  as  to  provide  for  a  delivery  of  property  to  a  debtor,  in 
case  the  warrant  is  (Uscharged;  for  which  no  provision  is  made  by  the 
existing  law." 

[S  8.  Same  as  enacted.]  Original  note.  ''^Residue  of  1st  sectioUi 
somewhat  amplified,  and  varied  in  fixing  the  time  when  inventory 
shall  be  returned." 
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[§  9.  Same  as  enacted.]  Original  note.  ''3d  sedJon  of  same  act,  p. 
158;  varied  so  as  to  except  vessels,  which  are  otherwise  provided  for." 

[g  10,  11.  Same  as  enacted,  except  that  in  ^  11,  the  words  "  ly  band 
tvith  sufficient  sureties^''  were  reported  "6y  suffi4nent  band  with  goad 
sureties"'}  Original  note.  "Part  of  4th  section  of  same  act,  p.  158; 
varied  only  so  far  as  to  allow  the  sheriff  to  retain  the  goods  upon 
sufficient  indemnity,  according  to  the  d^ision  of  the  supreme  court 
in  cases  of  inquisitions  upon  an  execution,  in  8  Johns.  Rep.  185,  and 
15  do.  147." 

[g  13, 14, 15.  Same  as  enacted,  except  that  in  ^  14,  the  words  ^^for 
the  benefit  of  the  creditors  of  such  debtor ^  and  of  such  debtory^^  reported 
after  the  words  "  ths  people  of  this  state,^^  were  stricken  out  by  the 
legislature.]  Original  note.  "Same  act  of  1822,  p.  238;  materially 
varied.  It  does  not  specify  on  whose  application  the  vessel  is  to  be 
valued ;  nor  the  time  when  such  application  shall  be  made.  It  does 
not  provide  for  the  payment  of  the  valuation  to  the  debtor,  in  case 
the  warrant  is  discharged;  nor  does  it  require  the  claimant  to  prove 
property  in  himself.  These  defects  have  been  endeavored  to  be  sup- 
plied by  the  above  sections." 

[g  16.  Same  as  enacted.]  Original  note.  "New;  to  carry  out  the 
previous  sections." 

[g  18.  Same  as  enacted,  except  that  in  the  section  as  reported,  the 
concluding  words  were  as  follows:  ^^and  that  his  principal  is  the  owner 
of  the  vessel  or  share  so  attached.^^']  Original  note.  "New  in  form; 
founded  on  the  act  of  1822." 

[g  19,  20,  21.  Same  as  enacted.]  OrigimU  w>te.  "The  four  last  sec- 
tions are  founded  upon  the  act  of  1822,  p.  239,  varied  in  its  details." 

[g  22.  Same  as  enacted,  except  that  ^e  words  "  security  above  pre- 
scribedy^  were  substituted  for  ^' security  required  in  the  preceding  sec- 
Uony"  as  reported.]  Original  note.  "Last  clause  in  the  same  2d 
section,  which  appears  rather  vague,  and  is  endeavored  to  be  made 
more  explicit  by  the  foregoing." 

[g  23,  24.  Same  as  enacted.]  Original  note.  "The  two  last  sections 
seem  indispensable,  in  order  to  protect  the  attaching  creditor  who  has 
given  a  bond  to  the  claimant  of  a  foreign  vessel.  For,  upon  the 
attachment  being  discharged,  the  debtor  would  have  a  right  to 
demand  the  vessel;  and  the  creditor  would  be  obliged  to  pay  the 
valuation  to  the  claimant,  if  he  established  that  the  vessel  did  not 
belong  to  such  debtor." 

[g  25.  Same  as  enacted.]  Original  note.  "New.  The  object  of  the 
act  of  1822,  being  to  prevent  injury  to  the  debtor  as  well  as  creditors 
by  suffering  a  vessel  to  lie  unemployed,  this  provision  seems  neces- 
sary to  attain  it." 

[g  26.  Substantially  same  as  enacted.]  Original  note.  "New;  in- 
tended to  attain  the  object  expressed  in  the  note  to  the  last  section." 

[g  27.  Eeported  as  "new,"  and  same  as  enacted.] 

[g  28.  Substantially  same  as  ^  28,  29  £.  S.  except  that  ''nine 
months^^  were  substituted  for  ''one  yea/r^^  as  reported. 

[g  29.  Same  as  §  30  E.  S.]  Original  note.  "2d  section  of  abscond- 
ing debtor  act,  1  £.  L.  p.  157,  and  3d  section  of  act  of  1822,  p.  239. 
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The  langaage  of  the  notioe  varied  so  as  to  apprize  the  public  of  its 
effect. 

[5  30.  Same  as  §  31  E.  S.  except  that  **nine  Tnanths^^  were  substi- 
tuted for  ^*(me  yea/r,'^  as  reported.]  Original  note.  "The  language  of 
the  notice  in  this  case,  varied  for  the  same  purpose  above  expressed, 
and  to  conform  to  the  legal  effect  of  the  attachment.  Tide  note  to 
§  32,  post.'* 

[S  31.  Same  as  ^  32  E.  S.]  Original  noU.  "6th  section,  1  R.  L. 
158;  the  language  varied  so  as  clearly  to  embrace  all  preferences, 
which  it  was  the  intent  of  the  statute  to  prevent." 

[§  32.  Same  as  ^  33  R.  S.  except  that  the  words  "as  against  his  ere- 
ditors^*  were  added  by  the  legislature.] 

Origin^  note.  "  From  the  decisions  in  4  Johns.  Gh.  Rep.  470,  and  20 
Johns.  Rep.  260;  and  upon  the  principle  involved  in  the  case  of 
Ogden  V.  Sanders,  12  Wheaton,  368,  it  would  seem  that  the  jurisdic- 
tion of  the  state  authorities  could  extend  only  to  property  and  debts 
within  this  state,  in  the  case  of  an  attachment  against  a  non-resident 
debtor.  Conflicts  with  proceedings  in  other  states  and  in  foreign 
countries  should  be  avoided,  especially  as  we  should  have  no  means 
of  enforcing  our  claims.  The  effect  of  an  attachment  against  a  non- 
resident debtor,  on  property  not  actually  seized,  is  not  clearly  declared 
by  the  existing  law." 

[§  33.  Same  as  ^  34  R.  S.]  Original  note.  "51ii  section  1  R.  L.,  p. 
157,  qualified." 

[§  36.  Same  as  ^  37  R.  S.,  except  that  the  words  "  having  any  demand 
against  stich  debtor,  then  due,  whatever  may  he  its  amounty*^  were  sub- 
stituted by  the  legislature  for  the  words  ''who  might,  OAioording  to  the 
foregoing  provisions,  have  rn^xde  such  application,^*  as  reported. 

[S  37.  Same  as  enacted  ^  38  R.  S.] 

Original  note.  "New.  Under  the  present  law,  if  a  compromise  be 
made  with,  or  a  bond  be  given  to,  the  attaching  creditor,  the  property 
is  discharged,  and  all  the  other  creditors  who  may  have  been  lulled 
into  security  by  the  proceeding,  are  deprived  of  all  benefit  from  it. 
To  protect  themselves,  they  must  take  out  attachments  before  the 
property  is  discharged,  if  this  can  be  done  when  it  is  in  the  custody 
of  tiie  law,  which  is  perhaps  questionable.  To  remove  all  difficulty 
on  this  point,  and  at  least  to  save  the  expense  of  unnecessary  attach- 
ments, the  two  last  sections  have  been  drafted  to  supply  what  appears 
to  be  an  omission." 

[S  40,  41.  Same  as  enacted  §  41,  42  R.  S.] 

Original  note.  "The  four  last  sections  are  drawn  to  prevent  the 
conflict  of  jurisdiction  between  two  or  more  officers  issuing  warrants, 
and  between  different  sets  of  trustees ;  to  save  the  expense  of  nume- 
rous proceedings,  and  yet  to  preserve  to  all  the  creditors  the  advantages 
of  the  vigilance  of  any.  The  24th  section  of  the  present  act,  1  R.  L., 
p.  163,  was  intended  for  the  same  purpose,  but  was  ineffectual  in  the 
case  of  several  warrants  being  issued  by  different  county  judges,  or 
by  different  justices  of  the  supreme  court,  or  supreme  court  commis- 
sioners; and  in  all  cases  it  left  the  creditor  prosecuting  a  subsequent 
attachment,  remediless,  upon  the  first  warrant  being  discharged." 


Digitized  by  LjOOQIC 


354  REVISERS'  REPORTS  AKTD  NOTES,  Ac  [pamh. 

[§  42.  Same  as  ^  43  R.  S.]  Origindl  note.  ''Part  of  7th  section  of 
same  act,  p.  158,  varied  so  as  to  require  the  petition  to  be  verified  by 
oath;  as  the  original  application  was  upon  proof,  it  ought  to  be  met 
at  least  by  the  oath  of  the  party,  or  some  one  in  his  behalf.'* 

[§  43.  Same  as  enacted  §  44  R.  S.,  except  that  the  words ''  hereinafter 
mentionedj^  were  substituted  by  the  legislature  for  ''o/  fhs  estate  of 
such  debtor y'^  in  the  §  as  reported.]  Orvgindl  note.  "New.  It  is  sup- 
posed some  means  ought  to  be  provided  to  enable  a  resident  of  the 
state  to  contest  the  allegation  of  his  being  a  non-resident.  At  present, 
it  would  seem  that  if  he  were  proceeded  against  as  a  nonresident 
debtor,  he  has  no  means  of  avoiding  the  proceedings." 

[g  44,  46.  Same  as  §  46,  46  R.  S.]  Original nois.  "The  two  last 
sections  are  taken  from  1  R.  L.,  168,  ^  7,  varied  so  as  to  allow  the 
officer  to  designate  the  court  to  determine  the  fact  of  absconding,  &e. 
As  the  terms  of  the  supreme  court  are  held,  it  may  often  be  a  smoos 
inconvenience  to  compel  the  hearing  before  that  court" 

[S  47,  48.  Same  as  ^  4&,  49  R.  S.]  Original  note  to  %  49.  "Part 
of  same  7th  ^;  mode  of  enforcing  costs  declared." 

[g  60.  Same  as  ^  63  R.  S.,  except  that  the  clause  after  the  word 
*' granted''  was  reported  as  follows:  "Except  that  no  sale  of  any 
property  shall  be  made  by  any  trustees  appointed  under  such  attach- 
ment, until  a  determination  be  made  by  the  court  to  which  such  petitaon 
shall  be  referred."] 

Original  note.  "New.  The  act  makes  no  provision  for  staying  the 
proceedings  in  such  a  case.  It  is  (questionable  what  would  be  the 
effect  of  executing  the  bond.  It  is  deemed  essential  to  provide  for  it, 
so  that  a  debtor  may  not  by  such  means  remove  property  out  of  the 
reach  of  an  attachment  pending  the  proceedings.  By  preserving  the 
property  in  the  hands  of  the  officers,  and  not  allowing  a  sale  until  a 
determination  is  made,  the  rights  of  all  are  protected." 

S  64  o^  reported  not  enacted;  ^  67  B.  S.  substituted.  Original  note. 
"Part  of  21st  section  of  same  act,  p.  162,  varied  in  declaring  the  effect 
of  the  bond  and  the  remedies  on  it." 

[g  66.  Same  as  ^  69  R.  S.]  Original  note.  "New.  Inserted  to  pre- 
vent unnecessary  delay,  equally  ii\jurious  to  the  creditors  and  the 
debtor." 

[§  67,  68,  69.  Same  as  ^  60,  61,  62  R.  S.] 

Original  note.  "26th  section  of  same  act,  p.  163,  in  which  the 
apx>ointmont  is  required  to  be  recorded  only  in  the  case  of  the  sale  of 
real  estate.  But  as  in  many  cases  of  the  sale  of  personal  property, 
it  is  equally  necessary  to  show  the  authority  of  the  trustees,  and  as 
there  ought  to  be  public  evidence  of  that  authority,  and  of  the  names 
of  the  trustees,  it  has  been  thought  advisable  to  extend  the  provision. 
The  effect  of  the  appointment  is  more  explicitly  declared." 

[§  60.  Same  as  §  63  R.  S.]  Original  note.  "22d  section  of  same 
act,  p.  163,  extended  to  cases  of  insanity  which  might  invalidate  the 
proceedings." 

[g  61.  Same  as  §  64  R.  S.]  Original  note.  "There  is  now  no  pro- 
vision for  the  case  contemplated  in  the  above  section.  As  the  same 
rule  of  distribution  among  creditors  will  be  proposed  in  the  chapter 
concerning  executors,  &c.,  as  exists  under  the  absconding  debtor  act. 
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(^  17, 1  R.  L.,  162,)  it  is  deemed  better  to  transfer  to  executors,  &c., 
the  whole  property;  thus  the  rights  acquired  by  attaching  creditors 
to  distribution,  under  that  section,  without  regard  to  specialities,  will 
be  preserved,  and  uniformity  in  the  law  produced." 

[^  62.  Same  as  ^  65  R.  S.]  Original  note.  ''It  is  implied  in  the  25th 
section  of  the  same  act,  that  the  sheriff  is  to  return  the  warrant,  but 
no  time  is  specified.  It  would  seem  proper  that  he  should  retain  the 
evidence  of  his  authority  so  long  as  he  is  obliged  to  retain  the  pro- 
perty, which  is  until  the  appointment  of  trustees." 

rg  63,  64.  Same  aj3  §  66,  67  R.  S.    §  63  reported  as  "new."] 

[S  65.  Same  as  ^  68  R.  S.]  Original  note.  "25th  section  of  same 
act,  p.  163,  varied  by  substituting  the  supreme  court  in  all  cases,  and 
removing  a  doubt  that  might  arise  as  to  the  effect  of  the  report  as 
evidence  of  debts." 

[§  66,  67.  Same  as  §  69,  70  R.  S.]  Original  note.  "In  3  Johns.  Oas., 
141,  the  supreme  court  decided  that  a  certiorari  was  the  proper  course 
to  bring  the  proceedings  before  it.  That  principle  is  adopted  in  this 
and  the  last  sections,  the  proceeding  regulated,  its  effect  declared,  and 
the  powers  of  the  court  enlarged  to  meet  all  exigencies." 

[S  68,  69.  Same  as  §  71,  72  R.  S.] 

Original  n^te.  "  The  two  last  sections  new.  In  the  case  of  a  bond 
to  discharge  the  warrant,  it  is  an  entire  substitute  for  baU ;  and  the 
creditors  should  have  the  same  means  of  compelling  sufficient  security, 
as  if  process  had  been  personally  served.  In  other  cases,  the  property 
attached  is  discharged  by  giving  the  bond,  which  is  a  substitute  for  it, 
and  of  which  it  would  seem  the  creditor  ought  to  have  some  means 
of  ascertaining  the  responsibility." 

[§  70.  Same  as  ^  73  R.  S.]  Original  note.  "New ;  inserted  to  re- 
move a  doubt  that  might  exist  as  to  the  priority  of  the  liens  of  these 
different  attachments." 

Original  note  to  Artide.  "A  part  of  the  first  section  of  the  abscond- 
ing debtor  act  declaring  that  persons  subject  to  be  proceeded  against 
under  the  bankrupt  laws  of  the  United  States,  should  be  exempted 
from  the  provisions  of  the  act,  is  omitted.  Such  a  law  existed  when 
the  act  was  first  revised  in  1801,  but  was  soon  after  repealed.  If 
retained  at  all,  it  should  be  extended  to  other  cases  of  proceedings 
against  debtors.  But  there  does  not  appear  any  necessity  for  declar- 
ing the  effect  of  laws  of  congress.  If  a  bankrupt  law  should  be  passed, 
it6  consequences  upon  state  laws  may  more  safely  be  left  to  ftiture 
determination,  than  it  can  be  declared  by  a  gratuitous  and  premature 
act  of  the  state  legislature. 

"  Several  other  provisions  are  omitted,  particularly  those  relating  to 
pleadings,  as  falling  more  appropriately  in  other  divisions." 

"Article  II. —  Of  attachments  against  debtors  confined  for  crimes.^ 

[§  1.  Same  as  enacted.] 

Original  note.  "  Part  of  29th  section  of  same  act,  enlarged  to  em- 
brace the  case  of  persons  in  county  jails  or  penitentiaries,  who  seem 
to  be  within  its  reason,  and  also  allowing  application  by  relatives. 
The  present  law  considers  indebtedness  as  an  unimportant  circum- 
stance, for  it  specifies  no  sum ;  its  policy  undoubtedly  is,  to  have 
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such  estates  taken  care  of  under  l^al  authority.  It  would  seem  that 
his  relatives  were  as  much  entitled  to  the  trust,  at  leaat  as  a  nominal 
creditor." 

[S  2,  3,  4,  5.]  Original  note  to%^.  ''  Part  of  same  29th  section,  aod 
the  implied  effects  fully  expressed." 

^^  Abtiole  in. — Of  voluntary  asngnmenta,  made  pttrsuant  to  the  aippUcatUm  of  an  tMoIveni 

and  his  crtaiioTzr 

[  S  1.  Same  as  enacted.  ^  2.  Same  as  enacted ;  the  following  words 
at  the  end  of  the  ^  reported  in  italics :  "  To  creditors  residing  withu^ 
the  United  States:'] 

Original  note.  '^  1st  section  of  act  for  giving  relief  in  cases  of  insol- 
vency, 1  R.  L.  460.  The  words  in  italic  new  in  form,  but  supposed 
to  conform  to  the  intent  of  the  act,  as  evinced  by  the  8th  section)  p. 
464,  Tfhich  excepts  debts  due  to  creditors  without  the  United  States, 
unless  two-thirds  of  foreign  and  domestic  debts  are  signed  off; 
in  which  case  the  discharge  is  to  operate  on  foreign  debts.  The  whole 
current  of  authorities  on  these  laws,  settles  beyond  dispute,  that 
foreign  creditors  cannot  be  affected  by  a  discharge,  without  their  con- 
sent. It  is  therefore  proposed  to  omit  the  provisions  respecting  them ; 
and  as  their  debts  cannot  be  taken  into  the  account,  in  respect  to  the 
effect  of  the  discharge,  they  ought  not  to  be  regarded  in  determining 
the  number  of  petitioning  creditors." 

[g  5.  Same  as  enacted,  except  the  words  ''  and  the  place  where  9uA 
indebtedness  accrued^''  added  to  the  4th  subdivision  by  the  legislature. 
The  whole  of  the  5th  subdivision,  and  the  words  ''  of  the  itkouw^anees 
existing  thereon^'  in  the  6th  subdivision,  were  reported  in  itaUcsJ] 

Original  note.  '*  <^  5  and  ^  6  of  the  same  act ;  laws  of  1817,  p.  46, 
^  11.  The  parts  in  italic  new ;  inserted  to  carry  into  effect  other  pro- 
visions." 

[§  6.  Same  as  enacted.  ^  7.  Same  as  enacted,  except  that  in  the 
oath,  the  word  '*  settled^'  was  reported  instead  of  ^'paidy  secured  to  be 
paid:'  and  except  also  that  the  word  ^^fraudulently''  was  inserted  by 
the  legislature.]  Original  note.  '*  Part  of  5th  section  of  act  for  rehef  io 
cases  of  insolvency,  1  R.  L.  p.  462 ;  with  the  addition  of  the  last 
clause  of  the  oath,  which  is  taken  from  ^  2  of  the  act  of  1819,  p.  116. 
The  word  •  compounded,'  new." 

[§  10.  Same  as  enacted,  except  that  the  words  **  and  in  sfueh  other 
papers  as  he  shall  prescribe^"  after  the  words  '*  n^eanrest  to  such  county  y** 
were  stricken  by  the  legislature  firom  the  ^  as  reported.  Original  note. 
*'  Part  of  5th  and  6th  sections  of  same  act,  and  ^  6  of  an  act  oonoemin^ 
the  insi)ection  of  sole  leather ;  laws  of  1815,  p.  279,  chap.  263^  The 
notice  on  the  court-house  door,  omitted  as  unnecessary." 

[S  11, 12, 13.  Same  as  enacted.]  Original  note  to  ^  13*  "Act  of 
1819,  p.  118,  extended  to  proceedings  under  this  Artide,  as  being  far 
more  necessary,  as  they  are  so  much  more  important." 

[S  21.  Same  as  enacted.]  Original  note.  "  12th  §  of  act  of  1817,  p. 
46,  slightly  varied." 

[S  22.  Same  as  ena^^ted,  except  the  last  clause  after  **  estate:*  was 
added  by  the  legislature.]  Original  note.  "  7th  section,  1  B.  L.  463» 
extended  so  as  to  discover  whether  the  insolvent  has  made  any  assign- 
ments  or  sale  of  his  property." 
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[§  23.  Same  as  enacted.]  Original  note.  *'  New.  It  is  supposed 
that  the  assignment  passes  only  tbe  property  which  the  insolvent  had 
at  the  time  of  its  execution  and  delivery ;  as  no  retro-active  effect 
seems  to  be  given  by  the  act.  The  consequence  would  appear  to  be, 
that  he  would  not  be  required  to  account  for  property  sold  or  debts 
collected  since  the  presentation  of  his  petition.  The  above  section  has 
been  drawn  to  prevent  such  conduct,  and  to  remove  any  doubt  that 
might  exist,  whilst  a  suitable  provision  has  been  made  for  the  support 
of  the  debtor  and  his  family." 

[g  24  substantially  same  as  enacted,  except  that  the  words  '^  at  any 
time  after  this  Article  shaU  take  effect  as  a  law^^^  were  inserted  by  the 
legislature.]  Original  note.  "  New.  With  a  strong  solicitude  to  avoid 
submitting  any  new  provisions  which  did  not  appear  essential,  the 
Revisers  can  not  conceive  that  they  should  discharge  their  duty,  if 
they  omitted  a  proposition  to  remedy  one  of  the  greatest  *  imperfections' 
in  the  existing  insolvent  law.  The  preferences  given  to  some  creditors, 
are  always  unjust  towards  the  others,  and  are  frequently  used  as  mere 
artifices  to  secure  a  provision  for  the  insolvent  after  his  dischai'ge. 
The  universal  complaints  of  the  mercantile  part  of  the  conmiunity, 
have  long  pointed  out  this  great  evil.  There  seems  no  other  effectual 
means  of  checking  it.  Perhaps  under  the  present  law,  some  pre- 
ferences would  be  deemed  fraudulent ;  but  there  is  obvious  utility  in 
prohibiting  them  in  the  cases  specified  in  this  section,  so  far  as  to  say, 
that  if  the  insolvent  will  make  them,  he  must  not  expect  the  aid  of  the 
laws  of  his  country  to  exonerate  him  from  his  debts  to  those  creditors 
whom  he  has  already  done  all  in  his  power  to  injure.  Thus  preferences 
may  continue  to  be  made  either  with  the  assent  of  creditors,  or  at  the 
hazard  of  losing  the  benefits  of  the  insolvent  laws." 

g  25.  Same  as  enacted,  except  that  the  words  ^^  which  shaU  1>e  men-- 
tioned  in  the  inventory  of  such  insolventj^^  at  the  end  of  reported  section, 
were  omitted  by  the  legislature ;  and  that  the  words  ^^from  the  articles 
mentioned  in  his  inventory ^^^  were  inserted  by  them  between  the  words 
were  added  by  the  legislature.]  Original  note.  "  Inserted  to  carry  out 
"  excepting  "  and  "  «ttc/t,"  in  the  body  of  the  section.]  Original  note. 
"Part  of  5th  section  of  same  act,  1  R.  L.,  463;  Laws  of  1817,  %  2, 
p.  42.  The  supposed  intent  of  the  act  is  preserved  as  to  fixing  the 
time,  in  reference  to  which,  the  proportion  of  two-thirds  is  to  be  cal- 
culated; an  omission  which  it  is  deemed  imt>ortant  to  supply." 

[S  26.  Same  as  enacted,  except  that  the  words  after  ^^ pending ^'^ 
the  provisions  in  former  sections." 

[g  28.  Same  as  enacted.] 

Original  note.  "  Declaratory  of  the  effect  of  the  assignment.  Under 
the  existing  law,  it  is  a  question  how  far  and  to  what  extent  contin- 
gent interests  are  transferred,  and  which  is  now  in  litigation  in  the 
court  of  chancery.  Without  intending  to  intimate  any  opinion  what- 
ever on  that  subject,  the  Eevisers  have  thought  it  their  duty  to  propose 
this  section,  in  order  to  prevent  doubts  as  to  future  assignments. 
Some  limitation  seems  necessary,  as  otherwise  the  assignees  would 
not  know  when  they  had  closed  the  management  of  the  estate,  or  they 
must  sacrifice  the  interests  of  the  debtor  unnecessarily,  by  selling  a 
remote  expectancy  which  at  the  time  can  have  little  value." 
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[§  29.  Same  as  enacted,  except  that  the  legislature  inserted  the 
words  "  such  officer,  or  of,''  after  the  words  "  in  the  presence  of^  Origi- 
nal note.  *'  8th  section  of  same  act ;  varied  to  require  the  recording  of 
the  assignment,  for  the  reasons  stated  in  ^  59  of  the  first  Article 
of  this  Title." 

[%  30.  Same  as  enacted.] 

Originai  iwte.  "  g  8, 1  E.  L.  464.  In  drawing  this  section,  an  effort 
has  been  made  to  conform  it  to  the  decisions  of  the  supreme  court  of 
the  United  States  in  the  cases  of  Stv/rges  vs.  Cratoninshield,  4th  Whea- 
ton  122,  WMUan  vs.  WNide,  ib.  209,  and  Ogden  vs.  Sandys,  12th 
Wheaton  213,  and  to  the  decision  in  Baker  vs.  Wheatan,  5th  Mass. 
Rep.  509.  It  would  be  difficult  to  abstract  those  cases,  fiirther  thaa 
is  done  by  the  section  itself. 

"  It  has  been  thought  advisable  to  declare  expressly  that  this  Article 
is  a  re-enactment  of  the  act  of  1813,  so  as  to  include  contracts  made 
after  the  passage  of  that  act,  according  to  the  decision  of  the  supreme 
court  in  19  Johns.  153.  The  principle  in  that  case,  was,  that  no  act  by 
which  greater  facilities  are  given  to  obtain  a  discharge,  can  affect  a 
contract  made  previous  to  its  passage.  This  principle  has  been  scru- 
pulously observed  in  the  revision  of  this  Article,  while  greater  facili- 
ties have  been  given  to  creditors  to  detect  frauds." 

[g  31.  Same  as  enacted.] 

Originai  note.  "  Laws  of  1819,  p.  118,  §  11,  extended  to  the  case  of 
makers  of  notes,  &c.,  and  to  liabilities  arising  irom  a  payment  by  an 
endorser  after  the  discharge.  The  creditor  holding  the  instrument  is 
entitled  to  a  dividend  upon  it ;  and  there  seems  no  greater  reason  for 
making  the  debtor  liable  for  such  a  debt  becoming  due  after  his  dis- 
charge, than  for  any  other  debt.  Indeed,  it  is  clearly  within  the 
equity  of  the  act ;  and  a  technical  rule,  only,  has  exempted  it  from  its 
operation.    See  the  cases  IJ.  0.  73 ;  2  Gaines'  Oas.  in  Error,  310." 

[S  32.  Same  as  enacted.] 

Original  n^te.  "  In  the  ca«es  which  have  been  decided  in  the 
supreme  court  of  the  United  States,  a  distinction  has  been  taken 
between  a  law  discharging  debts,  and  a  law  denying  a  remedy  for 
their  collection.  The  Revisers  propose  this  section,  in  order  to  enable 
our  citizens  to  avail  themselves  of  this  distinction ;  so  that  in  the  fluc- 
tuating state  of  the  law  on  this  subject,  if  it  should  be  held  that  a 
discharge  does  not  operate  as  such,  it  shall  yet  protect  the  person 
receiving  it,  from  suits  in  our  own  courts." 

[S  33.  Same  as  enacted.] 

Originai  note.  "  New  in  form,  but  implied  from  §  8, 1  E.  L.  464 ; 
and  extended  so  as  to  give  the  same  effect  to  a  discharge  under  this 
Article,  as  under  the  fifth  Article  of  this  Title.  The  authority  of  the 
legislature  to  exempt  debtors  from  imprisonment,  upon  any  contract, 
is  recognized  in  Mason  vs.  HailCy  12th  Wheaton  370.  The  latter  part 
of  the  section  is  new,  but  supposed  to  be  within  the  same  principle, 
and  inserted  for  the  reasons  given  in  the  note  to  §  31  of  this  Article." 

[g  34.  Same  as  enacted.]  Original  note.  "  Section  8,  1  B.  L.  464, 
varied  to  provide  for  the  case  of  mesne  process." 

[S  35  substantially  same  as  enacted,  except  that  sub.  1  was  reported 
as  follows :  "  1.  If  such  insolvent  shall  have  been  guilty  of  perjury,  in 
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swearing  to  any  matter  ocmoerDing  his  estate  or  his  debts,  or  to  any 
material  fact  upon  his  examination."  In  sob.  6  the  following  words 
reported  in  italics:  ''  or  that  lie  should  (ibstain  or  desist  from  opposing  the 
discharge  of  stich  iiidofoent."]  Original  note.  '*  13th  section,  1  B.  L. 
p.  466,  the  2d  subdivision  new ;  inserted  to  give  effect  to  previous 
sections ;  the  part  of  the  6th  in  italic,  also  new  in  foim,  but  conform- 
able to  t^e  spirit  of  lihe  decisions," 

"Abticle  IY.  —  0/  prooeedinga  by  creditors  to  compel  asngnmenU  hy  debtors  imprisoned  on 

execution  in  civil  ccues." 

[g  1.  Same  as  enacted.]  Original  note.  *'  Part  of  1st  section  of  act 
of  1817,  chap.  55,  p.  41:  the  words  in  italic,  ^more  than*  and  ^for 
which  a  suit  might  then  he  Woughtj"  new,  declaratory  of  the  supposed 
meaning  of  the  act." 

[^  2,  3.  Same  as  enacted.]  Original  note  to  %  3.  '*  1st  section  of 
same  act ;  the  language  of  the  order  varied  so  as  to  express  its  object 
more  definitely." 

\_%  4,  5,  6.  Same  as  enacted.]  Original  note  to  %%.  <'  New  in  form ; 
implied  in  the  act  of  1817." 

1%  7,  8,  9, 10.  Same  as  enacted.] 

Original  note.  *'  The  four  last  sections  are  new,  and  are  intended  to 
give  effect  to  the  act.  It  is  made  an  indispensable  requisite,  that  two- 
thirds  of  the  creditors  should  unite  in  a  petition ;  and  yet  there  are  no 
means  pointed  out,  by  which  the  fact  of  there  being  two-thirds,  may 
be  ascertained.  The  whole  proceeding  may  be  rendered  futile,  by  the 
debtor's  revising  to  disclose  his  creditors;  for  no  one  else  can,  in 
ordinary  cases,  tell  who  they  are.  Some  means  of  coercing  him,  seem 
therefore  indispensable,  to  render  the  act  of  any  avail." 

[S  11.  Same  as  enacted.]  Original  note.  "  2d  section  of  act  of  1817, 
p.  42 :  there  is  an  ambiguity  in  it,  which  is  attempted  to  be  removed 
by  this  section  providing  for  a  previous  order  to  show  cause,  and  by 
the  subsequent  sections.  The  two-thirds  of  creditors,  proposed  to  be 
the  same  as  in  proceedings  under  Article  third,  as  the  effect  is  the 
same." 

[g  12.  Same  as  enacted.]  Original  note.  "  Declaratory  of  what  is 
implied  in  the  act." 

[§  13, 14.  Same  as  enacted.]  Original  note  to  §  14.  "New;  inserted 
to  conform  the  proceedings  in  all  respects  to  those  under  the  last 
Article ;  otherwise  a  debtor  will  resort  to  this  mode  of  obtaining  a 
discharge." 

[g  15.  Same  as  enacted.]  Original  note.  "  New ;  inserted  for  the 
purpose  stated  in  the  preceding  note." 

[^  21.  Same  as  enacted.]  Original  note.  "  The  latter  part  of  this 
section  is  new,  and  is  proposed  so  as  to  unite  the  property  of  the  debtor 
in  the  same  assignees,  instead  of  having  different  sets  of  trustees  act^ 
Ing  on  the  same  estate." 

[S  22.  Same  as  enacted.]  Original  note.  "  New;  intended  to  reach 
property  coming  to  the  debtor  after  the  execution  of  the  assignment." 

"Article  V. — 0/ voluntary  assignments  by  insolvent^  for  the  purpose  of  exonercUing  his  person 

from  imprisonment*^ 

[5  3.  Same  as  enacted.]  Original  n^ote.  "§  2,  act  of  1819,  p.  116; 
conformable  to  the  decision  of  the  supreme  court  in  7  Oowen,  105." 
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[g  4,  5,  6,  7.  Same  as  enacted.]  Original  note  U>  %1.  "Made  con- 
formable to  the  principles  of  the  third  Article." 

[g  9,  10,  11.  Same  as  enacted.]  Original  note  to  %  10.  "§  11,  laws 
of  1819,  p.  118,  extended  for  the  reasons  given  in  note  to  §  31  of 
Article  third." 

[3  12.  Same  as  finally  enacted.  In  the  section,  as  first  enacted,  the 
legislature  struck  out  the  words  ^^  acquired  after  the  execution  of  his 
assigmnentj''  but  by  act  of  10th  Dec,  1828,  those  words  were  restored.] 
Original  note,  "g  6  of  act  of  1819,  rendered  more  explicit  as  to  liens.^^ 

[g  13.  Same  as  enacted.]  Original  note.  "§  5  of  act  of  1819, 
enlarged." 

"Article  VL — 0/  voluntary  assignments  by  a  debtor j  imprisoned  in  execution  in  civU  causes." 

[g  1.  Same  as  enacted,  except  that  the  words  "  and  defendunts^''  were 
inserted  by  legislature.]  Original  note.  "4th  and  5th  sections  of  act 
for  the  relief  of  debtors  with  respect  to  the  imprisonment  of  their 
persons,  1  R.  L.  349.  Act  of  1818,  p.  156.  The  exception  is  taken 
from  the  49th  section  of  the  supply  bill  of  1813,  p.  229." 

[g  3,  4,  5,  6.  Same  as  enacted.]  Original  note  to  §  5.  ''Same  sec- 
tion, requiring  the  oath  in  all  cases." 

[g  13,14.  Same  as  enacted.]  Original  note  to  §  14.  "New:  intended 
to  abbreviate  the  existing  provisions." 

[g  15.  Same  as  enacted.]  Original  note.  "4th  section  of  act  of 
1813:  the  provision  respecting  costs  omitted;  as  the  whole  proceeds 
go  to  the  plaintiff,  no  reason  is  seen  for  a  discrimination  between  the 
debt  and  the  costs." 

[g  16,  substantially  same  as  enacted.]  Original  note.  "  Part  of  the 
13th  section  of  same  act,  the  language  varied  according  to  the  sup- 
posed intent  of  the  law." 

[g  17.  Same  as  enacted,  except  that  the  words  after  '' diligently  pro- 
ce^d,"  were  reported  as  follows:  "thereon  and  obtain  his  discharge; 
he  shall  be  forever  barred  from  obtaining  his  discharge  under  the 
provisions  of  this  Article,  or  of  the  said  third  and  fifth  Articles."] 
Original  note.  "Eesidue  of  same  section;  much  amplified,  and  sup- 
posed defects  remedied.  It  would  be  of  little  use  to  debar  the  pri- 
soner from  the  benefits  of  this  Article,  if  he  could  avail  himself  of 
the  other." 

"AnTiCLB  VIL — Oenerdl  provisions  applicable  to  proceedings  under  ike  several  preceding 

Articles^  or  some  of  ihemJ" 

[g  1.  Same  as  enacted,  except  that  the  §  as  reported,  ended  with 
the  words  ^^ mayor  thereof. ^^'l  Original  note.  "  The  existing  law,  com- 
piled from  various  statutes,  but  omitting  the  chancellor  and  judges 
of  the  supreme  court." 

[g  3.  Same  as  §  4  E.  S.]  Original  note.  "§  1,  act  of  1818,  p.  377, 
varied  only  as  respects  the  place  of  hearing." 

[g  4,  5.  Same  as  §  5,  6  B.  S.]  Original  note  to  ^  5.  "Laws  of  1827, 
p.  8,  allowed  them  to  be  continued  by  any  judge  of  county  courts: 
that  could  be  done  in  respect  to  proceedings  under  Article  fifth, 
because  any  judge  could  originally  institute  such  proceedings.  This 
section  extends  the  principle  to  cases  under  the  other  Articles,  with 
an  improvement  as  to  the  final  disposition  of  them." 
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[S  6,  7.  Same  as  '^  7,  8  E.  S.]  Originul note  to  %1.  "The  acts 
included  in  this  Title  allow  joint  companies  to  act  as  creditors:  it  is 
presnmed  that  any  one  of  a  firm  or  company  has  a  right  to  release  a 
debt.  3  Johns.  Rep.  68;  14  Johns-  Rep.  387." 

[g  8.  Same  as  ^  9  R.  S.,  except  that  the  word  ^^  authenticated^^  in 
the  report  was  changed  by  legislature  to  ^^swom.^'^  Original  note. 
"Gompiled  from  various  statutes:  the  mode  of  verifying  affidavits 
new,  and  conformable  to  the  act  of  congress,  substantially." 

[g  9.  Same  as  ^  10  R.  S.]  Original  note.  "2d  section  of  two-thirds 
act,  1  R.  L.  461 ;  6th  section  of  act  of  1817,  p.  45,  extended  to  pro- 
ceedings under  attachments,  as  being  equally  within  the  equity  of  the 
principle." 

[§  10.  Same  as  enacted  <^  11  R.  S.,  except  a  verbal  transposition.] 
Original  note.  "2d  section  of  two-third  act,  1  R.  L.  461;  5th  section 
of  act  of  1817,  p.  45,  extended  to  proceedings  imder  attachments,  as 
being  equally  within  the  equity  of  the  principle." 

[g  16.  Same  as  §  17  R.  S.]  Original  note.  "New;  deemed  neces- 
sary to  enforce  attendance  of  jurors." 

[g  19.  Same  as  ^  20  R.  S.,  the  words  '^duly  recorded'^  having  been 
added  by  the  legislature.]  Original  note.  "New;  inserted  for  reasons 
given  in  note  to  §  59,  Article  first." 

[g  20,  21.  Same  as  ^  21,  22  R.  S.]  Original  note.  "<§  3  of  act  of 
1819,  p.  116,  varied  as  to  the  mode  of  proceediog;  giving  to  the  insol- 
vent an  opportunity  of  contradicting  the  allegations  on  which  he  is 
required  to  be  held  to  bail." 

[g  22,  23,  24,  25.  Same  as  §  23,  24,  25,  26  R.  S.]  Original  note. 
"The  four  last  sections  are  new,  and  are  proposed  to  meet  a  case  that 
might  occur,  where  the  assignee  being  a  creditor,  should  refuse  to 
certify,  and  the  debtor  might  be  obliged  to  compound  with  him,  in 
order  to  be  discharged  firom  jail;  or  to  institute  legal  proceedings,  to 
compel  a  certificate." 

[g  27.  Same  as  <^  28  R.  S.,  except  the  words  after  '^real  estate,^^  were 
reported  as  follows;  "from  which  proi)erty  shall  have  been  removed."] 
Original  note.  "§  25, 1  R.  L.  470;  varied  so  as  to  limit  the  claim  for 
rent  in  the  same  manner  as  when  property  is  levied  on  by  execution. 
1  R.  L.  437,  §  12." 

[g  28.  Same  as  ^  29  R.  S.,  except  that  the  section  as  reported 
included  debts  due  to  this  state.]  Original  note.  "New,  and  supposed 
to  be  declaratory  of  the  existing  law.  8  Wheaton,  252 ;  2  Mason,  311, 
as  to  the  United  States;  4  Oowen,  143;  ib.  845,  as  to  the  state. 
Quere,  as  to  the  debts  due  to  the  state?" 

"Article  VIIL — Of  the  powers^  dtUiea  and  obligations  of  trustees  and  assignees  under  (his 

TiOe," 

[g  3.  Same  as  enacted.]  Original  note.  "New  in  form,  but  con- 
tained in  various  sections  of  the  absconding  debtor  act." 

[g  7.  Same  as  enacted.]  Original  note  to  1st  svh.  "  <^  23, 1  R.  L.  470, 
varied  and  extended.  Original  note  to  5th  sub.  "The  principle  of 
allowing  sales  of  real  property  by  trustees  on  credit,  is  adopted  in 
various  other  cases,  from  its  manifest  tendency  to  enhance  the  price." 

Original  note  to  8th  sub.  "§  15,  1  R.  L.  160;  ^  8,  ib.  352  j  §  19,  ib. 
468."    Original  note  to  9th  sub.  "Authority  to  compound  absolutely,  is 
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given  in  some  of  the  sections  above  referred  to,  but  it  is  here  qual- 
ified." 

[S  8.  Same  as  enacted.]  Original  note.  "§  9, 1  R.  L.  159.  As  penal- 
ties are  imposed  by  the  act  for  not  rendering  an  account  of  debts 
owing,  it  would  seem  that  the  notice  should  require  such  account;  and 
the  section  has  been  varied  accordingly." 

[§  12.  Same  as  enacted,  except  that  the  words  ^^  knows  any  thing,^^ 
were  changed  by  the  legislature  to  "can  testify. '^"l  Original  note. 
**§  12, 1  R.  L.  160;  §  16,  ib.  467;  varied  so  as  to  require  proof  before 
issuing  warrant." 

[S  13,  14,  16,  16.  Same  as  enacted.]  Origiml  mU  to  §  15.  "Part 
of  ^e  same  12  ^  made  more  explicit,  and  partly  new." 

[§  17.  Same  as  enacted,  except  that  the  words  "  and  answering  to 
the  satisfaction  of  the  officer^'^  were  inserted  by  the  legislature  after  the 
word  " examined.^ ^  Original  note.  "New,  and  to  obviate  the  objection 
which  exists  to  ^^  11,  1  R.  L.  160,  by  which  a  person  is  made  to  subject 
himself  to  penalties  by  his  own  testimony." 

[S  18  to  25.  Same  as  enacted.]  Original  note.  "The  last  8  sections 
founded  upon  16th  section,  1  R.  L.  p.  161 ;  §  21  ib.  p.  469;  varied  in 
the  details,  so  as  to  secure  more  regularity  in  the  proceeding,  and  to 
protect  the  rights  of  the  claimant.  In  7  Johns.  Rep.  298,  the  supreme 
court  held  that  it  had  the  power  of  revising  the  decision  of  the  refe- 
rees. That  principle  is  accordingly  introduced  here,  and  as  incident 
to  it,  the  filing  the  report,  &c." 

[§  30.  Same  as  enacted.]  Original  note.  "New.  As  the  attaching 
creditor  is  compelled  to  execute  a  bond,  and  as  the  property  goes  to 
the  common  benefit  of  all  the  creditors,  he  ought  to  be  indemnified." 

[§  31.  Same  as  enacted,  except  that  the  words  "Ai^  liability ^^^  were 
reported  by  the  Revisers,  ^'liaJ)ility  of  such  creditor.'^]  Original  note. 
"Pursuant  to  the  same  principle." 

[^  32.  Same  as  enacted.]  Original  note.  "New;  conformable  to 
laws  of  congress." 

[S  33.  Same  as  enacted.]  Original  note  to  1st  sub.  "^  16,  1  R.  L. 
161 ;  as  expounded  by  the  supreme  court,  in  5  Oowen,  266." 

to  2d  sub.  "§  19,  1  R.  L.  468.    Original  note  to  3d  sub.  "Varied 
to  correspond  with  the  effect  of  the  assignment." 

[§  37.  Same  as  ^  38  R.  S.]  Original  note.  "New;  necessary  for  the 
indemnity  of  the  trustees." 

[g  38.  Same  as  ^  39  R.  S.]  Original  note.  "Various  special  pro- 
visions made  general." 

[g  39,  40.  Same  aj3  §  40,  41,  R.  S.]  Original  note.  "Part  of  §  17 
and  ^  19, 1  R.  L.  161 ;  varied,  so  as  to  allow  creditors  who  may  have 
omitted  to  present  their  demands,  to  receive  their  proportion  on  a  sub- 
sequent dividend;  to  provide  for  a  case  noticed  by  the  court  in  5th 
Oowen,  266." 

[§  41.  Same  as  ^  42  R.  S.]  Original  note.  "New;  intended  to  pre- 
vent money  remaining  in  the  hands  of  trustees." 

[§  46.  Same  as  ^  47  R.  S.  except  that  the  last  clause  was  added  by 
the  legislature.]     Original  note.  "  Conformable  to  practice." 

[S  48.  Same  as  ^  49  R.  S.  Original  note.  "This  and  the  succeeding 
sections  are  founded  on  the  act  of  1823,  p.  137." 
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[^  36.  Same  ajs  ^  56  R.  S.]  Original  note.  ''^  4  of  act  of  1823, 
varied  in  lequiring  particulars  of  the  conduct  of  the  trustee.'' 

"Tttlb  n. —  0/  the  custody  and  disposition  of  the  estates  of  idiots^  lunatics^  per- 
sons of  tmsound  mind^  and  drunkards?^ 

[g  1.  Same  as  enacted,  except  that  the  phrase,  "aiui  the  circuit 
judges  of  the  several  equity  courts  having  jurisdictiony^^  was  stricken  out 
by  the  legislature,  by  act  of  Dec.  10,  1828,  which  also  directed  such 
words,  and  words  of  similar  import,  wherever  they  occurred  in  the 
Revised  Statutes,  to  be  stricken  out;  that  change  having  been  ren- 
dered necessary  by  the  new  organization  of  the  court  of  chancery, 
adopted  in  the  enactment  of  Chap.  I.  of  Part  in.] 

Original  n4)te.  '*  1st  section  of  act  concerning  idiots,  &c.  1st  vol.  p. 
147 ;  laws  of  1821,  p.  99,  respecting  drunkards :  extended  also  to  per- 
sons of  unsound  mind,  according  to  the  construction  of  Oh.  Kent  in  2 
Johns.  Oh.  Rep.  232." 

[§  2.  Same  as  enacted,  except  that  the  words  ^^or  to  the  equity  court 
of  the  drcuity^^  after  ^^chimcery^^^  were  stricken  out  by  the  legislature 
as  above  stated.]  Original  note,  "Part  of  2d  section  of  act  of  1821, 
p.  99:  which  seems  to  require  that  the  drunkard  should  be  possessed 
of  some  property.  As  the  law  is  peremptory  on  the  overseers,  it 
would  appear  to  be  essential  that  the  cases  in  which  they  are  to  act, 
should  be  specifically  defined.  This  has  induced  the  insertion  of  the 
amount  of  property." 

[^  4.  Substantially  same  as  ^  8  R.  S.]  Original  note.  "  Part  of  second 
section  of  same  act,  extended  so  as  to  require  new  inventory  when 
>  new  property  discovered." 

[§  6.  Same  as  ^  10  R.  S.]  Origindl  note.  "  New  in  form ;  declaratory 
of  power  supposed  to  be  possessed,  but  which  it  is  deemed  useful  to 
confirm  explicitly." 

[§  7.  Same  as  ^  11 R.  S.]  Original  note.  "  Part  of  3d  section  of  same 
act,  p.  147  :  varied  so  as  to  allow  a  mortgage  or  lease,  which  may  in 
many  cases  prevent  the  necessity  of  a  sale." 

[12.  Same  as  ^  16  R.  S.,  except  that  the  words  "  any  judge  of  the 
equity  court"  were  altered  to  "  to  the  court,"  &c.]  Original  note.  "  Part 
of  3d  section  of  same  act,  p.  147  :  "  varied  so  as  to  require  that  the 
personal  property  should  have  been  exhibited." 

[§  14.  Same  as  ^  18  R.  S.]  Original  n4)te.  "  Part  of  same  3d  section : 
the  latter  provision  of  confirming,  in  conformity  to  the  practice  of  the 
court,  and  to  all  other  laws  in  similar  cases." 

"OHAPTER  VI." 

"  OP  WILLS  Aim  TESTAMENTS  ;  OF  THE  DISTREBXJTIOBr  OP  THE  ESTATES 
OP  INTESTATES;  AND  OP  THE  BIGHTS,  POWEKS  AND  DUTIES  OP 
BXECtTTOES  AKD  ADMINISTRATORS." 

Original  preliminary  note  to  Chapter. 
*'  The  following  chapter  will  be  found  to  contain  new  provisions  of 
a  greater  number,  extent  and  importance,  than  any  that  has  been 
presented  to  the  legislature*  From  all  quarters  of  the  state,  the  Re- 
visers have  heard  complaints  of  the  defects  of  the  existing  law,  upon 
the  subject  of  wills  and  executors  and  administrators,  and  numerous 
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amendments  have  been  suggested  to  them.  They  have  bestowed  their 
utmost  attention,  and  have  exerted  all  the  faculties  they  possess,  in 
an  effort  to  reduce  this  branch  of  law  into  some  order,  to  condense  the 
floating  practice  and  decisions,  to  settle  the  most  vexed  and  perplex- 
ing questions,  and  to  present  to  every  man  who  is  called  upon  to  act 
as  an  executor  or  administrator,  a  plain  and  practical  guide  for  his 
conduct.  The  labor  it  has  cost  will  have  been  well  bestowed,  if  so 
much  only  is  accomplished,  as  to  inform  the  officer  intrusted  with  the 
delicate  and  responsible  powers  of  a  surrogate,  of  the  extent  of  his 
authority,  and  the  means  of  enforcing  it. 

'*  It  is  a  singular  circumstance,  that  while  on  every  other  subject  of 
legislation  this  state  has  kept  pace  with  the  other  states  of  the  TTnion, 
and  on  most  subjects  have  surpassed  them  in  improvements  on  the 
English  law,  yet  upon  this  topic  we  are  behind  almost  every  other 
state.  So  early  as  1798,  an  excellent  system  was  adopted  in  the  state 
of  Maryland,  altogether  superior  to  any  then  in  existence.  Massa- 
chusetts, the  New  England  states  generally,  and  Virginia,  have  at 
different  times  revised  their  statutes  on  the  subject  of  wills  and  the 
administration  of  estates,  and  have  inserted  provisions  adapted  to  the 
wants  and  situation  of  our  country. 

"In  this  state  we  have  contented  ourselves  with  re-enacting  the 
British  statutes,  with  few  and  slight  alterations ;  and  we  have  piled 
up  the  various  and  discordant  acts  of  the  English  parliament,  without 
any  attempt  to  reconcile  them,  to  remove  their  ambiguities,  or  to 
remedy  their  defects.  The  law  and  practice  of  the  ecclesiastical  courts 
in  England,  before  which  the  statutes  on  this  subject  come  under  con- 
sideration, have,  until  a  very  recent  period,  been  hidden  mysteries ; 
and  our  own  courts  have  been  called  upon  to  expound  the  statutes 
borrowed  from  England,  with  but  little  aid  from  the  decisions  in  that 
country. 

"  We  have  felt  that  a  more  useful  and  acceptable  service  could  not 
be  performed,  than  to  adapt  the  written  law  to  the  actual  existing 
law;  where  that  was  settled,  to  express  it  in  intelligible  language; 
and  to  incorporate  provisions  which  should  terminate  the  uncertainty 
that  now  prevails  over  a  large  part  of  the  subject.  The  prominent 
objects  of  the  chapter  are  these  : 

"  1.  To  prescribe  distinctly  the  mode  of  executing  wills  of  personal 
as  well  as  real  estate,  to  declare  their  construction  and  effect,  and  to 
define  the  cases  in  which  implied  revocations  take  place.  A  reference 
to  the  notes  to  Title  I.,  will  fully  explain  the  views  of  the  Revisers  on 
these  points. 

"2.  To  secure  responsibility  in  executors  and  administrators,  and 
vigilance  in  the  discharge  of  their  duties.  For  this  purpose  means  are 
provided  to  ascertain  their  qualifications ;  and  in  the  event  of  their 
being  or  becoming  incompetent,  to  have  others  appointed  in  their 
places. 

**  3.  To  afford  creditors  full  information  of  all  the  proceedings  of 
executors,  &c.,  and  an  opportunity  of  investigating  them. 

"4.  To  protect  administrators,  &c.,  in  the  honest  discharge  of  their 
duties,  to  point  out  those  duties  explicitly,  and  to  enable  them  to  have 
a  settlement  of  their  accounts  without  resort  to  a  court  of  chancery. 
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In  every  other  state  whose  laws  we  have  coDSulted,  provisions  are 
found  for  the  settlement  of  these  accounts.  In  this  state  only,  so 
fax  as  we  can  discover,  are  administrators,  &c.,  left  exposed  to  prose- 
cutions for  an  indefinite  length  of  time.  This  is  the  more  remarkable, 
as  under  our  colonial  government  a  practice  prevailed  of  granting  a 
qtdetus  to  an  executor,  by  the  judge  of  the  court  of  probate,  upon 
a  settlement  of  accounts.  In  thus  restoring  the  ancient  practice,  we 
have  proposed  the  introduction  of  guards  and  restrictions,  which  will 
equally  protect  creditors. 

"5.  The  greatest  object,  however,  has  been,  to  effect  the  settlement 
of  the  estates  of  deceased  i)ersons,  as  speedily  as  possible,  and  to  cause 
a  distribution  to  be  made.  Various  provisions  are  inserted  for  this 
purpose.  One  is,  to  make  it  the  interest  of  creditors  to  present  their 
demands  and  have  them  ascertained,  without  suit  Another  is,  to 
compel  an  account  by  the  administrators,  &c.,  at  the  instance  of  credi- 
tors and  relatives.  A  third  is,  to  prohibit  an  executor  of  an  executor 
from  administering  as  such  on  the  estate  of  the  first  testator,  but  to 
compel  him  to  take  out  letters  of  administration  and  give  bonds. 

'*  6.  To  provide  means  for  the  payment  of  legacies  and  the  shares 
of  the  next  of  kin,  by  executors,  &c.,  without  m^ing  themselves  per- 
sonally responsible. 

^'  7.  In  relation  to  the  sale  of  real  estate,  to  guard  against  the  great 
abuses  which  are  known  to  exist,  by  defining  clearly  the  cases  in 
which  a  sale  may  be  made;  by  prescribing  the  prerequisites,  minutely; 
by  requiring  ample  notice  to  all  interested ;  by  providing  means  for 
ascertaining  debts ;  by  insuring  responsibility  for  the  proceeds,  and 
by  protecting  heirs  and  devisees  from  the  consequences  of  a  sale. 

"  8.  Cases  have  occurred  to  point  out  the  necessity  of  having  a  pub- 
lic officer  in  each  county,  to  take  charge  of  the  assets  of  strangers. 
The  act  concerning  the  public  administrator  in  New  York,  has  there- 
fore been  extended  and  applied  to  other  counties.  It  is  believed  it 
will  be  useful,  in  securing  property  for  the  benefit  of  distant  heirs,  or 
of  the  state,  if  no  claimant  appears,  from  the  grasp  of  those  who  may 
volunteer  to  take  charge  of  it."  , 

"Tttlb  L —  Of  wills  cmd  testaments  of  real  and  personal  property  y  and  the 

proof  of  them.'" 

"  Article  I.  —  0/  wills  of  real  property  and  the  proof  of  them,*" 

[g  1,  2.  Same  as  enacted.]  Original  note.  **  1st  and  5th  sections  of 
act  concerning  wills,  1  E.  L.  364 :  enlarged,  so  as  to  comprehend  every 
species  of  reid  property,  and  terminate  the  disputes  that  constantly 
arise  on  the  construction  of  the  present  statute.  It  is  now  a  matter 
of  serious  doubt,  and  the  question  is  depending  in  our  highest  court, 
whether  all  interests  which  descend  to  heirs,  can  be  devised.  This 
doubt  is  intended  to  be  removed,  so  far  as  future  wills  are  concerned, 
by  this  section." 

[g  3.  Same  as  enacted.}  Original  note.  "  Intended  to  reconcile  the 
1st  section  of  the  act  concerning  wills,  1  E.  L.  364,  with  the  provisions 
concerning  religious  corporations,  2  E.  L.  214,  and  with  various  si>ecial 
acts  authorizing  corporations  to  take  by  devise.  It  has  been  put  into 
the  form  of  a  positive  prohibition,  with  the  view  of  calling  the  atten- 
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lion  of  the  legislature  to  it,  that  it  may  Ji)§  retained  if  it  is  intended  to 
be  prohibitory,  or  may  be  expunged  if  it  is  deemed  unnecessaiy.  It 
is  a  question  now  agitated  in  our  courts,  whether  it  is  to  be  consideved 
as  a  prohibition  or  not." 

f§  4.  Same  as  enacted.]  Original  note.  **  Under  the  statute  as  it  is 
now  construed,  a  devise  of  lands  to  an  alien  is  not  absolutely  Yoid, 
bat  vests  them  in  him,  so  as  to  disinherit  the  heirs,  and  enable  the 
state  to  recover  them  by  escheat.  Vide  6  Johns.  Oh.  Rep.  366;  12 
Mass.  Rep.  143.  While  this  construction  prevails,  a  testator  is 
deceived  by  the  words  of  the  statute,  which  do  not  inhibit  a  devise  to 
an  alien,  and  he  is  thus  unconsciously  led  to  give  his  property  to  the 
state.  To  remedy  this,  and  in  conformity  to  the  usual  practice  of  the 
legislature,  in  renouncing  the  title  of  the  state  to  such  property,  as 
evinced  by  many  statutes  allowing  aliens  to  retain  property  deviised 
to  them,  tliis  section  has  been  drawn.  Its  effect  will  be,  that  if  a  per- 
son to  whom  lands  are  devised,  be  an  alien  at  the  death  of  the  testator, 
not  competent  to  hold  lands  as  against  the  state,  they  will  not  go  to 
the  state,  but  will  descend  to  the  heirs  of  the  testator,  or  go  to  those 
to  whom  he  shall  have  expressly  devised  the  residue  of  all  his  estata 
This  is  believed  to  be  more  just  than  the  present  rule,  and  is  predsely 
analogous  to  that  which  obtains  in  the  case  of  lands  descending  to  an 
alien." 

%  5.  Transferred  to  art  3,  and  svistantiaUy  incorporated  in^40B.  8. 
'*  ^  5.  No  last  will  and  testament  of  real  estate,  or  of  any  interest 
therein,  shall  be  valid  unless  the  same  be  in  writing ;  be  signed  by  the 
testator,  or  by  some  other  person  for  him,  and  in  his  presence,  and  by 
his  express  direction ;  and  be  attested  by  three  or  more  credible  wit- 
nesses, who  shall  subscribe  their  names  as  witnesses  in  the  presence 
of  the  testator,  and  at  his  request." 

Original  note.  ^*  1  R.  L.  364, 2d  section ;  slightly  varied,  in  the  hope 
of  making  it  more  explicit." 

[§  6.  G&ansferred  to  art.  3,  extended  to  wills  of  personal  as  well  as 
real  estate,  and  enacted  in  ^  41  R.  S.]  Original  note.  **  New.  It  is 
proposed,  to  facilitate  the  proof  of  wills  and  the  detection  of  forgeries, 
in  pursuance  of  some  suggestions  of  Mr.  Humphreys^  a  distinguished 
English  lawyer,  in  a  late  treatise." 

§  7.  Enacted  with  variations  in^5B.  S.  ^'  ^  7.  Every  devise  that  shall 
be  made  by  a  testator  of  all  his  real  estate,  or  in  any  other  teiAns 
denoting  his  intent  to  devise  all  his  real  property,  shall  be  constmed 
to  pass  all  the  real  estate  which  he  shall  be  entitled  to  devise  at  tlnd 
tune  of  his  death." 

Original  note.  '*  New ;  intended  to  guard  against  the  questions  that 
arise  where  a  testator  acquires  property  after  making  his  wilL  Th&» 
exists  a  distinction  purely  technical,  between  the  effect  of  general 
tenns  in  a  devise  of  real  estate,  and  in  a  bequest  of  personal  property. 
A  bequest  of  *  all  a  man's  personal  estate,'  passes  all  the  property  of 
that  description  owned  by  him  at  the  time  of  his  death ;  while  a  devise 
of  '  all  his  lands,'  &a,  is  confined  in  its  operation  to  the  lands  owned 
by  him  at  the  time  of  the  last  publication  of  his  will.  Yet  it  is  hardly 
possible  to  doubt,  that  the  intention  of  the  testator  was  in  both  eases 
the  same.    This  distinction,  from  its  very  nature,  must  be  unknown 
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to  the  larger  Dumber  of  those  by  whom  wills  are  executed ;  and  must 
therefore  continue  to  operate,  as  it  frequently  has  operated,  to  defeat 
the  mtent  of  the  testator.  When  a  man,  after  making  a  will  of  aU  his 
property,  acquires  more,  but  dies  without  any  alteration  of  his  will, 
unless  he  be  a  well  instructed  lawyer,  it  may  be  safely  afiirmed,  that 
his  belief  and  expectation  were,  that  all  his  property  would  pass,  with- 
out reference  to  the  time  when  it  was  acquired.  Least  of  all,  would 
he  probably  imagine  that  a  difterent  rule  would  prevail  in  disposing 
of  the  two  kinds.  This  distinction,  wholly  arbitrary,  and  which  has 
no  foundation  in  reason,  the  Revisers  propose  to  abrogate ;  and  thus 
attain  the  will  of  the  testator,  and  produce  a  uniformity  in  the  law." 

[§  8.  Same  as  ^  6  R.  S.]  Original  note.  "  13th  section  of  act  of 
1813,  p.  367 :  omitting  the  proviso  as  unnecessary." 

§  9.  Enacted  in%l  B.  S.  hut  confined  to  surrogates  only. 
Original  note.  "  Part  of  6th  and  9th  sections  of  same  act,  varied  so 
as  to  allow  proof  before  surrogate  and  first  judge  together,  which  it  is 
believed  may  be  done  with  as  much  safety  as  in  the  court  of  common 
pleas,  and  with  greater  convenience  and  less  expense  to  the  parties, 
and  with  better  opportunity  for  investigation."  [This  section  was 
amended  by  act  of  1830,  chap.  320,  ^  14,  by  addhig  the  clause  after 
"  TitU:'^ 

Original  note  to  amendment  of  1830.  "  By  %  23,  Revised  Statutes, 
vol.  2,  p.  60,  it  is  necessary  to  give  the  surrogate  jurisdiction  in  case 
of  a  will  made  by  a  person  not  being  an  inhabitant  of  this  state,  that 
assets  should  be,  or  should  come,  within  this  state.  Oases  may  occur 
IB  which  there  are,  and  can  be,  no  assets  within  this  state,  but  in  which 
it  may  be  necessary  to  prove  the  will  as  to  the  realty." 

[§  10,  Substantially  enacted  §  8  R.  S.]  Original  note.  "  Part  of  8th 
lection  of  same  act,  essentially  varied  as  to  notice." 

[3  13, 14, 15.  Substantially  enacted  in  §  12,  13, 14  R.  S.  except  that 
the  sections  as  reported  applied  to  courts  as  well  as  to  siurogates,  and 
that  the  first  judge  of  the  county  was  associated  with  the  latter.] 
Original  n4>te.  **  The  three  last  sections  are  taken  from  the  6th  section 
of  the  same  act.  The  words  in  italic,  *  AU  the  uritnesses  to  such  wiU 
who  are  living  in  this  state,  and  of  sound  mind  shall  he  produced  and 
examined,^  are  new  in  form,  intended  to  explain  an  ambiguity  in  the 
act ;  a  clause  in  which,  providing  for  the  proof  of  the  handwriting  of 
witnesses  in  case  of  their  death  or  absence,  seems  to  imply,  that  if  not 
dead  or  absent,  they  must  be  produced.  The  above  provision,  requir- 
ing the  production  of  all  the  witnesses,  conforms  to  the  rule  in  chan- 
cery. Vide  2d  Vesey,  sen'r,  p.  454.  Although  the  proceeding  there 
is  to  establish  a  will,  yet,  in  many  cases,  the  practical  effect  of  the 
proof  under  our  statute,  is  the  same.  As  to  insane  witnesses,  vide 
9th  Vesey,  jr.  p.  381." 

S  16.  Enacted  with  variations  as  above,  %  15  B.  S.     Original  note. 


•*Part  of  6th  section  of  same  act.    (1)  These  words  new  in  form,  but 

rf  the  act.    (2) 
inserted  in  order  to  conform  to  the  decision  of  tne  supreme  court,  in 


supposed  to  express  the  intent  of  the  act.    (2)  These  words  are 


3d  John.  Gases,  p.  236." 

[g  17,  18,  19.   Substantially  enacted  with  variations  as  above,  in 
^  16, 17, 18  R.  S.}    OriffiMU  note.  "7th  section  of  same  act;  the  pro- 
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dsoes  condensed.  It  is  supposed  that  if  a  party  is  able  to  prove  pos- 
session of  twenty  years  at  the  time  of  proving  a  will'  he  can  do  so  at 
any  time  subsequently.  By  referring  such  proof  to  the  trial,  a  very 
complicated  and  ambiguous  section  is  made  plain,  and  the  means  of 
contesting  the  fact  of  possession,  rendered  more  easy." 

[§  21.  Same  as  <§  20  R.  S.]  Originul  note.  "21st  section  of  same 
act,  1  R.  L.  p.  368;  its  object  supposed  to  be  preserved,  its  defects 
remedied,  and  greater  guards  imposed." 

"Artiolb  XL — O/vnUs  of  pfrsonal  property^  and  ihe  probate  o/^ihem" 

[§  22.  Same  as  ^  21  R.  S.,  except  that  the  legislature  altered  the 
word "/owrteen"  to '* eighteen"  and  " twelve" to ^^ sixteen," and  inserted 
the  words  "aiwZ  »o  others  "'\ 

Original  note.  ''The  16th  section  of  the  present  act  declares,  that 
persons  may  'bequeath,  their  personal  property  by  will,  in  writing,  in 
the  same  maimer  as  if  this  act  had  not  been  passed.'  It  seems  to 
have  been  much  controverted,  what  persons  may  bequeath,  and  in 
what  manner,  at  common  law.  Vide  2  Black.  Com.  496;  Toller,  p.  23; 
Ooke  Litt.  896;  Hargrave's  note  thereon  (6).  In  drawing  the  above 
section,  an  effort  has  been  made  to  condense  the  common  law,  as  it 
seems  to  be  understood  by  Justice  Blackstone.  The  ages  of  12  and 
14  seem  to  be  too  young,  although  the  prevailing  opinion  is  that  such 
is  the  age  fixed  by  law;  it  is,  however,  much  controverted  by  Mr. 
Uargrave  in  the  note  above  referred  to,  and  seems  to  require  legis- 
lative provision." 

[§  25,  26,  27  related  to  nuncupative  wills,  and  conformed  with  some 

'  new  guards  and  restrictions  to  the  14th,  15th  and  17th  sections  of  the 

act  of  1813,  and  to  20  Johns.  502;  but  the  legislature  substituted  iu 

lieu  thereof  ^  22  R.  S.  abrogating  such  wills,  except  when  made  by 

soldiers  or  mariners.] 

[§  30."  Same  as  ^  24  R.  S.]  Original  note.  "New;  but  a  citation  is 
used  by  some  surrogates." 

[S  31.  Same  as  ^  25  R.  S.]  Original  note.  "  14th  %  same  act^  1  E. 
L.  p.  449.    More  specific  in  its  details." 

[g  32.  Same  as  ^  26  R.  S.,  except  that  the  words  "t/  there  he  any^  or 
if  there  he  none,  or  they  he  dead"  were  stricken  out  by  the  legislature, 
and  ^^or  if  they  he  dead,  &c."  substituted  in  lieu  thereof.]  Oriffinal 
note.  "New;  conformable  to  the  practice  of  some  surrogates,  and  to 
that  of  the  ecclesiastical  courts  in  England ;  and  deemed  necessary, 
as  there  is  now  no  guide  or  direction  in  such  cases,  generally  known 
or  accessible." 

[g  33,  34,  reported  as  "new,"  and  same  as  §  27,  28  R.  S.]  Original 
note.  "The  two  last  sections  have  been  drawn  to  prevent  a  confliict  of 
jurisdiction,  which  might  very  probably  arise  in  the  case  of  a  testator 
leaving  property  in  several  counties." 

[S  35.  Same  as  "^  29  R.  S.]  OHgrmoZ  note.  "Declaratory  of  the 
existing  law.  Vide  1  Phil.  Bv.  p.  245." 

[S  47,  48.  Partially  enacted  in  '^  39  R.  S.]' 

Originul  note  on  ^  32  to  48.  "The  preceding  sections,  from  §  32, 
inclusive,  are  new;  they  are  prepared  in  order  to  provide  for  a  case 
which  may  often  occur,  and  for  which  it  is  at  least  questionable 
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whether  there  is  any  provision  by  the  existing  law.  The  notice  pre- 
vious to  proving  a  will  is  necessarily  short,  and  must  often  be  inad^ 
quate  to  apprise  all  the  parties  interested,  and  yet  it  would  seem  that 
when  once  admitted  to  proof,  the  probate  is  perfectly  conclusive; 
vide  Phillip's  Evidence,  1  vol.  p.  245.  In  England,  a  practice  prevails 
in  the  ecclesiastical  courts,  of  permitting  a  second  and  more  solemn 
proof,  by  the  citation  of  the  parties  at  the  instance  of  a  relative.  Vide 
2  Phillimore,  224.  But  there  it  has  the  effect  of  suspending  all  the 
proceedings  of  the  executors;  a  result  much  to  be  deprecated.  We 
have  adopted  that  practice,  with  many  modifications,  fitted  to  our 
situation,  and  we  propose  to  limit  the  time  for  a  re-examination,  so 
as  not  to  interfere  with  the  payment  of  legacies,  which  cannot  be 
required  until  one  year  after  probate.  In  the  case  of  a  will  of  real 
estate,  the  proof  is  not  so  conclusive  as  of  personal  property,  but  the 
heir  may  contest  it  in  a  suit  at  law.  The  reason  would  seem  "equally 
to  apply  to  a  will  of  personal  estate,  so  far  as  to  provide  some  sum- 
mary mode,  by  which  he  may  contest  it." 

"  Aeticle  hi. —  General  provisions  applicable  to  wHls  of  real  andi  personal  property." 

[g  49.  Same  as  ^  42  R.  S.]  Original  note.  "  3d  section  of  same  act, 
1 R.  L.  365 ;  somewhat  varied  so  as  to  guard  more  efiectually  against 
frauds,  and  to  render  the  section  cqmformable  in  its  terms  to  the  con- 
struction it  has  received.  See  4  Cowen's  Rep.  483,  and  the  cases 
there  cited." 

[S  50.  Same  as  '^  43  R.  S.] 

Original  note.  ''  New.  Marriage  and  the  birth  of  issue  have  long 
been  held  in  England  to  operate  as  a  presumptive  revocation  of  a 
will  previously  made ;  but  there  has  been  much  litigation,  and  there 
is  still  much  uncertainty  in  regard  to  some  of  the  qualifications  of  the 
rule.  In  4  Johns.  Oh.  Rep.  506,  Chancellor  Kent  applied  the  rule  to 
a  case  before  him,  and  discussed  some  of  the  doubtful  points  above 
alluded  to.  The  importance  of  the  principle  itself,  and  the  doubts 
that  are  connected  with  it,  have  induced  the  Revisers  to  prepare  the 
above  section,  in  which  they  have  endeavored  to  state  the  rule  as  now 
recognized  by  the  courts,  and  to  incorporate  in  it  all  the  circumstances 
which,  in  their  judgment,  ought  to  be  admitted,  to  repel  so  just  and 
reasonable  a  presumption.  Whether  parol  evidence  is  admissible  to 
rebut  the  presumption,  is  doubted  by  Chancellor  Kent  in  the  case 
referred  to ;  but  its  admissibility  seems  to  be  established  by  recent 
decisions  in  England.  Such  evidence,  in  cases  of  this  sort,  must 
always  be  dangerous,  and  is  therefore  excluded  by  the  Revisers. 
Some  legislative  provision  on  the  subject  seems  necessary  for  the  set- 
tlement of  the  law,  and  for  general  information.  That  the  death  of 
both  wife  and  issue  before  the  testator,  would  prevent  the  revocation, 
is  settled  by  the  English  cases,  (2  Phillimore,  261,  266,  note ;)  and  was 
doubtless  one  of  the  exceptions  alluded  to  by  Chancellor  Kent,  in  his 
opinion  almve  cited." 

[g  61.  Partially  enacted  §  44  R.  S.*  but  the  following  clause  at  the 
end  of  the  reported  ^  stricken  off  by  the  legislature,  *'  so  that  if  she 
die  during  such  marriage,  it  shaU  not  take  effect;  hut  if  she  survive  her 
husbandf  such  toiU  shcM  he  revived^  and  he  a^ain  in  force ;  and  if  not 
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afterwards  revoked,  shall  take  effect  at  her  death,  in  the  same  manm&r  as  if 
she  had  not  been  married.^*] 

Original  note.  "  New:  it  is  conformable  to  the  existing  law,  vide  2 
Ooke's  Rep.  61,  2  Term  Rep.  684;  and  is  inserted  from  a  conviction 
of  the  Revisers,  that  every  case  of  implied  revocation  ought  to  be 
specified  and  defined  by  the  legislature,  as  well  for  general  informa- 
tion, as  to  leave  no  room  for  the  unnecessary  exercise  of  discretion, 
by  surrogates  or  other  courts." 

[S  52.  Same  a^  ^5  R.  S.]  Original  noU.  "New.  Its  utility  is 
supposed  not  to  require  comment." 

[§  53.  Same  as  ^  46  R.  S.]  Original  note.  "New;  intended  to 
guard  against  implied  revocations  by  a  mortgage  or  other  incum- 
brance, which  have  been  held  to  operate  in  that  way  at  law,  but  not 
in  equity ;  3d  Atkins,  798.  It  is  at  least  deemed  useful  to  have  the 
law  uniform  in  all  the  courts." 

[%  54,  55,  56.  Same  as  47,  48,  49.  R.  S.] 

Original  note  to  %  ^.  "New.  Whether  the  birth  of  a  child  after 
marriage,  is  a  revocation,  seems  yet  a  matter  of  doubt.  Vide  4th 
Johns.  Gh.  Rep.  p.  516,  &c.  Some  legislative  declaration  seems  exjie- 
dient,  and  while  the  consequences  of  an  entire  revocation  are  avoided 
by  the  above  section,  a  just  provision  seems  to  be  made  for  a  probable 
oversight,  as  it  is  placed  on  the  condition  that  the  child  is  not  men- 
tioned or  referred  to  in  the  will.  It  is  taken  substantially  from  the 
laws  of  Virginia,  revision  of  1819,  vol.  1,  p.  376;  and  the  same  provi- 
sion exists  in  most  of  the  southern  and  southwestern  states,  and  will 
be  found  in  principle  in  1st  vol.  laws  of  Massachusetts,  p.  94." 

Original  note  to  %  54,  55  and  56.  "Sections  54,  55  and  66,  in  con- 
nection with  the  preceding  sections  in  this  article  on  the  same  subject, 
it  is  believed,  dispose  of  the  whole  doctrine  of  implied  revocations; 
and  a  brief  exposition  of  the  views  of  the  Revisers  in  proposing  their 
enactment,  seems  indispensable.  The  object  of  the  Revisers  is,  to 
prevent  a  constructive  repeal  of  the  statute  of  wills,  and  to  secure 
to  testators  the  power  of  disposing  of  their  property  to  the  same 
extent  in  which  the  legislature  meant  to  confer  it.  The  law  respect- 
ing implied  revocations,  is,  in  its  present  state,  a  fruitful  souroe  of 
difficult  and  expensive  litigation.  It  abounds  with  arbitrary  rules 
and  subtie  refinements,  the  existence  of  which  none  but  lawyeis 
would  be  at  all  likely  to  suspect,  and  which  are  constantiy  applied, 
not  to  carry  into  efiect,  but  to  defeat  the  intention  of  testators.  That 
such  is  the  actual  state  of  the  law,  has  been  acknowledged  and 
lamented  by  the  most  eminent  judges.  Lord  Mansfield  has  said,  in 
the  case  of  Swift  ex  dem,  Neale  v.  Roberts,  that  some  of  the  dedsions 
on  this  subject,  had  brought  'a  scandal  on  the  law;'  and  on  another 
occasion,  he  remarked  'that  all  revocations  not  agreeable  to  the 
intention  of  the  testator,  are  founded  on  artificial  and  absurd  reason- 
ing.' 3  Burrows,  1491 ;  Douglass,  722.  It  is  an  invariable  rule,  that 
any  alteration  made  in  the  estate  or  interest  of  a  testator,  operates  as 
a  revocation  of  a  previous  devise;  and  this,  notwithstanding  he 
retains  the  entire  control  of  the  property ;  notwithstanding  the  nature 
of  the  transaction  affords  not  the  slightest  ground  to  suppose  that  be 
meant  that  it  should  effect  the  disposition  of  his  will;  and  even  not- 
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withstanding  the  declared  intent  of  the  conveyance  or  assurance 
making  the  alteration  in  his  estate,  was,  not  to  defeat,  but  to 
strengthen  and  give  effect  to  the  provisions  of  his  will.  Thus,  a 
conveyance  to  tnistebs,  to  such  uses  as  the  grantor  may  afterwards 
declare,  making  an  alteration  purely  technical  and  formal  in  his  title, 
is  a  revocation  of  a  previous  devise;  and  this  although  the  testator 
dies  without  declaring  any  use  of  his  conveyance,  and  when  the  only 
probable  reason  for  his  omitting  to  do  so,  is,  that  he  was  entirely 
satisfied  with  the  dispositions  of  his  will.  Thus,  a  settlement  made 
to  provide  for  a  contingency  that  never  occurred,  and  meant  to  take 
efTect  only  in  the  event  that  it  should  occur,  was  permitted  to  defeat 
a  devise  to  a  person  who  had  paramount  claims  on  the  bounty  of  the 
testator,  and  for  whom  it  was  entirely  certain  that  he  meant  to  pro- 
vide. (Lord  Lincoln's  case,  2  Freeman's  Rep.  202;  6  Cruise,  108,  Tit. 
Devise.)  It  is  true,  when  a  similar  question  afterwards  arose  (Doug* 
lafis,  695),  Lord  Mansfield  did  not  hesitate  to  declare,  that  'the 
absurdity'  of  the  case  we  have  referred  to,  was  'shocking;'  but  he 
found  himself  compelled  to  add,  'however,  it  is  now  law;'  and  as  far 
as  we  have  been  able  to  discover,  it  continues  to  be  law  even  to  this 
day.  But  we  have  not  yet  reached  the  climax.  A  conveyance  or 
assurance  after  the  publication  of  a  will,  defeats  the  will,  although 
made  with  the  avowed  intent  of  confirming  it.  A  man  made  a  will, 
and  devised  certain  estates  to  i>ersons  named  therein :  he  afterwards, 
by  deed,  conveyed  the  same  lands  to  trustees,  for  the  use  of  the  per- 
sons named,  and  for  the  purposes  declared  in  his  will;  and  it  was 
held  for  a  technical  reason,  that  his  will  was  revoked  by  the  very  act 
that  recognized  its  existence,  and  was  designed  to  establish  it. 
(Moore's  Rep.  789.  See  also  Amb.  215,  for  a  case  still  more  remark- 
able.) 

''.^ter  this  statement  of  the  existing  law,  that  some  alterations  are 
not  merely  desirable,  but  necessary,  the  Revisers  believe,  will  be 
generally  admitted.  That  the  provisions  suggested  by  them  will 
meet  all  the  difficulties  of  a  very  complicated  subject,  they  dare  not 
flatter  themselves;  but  they  affirm  with  confidence,  that  if  adopted, 
these  provisions  will  close  many  sources  of  expensive  and  protracted 
litigation ;  and  that  in  numerous  cases,  they  will  prevent  the  mani- 
fest intentions  of  testators  from  being  frustrated,  by  the  application 
of  rules  apparently  revolting  to  common  sense,  and  unintelligible  to 
all  not  versed  in  the  mysteries  of  feudal  learning.  The  principle 
whidi  has  guided  the  Revisers  in  the  alterations  which  they  propose, 
is,  that  where  a  change  has  occurred  in  the  domestic  relations  of  a 
testator;  where  new  objects,  having  peculiar  and  natural  claims  to 
his  bounty,  have  come  into  existence,  it  is  a  presumption  justified  by 
reason  and  experience,  that  his  will  is  intended  to  be  revoked;  but 
that  where  no  such  event  has  occurred,  it  is  equally  reasonable  to 
believe,  that  a  will  not  expressly  and  plainly  revoked,  is  meant  to 
have  ^ect. 

"In  conclusion,  the  Revisers  avow  their  conviction,  that  a  valuable 
service  will  be  rendered  the  community,  if  those  cases  in  which,  alo7ie^ 
implied  revocation  may  be  allowed,  shall  be  defined  by  legislative 
autliority.    Experience  may  indeed  discover  that  the  enumeration  is 
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defective,  and  that  cases  now  omitted  ought  to  be  inclnded;  bdt 
should  this  prove  to  be  the  case,  the  legislature  will  be  competent  to 
apply  the  remedy.  By  new  enactments,  they  may  supply  the  defeets 
of  the  statute  of  wills,  in  the  same  manner  as  they  are  accustomed  to 
amend  and  extend  the  provisions  of  other  laws.  To  leave  it  to  courts 
of  justice,  however  learned  and  respectable,  to  declare  in  their  discre- 
tion when  implied  revocations  shall  be  admitted,  is  to  involve  the 
whole  subject  in  doubt  and  uncertainty.  It  is  to  commit  to  them 
the  power,  not  of  interpreting,  but  of  repealing  statutes,  and  to  invest 
them  with  an  authority  paramount  to  the  will  of  the  legislature,  and 
often  exercised  in  direct  opposition  to  the  will  of  the  testator/' 

[§  57.  Same  as  <^  50  R.  S.]  Original  itote.  ''12  th  ^  of  same  act,  p. 
367.  The  words  in  italics  'and  9U4)h  wiU  cannot  he  proved  without  the 
testimony  of  stich  uritness^  inserted  to  remedy  an  apparent  defect^ 
because  the  will  may  be  proved  without  the  legatees  being  a  witness; 
and  the  policy  of  the  law  was  merely  to  have  the  witness  disinte- 
rested." 

[§  58.  Same  as  ^  51  R.  S.]  Original  note.  ''New.  Its  justice  is 
supposed  apparent,  as  it  provides  for  a  case  of  mere  mistake.  It 
exists  in  Virginia,  (revised  code  of  1819,  1  vol.  p.  377  %  11,)  and  in 
some  of  the  western  states,  (vide  Digest  of  Laws  of  Mississippi  Terri- 
tory, p.  433,)  and  was  suggested  by  the  knowledge  of  a  case  where  a 
daughter  had  inadvertently  witnessed  a  will  in  which  her  portion  as 
heir  was  devised  to  her.  The  present  law  on  this  subject  will  be  seen 
by  a  reference  to  3d  Oowen,  651." 

§  59  not  ena>cted,  being  rendered  unnecessary  as  to  future  cases  by 
the  new  provisions  introduced  by  the  legislature.  "'^  59.  If  any  will 
in  writing,  purporting  to  be  a  disposition  of  both  real  and  personal 
estate,  shall  not  be  attested  and  subscribed  in  the  manner  required  by 
law  in  order  to  pass  real  estate,  the  same  shall  not  be  deemed  to  be  a 
will  of  personal  estate." 

Original  note.  "It  is  one  of  the  most  perplexing  questions  in  our 
law,  how  and  in  what  cases  a  will  that  has  been  Iramed  to  make  mt 
entire  disposition  of  a  man's  estate,  and  fails  in  one  particular,  can  be 
good  in  another.  The  provisions  of  such  a  will  are  almost  certain  to 
be  connected  with,  and  dependent  on  each  other.  By  permitting 
some  of  them  to  go  into  operation  while  others  fail,  the  greatest  injus- 
tice may  be  done,  and  the  favorite  vie^s  of  the  testator  in  the  dispo- 
sition of  his  property,  may  be  defeated.  The  just  rule  would  seem  to 
be,  that  the  will  should  be  entirely  abrogated.  The  above  section  has 
been  prepared  from  these  considerations;  it  is  taken  from  the  laws  of 
Massachusetts,  1st  vol.  p.  94,  ^  9." 

[S  60.  Same  as  ^  52  R.  S.]  Original  note.  "It  is  presumed  this  sec- 
tion only  requires  to  be  read,  to  be  admitted  as  perfectly  just.  It  is 
taken  from  the  laws  of  Massachusetts,  vol.  1,  p.  94,  sec.  8;  and  the 
laws  of  Virginia,  1st  vol.  revised  code,  p.  376,  sec.  6. 

[§  61.  Same  as  ^  53  R.  S.] 

Original  note.  "What  is  the  precise  effect  of  the  cancelling  or  revo- 
cation of  a  subsequent,  in  setting  up  a  prior,  will,  seems  very  ques- 
tionable, and  particularly  in  relation  to  wills  of  personal  property. 
In  the  courts  of  common  law,  the  presumption  (it  is  said)  is  in  favor 
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of  the  revival  of  the  fonner  will;  but  in  the  ecclesiastical  courts,  (to 
the  decisions  of  which,  it  is  supposed  by  many  that  our  surrogates  are 
bound  to  conform,)  either  an  opposite  presumption  prevails,  or  the 
case  is  considered  to  be  open  without  prejudice  to  the  examination  of 
testimony.  In  both  courts,  however,  the  law  is  undisputed  that  parol 
evidence  is  admissible  to  ascertain  the  real  intentions  of  the  testator, 
and  to  determine  the  fact  of  a  revival  of  his  will,  or  a  designed  intes- 
tacy. (4  Burr.  p.  2512;  Cow.  p.  1791;  1  Phil.  Eccles.  Rep.  p.  406,  446; 
2  Addam's  Eccles.  Rep.  116.)  It  is  this  rule  which  the  Revisers  pro- 
pose to  change  in  the  above  section,  by  adopting  the  presumption 
against  a  revival,  and  excluding  evidence  to  contradict  it.  It  seems 
to  them  that  the  admission  of  parol  evidence  in  any  case  to  ascertain 
the  intentions  of  the  deceased,  is  contrary  to  the  whole  spirit  and 
policy  of  the  statute  of  wills,  and  is  calculated  to  let  in  all  the  mis^ 
chiefs  which  its  salutary  provisions  were  framed  to  prevent.  It  is  true,, 
that  the  rigid  rule  proposed  by  the  Revisers  may  operate  in  some 
cases  to  defeat  the  intention  of  testators;  but  it  is  obvious  that  the 
same  objection  may  be  urged  against  the  observance  of  any  of  the 
solemnities  which  the  statute  requires.  The  whole  statute  proceeds 
on  the  principle  that  the  hazard,  that  in  some  cases  the  real  intentions 
of  the  deceased  may  be  violated,  and  his  bounty  be  intercepted  from 
the  persons  he  designated  to  share  it;  is  not  to  be  compared  with  the 
danger,  that  the  claims  of  those  whom  the  law  would  entitle  to  his 
estate,  may  be  defeated  by  fraud  and  peijury,  if  any  other  than  the 
most  certain  and  solemn  evidence  of  intention  is  permitted  to  be 
introduced.  In  this  country  especially,  we  should  not  hesitate  to 
carry  the  principle  of  the  statute  to  its  full  extent.  We  may  safely 
lean  in  favor  of  intestacy;  since  it  rarely  happens  that  the  disposi- 
tions of  a  disputed  will  are  as  just  and  equitable  as  those  which,  in 
the  event  of  its  being  set  aside,  the  law  provides.'* 

[g  63  to  69  of  this  edition  directed  to  be  inserted  in  the  Title  by 
amendatory  act  of  1830,  chap.  320,  §  16.]  Original  note  to  tliese  new 
sections.  *' There  was  no  provision  in  the  old  statute,  nor  is  any  con- 
tained in  the  new,  relative  to  the  proof  of  foreign  wills.  The  above 
sections  will  remedy  the  omission  in  a  manner  which  it  is  believed 
will  be  entirely  safe." 

"Ttflb  n. —  Of  the  granting  letters  testamentary  and  of  administration.^^ 

"Article  I. — 0/  granting  UtUra  testamentary y 

[§  1.  Same  as  enacted.]  Original  note.  "Implied  in  3d  section  of 
act  relative  to  courts  of  probates,  1  B.  L.  p.  444." 

[5  2.  Same  as  enacted,]  Original  note.  "New;  introduced  in  order 
to  give  an  opportunity  to  parties  interested  to  make  objections." 

S  3.  En4icted  with  variations^  g  3,  B.  8. 

Original  note.  "By  the  common  law  an  infant  at  seventeen  may  be 
an  executor,  but  his  powers  are  so  limited  and  clogged,  that  his  func- 
tions can  not  be  exercised  without  great  diflSculty  and  expense.  In 
England,  by  the  statute  of  39  Geo.  Ill,  ch.  87,  they  are  required  to  be 
of  full  age.  This  was  passed  in  consequence  of  the  many  difficulties 
that  arose;  vide  Toller's  Law  of  Executors,  &c.  p.  355."  [The  third 
sub.  of  this  ^  as  enacted  was  amended  by  the  amendatory  act  of  1830, 
v.— 80  ^  T 
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ehap.  320,  ^  17.]  Original  note  to  amendment  "The  propriety  of  so 
amending  the  law  as  to  allow  resident  aliens  to  administer,  has  been 
strongly  recommended  to  the  Revisers  by  the  able  and  experienoed 
surrogate  of  New-York." 

[g  4  Same  as  enacted.]  Original  note.  *'  The  law  on  the  question 
of  a  married  woman  being  entitled  to  letters,  without  the  consent  of 
her  husband,  is  very  unsettled." 

[S  5,  6.  Same  as  enacted.] 

Origiiial  note  to$  6,  '*  New.  We  find  in  many  of  the  states,  that 
the  executors  are  required  to  give  bonds,  like  administrators,  and  we 
have  hesitated  much  whether  such  a  provision  ought  not  to  be  here 
introduced.  When  it  is  considered  that  an  executor  is  a  mere  trustee 
for  others,  and  that  a  testator  ought  not  to  be  permitted  to  subject 
his  creditors  to  the  hazard  of  4oss,  by  placing  his  property  in  irrespon- 
sible hands,  a  reason  for  the  provision  will  be  perceived^  On  the 
other  hand,  few  responsible  persons  might  be  willing  to  take  the 
burthen  of  an  executorship,  together  with  the  trouble  of  procuring 
sureties  and  the  liabilities  of  a  bond.  The  safer  course  appeared  to 
be  that  adopted,  of  giving  an  opportunity  for  creditors  to  object,  and 
leaving  it  to  the  determination  of  the  surrogate." 

f§  7.  Same  as  ^  8  R.  S.]     Original  note.  "  New  in  form." 

[§  16.  Same  as  ^  17  R.  S.  except  that  the  words  ''  the  sole  or  survUh 
ingy^  were  substituted  by  legislature  for  "an,"  as  reported.] 

Original  note.  "  New,  and  changing  a  principle  of  the  present  law. 
The  consequence  of  letting  estates  pass  from  executor  to  executor,  is 
that  they  are  never  settled.  The  intervention  of  a  new  administra- 
tor, will  have  a  tendency  to  bring  them  to  a  close.  The  appointment 
of  an  executor  is  9l  personal  trust,  and  it  is  against  all  the  analogy  of 
the  law  to  allow  such  a  confidence  to  be  delegated.  Most  of  the 
other  states  whose  laws  have  been  consulted,  have  such  a  provision 
as  is  contained  in  the  above  section." 

[S  20.  Same  as  ^^  21  R.  S.]  Original  note.  "  These  provisions  are 
new.  They  are  a  substitute  for  requiring  bonds  in  the  first  instance, 
of  executors." 

'*  Article  IL — Of  granting  leUers  of  adminigtraUoh  with  (he  tnU  annexed,  and  in  comm  of 

intestacyy 

[S  24.  Same  as  ^  26  R.  S.]  Original  note.  ''  3d  section  of  act  rela- 
tive to  court  of  probates,  &c.  p.  445 ;  and  1st  section  of  act  of  1823, 
relative  to  those  courts,  p.  62.  By  an  act  of  November  9th,  1824 
page  322,  any  surrogate  of  any  county  is  authorized  to  grant  letters 
on  the  estates  of  persons  not  inhabitants,  dying  without  leaving  any 
property  in  this  state.  The  utility  of  such  a  provision  is  not  per- 
ceived ;  for  if  there  be  no  property  in  the  state,  letters  of  administnir 
tion  cannot  be  wanted.  The  act  of  1824  is  therefore  omitted,  as 
unnecessary,  and  as  leading  to  great  perplexity  and  dispute;  for  as  it 
gives  concurrent  powers  to  all  the  surrogates  of  the  state,  lett^s 
granted  by  either,  would  have  equal  validity. 

"  The  preceding  sections  have  been  drawn,  with  a  view  to  prevent 
confiicts  of  jurisdiction  in  those  cases  where,  by  the  act  of  1823, 
several  surrogates  would  have  power  to  act." 
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[3  25.  Same  as  §  26  R.  S.]  Original  note.  "  Part  of  6th  section  of 
act  relative  to  courts  of  probates,  1  R.  L.,  445,  varied." 

[§  26.  Same  as  §  27  R.  S.  except  that  the  word  "««c/i,"  in  the 
beginning  of  the  section,  was  omitted  by  the  legislature ;  and  that 
the  words  ** county  treasurer ^'^  were  substituted  for  '^district  attorney.''] 
Original  note.  *'  17tii  section  of  act  concerning  executors,  &c.  1  R.  L. 
p.  314 ;  3d  section  of  act  concerning  court  of  probates,  1  R.  L.  p.  445 ; 
much  simplified,  according  to  the  practice  and  the  law  as  now  under- 
stood ;  and  many  occasions  for  contest  respecting  preferences,  removed. 
In  title  6,  it  is  proposed  to  make  district  attomies,  public  administra- 
tors in  the  other  counties  besides  New  York." 

[S  27,  28.  Same  as  ^  28,  29  R.  S.  with  a  mere  verbal  difference.] 
Ortginai  note  to  ^  28.  *'  17th  section  of  act  relative  to  executors,  &c.  1 
R.  L.  314,  gives  the  husband  the  right  of  administering  in  such  case. 
If  there  be  property  and  debts  of  the  wife,  he  ought  to  be  made 
responsible  for  what  he  receives ;  and  if  he  will  not  take  out  letters  to 
protect  himself,  he  ought  to  be  presumed  to  have  property.  As  the 
law  now  stands,  the  assets  of  the  wife  in  the  hands  of  the  husband's 
executor,  would  probably  be  liable  to  the  husband's  debts ;  vide  Coke 
Litt  351,  in  Butler's  note.  This  is  proposed  to  be  remedied  in  the 
above  section.  It  is  a  question  still  undecided,  whether  the  represen- 
tatives of  the  husband  or  the  next  of  kin  of  the  wife,  are  entitled  to 
administration  of  her  assets,  which  were  left  unadministered  by  her 
husband,  This  question  is  also  propc^^  to  be  settled  by  the  above 
section." 

[S  29,  30.  Same  a^  ^  30,  31  R.  S.]  Original noU.  "Persons 
appointed  abroad  are  now  considered  in  practice  as  entitled  to  a 
preference.    They  are  of  course  to  give  bonds." 

[§  31.  Same  as  ^  32  R.  S.]  Original  note.  "  Partly  new,  and  partly 
declaratory  of  what  is  now  understood  to  be  the  law.  As  to  married 
women,  new,  but  designed  to  avoid  many  perplexities  arising  from 
letters  being  granted  to  them." 

[This  section  amended  by  act  of  1830,  chap.  320,  ^  18.]  Original 
note  to  amendment  of  1830.  "  The  propriety  of  so  amending  the  law 
as  to  allow  resident  aliens  to  administer,  has  been  strongly  recom- 
mended to  the  Revisers  by  the  able  and  experienced  surrogate  of 
New  York." 

[§  32,  33.  Same  as  ^  33,  34  R.  S.]  Original  note.  "Present  prac- 
tice, without  law  or  authority,  but  f^quently  indispensable." 

[%  35  partially  adopted  ^  36  JS.  &] 

Original  note.  *•  Part  of  same  section,  varied  so  as  to  require  publi- 
cation of  notice,  instead  of  posting  it  in  the  town  of  the  intestate's 
residence,  which  is  no  notice  whatever,  and  not  requiring  personal 
notice  where  the  next  of  kin  resides  in  the  remotest  part  of  the  state." 

[.§  36.  Same  as  ^  37  R.  S.]  Original  note.  "Part  of  the  same  sec- 
tion, supposed  to  be  improved,  by  making  it  the  duty  of  the  applicant 
to  show  affirmatively  that  there  are  kindred." 

[§  37.  Same  as  ^  38  R.  S.,  except  that  the  words  "an J  the  returning 
an  inventory  thereof  at  the  conclusion  of  the  section  as  reported, 
were  omitted  by  the  legislature.]     Original  note.    "A  collector  is 
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appointed  in  these  cases,  in  England,  and  several  states.    Whether 
our  surrogates  now  possess  the  power,  is  questionable." 

"Article  III. —  Oeneral  provisiona  rdaiing  to  Utters  testamentary  and  of  administration^  mtB- 
odlaneous  provisions  respecting  the  duties  ofsvarogates  and  the  recording  ofvnUs  and  letters,** 

[S  48,  49,  as  reported^  not  enacted;  lut  ^  48  JB.  j8f.  substituted.'] 

Original  note.  ''16th  section  of  act  1  R.  L.  445,  in  part:  varied 
to  make  it  compulsory  on  the  surrogate  to  renounce.  Since  there 
is  no  other  tribunal  competent  to  take  the  proof  of  such  will,  much 
difGiculty  will  be  obviated  by  prohibiting  the  surrogate  from  acting  in 
a  situation  inconsistent  with  his  official  duties." 

[§  48  R.  S.  was  amended  by  act  of  1830,  chap.  320,  <^  19,  by  adding 
at  the  end  thereof  the  words  ''or  sli4iU  he  a  tcitness  theretOf^^  and  also 
by  inserting  between  the  words  "ecccittor"  and  ^Hny^^  the  words  "<w^ 
trustee.'']  Original  note  to  amendment  of  1830.  "The  cases  provided 
for  in  these  alterations  are  equally  within  the  object  of  the  provision." 

[S  51,  52,  53,  54.  Same  as  <^  50  to  53  R.  S.]  Original  note.  "There 
is  an  obvious  defect  in  the  existing  law,  in  the  cases  above  provided 
for,  which  we  have  sought  to  remedy." 

[§  54  R.  S.  inserted  by  legislature;  but  by  act  of  1830,  chap.  320, 
^  21,  new  section  substituted  therefor.]  Original  note  to  ammdment 
of  1830.  "The  office  of  surrogate  is  one  of  those  in  which  a  vacancy 
should  never  be  permitted." 

[§  56.  Same  as  enacted,  except  that  the  word  ^'officer^''  was  substi^ 
tuted  by  the  legislature,  for  "  surrogate  or  first  judge.'']  Original  note. 
"Declaratory  of  what  is  supposed  to  be  the  existing  law;  vide  1 
Phillips'  Ev.  p.  245." 

[g  57.  Substantially  same  as  ^  57  R.  S.,  except  last  clause  after 
the  word  "oj^e,"  added  by  the  legislature.]  Original  note.  "New. 
Necessary  to  detect  impositions  and  to  enable  the  surrogate  to  make 
a  return  on  an  appeal  being  entered." 

[S  58.  Same  as  enacted.]  Original  note.  "Part  of  the  7th  section 
of  the  same  act,  which  declares  that  such  records  shall  have  the  same 
force  as  those  of  the  judge  of  probate.  It  is  presumed  they  are  con- 
clusive.   It  seemed  proper  to  declare  their  effect  explicitly." 

[§  59.  Same  as  enacted.  Original  note.  "Taken  from  laws  of  1823, 
p.  62,  and  extended  to  similar  cases,  and  provisions  made  for  the 
expense." 

[g  60.  Same  as  enacted.  Original  note.  "The  13th  section  of  the 
act  concerning  executors,  1  R.  L.  p.  313,  which  was  borrowed  from 
the  act  of  43d  Eliz.  ch.  8,  does  not  precisely  express  the  intent." 

"Title  III. —  0/  tike  duties  of  executors  and  administrators  in  taking  and 
returning  inventories^  in  the  payment  of  debts  and  legadeij  in  making  distri- 
bution  to  next  ofkin^  and  in  accounting," 

"Article  I. — Of  their  duties  in  taking  and  returning  inventories** 

[5  1.  Same  as  enacted.]  Original  n^ote.  "New.  The  present  act 
(1  R.  L.  311,  ^  1),  requires  that  legatees,  creditors  or  next  of  kin,  shsJl 
be  appraisers,  which  is  generally  impracticable,  without  great  trouble 
and  expense,  and  when  done  leads  to  disputes.  It  is  deemed  better 
to  have  persons  wholly  disinterested,  especially  as  those  who  caa  be 
conveniently  notified,  are  required  to  have  notice." 


Digitized  by  LjOOQ IC 


CHAP.  VI.]  REVISERS'  REPORTS  AND  NOTES,  Ac.  877 

[S2.  Same  as  enacted.]  Original  jwte.  "1st  ^  of  act  concerning 
executors,  &c.,  p.  341,  and  partly  new  as  to  several  inventories." 

[§  3.  Same  as  enacted,  except  that  the  first  clause  was  reported  as 
follows:  "Notice  of  such  appraisement  shall  be  given  by  personally 
serving  the  same  on  the  legatees  and  next  of  kin,  residing  in  the 
county  where  such  property  shall  be,  five  days  previously,  and  by 
posting  it  in  three  of  the  most  public  places  of  the  town."]  Original 
note.  "  New.  It  is  the  foundation  of  all  proceedings,  and  some  care 
should  be  taken  to  have  it  just." 

[g  6  ew  reported.']  "'^  6.  The  following  property  shall  be  deemed 
assets,  and  shall  go  to  the  executors  or  administrators,  to  be  applied 
and  distributed  as  part  of  the  personal  estate  of  their  testator  or 
intestate,  and  shall  be  included  in  the  inventory  thereof: 

"1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to  year; 
and  estates  held  by  him  for  the  life  of  another  person,  which  shall  not 
have  been  devised  by  him.  (1) 

"  2.  The  interest  which  may  remain  in  the  deceased  at  the  time  of 
his  death,  in  a  term  for  years,  after  the  expiration  of  any  estate  for 
years  therein  granted  by  him  or  any  other  person.  (2) 

"  3.  Lands  devised  to  an  executof  for  a  term  of  years,  for  the  pay- 
ment of  debts.  (3) 

"  4.  Things  annexed  to  the  freehold  or  to  any  building,  which  may 
be  severed  without  prejudice  to  a  building.  (4) 

"  5.  Things  so  annexed  for  the  purpose  of  trade  or  manufacture, 
and  not  so  ftxed  into  the  wall  of  a  house  as  to  be  essential  to  its  sup- 
port. (5) 

"  6.  The  crop  on  the  land  of  the  deceased,  by  him  begun.  (6) 

"  7.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion,(7)  excepting  grass  growing  and  fruit  not  gathered.  (8) 

"  8.  Rent  reserved  to  the  deceased,  which  had  accrued  at  the  time 
of  bis  death.  (9) 

"  9.  Debts  secured  by  mortgages,  bonds,  notes  or  bills ;  accounts, 
money  and  bank  bills  or  other  circulating  medium,  things  in  action, 
stock  in  any  company,  whether  incorporated  or  not. 

"  10.  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,  provi- 
sions and  every  other  species  of  personal  property  and  effects  not 
hereinafter  excepted." 

Original  note.  "  It  seemed  important  to  give  information  to  execu- 
tors, administrators  and  appraisers,  of  the  description  of  property 
which  was  committed  to  their  charge.  The  decisions  of  the  courts 
have  fluctuated  in  respect  to  some  of  the  articles  enumerated ;  and  it 
is  desirable  that  the  law  relating  to  them  should  be  made  as  perma- 
nent as  it  can  be  by  legislative  authority. 

"  It  has  been  supposed  that  the  same  legal  character  should  be  given 
to  an  article,  without  reference  to  the  parties  in  controversy ;  and  that 
therefore  certain  fixtures  which  are  deemed  chattels  as  between  land- 
lord and  tenant,  should  be  considered  in  the  same  light  as  between 
executor  and  heir.  A  reference  to  Toller's  Treatise  at  p.  199,  and  to  6 
Oowen's  Eep.  666,  will  exhibit  the  uncertainty  of  the  law  on  this  point. 
It  ought,  at  all  events,  to  be  definitively  settled. 

''For  these  reasons  this  section  has  been  drawn  with  great  care,  so. 
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as  to  enumerate  those  articles  which  are  likely  to  occasion  donbt,  to 
settle  some  disputed  cases,  and  yet  to  include  every  thing  which  ought 
to  be  included,  by  the  use  of  general  terms,  and  at  the  same  time  to 
protect  the  heir*  The  following  references  will  show  the  authority  for 
different  parts  of  the  section: 

"  (1)  S  4,  1  R.  L.  365,  as  to  estates  p&r  auter  vie.  The  statute  29 
Oharles  II,  ch.  3,  ^  12,  declares  to  be  assets  those  estates  per  auter  me 
to  which  the  heir  does  not  succeed  as  special  occupant.  If  the  heir 
takes  as  special  occupant,  then  they  become  assets  in  his  hands.  Our 
statute  has  not  made  any  exception,  and  it  has  been  followed  in  this 
subdivision. 

"(2)  Toller,  106, 107.    Thos.  Jones,  170.    11  Viner  Ab.  240, 

"(3)  Toller,  106. 

**  (4)  &  (5)  Toller,  199,  in  the  words  used  by  the  courts, 

•*(6)  ib,  (7)  7  Mass.  Rep.  34.    ToUer,  150. 

"(8)  Toller,  193,  196. 

"(9)  ^  18  and  27  of  act  concerning  distresses,  1  R.  L.  p.  439,  443.** 

[The  only  material  alterations  made  by  the  legislature,  are  in  subs. 
1,  3  and  5,  and  the  omission  of  sub.  4  as  reported.] 

[§  7.  Same  as  enacted  ^  8  R.  S.  except  that  the  words  '^preceding 
sizW*  were  substituted  for  ''last,"  as  reported.]  OrigUuU  note.  *' In- 
serted from  abundant  caution." 

g  8.  Original  note.  **  Act  of  1824,  p.  32;  which  makes  the  above  pro- 
vision in  relation  to  all  articles  exempt  from  distress  for  rent.  The 
above  are  exempted  by  laws  of  1815,  p.  231;  of  1816,  p.  195;  of  1819, 
p.  118.  It  was  deemed  highly  useful  to  insert  thebi  at  large.  The 
words  in  italics,  '  the  clothes  of  a  widow,  and  her  ornaments  proper  for 
her  station,^  in  the  4th  sub.  are  new,  but  inserted  because  those  arti- 
cles are  exempt  by  the  common  law.  The  exemption  is  extended  in 
the  above  sections,  to  widows  without  children." 

[§  10.  Substantially  same  as  ^  11  R.  S.]  Original  note.  "New: 
inserted  as  well  to  insure  a  faithful  inventory,  as  to  protect  executors, 
who  are  not  generally  aware  that  they  are  responsible  for  debts,  unless 
returned  desperate,  or  proved  by  them  to  be  so.  It  will  also  preserve 
evidence  of  the  contents  of  the  papers,  in  case  of  their  loss." 

[S  11.  Same  as  <^  13  R.  S.  except  that  in  the  <^  as  reported  the  word 
**bare^^  preceded  ^^Tiaming.^*] 

Original  note.  "Laws  of  Maryland,  1798,  c.  101,  ^  20.  The  debt  of 
an  executor  is  now  liable  to  creditors,  and  in  some  cases  to  legatees; 
but  when  not  required  for  these  purposes,  it  is  discharged  or  belongs 
to  the  executors,  and  is  not  to  be  distributed  among  the  next  of  kin, 
unless  it  appear  on  the  face  of  the  will  that  the  testator  did  not  intend 
to  discharge  the  debt,  2  Oowen's  Rep.  809.  Few  persons  are  aware 
of  this  rule;  and  as  well  to  avoid  the  disputes  that  arise,  as  to 
establish  what  is  believed  a  just  rule,  this  section  is  copied  substan- 
tially from  the  laws  of  Maryland.  Since  an  allowance  is  made  to 
executors  for  their  services,  the  reason  of  the  old  rule  has  ceased. 
The  case  of  Gardner  vs.  Miller,  19th  Johns.  Rep.  188,  shows  how 
strongly  the  supreme-court  leans  against  that  rule." 

[S  12.  S^me  as  ^  14  R.  S.] 

'  final  note.  "  The  preceding  11th  section  proTides  for  tiie  ease  of 
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a&  impHed  bequest  or  discharge  of  a  debt  due  from  the  executor;  but 
it  does  not  reach  the  case  of  an  express  discharge  or  bequest  of  such 
a  debt,  or  of  debts  due  from  other  persons.  The  express  bequest  of 
any  debt  by  a  testator,  will  not  affect  creditors;  but,  by  the  existing 
law,  a  testator  may  by  will  discharge  any  of  his  debtors,  even  though 
such  discharge  may  occasion  a  deficiency  of  assets  to  pay  his  cre- 
ditors. This  holds  out  to  testators  who  have  debts  due  to  them  from 
children  or  other  relatives  sufficient  to  pay  all  their  own  debts,  but 
who  are  otherwise  insolvent,  a  temptation  to  commit  a  fraud  npon 
their  creditors,  in  their  last  moments;  and  is  repugnant  to  the  great 
moral  principle,  'that  men  should  be  just  before  they  are  generous/ 
The  above  section  has  been  drawn  to  declare  and  settle  the  law." 

[S  14.  Same  as  ^  15  B.  S.  except  that  the  words  ^'who  granted  letters 
of  administration*^  were  omitted  by  the  legislature  after  ^^ surrogate  "^ 
Original  note.  ''1st  section  of  act  concerning  executors,  &c.  p.  311, 
varied  in  prescribing  a  shorter  time,  as  new  inventories  may  be  made 
whenever  property  is  discovered." 

[§  15.  Same  as  ^  16  B.  S.]  Original  note.  "1st  section  of  same  act, 
and  laws  of  1821,  p.  46;  the  oath  somewhat  varied  and  enlarged." 

[S  16, 17.  Same  as  §  17, 18  R.  S.]  Original  note.  "Implied  in  §  11 
of  act  concerning  court  of  probates,  &c.  p.  448,  varied  so  as  to  require 
a  previous  summons." 

[S  18, 19,  20.  Same  as  %  19, 20, 21  B.  S.]  Original  note.  "New,  but 
deemed  highly  necessary.  There  is  now  no  power  to  vacate  the 
appointment  of  an  executor  or  administrator,  without  resort  to  the 
court  of  chancery." 

[S  21.  Same  as  ^  22  B.  S.  except  that  the  legislature  added  the 
words  "ti|Mm  oath*'  after  '^delivering**']  Original  note  "New.  To 
supply  a  defect  in  ^  12, 1  B.  L.  448." 

"Abticle  IL — 0/  the  duHes  of  executors  and  adrMnietraiorn  in  Hie  payment  of  debie  and 

legacies" 

[§  24.  Same  as  ^  25  B.  S.]  Original  note.  "Pursuant  to  practice, 
although  no  express  authority;  credit  is  essential  to  have  the  pro- 
perty bring  near  its  value." 

[§  25.  Same  as  ^  26  B.  S.]  Original  note.  "Oonformable  to  law 
and  practice." 

[g  26  as  reported;  enacted  with  vacations  %  27  B.  S.] 

Original  note.  "It  seemed  useftd  to  declare  the  order  of  payment 
of  debts,  for  the  information  of  executors,  and  to  settle  disputes. 

"  (1)  Debts  due  to  the  United  States,  of  all  descriptions,  must  be  first 
paid,  2d  Granch's  Bep.  258.  The  5th  section  of  an  act  of  congress,  in 
the  2d  vol.  of  last  edition  of  laws  of  U.  S.  p.  595,  declares  that  when 
the  estate  of  a  debtor,  in  the  hands  of  his  administrator,  shall  be 
insufiicient  to  pay  all  his  debts,  those  to  the  United  States  shall 
be  first  satisfied;  and  as  they  must  of  course  be  paid  when  there  is 
sufficient  property,  it  seemed  better  to  declare  at  once  l^eir  preference 
in  all  cases,  that  executors  may  not  incur  the  risk. of  the  contingency. 
A  similar  pr^erence  is  given  by  the  laws  of  the  United  States,  to  the 
sureties  of  such  a  debtor. 

"(2)  Necessary,  as  the  personal  property  is  liable  to  be  sold  for 
taxfis  in  tiiie  county;  those  assessed  in  another  county  are  charges 
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upon  the  land  only.  This  direction  will  save  much  dispute  between 
executors  and  heirs,  or  their  guardians. 

"(3)  The  law  respecting  the  order  of  payments  is  preserved,  except 
in  the  case  of  specialties  or  sealed  instruments,  which  are  reduced  to 
the  same  class  with  notes,  &c.  If  there  even  was  any  reason  for  giving 
them  a  preference  arising  from  the  supposed  sanctity  of  a  seal,  or  the 
inability  of  men  to  write,  it  would  seem  to  have  ceased.  The  differ- 
ence between  those  debts  has  been  for  many  years  abolished  in  this 
state,  in  respect  to  their  being  a  charge  upon  the  real  estate  of  the 
debtor.  It  is  also  a  settled  rule  of  the  court  of  equity,  to  distribute 
assets  without  regard  to  specialties,  vide  4  John.  Ch.  Rep.  619.  Either 
this  rule  should  be  abrogated,  or  the  common  law  should  be  altered; 
for  upon  such  a  subject  there  ought  not  to  be  different  rules  in  differ- 
ent courts.  Any  creditor  by  filing  his  bill  may  now  obtain  the  benefit 
of  the  equity  rule;  ought  not  such  a  temptation  to  accumulate  costs 
upon  an  estate  already  insolvent,  to  be  removed?" 

[§  28.  Same  as  ^  31  R.  S.] 

Origi/iiainote.  "By  the  existing  law,  the  commencement  of  a  suit 
gives  a  preference  to  the  claim  so  prosecuted,  over  others  of  the  same 
class.  But  this  may  be  defeated  by  the  confession  of  a  judgment  to 
another  creditor,  thus  giving  to  an  executor  the  power  of  selecting  his 
favorite  creditor,  who  is  to  be  paid  at  the  expense  of  all  the  others! 
The  injustice  of  this  power  is  palpable.  It  was  probably  sanctioned 
in  order  to  prevent  one  creditor  Irom  grasping  all  the  estate  by  his 
vigilance.  The  better  remedy  would  seem  to  be,  to  destroy  the  pre- 
ference given  to  claims  prosecuted,  and  thus  the  temptation  to  mul- 
tiply costs,  would  be  removed,  while  the  reason  for  giving  to  executors 
the  right  of  preferring  creditors  by  a  judgment,  would  cease.  The 
principle  of  these  sections  is  admitted  by  the  existing  law,  which 
allows  an  executor  to  confess  a  judgment  for  the  benefit  of  all  the 
creditors,  and  thus  d^troy  preferences. 

[§  29  as  reported;  partUxUy  enameled  in  §  32  JR.  S.'] 

Original  note.  "This  follows  from  the  principle  of  distributing  the 
assets  equally,  as  otherwise,  a  plaintiff  would  compel  payment.  It  is 
the  same  rule  that  prevails  in  the  court  of  chancery,  which  will  restrain 
suits  at  law  after  a  bill  filed  for  an  account,  and  a  disclosure  of  asseta; 
4  John.  Oh.  Rep.  619.  As  the  executor  will  have  eighteen  montibs  to 
close  his  accounts,  neither  he  or  the  estate  should  be  subject  to  costs, 
or  to  be  harassed  during  that  time.  Provision  will  be  made  in  a 
subsequent  section,  for  making  judgments  evidence  of  the  debt,  in 
the  accounting  of  the  executor,  so  that  the  plaintiff  will  have  a  better 
remedy  in  the  decree  of  the  surrogate,  than  by  execution  in  tJie  first 
instance." 

[§  30.  Same  as  ^  33  R.  S.]  Original  note.  "An  early  exhibition  of 
the  administrator's  claims  will  tend  to  an  adjustment  of  the  estate; 
its  allowance  by  the  surrogate  will  enable  other  creditors  to  know  its 
extent.  There  can  be  no  reason  for  retaining  the  preference  of  an 
administrator's  debt  over  others,  especially  if  tilie  pr^erence  obtained 
by  suit  is  abolished." 

[g  34.  Same  aB  ^  37  R.  S.]  Original  note.  "The  object  of  this  and 
the  succeeding  section,  is  to  afford  to  administrators  a  short  and  cheap 
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mode  of  ascertaining  the  debt«  against  an  estate,  and  to  make  it  the 
interest  of  creditors  to  adjust  their  claims  amicably." 

[§  36,  35,  36.  Same  as  §  39,  40,  41  R.  S.,  except  the  words  after 
^^pravisionsy'  in  §  41  R.  S.,  added  by  the  legislature.]  Original  note. 
"The  discretionary  power  of  awarding  costs  is  coutbrmable  to  the 
rule  in  equity.'* 

[S  37  partially  enacted  in  §  42  R.  S.,  which  was  first  numbered 
^43;  a  section  which  had  been  passed  as  ^  42,  being  stricken  out  by 
act  of  Dec  10,  1828,  by  which  act  §  42  R.  S.  was  also  amended.] 
Original  note.  "The  object  of  the  foregoing  provisions,  is  to  compel 
creditors  to  be  vigilant,  and  to  prevent  unnecessary  costs." 

[S  38.  Same  as  ^  43  R.  S.]     Original  note.  "Existing  law." 

[g  40.  Same  as  ^  45  R.  S.]  Original  note.  "  Conformable  to  exist- 
ing law;  vide  Preston  on  Legacies,  p.  49-276." 

[g  41.  Same  as  ^  46  R.  S.]  Original  note.  "Defining  the  sum 
which  may  be  paid,  which  is  left  uncertain  by  the  existing  law." 

[S  42,  43,  44,  45,  46.  Same  as  §  47  to  51  R.  S.] 

Original  note.  "The  provisions  in  our  law  respecting  the  payment 
of  legacies,  are  quite  defective.  1  R.  L.  314,  315.  The  act  which 
requires  a  bond  in  all  cases  to  be  given,  to  refund  a  legacy,  operates, 
when  the  legatees  are  minors,  either  to  prevent  its  payment,  and  to 
occasion  its  consequent  retention  in  the  hands  of  the  administrator; 
or  to  subject  the  guardian  and  sureties  to  a  certain  loss,  if  debts  should 
appear.  For  what  is  to  be  done  with  the  legacy  after  it  is  paid?  If 
applied  for  the  benefit  of  the  legatee,  the  fund  for  remuneration  is 
gone;  and  if  not  so  applied,  it  is  useless  to  pay  it.  The  same  diffl- 
culties  exist,  but  to  a  greater  extent,  from  requiring  bond  to  be  given 
by  next  of  kin,  before  distribution  is  made.  They  are  almost  univer- 
sally minors,  requiring  the  fund  for  their  support.  If  it  is  exhausted, 
their  guardians  or  sureties  have  to  make  up  the  deficiency.  This 
system  leads  to  sham  sales  of  the  property  at  nominal  prices,  in  order 
to  avoid  responsibility,  and  th^is  infant  heirs  are  left  entirely  at  the 
mercy  of  the  executor  or  administrator.  We  have  therefore  proposed 
to  omit  the  provision  requiring  a  bond  from  legatees  and  next  of  kin, 
after  a  year;  and  instead  of  it,  to  make  it  the  interest  of  creditors  to 
present  their  claims  early  (as  it  is  their  duty  to  be  vigilant),  and 
to  look  to  the  legatees  and  next  of  kin,  if  there  be  unnecessary  delay 
in  presenting  claims. 

/•There  are  no  provisions  whatever  in  our  law,  to  protect  an 
executor  for  the  payment  of  legacies  where  the  legatees  are  minors, 
without  suit.  In  1  Johns.  Oh.  Itep.  p.  3,  it  is  decided  that  an  executor 
paying  to  a  guardian,  does  it  at  Ins  peril.  Some  remedy  seems  indis- 
pensably necessary;  and  it  is  not  perceived  why  the  responsibility  of 
a  guardian  may  not  be  equivalent  to  that  of  an  executor.  The  estate 
will  be  sooner  settled  by  requiring  and  enabling  an  executor  to  pay 
over  all  moneys  in  his  hands,  as  soon  as  i>ossible.  In  England,  lega- 
cies may  be  paid  into  the  bank,  where  the  sum  -is  not  trifling;  and 
when  it  is  small,  it  may  be  paid  to  the  £gither.  Vide  Toller,  318,  &c." 
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"Aruolb  TTT — Of  ihe  dtUies  of  eosecutors  and  administraion  in  rendering  an  account^  and  in 
making  distribuHon  to  the  next  of  kin" 

g  48,  Same  as  ^  52  R.  S.]  Original  note.  "3d  §  of  act  of  R.  L.  p. 
311,  recognizes  the  right  of  creditors,  &c.,  to  compel  an  account." 

[g  49.  Same  as  <^  53  R.  S.,  except  the  words  ^'in  case  of  disobedience,*^ 
Inserted  by  the  legislature.]  Origindl  note.  *'  12th  section  of  act  con- 
cerning courts  of  probates,  &c.,  p.  448,  as  to  the  principle  of  enforc- 
ing order." 

[g  50,  51.  Same  as  §  54,  55  R.  S.]  Original  note.  "This  is  the 
settled  rule  on  accounting  in  the  court  of  chancery.  See  the  decision 
of  Chancellor  Kent,  in  2  Johns.  Oh.  Rep.  595 ;  and  deemed  useful  to  be 
enacted,  as  well  for  inforn^ation,  as  to  restrain  improper  allowances." 

[g  53  substantiaUy  enacted  <^  57  R.  S.]  Original  note.  "New; 
taken  from  the  laws  of  Maryland,  and  declaratory  of  existing  law." 

[g  54.  Same  as  ^  58  R.  S.,  except  the  words  "in  aU  oases, *^  and 
"  sluia  le  made,^'  inserted  by  legislature  in  last  clause.]  Original  note. 
"Laws  of  1817,  p.  292,  directed  a  rate  to  be  established  by  the  court 
of  chancery;  which  was  done  on  the  16th  October,  1817,  by  a  general 
rule.  Vide  3  Johns.  Oh.  Rep.  630;  which  is  adopted  in  the  above  sec- 
tion. The  part  in  reference  to  expenses,  is  in  the  words  of  the  act, 
and  conformable  to  the  exposition  by  Ohancellor  Sanford,  1  Hopkin's 
Rep.  p.  43." 

[g  55,  Same  as  <^  59  R.  S.]  Original  note.  "New:  obviously  neces- 
sary." 

^  66.  Same  as  ^  60  R.  S.]     Origindl  note.  "Vide  note  to  ^  63." 

[g  59,  60.  Same  as  §  63,  64  R.  S.]  Original  note.  "It  has  been 
suggested  by  a  gentleman  well  acquainted  with  the  subject,  that  the 
appointment  of  auditors  will  often  save  parties  much  trouble  and 
expense,  and  &cilitate  the  settlement  of  accounts." 

[g  63.  Same  as  ^67  R.  S.,  except  that  the  words  "/owr  weeks,'*  were 
altered  by  the  legislature  to  "  three  months.^^'} 

Original  note.  "It  is  a  source  of  great  anxiety  to  administrators 
and  their  sureties,  that  there  is  no  way  provided  for  a  final  settlement 
without  resort  to  the  court  of  chancery.  The  3d  section  of  the  act 
oonceming  executors,  &c.,  p.  311,  contemplates  a  settlement  on  cita- 
tion, and  the  11th  section  of  the  act  relative  to  the  court  of  probates, 
&c,  1  R.  L.  448,  authorizes  the  surrogate  to  call  the  administrator  to 
account,  and  an  account  rendered  on  such  citation,  would  perhaps  be 
conclusive  on  the  parties  who  appeared,  but  not  upon  others.  Defects 
in  vouchers,  which  might  be  supplied  at  the  time,  and  explanations 
which  could  be  given  while  the  subject  was  fresh,  can  not  ordinarily 
be  supplied  or  given  after  the  lai>se  of  years.  The  policy  of  allowing 
creditors  to  delay  is  not  perceived,  especially  when  the  interests  of 
trustees,  who  are  acting  for  the  benefit  of  others,  are  jeoparded  by  it 
Our  present  system  seems  throughout  to  invite  Creditors  to  sloth  and 
delay,  while  it  leaves  administrators  quite  unprotected.  The  above 
provisions  are  proposed  to  remedy  this  defect.  It  is  hoped  that  they 
are  so  guarded,  that  the  just  rights  of  all  will  be  protected ;  and  if 
there  be  any  hazard  of  injury  to  creditors,  it  must  be  determined 
whether  it  be  not  a  less  evil  than  those  attending  the  present  system. 
Our  law  now  recognizes  the  principle,  in  allowing  an  executor  to  file 
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a  bill  in  equity  fot  a  settlement,  the  decree  npon  which  is  conclusive. 
The  danger  of  allowing  the  settlement  in  the  first  instance  before  a 
surrogate  is  not  perceived,  so  long  as  the  right  of  appeal  to  the  court 
of  chancery  is  retained:  thus,  in  truth,  only  substituting  another 
mode  of  commencing  the  proceedings." 

[S  68,  69.  Same  as  §  72,  73  R.  S.,  except  a  slight  transposition  in 
%  73  R.  S.]  Original  note.  "The  object  of  these  sections  is  to  retain 
any  chattels  the  family  may  desire  to  preserve,  and  to  take  out  of 
the  hands  of  the  administrators  as  speedily  as  possible  the  effects 
of  the  estate,  so  as  to  close  his  accounts." 

[S  71,  (75  R.  S.)  Introductory  clause  substantially  the  same. 

Sub.  1.  Same  as  enacted. 

Sub.  2,  the  words  after  '^distributed^'*  reported  as  follows :  "  equally, 
to  every  of  the  next  of  kin  of  the  deceased  who  are  in  equal  degree,  and 
those  who  represent  them.** 

Sub.  3  R.  S.  inserted  by  the  legislature. 

Sub.  3  and  4,  same  as  sub.  4  and  5  R.  S.  except  the  word  "  tvife,** 
changed  by  the  legislature  to  "  vridma.** 

Sub.  5,  same  as  sub.  6  R.  S.  except  the  word  "  wife,**  wherever  it 
occurred  was  altered  to  ''widow**  and  the  following  words  after 
^'children,**  "and  no  representatives  of  them**  and  after  "widow** 
"and  a  mother,**  were  inserted  by  the  legislature.  Original  note  to 
sub.  5.  "  This  is  intended  as  a  substitute  for  the  proviso  in  the  16th 
section  of  the  act,  1  R.  L.  315,  and  is  in  conformity  to  the  interpreta- 
tion which  the  courts  have  given  it.    See  2  P.  Wms.  345;  1  Atk.  455." 

Sub.  6,  same  as  sub.  7  R.  S.  Original  note  to  sub.  6.  "  Declaratory 
of  the  existing  Jaw.    Toller,  302." 

Sub.  7,  same  as  sub.  8  R.  S.  Original  note  to  sub.  7.  "  Existing 
law.    Toller,  302." 

Sub.  8  and  9,  same  as  sub.  9  and  10  R.  S*  Original  note  to  sub.  9. 
"  This  subdivision  is  an  interpretation  of  the  terms  '  legally  represent- 
ing their  stocks,*  used  in  the  original,  and  expresses  their  effect." 

Sub.  10,  11,  same  as  sub.  11,  12  R.  S.  Original  note  to  sub.  11. 
"  This  is  the  established  construction  of  the  statute,  conformable  to 
the  rule  of  the  civil  law."  Sub.  13  R.  S.  adopted  from  the  Revisers' 
note.] 

Original  note  to  section.  "  The  16th  section  of  the  act  concerning 
executors,  &c.  p.  314,  was  copied  nearly  verbatim,  from  the  English 
statutes  of  22  and  23  Oar.  11,  cap.  10,  and  1  Jac.  II,  cap.  17,  both  of 
which  are  stated  by  Lord  Hardwick,  in  one  of  the  cases  above  referred 
to,  *  to  be  very  incorrectly  penned.'  The  Revisers  have  conformed 
these  parts  of  the  section  which  were  most  defective,  to  the  decisions, 
but  have  made  no  alterations  in  principle.  The  term  *  deceased,'  has 
been  substituted  for  '.intestate,'  in  order  to  provide  for  the  case  where 
there  is  a  will  which  does  not  bequeath  the  estate,  and  omitting  the 
part  respecting  advancement  as  being  more  proper  for  a  separate  sec- 
tion. The  Revisers  respectfully  suggest  that  the  following  subdivi- 
sion might  with  great  propriety  be  added.  It  is  found  in  the  laws  of 
several  states. 

"  8.  If  the  deceased  leave  a  wife,  and  no  child,  parent,  grandchild, 
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brothers  or  sisters,  or  a  brother's  or  sister's  child,  such  widow  shall  be 
entitled  to  the  whole  of  the  surplus. 

"  The  Revisers  also  suggest  the  following  subdivision,  as  fixing  the 
interpretation  to  the  statute,  and  declaratory  of  the  existing  law,  on 
a  point  which  seems,  from  the  authorities,  to  be  involved  in  some 
doubt ;  viz. :  the  cases  in  which  posthumous  children  and  relatives 
may  take  under  the  statute.  That  such  children  and  relatives  may 
take  in  some  cases,  is  settled ;  but  the  proper  limitations  of  the  rule, 
and  who  are  to  be  considered  as  such,  is  unsettled.  (See  Barnardisten's 
Oases  in  Chancery,  272,  and  1  Ves.  Sen.  156.) 

''  9.  Descendants  and  next  of  kin  of  the  deceased,  in  existence  at 
the  time  of  his  death  but  bom  thereafter,  shall  take  in  the  same 
manner  as  if  they  had  been  bom  in  the  lifetime  of  the  deceased,  and 
had  survived  him. 

"  In  the  laws  of  Maryland,  (Laws  of  1798,  chapter  101,  and  chapter 
11  of  the  act,)  a  provision  will  be  found,  that  was  intended  for  the 
same  purpose  as  the  above,  though  its  terms  and  effect  are  different." 

[§  74.  Same  as  <§  78  R.  S.  except  the  words  "  within  the  meaning  of 
the  two  last  sectionSj  nor  shaM  tlwse  sections  a/pply  in  any  case  where 
there  shall  ie  any  real  estate  of  the  intestate  to  descend  to  his  heirs" 
added  by  the  legislature.] 

Original  note.  *'  1  R.  L.  314,  ^  16.  The  above  three  sections  are 
substantially  taken  from  the  laws  of  Maryland ;  and  are  supposed  to 
egcpress  the  intent  of  the  statute  more  clearly  than  the  present  act* 
It  seems  useful  to  declare  what  shall  not  be  advancements  The 
decisions  on  this  subject  are  very  various,  and  somewhat  complicated; 
but  the  principle  above  stated,  seems  to  have  governed  them." 

[S  76.  Same  as  §  80  R.  S.  except  that  the  legislature  inserted  the 
words  "  a  distributive  sha/re  is  to  hepaidj^^  instead  of  "  any  such  distri- 
bution is  ordered  to  be  made^^^  as  rei)orted.]  Original  note,  "  It  would 
seem  from  1st  John.  Oh.  Rep.  p.  3,  that  payments  of  distributive 
shares  cannot  be  made  to  guardians'  of  minors.  But  what  is  to  be 
done  with  them  ?  The  above  provision  seems  to  guard  the  interests 
of  infants,  as  guardians  must  give  security,  and  it  is  left  to  the  dis- 
cretion of  the  surrogate  to  judge  of  the  propriety  of  the  payment." 

[S  78,  79.  Same  as  ^  82,  83  R.  S.  except  that  the  words  "  then 
known^^'  in  §  83  R.  S.  were  inserted  by  the  legislature.]  Origi^ud  note 
to  §  79.  "New.  The  utiUty  of  the  provision,  it  is  supposed,  will  be 
obvious." 

•*TiTLB  IV- — Of  the  powers  and  duties  of  executors  and  administrators^  w  rda- 
turn  to  the  sale  and  disposition  of  the  real  estate  of  their  testator  or  irUestaic^^ 

[5  1.  Same  bs  enacted,  except  the  words  "  who  granted  ths  same,^ 
betbre  *'for  authority,'^  omitted  by  the  legislature.  By  amendatory 
act  of  1830,  chap.  320,  §  22,  the  words  **and  shdU  have  rendered  an 
OKicount  of  tlwi/r  proceedings  to  the  surrogate^  and  the  same  shall  have 
been  allowed  and  settled,  were  stricken  out.]  Original  note.  **  Part  of 
26th  section  and  of  23d  section  of  act  concerning  court  of  probates, 
&c.,  p.  463  and  450,  1st  vol.  The  time  in  which  application  is  to  be 
made,  limited  in  conformity  to  the  suggestion  of  Gh.  Kent,  in  6th 
John.  Oh.  Sep.  360." 
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Original  note  to  amendment  o/1830.  "  Several  surrogates  have  recom- 
mended the  propriety  of  this  change." 

[§  2.  Same  as  enacted,  except  that  the  section  was  broken  Into 
subdivisions,  and  the  words  "sncA  petitiony*^  inserted  by  the  legisla- 
ture.] Orighial  note.  "New,  but  deemed  necessary  as  the  foundation 
of  an  important  proceeding." 

[g  3,  4.  Same  as  enacted.]  Original  note.  "4th  section  new,  but 
supposed  useful,  that  minors  may  have  a  voice  in  the  appointment  of 
a  guardian." 

[§6.  Same  as  enacted.]  Original  note.  "Proviso  te  26th  section 
of  same  act,  p.  463,  and  part  of  23d  section,  p.  451." 

[S  6»  7.  Same  as  enacted.]  Original  note.  "  1  R.  L.  p.  451,  '^  23. 
New  details  as  to  notices,  so  as  to  secure  information  to  the  parties 
interested,  at  the  least  expense  and  trouble." 

[3  8,  9.  Same  as  enacted,  except  in  ^  8,  the  words  "  the  surrogate,'** 
in  the  commencement  of  the  section  inserted  by  legislature,  and  the 
words  "6y  the  surrogate,'*  after  *^ adjourned  to,**  and  ''he**  after 
"  required,**  omitted.] 

Original n4)te.  "Part  of  23d  section,  with  some  new  provisions 
deemed  necessary." 

[g  10.  Same  as  enacted.]  Original  note.  "New.  Intended  to 
declare  more  explicitly  the  rights  of  heirs,  &c.  The  latter  part  of  the 
section  is  in  conformity  to  the  opinion  expressed  by  Ch.  Kent,  in  6th 
John.  Ch.  Rep.  372." 

[g  11.  Same  as  enacted.]  Original  note.  "  New,  in  analogy  to  the 
practice  in  chancery." 

[g  12.  Same  as  enacted.]  Original  note.  "  Consequent  upon  preced- 
ing section." 

[g  13.  Same  as  enacted.]  Original  note.  "  The  principle  is  partly  in 
the  act  of  1822,  p.  283,  §  2." 

[g  14, 15.  Same  as  enacted,  except  that  in  §  14,  sub.  2,  the  first  part 
of  the  last  clause  was  reported  as  follows:  ''or  if  a  portion  of  such 
estate  has  been  so  mortgaged  or  charged,**  and  that  in  sub.  3,  the  words 
*' could  have  been  applied,**  were  substituted  by  the  legislature  for 
"  applicable,**  as  reported.]  Original  note.  "  The  substance  of  the  two 
last  sections  will  be .  found  in  part  of  23d  section,  and  part  of  28th 
section,  p.  453,  varied,  so  as  to  express  clearly  the  cases  in  which  a  sale 
may  be  made." 

[g  16, 17.  Same  as  enacted.]  Original  note.  "Part  of  same  section; 
effect  of  lease,  &c  taken  from  23d  section." 

[g  20.  Same  as  enacted,  except  that  the  words  "under  tJie provisions 
of  (his  Title,**  were  altered  by  the  legislature  to  "  under  any  order  of  a 
surrogate,**  and  "  therein,**  in  line  2d,  inserted  by  them.]  Original 
note.  "  Parts  of  23  and  26th  sections,  with  some  additional  details. 
The  order  in  which  the  lands  are  directed  to  be  sold,  is  conformable  to 
the  existing  law.  See  3  Johns.  Ch.  Eep.  148,  312,  and  the  cases  there 
cited.  The  remedy  upon  lands  charged  with  the  payment  of  debts,  id 
in  equity." 

[g  21,  22.  Same  as  enacted,  except  that  the  words  after  "  to  the  surr 
rogate,**  by  whom  the  order  of  sale  was  granted,  in  ^  22,  were  strickeii 
out  by  the  legislature.]     Origiiial  note  to  §  22.  "  New.  JThe  same 
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principle  which  requires  a  bond  in  the  case  of  the  lease,  is  more  appli- 
cable to  a  sale.  As  in  all  cases  of  sale,  dower  is  to  be  extingnished  hj 
the  surrogate,  it  is  indispensable  that  the  proceeds  should  be  brought 
into  his  office." 

[S  23.  Enacted  with  additions  in  ^  23  R.  S.]  Original  note.  '*  New. 
No  provision  is  made  by  the  existing  law  for  the  case  of  an  executor, 
&c.  refusing  to  execute  a  bond." 

[S  24.  S^e  as  enacted,  except  that  the  words  ''  mentioned  in  ^ 
order  of  the  sv/rrogate,''  were  inserted  by  the  legislature,  after  "  esta4ie 
of  the  decea8edy\  Original  note.  "  Necessary  to  carry  into  effect  the 
previous  sections." 

[S  26,  27.  Same  as  enacted,  except  that  the  words,  "  hut  this  section 
shobU  not  prohibit  any  such  purchase  hy  a  guardian  for  the  benefit  of  his 
wardy^'  were  added  by  the  legislature  to  the  27th  section.]  Origind 
note.  ''The  general  principle  that  a  tnistee  shall  not  purchase  the 
trust  property,  extended  so  as  to  make  the  purchase  absolutely  void." 

{5  28.  Same  as  enacted.]  Originai  note.  "  Proviso  to  25th  section, 
modified  so  as  to  require  approbation  of  the  surrogate." 

[g  29.  Same  as  enacted.]  Original  note.  "  Part  of  the  3d  section  of 
act  of  1819,  p.  215 ;  which  implies  the  power  of  the  surrogate  to  dis- 
affirm the  sale,  but  is  not  express.  It  has  been  deem^  useful  to 
define  the  cases  in  which  a  new  sale  may  be  ordered." 

[§  30.  Same  as  enacted.]  Originai  note.  ''  Part  of  same  3d  section 
of  same  act.  The  provision  respecting  the  sum  bid,  is  new  in  form> 
but  analogous  to  the  practice  in  chancery,  and  deemed  peculiarly  pro- 
per in  a  case  of  this  nature." 

[g  31.  Same  as  enacted.]  Original  iiote.  ''  Residue  of  same  3d 
section ;  the  effect  of  the  conveyances  more  explidtiy  declared,;  and 
the  claim  of  dower  barred,  because  a  provision  is  subsequently  made 
for  its  satisfaction." 

[S  32.  Same  as  enacted.]  Original  note.  "New  in  form,  but  decla- 
ratory of  the  existing  law ;  as  the  right  of  which  the  testator  died 
seized,  only,  is  sold ;  vide  §  23, 1  R.  L.  450,  and  20  Johns.  Rep.  414." 

[S  33.  Same  as  enacted,  except  that  the  words  ^' which  shaU  have 
been  paid  over  to  su^h  surrogate^*^  were  inserted  by  the  legislature  after 
"  directed"  and  that  the  words  "  and  paid  overy^*  were  added  by  them.] 
Originai  note.  "  New ;  inserted  upon  the  principle  that  obtains  in  the 
law  concerning  seizures  and  sales  by  sheriffs.  (Vide  12  Johns.  Rep. 
207 ;  4  Johns.  Ohan.  Rep.  228.)  Applied  to  this  case,  as  more  imperi- 
ously requiring  it,  in  order  to  prevent  fraudulent  sales,  and  to  insure 
the  vigilance  of  creditors." 

[g  34.  Same  as  enacted.]  Originai  note.  "  New  in  form,  but  sup- 
posed declaratory  of  necessary  powers." 

[S  35.  Same  as  enacted.]  Originai  note.  "  Part  of  26th  section  of  1 
R.  L.  p.  452,  extended  to  the  case  of  a  sale  of  a  part,  in  order  to  insure 
an  equal  distribution  and  prevent  preferences,  and  to  enable  the  sur- 
rogate to  extinguish  dower." 

[§36,37.  Same  as  enacted.]  Originai noU.  "Part  of  the  26th 
section  of  the  same  act  as  to  paying  expenses.  The  price  is  also  often 
depressed  by  a  dower  claim ;  and  as  it  is  the  object  to  have  the  pro* 
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I>erty  bring  its  value,  the  title  should  be  clear  of  incumbrances,  and 
judicial  sales  should  always  give  a  clear  title." 

[§  38.  Same  as  enacted,  except  that  the  words  ''  balance  of  such 
proceedsj^'  were  substituted  by  legislature  for  '^sameJ"']  Original  note. 
''  Part  of  26th  section,  extended." 

[S  39.  Same  as  enacted.  Original  note.  ^'  In  6  Johns^  Oh.  Rep.  360, 
it  was  held  that  debts  not  due  are  within  the  act.  This  section  is 
drawn  in  conformity  to  that  decision ;  with  the  same  directions  as  to 
interest,  contained  in  1  R.  L.  162 ;  ib.  468." 

[S  42.  Same  as  enacted,  except  the  words  ''  on  the  application  for 
the  sale,**  substituted  by  the  legislature  for  "  on  the  first  hearing  by  him 
an  the  appUoatUm  as  aforesaid,*  bs  reported.]  Origiiud  iiote.  ''  New  in 
form.  The  present  law  requires  the  surrogate  to  make  distribution, 
but  provides  no  means  by  which  the  amount  of  debts  can  be  ascer- 
tained, or  the  parties  can  establish  their  claims." 

[g  44.  Same  as  enacted,  except  the  word  "  manner,**  changed  by 
the  legislature  to  *^ proportion.**'}  Original  note.  "Necessary,  as  s^^les 
may  be  on  credit." 

[§  45,  46,  47.  Same  as  enacted.]  Original  note.  "Necessary,  to 
carry  out  the  provisions  of  §  37." 

[S  48.  Same  as  enacted.]  Original  note.  "  New.  Instead  of  com- 
pelfing  creditors  to  bring  suits  against  heirs  and  devisees,  which  are 
very  exi)ensive  and  tedious,  and  which  result  in  the  exclusive  benefit 
of  the  plaintiff,  and  prevent  an  equal  distribution,  it  is  proposed  to 
allow  them  to  compel  the  executor  to  proceed  under  this  title." 

[§  53.  Substantially  same  as  first  enacted,  but  the  legislature  hav- 
ing in  the  enactment  of  Ghap.  8,  of  Part  III,  provided  that  heirs  and 
devisees  should  only  be  prosecuted  by  a  court  of  equity,  this  section 
was  amended  in  conformity  thereto  by  act  of  Dec.  10, 1828.] 

Original  note.  "  The  situation  of  an  heir,  sued  for  a  debt  of  his 
.ancestors,  is  very  precarious.  If  compelled  to  plead,  he  must  admit 
lands  descended,  and  yet  those  lands  may  be  subsequently  sold  by 
the  order  of  a  surrogate,  which  sale  would  vest  the  title  of  the  intes-. 
tate  and  overreach  all  judgments  against  the  heir.  There  occurs  no 
mode  to  protect  parties,  but  the  staying  of  suits  which  will  be  wholly 
useless  to  the  plaintiffs  (as  the  creditor  will  receive  his  dividend 
without  them),  and  may  be  very  ii\jurious  to  the  defendant.  It  is  in 
analogy  to  the  practice  in  chancery,  when  a  bill  is  filed,  to  marshal 
the  assets.  In  20th  J.  B.,  414,  the  supreme  court  held  that  a  sale 
actually  made  under  a  surrogate's  order,  might  be  pleaded;  but  that 
does  not  reach  the  case  of  a  pending  application,  for  which  this  sec- 
tion provides.  The  Eevisers  also  suggest  it  as  a  question  worthy  the 
consideration  of  the  legislature,  whetiier  any  suit  diould  be  permitted 
against  the  heirs  and  devisees,  during  the  three  years  in  which  the 
croditor  may  proceed  under  this  titie." 

[g  54.  Same  as  enacted.]  Original  note.  "Necessary  to  carry  out 
the  previous  section." 

[S  56.  Same  as  enacted,  and  published  in  1st  edition.  But  by  act 
of  1835,  chap.  264,  a  new  section  substituted.]  Original  note.  "New, 
but  deemed  salutary  and  apparently  necessary  in  order  to  protect  the 
principles  of  tiie  act  of  1822,  contained  in  the  next  section." 
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[S  59.  Same  as  enacted.  OrigiTidl  note.  ^'  Part  of  same  section  of 
act  concerning  court  of  probates,  p.  452,  qualified  so  as  to  protect  only 
tiie  purchaser  in  good  faith." 

[S  60,  61,  62,  63,  64.  Original  note  to  ^64.  ''New,,  but  deemed 
necessary,  as  they  are  the  parties  to  be  most  seriously  affected." 

"  TiTLB  V. —  Of  the  rights  and  liabilities  of  executors  and  administrators^ 

[§  1.  Same  as  enacted.]  Original  note.  "  Part  of  11th  section  of 
statute  of  frauds,  p.  78.  The  word  *  specially '  sutetituted  in  lieu  of 
the  word '  lawfully,'  as  more  consistent  with  the  intent  of  the  statute 
and  the  decisions." 

[g  2.  Same  as  enacted.]  Original  note.  "  5th  section  of  same  act, 
p.  311,  extended  to  all  actions  upon  contract,  and  declaratory  of  the 
rule  of  law.  Administrators  omitted  in  this  section,  because  all  ac- 
tions which  executors  may  bring,  are  given  to  them  in  the  next 
section." 

[S  3.  Same  as  enacted,  the  following  words  being  reported  in  italics, 
" and  the  person^  property  and  effects  of  their  intestate'^^  Original 
note.  "  ^  4  of  act  concerning  executors,  &c.,  p.  311.  Italics  new,  but 
conformable  to  the  existing  law." 

[S  4.  Same  as  enacted,  except  last  clause  of  enacted  section  in- 
serted by  legislature.]  ''  ^  4.  Executors  and  administrators  shall  have 
actions  of  trespass  against  any  person  who  shall  have  wasted,  destroyedy 
taken  or  carried  away,  or  converted  to  his  own  use,  the  goods  of  their 
testator  or  intestate  in  his  life-time."  Original  note.  "  Part  of  the  6th 
section  of  act  concerning  executors,  &c.,  p.  312.  The  words  in  italic, 
inserted  to  render  the  clauses  of  the  original  section  consistent,  and 
conformable  to  the  construction  it  has  received,  and  to  the  existing 
law.  2  Johns.  Rep.,  227." 

[§  7.  Same  as  enacted.]  Original  note.  *'  23d  section  of  same  act, 
p.  316,  varied  so  as  to  express  what  is  now  left  to  implication." 

[§  8.  Same  as  enacted.]  Original  note.  "  Second  proviso  to  the 
same  23d  section,  expressly  affirming  what  was  undoubtedly  the  intent 
of  the  legislature." 

[g  10,  11.  Same  as  enacted.]  Original  note.  "  Part  of  the  same 
19th,  and  of  the  18th  sections  of  the  same  act,  p.  314,  315.  As  lega- 
tees and  next  of  kin  will  have  a  shorter  and  surer  mode  of  obtaining 
their  dues,  under  the  provisions  in  title  second  of  this  chapter,  by  the 
order  of  the  surrogate,  an  action  can  only  be  necessary  in  cases  where 
that  remedy  fails.  In  such  cases  it  has  been  thought  advisable  to 
retain  so  much  of  the  existing  statute  as  requires  a  bond  before  suit, 
although  it  is  dispensed  with  in  all  other  cases." 

[g  14.  Reported  as  "  new,"  and  same  as  enacted.] 

[g  15.  Same  as  enacted,  except  that  the  words  ^^  force  as  against  tike 
estate  of  the  testator  or  intestate  or,''  were  substituted  by  the  legislature 
for  ^^ a/vail  as,''  in  the  report.]  Original  note.  "New,  and  necessary 
to  provide  for  revocation." 

[g  16.  Same  as  enacted.]  Original  note.  "New ;  necessary  for  tbe 
same  purpose." 

[g  17.  Same  as  enacted.]  Origvnal  note.  "  The  four  last  sections  are 
intended  to  prevent  the  abatement  of  suits  and  the  delay  and  expense 
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of  institating  new  suits.  The  pioyisions  in  the  three  last  are  taken 
ftom  the  laws  of  Virginia,  1  vol.,  p.  386,  ^  41,  extended  to  the  case  of 
death  of  an  executor,"  &c. 

[S  18.  Same  bs  enacted.]  Original  note.  "  The  mode  in  which  the 
surrogate  is  to  proceed  in  making  and  enforcing  his  decrees,  issuing 
citations,  examining  witnesses,  awarding  issues,  &c.,  prox>erly  belongs 
to  the  third  part  of  the  revision,  and  will  be  fully  treated  of  in  a  Title 
*  Of  the  oflBce  and  duties  of  siurogates.'  All  that  is  deemed  proper 
here,  is  to  declare  the  right  of  creditors  and  legatees  to  proceed  before 
him." 

[§  19  of  this  edition,  taken  from  amendatory  act  of  1830,  chap.  320, 
^  23.]  Original  note  thereto.  "  This  provision  seems  necessary  to  the 
perfection  and  harmony  of  the  system." 

[S  19.  Reported  as  "  new,"  and  same  as  enacted  ^  19  R.  S.] 
§  20,  21, 22.  Same  as  enacted  ^  20  to  22  R.  S.  Original  note.  "  The 
four  last  sections  are  believed  to  be  necessary,  to  secure  an  equal  dis^ 
tribution  of  assets,  upon  the  plan  recommended  by  the  Revisers.  If 
the  chapter,  in  its  present  form,  should  be  adopted,  suits  against  execu- 
tors will  only  be  resorted  to  for  the  purpose  of  establishing  contested 
demands." 

[S  23.  Same  as  enacted  §  23  R.  S.]  Original  note.  "  Conformable  to 
a  familiar  rule  of  construction." 

Original  note  to  Title.  "  We  have  several  statutory  provisions  re- 
lating to  the  proceedings  to  be  adopted,  in  enforcing  the  various 
remedies  that  may  be  resorted  to  by  and  against  executors  and  admin- 
istrators ;  but  in  conformity  to  their  general  plan,  those  provisions 
are  referred  by  the  Revisers  to  the  Thirf  Part." 

"  Tttle  VI. —  Of  public  administratoray 
"Article  I. — Qf  Ihs  piibUc  cidminisirator  in  the  city  of  New  York" 

[§  2.  Same  as  enacted.]  Original  note.  "New;  it  is  understood 
that  a  bond  is  required,  although  there  does  not  seem  to  be  any  pro- 
vision requiring  it.  This  general  bond  supersedes  the  necessity  of 
giving  any  in  particular  cases.  At  present,  a  bond,  but  without 
sureties,  is  required  in  each  case." 

[§  3.  Same  as  enacted,  except  the  words  "  two  hundred  and  fifty  ^^ 
substituted  by  the  legislature  for  ^^five  hund/red^^^  as  reported.] 

Originalnote.  "Sec.  4  of  same  act  of  1815.  It  is  supposed  that  the 
compensation  of  such  an  officer  should  not  be  made  to  depend  on 
casualties  which  may  at  times  render  it  exorbitant,  and  at  other  times 
too  little.  The  fund  herein  provided,  will,  it  is  believed,  generally 
cover  the  salary;  if  there  should  be  a  deficiency,  it  will  doubtless  be 
abundantly  supplied  by  the  property  of  intestates  that  will  not  be 
claimed  by  their  relatives." 

[g4.  Same  as  enacted.]  Original  note.  "2d  section  of  adfc  1821, 
p.  187.  Act  of  1815  extended  so  as  to  authorize  the  collection  and 
preservation  of  assets,  qualified  and  guarded  by  subsequent  provisions. 
1st  section  of  act  of  1821." 

[g  5,  6.  Same  as  '^  6,  7  R.  S.]  Original  note.  "The  principle  of  the 
two  last  sections,  and  of  the  3d,  4th  and  5th  subdivisions  of  ^  4,  is 
taken  from  the  6th  section  of  the  act  of  1815,  p.  162,  and  the  second 
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section  of  the  draft  of  a  law  prepared  under  the  direction  of  the  cor* 
poration  of  New  York." 

[§  8.  Same  as  <^  9  B.  S.]  Original  note.  ''The  4th  section  of  the 
act  of  1821,  provides  for  the  subpo&na  being  issned  by  any  court  in 
New  York,  tt  is  deemed  preferable  to  enumerate  the  officers  who  may 
grant  it." 

[S  9.  Same  as  <^  10  £•  S.]  Original  note.  "Same  section  contains 
the  principle  of  this." 

[§  10, 11.  Same  as  §  11, 12  E.  S.]  Original  note  to  §  12.  "New,  but 
deemed  necessary;  and  with  the  protection  afforded  by  the  next  sec- 
tion, not  deemed  dangerous." 

[S  12.  Same  as  ^  13  R.  S.]  Original  note.  "With  the  guard  of  this 
section,  the  proceeding  is  little  more  than  a  plaint  in  replevin,  as  the 
public  administrator  gives  abundant  security  in  the  responsibility  of 
the  corporation." 

[^  13.  Same  as  ^  14  R.  S.]  Original  note.  "New;  suggested  in  the 
draft  of  the  law,  proposed  by  the  corporation." 

[§  14.  Same  as  <^  15  R.  S.]  Original  note.  "New;  suggested  in 
the  2d  section  of  the  proposed  law." 

[g  15, 16.  Same  as  enacted  ^^  16,  17  R.  S.,  except  the  words  "  and 
in  the  state  paper"  in  the  conclusion  of  the  latter  <^  in  the  report, 
omitted  by  the  legislature.] 

Original  note.  "  2d  section  of  the  act  of  1815,  varied  by  substituting 
a  notice  instead  of  a  citation,  as  less  expensive,  and  requiring"  its  pul> 
lication  in  the  state  paper,  as  better  calculated  to  give  information  to 
the  citizens  of  the  whole  state,  than  by  inserting  it  in  two  papers  in 
New  York,  as  now  required." 

[§  17,  18.  Same  as  §  18, 19  R.  S.]  Original  note  to  ^1.  "New  hi 
form,  but  implied  from  the  provisions  of  the  several  statutes  on  this 
subject." 

[S  19,  20.  Same  as  §  20,  21  R.  S.]  Original  note.  "2d  and  6th 
sections  of  act  of  1815,  as 'to  expenses  being  allowed.  The  other  pro- 
visions of  this  section  are  implied  from  the  statutes  existing." 

[g  21.  Same  as  ^  22  R.  S.]  Original  note.  "New;  proposed  in  the 
6th  section  of  the  draft  proposed  as  before  mentioned." 

[g  22.  Same  as  ^  23  R.  S.]  Original  note.  "  Implied  from  the 
existing  statutes." 

[§  25,  26.  Same  a^  ^  26,  27  R.  S.]  Original  note.  "The  five  last 
sections  are  new;  the  principle  of  them  is  contained  in  the  3d  section 
of  the  act  of  1821,  and  the  3d  section  of  the  draft  proposed  as  before 
stated.  The  object  is  to  save  the  expense  of  letters  of  administration, 
and  of  a  litigation,  where  the  estate  is  small." 

[§  27.  Same  as  ^  28  R.  S.]  Original  note.  "New  in  form,  but 
implied  in  the  existing  laws,  and  deemed  necessary." 

rg  28.  Reported  as  "new,"  and  same  as  '^  29  R.  S.] 

[^  29.  Same  as  ^  30  R.  S.]  Original  note.  "  Implied  in  existing 
law." 

[S  31,  32.  Same  as  ^  32,  33  R.  S.] 

Original  note.  "3d  section  of  act  of  1815,  explained  and  modified. 
It  is  supposed  that  the  production  of  a  will  ought  in  all  cases  to 
jsupersede  letters  of  administration,  espedaUy  when  the  will  has  beea 
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dnly  proved.  Letters  may  have  been  previously  granted  to  some 
other  person ;  in  such  case,  by  the  general  law,  they  would  supersede 
any  snbseqnently  issued.  The  third  case  is  embraced  in  the  3d  sec- 
tion of  the  act  of  1815." 
[S  33.  Reported  as  ''new,"  and  same  as  ^  34  R.  S.] 
[§  34.  Same  as  ^  35  R.  S.]  OHginal  ixote.  ''5th  section  of  the  act 
of  1816  for  some  of  these  provisions;  the  others  are  implied  in  exist- 
ing laws,  or  deemed  necessary." 

[g  36,  36.  Same  as  §  36,  37  R.  S.]  Origindlnote.  "These -two  sec- 
tions are  new ;  but  their  utility  is  supposed  to  be  obvious.  Perhaps 
some  more  suitable  officer  than  the  comptroller  may  be  suggested." 

Eg  37.  Reported  as  "new,"  and  same  as  §  38  R.  S.] 
%  38,  39.  Same  as  ^  39,  40  R.  S.] 

Original  note.  "  14th  section  of  the  act  of  1815,  which  gives  a  discre- 
tion to  the  common  councils  as  to  the  time  of  rendering  the  statement^ 
that  renders  it  vague.  As  the  object  is  to  give  information  to  rela- 
tives, there  is  a  propriety  in  fixing  the  time  and  prescribing  positively 
how  and  where  it  shall  be  published.  The  existing  laws  make  no 
provision  for  the  public  administrator's  accounting  for  effects  that  he 
may  have  collected,  where  he  does  not  administer  on  the  estate." 

[§  40.  Same  as  ^  41  R.  S.  Original  note.  "New.  Axiirection  to 
publish  a  statement  may  be  nugatory,  unless  there  be  some  penalty 
imposed  for  its  neglect." 

[S  41,  42.  Same  as  §  42,  43  R.  S.]  Origindl  note  to  ^  42.  "Part  of 
3d  and  6th  sections  of  act  of  1815;  carried  out  more  into  detail,  and 
the  mode  of  proceeding  declared." 

[g  43,  44.  Same  as  <^  44,  45  R.  S.]  Original  note.  "New;  but 
believed  salutary." 

"CHAPTER  vn." 

"OF  FBAUDULENT  CONVEYANCES,  AND  CONTRACTS  RBLATIVB  TO  KEAL 
AND  PERSONAL  ESTATE." 

Original  prdimina/ry  note  to  Chapter.  "  The  following  chapter  con- 
tains a  revision  of  the  act  of  the  26th  of  February,  1787>  ^for  the  pre- 
vention  of  fratidsy'  1  R.  L.  75.  The  provisions  of  this  statute  were 
transcribed  chiefly  from  the  English  statutes  against  fraudulent  con-- 
veyancesy  (3  Hen.  VII,  ch.  4;  13  Eliz.  ch.  5,  and  27  Eliz.  ch.  4.)^  The 
seven  last  sections  are  from  the  celebrated  statute  *for  prevention  of 
frauds  and  perjuries.^  (29  Gharles  II,  ch.  3.)  No  alterations  were 
made  by  the  act  of  1787,  except  in  consolidating  in  one  section  (the 
6th,  1  R.  L.  77)  the  provisos  in  the  6th  section  of  the  13th,  and  the 
4th  section  of  the  27th  Eliz. 

"The  original  statutes,  and  particularly  the  statute  of  frauds,  have 
been  in  England  fruitful  sources  of  litigation.  No  branch  of  the  law 
has  led  to  so  great  a  number  of  difficult  questions,  and  upon  none 
have  the  decisions  been  more  contradictory  upon  minor  points,  or 
more  fluctuating  in  their  general  principles.  In  our  own  books  of 
reports,  also,  a  very  great  proportion  of  the  cases  will  be  found  to 
have  arisen  on  the  act  of  1787. 

"Notwithstanding  the  great  number  of  adjudged  cases,  the  true 
construction  of  many  pa^  of  the  statutes  is  still  unsettled.    The 
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decisions  of  our  courts,  upon  that  part  of  the  act  of  1787  which  re- 
lates to  fraudulent  conveyances^  have,  of  late  yeanS,  considerably 
diverged  from  the  course  of  construction  adopted  in  England;  and  if 
the  same  remark  cannot  be  made  as  to  our  decisions  on  the  other 
branch  of  the  statute,  it  may,  at  all  events,  be  truly  said,  that  there 
yet  prevail  many  uncertainties  and  diversities  of  opinion,  in  regard  to 
the  eflfect  of  several  of  its  provisions. 

"The  Revisers  have,  therefore,  thought  it  impracticable  and  danger- 
ous, to  attempt  to  incorporate  in  the  existing  statute,  the  exposition 
which  has  been  given  by  the  courts  to  its  various  terms.  And  yet, 
they  cannot  hesitate  to  give  it,  as  their  deliberate  opinion,  that  there 
are  imperfections  in  this  statute,  which  require  to  be  remedied. 

"The  only  course  that  can  safely  be  adopted,  seems  to  be  that  sug- 
gested by  Lord  Ellenborough,  in  the  case  of  Doe  v.  Manning,  (9  East, 
59.)  In  that  case,  nfter  holding  that  a  voluntary  conveyance  is  frau- 
dulent, under  the  27th  of  Eliz.  as  against  a  subsequent  purchaser,  even 
with  notice,  (a  rule,  by  the  way,  which  has  been  shaken,  if  not  over- 
turned, in  the  highest  court  of  this  state,*)  he  remarks:  *Much  pro- 
perty has  no  doubt  been  purchased,  and  many  conveyances  settled, 
upon  the  ground  of  its  having  been  so  repeatedly  held,  that  a  volun- 
tary conveyance  is  fraudulent,  as  such,  within  the  st.atute  of  27th 
Eliz.  And  it  is  no  new  thing  for  the  court  to  hold  itself  concluded  in 
matters  respecting  ^real  property,  by  former  decisions  upon  questions, 
in  respect  to  which,  if  it  were  res  integra  they  would  probably  have 
come  to  very  diflferent  conclusions.  And  if  the  adhering  to  such 
determination  is  likely  to  be  attended  with  inconveniences,  it  is  a 
msitt^rfit  to  ie  remedied  hy  the  legislature^  which  is  atle  to  prevent  the 
mischief  in  future,  and  to  obviate  aU  tlie  inconvenient  consequences  which 
are  likely  to  result  fvom  it,  as  to  purcliases  already  made.^ 

"In  accordance  with  these  views,  we  have  first  given  the  act  of 
1787  verbatim,  (except  the  enacting  clauses,  and  except  also  that  we 
have  omitted  sections  7  and  8,  as  belonging,  if  proper  to  be  retained, 
to  the  third  part  of  the  revision,  to  be  enacted  by  the  legislature,  if 
they  shall  tliink  that  the  preferable  course.)  We  have  then  proposed 
as  a  substitute  for  the  present  statute,  a  series  of  provisions,  limited 
in  their  eflfect  to  future  conveyances  and  contracts.  In  preparing 
these  provisions,  our  great  object  has  been  to  restore  (in  conformity 
to  the  general  course  of  our  own  courts,)  the  salutary  principles  ctf 
the  original  statutes,  with  such  modifications  and  improvements  as 
have  been  suggested  by  experience,  or  as  seem  to  be  demanded  by  our 
state  of  society. 

"If  the  substitute  should  be  adopted  by  the  legislature,  some  ef 
the  sections  will  more  properly  be  referred  to  other  chapters  of  the 
second  part,  so  as  to  confine  this  chapter  to  provisions  strictly  appli- 
cable to  fraudulent  conveyances  or  contracts;  but  for  the  sake  of 
presenting  more  distinctly  our  views  as  to  the  disposition  to  be  made 
of  the  act  of  1787,  we  have  here  given  all  the  sections  proposed  to  be 
substituted  for  it.    If  the  substitute  is  adopted,  it  will  still  be  proper 


*  Sec  Verplanck  v.  Sterry,  12  Johns.  66K. 
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to  republish  the  present  statute,  with  the  Revised  Laws;  but  in  that 
case,  we  conceive  it  will  be  unnecessary  to  re-enact  it." 

[Here  followed  the  act  of  the  26th  of  February,  1787,  above 
referred  to.] 

"Title  I. —  Of  fraudvknt  canvet/ancea  and  contracts  rekUive  to  landsP 

[S  1.  Same  as  enacted.] 

Original  note.  ''Intended  as  a  substitute  for  the  3d  section  of  the 
present  statute.  The  numeration  of  the  different  modes  of  alienation, 
and  of  the  different  interests  in  lands,  is  quite  unnecessary',  as  they 
are  all  embraced  in  the  terms  'conveyance'  and  'lands,'  as  defined  by 
the  Revisers,  in  the  last  title  of  this  chapter.  'Purchasers  for  a  valu- 
able consideration,'  substituted  for '  those  who  shall  purchase  for  money 
or  other  good  consideration,'  as  more  definite,  and  in  conformity  to  the 
settled  construction  of  the  statute,  (2  Taunt.  69.)  A  person  claiming 
under  a  voluntary  conveyance,  founded  on  a  good  consideration 
merely,  as  distinguished  from  a  valuable,  was  never  meant  to  be  pro- 
tected. That  prior  purchasers  should  be  included  in  the  statute,  is 
rendered  indispensable  by  the  preference  now  given  by  our  laws  to 
registered  over  unregistered  deeds." 

[§  2.  Same  as  enacted.] 

Original  note.  "This  section  is  intended  to  settle  the  question, 
whether  a  subsequent  purchaser,  with  notice,  can  set  aside  a  prior 
voluntary  conveyance.  Upon  what  grounds  it  was  originally  decided, 
that  a  subsequent  purchaser,  vnth  notice,  was  entitled  under  the  sta- 
tute, to  set  aside  a  prior  conveyance  founded  on  a  good  consideration, 
such  as  love  ajid  natural  affection,  merely  on  the  ground  that  it  was 
voluntary,  it  is  difficult  to  conceive.  Such  a  doctrine,  it  has  been  well 
remarked,  enables  a  donor  of  lands,  who  repents  of  his  donation,  to 
do  that  circuitously,  which  the  law  would  not  permit  him  to  do 
directly;  and  by  tiie  aid  of  a  third  person,  to  disapi)oint,  at  his 
pleasure,  the  object  of  his  former  bounty,  (Evans'  Collec.  of  Brit. 
Statutes,  vol.  1,  p.  368,  note.)  It  would  seem,  however,  from  the 
later  cases  in  England,  that  this  doctrine  is  there  firmly  established ; 
although  several  of  their  most  distinguished  judges  have  expressed 
their  surprise  and  regret,  that  this  exposition  of  the  statute  had  ever 
prevailed,  and  have  even  intimated  a  wish  that  the  legislature  would 
interfere  to  correct  the  error,  (9  Bast,  63;  4  Bos.  &  Pull.  332.)  The 
supreme  court,  however,  in  this  state,  have,  on  all  occasions  where  the 
question  has  come  before  them,  shown  a  strong  repugnance  to  follow 
the  English  cases,  and  have  labored  to  restore  a  reasonable  interpre- 
tation to  the  statute;  and  the  Revisers  are  disposed  to  regard  the 
decision  of  the  court  of  errors,  in  Verplanck  v.  Sterry,  (12  Jolms.  536,) 
as  fully  justifying  the  section  proposed,  even  on  the  ground  of  autho- 
rity. It  is  certainly  embraced  in  the  reasoning  of  the  only  two  mem- 
bers of  the  court  who  delivered  opinions." 

[g  3.  Same  as  enacted,  except  that  the  word  ^'provision  "  was  sub- 
stituted for  "  oondiMon,^'  as  reported.]  Original  note.  "  5  ^  stat.  meaning 
extracted,  and  useless  terms  rejected." 

fS  4.  Same  as  enacted.]  Original  note.  "  New,  but  supplying  an 
important  omission  in  the  present  statute,  and  plainly  within  its 
equity." 
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[§  5.  Same  as  enacted.] 

Original  note*  '*  This  section  conforms  to  the  constmction  which  the 
6th  section  of  the  statute  has  always  received,  [Moor,  611 ;  Twyne's 
case,  3  Coke's  Rep.  82.]  As  the  terms,  however,  of  sections  3  and  4, 
like  those  of  the  present  law,  do  not  embrace  cases  of  this  description, 
it  seems  proper  that  the  legislature  should  declare  the  rule  by  which 
they  ought  to  be  governed,  instead  of  leaving  the  defect  to  be  supplied 
by  judicial  interpretation." 

[§  6.  Same  as  enacted,  except  that  the  legislature  substituted  the 
words  *^  leases  far  a  term  n4>t  exceeding  one  year^^  in  lieu  of  *'  leasee  not 
exceeding  three  years"  as  reported.] 

Original  note.  ''  This  section  is  intended  as  a  substitute  for  the  9th 
10th  and  a  part  of  the  12th  sections  of  the  present  statute.  The  &r 
part  of  the  9th  section  is  unnecessary,  since  persons  taking  posses 
of  lands  under  a  parol  grant,  or  by  livery  and  seisin,  in  cases  whore 
written  conveyances  are  required,  as  they  acquire  no  title,  will  of 
course  be  tenants  at  will.  The  provision  has,  however,  been  inserted 
by  the  Revisers  in  another  chapter,  to  which,  if  proper  to  be  declared 
at  all,  it  properly  belongs.  The  limitation  also  of  the  rent  on  leases 
for  three  years,  is  omitted,  as  in  this  country  entirely  useless,  and 
making  the  validity  of  the  lease  dei)end  on  a  fact  in  many  cases 
difficult  to  be  ascertained.  The  person  making  the  lease,  is  sorely  a 
safe  judge  of  the  rent  to  be  reserved.  Powers  relating  to  lands  have 
been  included,  in  conformity  to  the  construction  which  the  statute  has 
always  received.  By  the  12th  section  declarations  of  trust  must  be 
signed  by  the  party  declaring  them,  but  no  reason  is  perceived  why 
trusts  may  not  be  declared,  as  well  as  lands  conveyed,  by  an  f^^t 
acting  under  a  power  in  writing." 

[§  7.  Same  as  enacted.]  Original  note.  '*  Intended  to  express  the 
substance  of  part  of  ^  12,  of  ^  13,  and  part  of  §  14,  of  the  present  act** 

$Sas  reported;  enacted  vrith  important  variations  ^S  B.  S. 

Original  note.  ''  Founded  on  the  11th  section  of  the  present  act. 
Under  that  section  it  has  been  held,  among  other  things, 

"  1.  That  a  letter  or  other  writing,  though  written  subsequently  to 
the  making  of  the  agreement,  is  sufficient  to  take  the  case  out  of  the 
statute.  This  has  led  to  many  refinements  and  distinctions.  By 
omitting  the  words  ^  note  or  memorandum  thereof,^  and  requiring  the 
contract  to  be  reduced  to  writing,  the  language  is  made  more  precise, 
and  the  door  closed  to  the  introduction  of  similar  exceptions. 

'^  2.  That  the  literal  act  of  signing  is  not  necessary,  although  the 
statute  speaks  of '  signing.^  After  setting  out  with  this  principle,  tito 
courts  found  themselves  perfectly  at  large,  as  to  what  should  be  con- 
sidered a  signing.  To  prevent  difficulties  of  this  sort  hereafter,  the 
Revisers  propose  to  require  that  these  agreements  shall  be  svibseTibed. 

*'  3.  That  it  is  sufficient,  as  against  the  party  sought  to  be  charged, 
if  the  instniment  be  signed  by  him ;  and  accordingly  the  courts  of 
equity  will  decree  a  specific  performance  of  an  agreement  to  sell  lands, 
against  the  person  who  holds  the  written  engagement  of  the  other 
party  signed  by  him  alone,  though  the  latter  may.  be  wholly  remedir 
less.  Many  of  the  ablest  judges  in  England  and  in  this  country,  have 
regretted  this  rule  of  construction.    ( See  the  remarks  of  OhanceUcur 

Digitized  by  CjOOQ IC 


OHAP.  Tix.]         REVISERS'  REPORTS  AND  NOTES,  Ac.  895 

Kent  in  14  Johns.  Bep.  489.)  The  Revisers  have  proposed  in  the 
above  section,  what  seems  to  them  a  sound  rale. 

'<  4.  That  the  eonsideratUm  of  the  agreement  be  in  writing.  This 
has  been  followed  in  the  above." 

[§  9.  Same  as  enacted,  except  that  the  words  ''  lawfully  autharizedy^* 
were  substituted  by  the  legislature  for  ^^  authorized  hy  turiting,  as 
reported.]  Original  note.  "  Under  the  existing  statute,  it  has  finally 
been  held  that  the  agent  need  not  be  authorized  by  writing,  9  Yes. 
jr.  250 ;  1  Sch.  &  Lef.  31.    The  alteration  it  is  supposed  will  be  useful." 

'^TrcLB  n. —  Of  fraudulent  conveyances^  and  contracts  relative  to  goodsy  chattels 

and  things  in  action,"*^ 

^las  reported;  same  as  enacted.  *'  ^  1.  All  deeds  of  gift,  all  con- 
veyances, and  aU  transfers  or  ossigTtments,  verbal  or  written^  of  goods, 
chattels,  or  things  in  action^  made  in  trust  for  the  use  of  the  person 
making  the  same,  shall  be  void  as  against  the  creditors,  existing  or 
eubsequenty  of  such  person." 

Original  note.  ''  Founded  on  the  1st  section  of  the  statute,  which 
was  intended  to  be  a  copy  of  3  Hen.  VII,  ch.  4;  but  which,  by  the  omis- 
sion of  the  preamble,  was  made  more  extensive  than  the  original. 
The  preamble  shows,  that  the  object  was  to  protect  creditors.  The 
section,  as  now  proposed,  is  in  this  respect  conformed  to  the  ancient 
statute;  but  it  is  also  extended  by  the  words  in  italics,  so  as  to  include 
several  other  cases,  which  it  is  conceived,  are  equally  within  the 
mischiefs  to  be  prevented." 

[g  2.  Same  as  enacted,  except  that  the  preliminary  clause  was 
reported  as  follows :  '*  In  the  following  cases,  every  agreement  shall 
be  void,  unless  such  agreement,  anS  the  consideration  thereof  be 
reduced  to  writing  at  the  tin^e  the  same  is  made^  and  be  sfubscribed  by 
the  party  to  whom  it  is  to  be  performed,  and  hy  aU  the  parties  where 
such  agreement  contains  promises  to  be  performed  by  each  of  tA^m."] 

Original  note.  *'  Founded  on  the  11th  section  of  the  present  statute. 
The  principal  differences  between  that  section  and  the  present  one, 
are, 

'*L  The  omission  of  the  words,  *or  some  note  or  memorandum 
thereof  J 

"  2.  The  requiring  the  agreement  to  be  reduced  to  writing  at  the 
time,  and  to  be  subscribed. 

'*  3.  The  requiring  the  consideration  of  the  agreement  to  be  speqiiSed. 

**  4.  The  requiring  the  agreement  to  be  subscribed  by  all  the  parties, 
where  aets  are  to  be  performed  by  each,  as  to  the  preceding  particu- 
lars, see  note  to  ^  8,  Title  1. 

*'  5.  Italics  in  the  1st  subdivision  are  conformable  to  the  uniform 
construction  of  this  clause.  1  Gomyn  on  Oon.  87  to  90. 

**  6.  Mutual  promises  to  marry,  which  seem  to  be  within  the  words 
of  the  present  statute,  have  been  excepted  by  the  decisions.  (1  Lord 
Bay.  387;  Strange,  34.") 

^3  as  report^;  enacted  with  material  variations  ^  3  B.  8.  ''S  3. 
Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in  acHoBf 
for  the  price  of  twenty-five  dollars  or  more,  shall  be  void,  unless, 

*^1.  A  note  or  memorandum  of  such  contract,  containing  Uis  names 
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of  the  parties^  or  description  of  the  (kings  sold^  and  the  price  thereof,  bo 
TOduced  to  writing  at  the  time  the  contra4)t  is  nuide,  and  he  subscribed  ly 
aU  the  parties  thereto;  or, 

"2.  Unless  the  buyer  shall,  at  the  time^  accept  and  receive  part  of 
such  goods,  or  the  evidences^  or  some  of  them,  of  such  things  in  actum; 
or, 

"3.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  thepra^ 
chase  money." 

Original  note.  "Founded  on  the  15  section  of  the  present  act.  The 
italics  are  new.  In  addition  to  remarks  in  notes  to  preceding  sections, 
which  are  applicable  to  this,  it  is  proper  to  observe,  that  the  15th  sec- 
tion of  the  present  act,  has  the  words  ^actually  receive.^  In  the  above, 
the  word  ^ actually^  is  omitted.  It  seems  to  require  an  actuai  leceipt 
of  some  part  of  the  goods,  wherea^t  the  courts  have  uniformly  held 
that  a  virtual  delivery  is  sufficient.  In  some  case»s,  the  articles  sold 
are  of  such  a  nature,  that  no  other  than  a  constructive  or  symbolical 
delivery  is  practicable." 

§  4,  5  «»  reported;  partially  enacted  in^5  B.  S. 

Original  note.  **The  two  preceding  seci^ons  are  intended  to  protect 
creditors  against  one  of  the  most  common  devices  by  which  they  aie 
defrauded.  It  was  formerly  held,  that  every  sale  of  goods  was  void 
as  against  the  creditors  of  the  vendor,  unless  a  change  of  possession 
immediately  followed ;  but  after  making  24  different  classes  of  excep- 
tions to  this  rule,  (3  Oowen's  Sep.,  190,  note,)  the  courts  have  at 
length  settled  down  upon  the  principle,  that  possession  by  the  vendor 
or  mortgagor,  is  only  prima  fade  evidence  of  fraud,  and  may  be  ex- 
plained. It  is  conceived,  that  as  to  mortgages  of  personal  property^ 
there  can  be  no  doubt  of  the  propriety  of  restoring  the  old  rule.  The 
policy  of  the  measure,  as  to  sales^  may  not  be  so  clear;  but  it  is  be- 
lieved that  it  is  just,  and  will  be  useful." 

§  6  08  reported;  partially  enacted  m  ^  6  JB.  S. 

Original  note.  "  Within  the  reason  of  the  former  cases." 

[g  7.  Same  as  enacted  §  6  K.  S.  except  that  the  word  "  three''  in  the 
report  before  "fowt,"  and  "or  evidences  of  su4)h  things  in  action''  after 
*^ chattels,"  were  stricken  out  by  the  legislature.]  Original  note.  "In- 
tended to  include  persons  who  were  not  creditors  at  the  time  of  the 
sale,  &c.  but  who  shall  become  such  before  the  possession  is  changed." 

[S  8.  Same  as  ^  7  B.  S.  except  ''two"  substituted  by  the  legislatme 
for  ''four."}    Original  note.  "This  exception  seems  necessary." 

[§  9.  Same  as  §  8  E.  S.]  Original  }iote.  "Made  general  to  avoid 
repetition." 

"  Title  in. —  General  JProvieions, 

[S  1.  Same  as  enacted,  except  that  the  word  "decree"  was  inserted 
by  the  legislature.]  OrigUial  note.  "^  2  of  statute  condensed;  italicB 
*or  other  evidence  of  dd)t  given'  new;  and  ^executi4ms'  omitted,  con- 
formably to  6  Oowen,  284." 

[g  2.  Same  as  enacted,  except  that  the  words  "  hy  his  agent  lawfuBf 
autlwrized''  were  substituted  by  the  legislature  for  "  his  lawfiU  ag^ 
authorized  by  writing,"  as  reported.] 

Original  note.  "  §  14  of  statute.  The  section  evidently  refers  to  the 
assignment  of  an  existing  truAt»  not  the  creation  of  a  new  trust. .  The 
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12th  section  of  the  statute,  (^  6  of  the  'first  title  of  this  chapter)  pio- 
yides  for  the  creation  of  tarosts  in  land ;  and  that  a  trost  in  personal 
property  may  be  created  by  parol,  has  never  been  doubted." 

[S  3.  Same  as  enacted.]  Original  note.  ''  Agreeable  to  the  existing 
statute." 

1$  4.  Same  as  enacted.] 

Original  note.  ''This  section  is  in  accordance  with  the  opinion 
expressed  by  the  chancellor  and  all  the  otber  members  of  the  court  of 
errors,  who  delivered  opinions  in  the  late  important  case  of  Jackson 
ex  dem.  V.  Wyck  vs.  Seward,  decided  in  December,  1826.  Similar 
-views  in  relation  to  the  true  construction  of  the  statutes  against  fraudu- 
lent conveyances,  have  on  former  occasions  been  expressed  by  the 
courts  in  this  state,  and  particularly,  and  with  great  force,  by  the 
judges  who  delivered  their  opinions  in  the  court  of  errors,  in  the  case 
of  Verplanck  vs.  Sterry,  before  referred  to,  (12  Johns,  p.  666.)  The 
question,  however,  whether  a  voluntary  conveyance  as  such,  is  not 
void  as  against  a  subsequent  purchaser,  although  unaccompanied  with 
any  other  circumstances  of  fraud,  must  still  be  regarded  as  undecided. 
Hence  it  is  important  to  prevent  future  litigation,  Hiat  the  rule  should 
be  declared  by  legislative  authority,  especially  as  the  modem  cases  in 
England  fully  establish  the  doctrine,  against  which  the  section  is 
directed.  It  is  certain  that  the  adoption  of  the  section  will  restore 
the  statute  to  its  true  interpretation,  and  that  which  prevailed  in  the 
Bnglish  courts  for  more  than  a  century  after  the  statutes  of  Elizabeth 
were  enacted." 

[S  6.  Same  as  enacted,  except  that  the  words  following  '<  notiee^'^ 
were  reported  as  follows :  "  of  the  fra/udulent  intent^  or  of  the  frauds 
rendering  void  the  title  of  his  immediate  grantor.^^l 

Original  note.  "  g  6  of  the  statute  so  expressed,  as  clearly  to  protect 
not  only  the  innocent  grantee  of  a  person  intending  to  defraud  his 
creditors,  &c.,  but  also  every  subsequent  purchaser,  where  a  single 
purchaser  in  good  faith  shall  have  intervened.  If  the  title  of  his 
immediate  grantor  is  not  affected  by  fi^ud,  it  is  certainly  of  no  con- 
sequence that  the  piuchaser  had  notice  of  the  original  fraud.  Yet 
even  in  this  case,  the  words,  of  the  statute,  although  it  has  not  received 
that  construction,  would  defeat  his  title." 

"CHAPTER  Vin." 

"OF  THE  DOMESTIC  RELATIONS." 
"  TrrLB  I.—  Of  husband  and  wife.^^ 

Original  note  to  title.  "  This  Title  embraces  some  of  the  most  inte- 
resting subjects  of  legislation — subjects  too,  which  demand,  more 
than  almost  any  other,  the  special  care  of  the  legislature.  Most  of 
its  provisions,  however,  will  be  found  to  be  new. 

"  Whilst  almost  every  other  state  in  the  union,  has  defined  the  cases 
in  which  marriage  may  be  contracted,  and  the  causes  which  render  it 
invalid,  and  has  carefully  provided  for  its  due  solemnization  and 
proof,  this  state  has  never  attempted  to  regulate  by  statute,  any  one 
of  these  particulars.  We  have  several  statutory  provisions  concern- 
ing divorees;  but  as  to  every  other  branch  of  the  subjectt  we  are  left 
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.to  the  protection  of  the  common  law.  This  defect  is  the  more  serious, 
.because  the  rules  of  the  common  law  are  insufBdent  to  meet  all  the 
exigencies  of  this  important  relation.  Much  of  the  English  law  on 
this  subject,  is  derived  from  the  canonical  law,  as  administered  in  the 
ecclesiastical  courts;  but  it  has  lately  been  decided  (Hopkins*  Rep. 
657,)  that  the  ecclesiastical  law  has  never  been  adopted  in  this  state, 
and  that  we  have  no  tribunals  authorized  to  adjudge  that  a  marriage 
is  illegal,  except  upon  those  grounds  which  would  invalidate  otber 
civil  contracts. 

:  ''The  imperfections  of  our  laws,  in  regard  to  marriage,  and  the 
necessity  of  legislative  regulation,  were  pointed  out  by  Ohancellor 
Sanford,  in  the  case  above  cited,  and  have  been  often  the  subject  of 
comment. 

''In  framing  the  following  Title  the  Revisers  have  derived  mudi 
instruction  and  assistance  from  the  laws  of  other  states  and  nations; 
but  aware  of  the  difficulty  and  delicacy  of  the  subject,  they  have 
sedulously  endeavored  to  conform  the  new  provisions  proposed  by 
them,  to  the  sound  principles  recognized  in  the  statutes  now  in  force, 
^nd  to  the  actual  state  of  society  and  public  oiunion  among  us. 

"In  some  cases  the  particular  motives  which  have  led  to  the  pro- 
posing of  a  new  section,  have  been  explained.  In  general,  howev^, 
the  Revisers  have  left  their  suggestions  to  speak  for  themselves; 
because  they  soon  found,  that  to  explain  their  views  fully,  would 
have  required  a  treatise,  rather  than  a  series  of  short  notes.  Their 
great  object  has  been, 

"  1.  To  define  the  requisites  essential  to  a  marriage,  and  the  cases 
in  which  it  is  void,  or  voidable. 

"2.  To  prevent  fraudulent  and  clandestine  marriages,  by  prescrib- 
ing the  evidence  by  which  alone  marriages  can  be  established. 

"3.  To  prescribe  such  directions  for  ministers  and  magistrates  by 
whom  marriages  are  solemnized,  as  will  prevent  the  abuses  which 
may  now  occur. 

"  4.  To  furnish  the  means  for  authenticating  the  proof  of  a  marriage. 

"5.  To  define  the  cases  in  which  marriages  may  be  annnlled  or 
dissolved. 

.  "6.  To  protect,  in  cases  where  it  seemed  just,  the  innocent  issue  of 
marriages,  void  or  voidable  in  law. 

.  "  7.  To  regulate  with  precision  the  cases  in  which  limited  divorces 
may  be  decreed." 

**  Abtiole  L — 0/  marriage  and  of  Ihe  sclemnizatium  and  proof  (hereof** 

[§  1.  Same  as  enacted.]  Original  note.  "Conformable  to  the 
existing  law  of  this  state,  as  declared  in  4  Johns.  Rep.  62,  and  in 
subsequent  cases. 

[§  2  a«  reported.']  "<^  2.  Bvery  male  who  shall  have  attained  the  fhll 
age  of  fourteen  years,  and  every  female  who  shall  have  attained  the 
full  age  of  twelve  years,  shall  be  capable  in  law  of  contracting  mar- 
riage.*' [This  section  was  originally  enacted  as  reported,  except  that 
the  legislature,  conformably  to  the  suggestion  in  the  note  of  the 
Revisere,  inserted  *' seventeen**  and  ^^ fourteen,**  as  the  ages  of  consent. 
But  by  the  amendatory  act  of  1830,  chap.  320,  ^  24,  the  section  was 
repealed.] 
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Original  note  to  section  as  prepared  iy  the  Revisers.  ^^This  is  the  rul^ 
of  the  common  law  (1  BI.  Oom.  ch.  15),  and  is  the  law  of  this  stat^ 
(3  Johns.  Oh.  Rop.  49).  But  it  may  well  be  inquired,  whether  these 
ages  are  not  too  young,  and  whether  it  would  not  be  better  to  substi- 
tute 17  and  14?" 

[See  original  note  to  act  of  1830,  at  the  end  of  the  notes  on  this 
article.] 

[§  3.  Same  as  enacted.] 

Original  note.  "At  present  there  is  no  law  in  this  stat«,  defining 
and  prohibiting  incestuous  marriages.  Such  a  defect  does  not  exist 
in  the  institutions  of  any  other  civilized  country;  but  the  reproach  it 
would  seem  to  imply,  is  answered  by  the  fact,  that  no  instance  of 
such  a  connexion,  within  the  degrees  mentioned  in  the  section,  has 
ever  been  known  to  occur;  and  for  this  reason  alone,  has  the  absence 
of  a  prohibitory  law  on  this  subject,  been  iinsuspected. 

"It  is  true,  that  the  late  Ohancellor  Kent,  in  the  case  of  Wightman 
vs.  Wightman  (4  Johns.  Oh.  Rep.  343),  intimated  a  strong  opinioui 
that  the  law  of  nature,  prohibiting  incestuous  marriages  within  the 
degrees  specified  in  the  section  proposed,  ought  to  be  regarded  as  a 
part  of  the  i>08itive  law  of  this  state;  and  that  the  court  of  chancery, 
by  virtue  of  its  general  and  exclusive  jurisdiction  of  the  subject  of 
marriages,  has  the  same  power  to  annul  incestuous  marriages,  as  the 
ecclesiastical  courts  of  England.  The  reasoning,  however,  of  the  chan- 
cellor, in  that  case,  was  extra-judicial:  and  it  has  since  been  expressly 
decided  by  Ohancellor  Sanford  (1  Hopkins'  Rep.  657)  in  a  case  where 
the  decision  was  necessary,  that  the  whole  jurisdiction  of  the  court  of 
chancery  in  relation  to  marriage,  except  where  the  contract  is  void 
on  the  same  grounds  that  other  oontract«  may  be  avoided,  is  conferred 
and  limited  by  the  statute. 

"The  objections  to  incestuous  marriages  are  nowhere  stated  with 
more  force  and  eloquence,  than  by  Chancellor  Kent,  in  the  opinion  to 
which  we  have  before  alluded.  Such  sentiments,  expressed  in  such 
language,  the  Revisers  feel  it  their  duty  ta  quote.  ^ASQiatever  may 
have  been  the  practice  of  some  andent  nations,  originating  as  Mon- 
tesquieu observes,  in  the  madness  of  superstition,  the  objection  to 
such  marriages  is  undoubtedly  founded  in  reason  and  nature^  It' 
grows  out  of  the  institution  of  families,  and  the  rights  and  duties, 
habits  and  affections,  flowing  from  that  relation,  and  which  may 
justly  be  considered  as  part  of  the  law  of  our  nature,  as  raiioTml  and 
sodai  beings.  Marriages  among  such  near  relations,  would  not  only 
lead  to  domestic  licentiousness,  but.  by  blendii^  in  one  object,  duties 
and  feelings  incompatible  with  each  other,  w^d  perplex  and  con- 
found the  duties,  habits  and  affections  proceeding  frtmi  the  family 
state,  impair  the  perception  and  oonmpt  the  purity  of  moral  taste, 
and  do  violence  to  the  moral  sentiments  of  manldnd.  Indeed,  we 
might  infer  the  sense  of  mankind,  and  the  dictates  of  reason  and 
nature,  from  the  language  of  horror  and  detestation  in  which  such 
incestuous  connexions  have  been  reprobated,  and  condemned  in  all 
^es.' 

"In  the  above  section,  the*  Revisers  have  confined  the  prohibition 
to  the  cases  mentioned  by  Ohancellor  Kent,  as  clearly  prohibited  by 
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the  law  of  nature.  Bat  judging  from  the  laws  of  other  states  and 
countries,  it  would  seem  that  there  are  other  cases  which  ought  to  be 
inchided.*' 

[S  4.  Same  as  enacted.]  Original  note.  ''Some  of  the^e  marriages 
are  ahsolutely  void,  by  the  existing  law.  (4  Johns.  Oh.  Rep.  344;  1  BL 
Oom.  ch.  15.)  But  it  is  believed  that  the  interests  of  society,  and  of 
the  parties  concerned,  will  be  best  promoted  by  placing  them  on  tbe 
ground  stated  in  this  section.  See  i>o8t.  Article  2." 

[g  6.  Same  as  enacted.]     Original  note.  "  1  Johns.  Ch.  Rep.  389." 

lS  6,  7.  Same  as  enacted.]  Original  note  to  ^  6.  "A  marriage  in 
this  case  is  now  dbsolutdy  void  (see  note  to  last  section;)  but  it  is  con- 
ceived that  this  rule  should,  in  this  case,  be  mitigated.*' 

[S  8  as  reported;  not  enacted.]  "§  8.  Marriages  hereafter  to  be  con^ 
tracted  within  this  state,  shall  not  be  established,  or  held  to  be  proved, 
unless  there  be  suflScient  evidence, 

"1.  Of  the  actual  solemnization,  in  the  manner  prescribed  in  this 
article,  of  the  ceremony  of  marriage  between  the  parties;  or, 

*'2.  Of  the  known  cohabitation  of  the  parties  as  man  and  wife, 
avowing  themselves  as  such.'* 

[S  24.  Same  as  ^  19  R.  S.  which  was  also  amended  by  act  of  1830, 
chap.  320,  ^  29.]  Original  note  to  ^as  reported.  "  A  similar  exception 
is  contained  in  the  English  marriage  act,  26  Oeo.  11,  ch.  33,  and  in  the 
laws  of  Virginia,  and  several  other  states."  Original  note  to  amend- 
ment of  1830,  post. 

"Article  II. — 0/  divorces  on  the  ground  of  the  nullity  of  the  marriage  contracty — [Origmai 
note.    "The  whole  of  this  Artide  is  new."] 

[S  25.  Same  as  §  20  R.  S.  with  the  addition  of  the  following  sub- 
division :  "  6.  TTiat  the  marriage  was  irregularly  solemnized,  and  has 
not  been  consummated."]  Originai  note*  ^'  See  ante  ^  4 ;  and  1  Hopic 
p.  495.'* 

[S  29  to  42  &  seq.  same  as  ^  24  to  37  R.  S.  ^  34  R.  S.  repealed  by 
amendatory  act  of  1830,  chap.  320,  §  30.] 

Original  note  to  ^30  of  act  of  1830.  **  The  amendments  to  the  mar- 
riage law,  proposed  in  the  preceding  sections,  seem  necessary  to 
.remove  popular  objections  to  its  provisions,  as  well  as  ta  carry  into 
effect  the  intention  of  the  legislature  by  which  it  was  passed.  By 
referring  to  the  Revisers'  report,  it  will  be  seen  that  the  statute  as  pro- 
posed by  them,  required  aU  marriages  to  be  solemnized  in  the  manner 
therein  prescribed,  with  a  view  to  prevent  abuses;  to  furnish  the 
means  of  proving  marriages,  and  to  authenticate  and  preserve  such 
proof.  The  joint  committee  to  which  the  subject  was  referred,  and 
the  legislature  concurred  in  the  utility  of  providing  means  for  authen- 
ticating the  proof ;  and  in  reference  to  cases  where  the  parties  desired 
their  marriages  registered  a)id  auihenticated'y  they  concmred  in  the 
expediency  of  prescribing  the  solemnities  to  be  observed ;  but  they 
did  not  concur  in  the  expediency  of  providing  that  all  marriages 
(Aould  be  solemnized  in  the  manner  prescribe.  Several  sections 
were  therefore  stricken  out,  and  others  were  amended,  to  conform 
with  this  intention.  For  example,  ^  8  was  reported  aa  follows: 
*  marriages  shaU  he  solemnized  only  hy  the  following  persons^^  &e. 

'^  Intending  to  retain  the  section  as  a  guide  to  those^ho  wished 
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their  marriages  to  be  8olemiuzed»  in  such  a  manner  that  they  might 
be  recorded  and  regularly  authenticated,  the  following  clause  was 
prefixed:  *  For  the  purpose  of  behig  registered  and  autlienticated  accord- 
ing to  the  provisions  of  this  TitJe^  marriages  shaU  be  solemnizedi^  <S;c., 
and  with  this  alteration  the  section  was  adopted. 

'^  To  those  who  were  acquainted  with  the  course  of  proceeding,  the 
object  of  this  amendment  was  perfectly  understood ;  but  to  those  who 
form  their  opinion  from  the  language,  it  must  be  admitted  that  it  is 
not  so  precise  as  to  prevent  doubts,  whether  the  prescribed  solemni- 
ties are  not  obligatory  in  all  cases.  This  difficulty  is  increased  by  the 
retaining  of  ^  34,  which  authorizes  a  bill  to  avoid  a  marriage  irregw- 
larly  sokmnized  and  not  consummated,  which,  in  consistency  with  the 
former  alterations,  ought  to  have  been  stricken  out.  The  amend- 
ments now  proposed,  will  carry  into  effect  the  intention  of  the  legis- 
lature. As  reported  by  the  Revisers,  the  Title  authorized  the  minister 
as  well  as  the  magistrate  by  whom  the  marriage  was  solemnized,  to 
administer  an  oath  when  necessary,  to  identify  the  parties ;  and  it  did 
not  require  him  to  ascertain  the  ^  trade  profession^  or  occupation  of  the 
parties.  The  alterations  made  in  these  particulars,  in  the  course  of 
enactment,  have  given  rise  to  very  general  complaint.  There  seem 
also  to  be  objections  to  that  part  of  the  law  which  requires  the  ages  of 
the  parties  to  be  ascertained.  The  amendments  now  proposed,  will,  it 
is  presumed,  remove  these  causes  of  dissatisfaction.*' 

'^Abticlb  IIL — Cfdivoreea  dissohing  the  marriage  eotUract.'* 

[§43.  Sameas^38R.S.]  Original  note.  ''Act  concerning  divorces, 
and  for  otlier  purposes,  2  £•  L.  197.    The  third  subdivision  is  new." 

[S  44,  45,  46, 47.  Same  as  ^  39,  40,  41,  42  R.  S*  except  that  in  ^  39 
B.  S.  the  words  ''in  aU  cases^''  were  substituted  by  the  legislature  for 
tte  word  "  6t*t"] 

Original  note  to  ^  47.  '*  The  circumstances  mentioned  in  this  section 
^e,  in  most  countries,  a  bar  to  a  divorce,  and  some  of  them  have  been 
adopted  as  such  in  this  state.  See  the  ophuon  of  Chancellor  Kent,  1 
Johns.  Gh.  Rep.  488.  It  seems  proper  that  these  exceptions  should  be 
incorporated  in  the  statute. 

[g  49.  Same  as  ^  44  K  S.]  Original  note.  ''Ifew,  but  obviously 
necessary." 

<*  Abtiolb  IV. — Of  uparaHonB  or  UmUed  dhoreeB,'* 

[S  54.  Same  as  ^  60  B.  S.]  Original  note.  "  Subdivision  3,  necessary 
to  supply  an  omission." 

[S  65  to  60.  Same  as  enacted  ^  61  to  66  B.  S.]  Original  note  to 
^  oO.  **  New,  but  conformable  to  the  practice  of  the  court  of  chancery ; 
4  Johns.  Oh.  Bep.  187." 

.    "  Article  V. — General  provisions^  applicable  to  the  two  last  Artides^ 

[S  61, 62.  Same  as  §  57,  58  E.  S.]  Original  note.  "  The  words  in  §  62, 
'  ma^  in  its  discretion^  require  the  liusband  to  pay  any  snms  necessary  to 
enable  the  wife  to  carry  on  (he  suit^  during  its  pendency,^  new',  but  con- 
formable to  the  course  of  the  court.  See  1  Johns.  Oh.  Bep.  110;  do. 
364;  3  do.  519." 

[§  63,  64.  Same  as  §  59,  60  E.  S.] 
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OrigxiKxl  note  subjoined  to  the  Title.  ^'  Section  8  of  the  act,  2  B.  L. 
197,  has  been  omitted,  as  unnecessary. 

*'  S  12,  also  omitted,  as  repugnant  in  principle  to  the  established 
practice  of  the  court,  recognized  in  ^  60. 

"  By  the  12th  section  of  the  act  of  the  12th  April,  1824,  entitled 
*  An  act  concerning  the  courts  of  common  pleas  in  the  counties  of 
Essex,'  &c.  (Laws  of  1824,  p.  249,)  the  same  rights  are  extended  to 
husbands,  as  are  given  to  wives  by  the  11th  and  12th  sections  of  the 
act  of  1813,  (the  sections  authorizing  separations  for  desertion  and  ill 
treatment ;)  but  it  has  not  been  noticed  in  this  Title.  It  is  supposed 
that  the  legislature  could  scarcely  have  understood  the  effect  of  that 
provision." 

"  Ttflb  in. —  0/  guardians  and  wards  J** 
[g  1,  2,  3,  4,  6.  Same  as  enacted.]    Original  note.  "  ^  5  partly  new." 
[g  6.  Same  as  enacted.]     Original  note.  "  30  <§  1  R.  L.,  454,  ex- 
tended." 

[S  7,  8.  Same  as  enacted.  §  7  repealed  by  act  of  1830,  chap.  320, 
^  31.]  Original  note.  "  New.  It  is  now  often  a  litigated  question  of 
great  importance  to  the  parties,  as  to  who  is  entitled  to  guardianship. 
It  has  been  thought  useful  to  declare  the  priority,  as  well  for  intbr- 
mation  as  to  prevent  litigation. '  The  nile  is  derived  from  the  prac- 
tice of  the  court  of  chancery ;  vide  1st  Hopkins,  226." 

Original  note  to  repealing  %  of  1830.  "  This  section  prescribes  the 
order  of  preference,  in  allowing  guardians  for  minors  under  14.  It  is 
suggested  by  experienced  surrogates,  that  difficulties  may  arise  in 
{>ursuing  the  order  prescribed  in  this  section,  and  as  the  preceding 
section  gives  the  surrogate  the  same  power  as  is  possessed  by  tiie 
chancellor,  it  is  deemed  best  to  repeal  the  section  in  question." 

[g  9, 10.  Same  as  enacted.]  Origimul  note  to  ^  9,  "  New ;"  to^KK 
^*  First  clause  conformable  to  existing  law.  There  is  much  doubt  at 
present  as  to  the  extent  of  the  responsibility  of  the  guardian  €td  interimi^ 
which  it  is  the  object  of  the  last  clause  of  this  section  to  remove." 
[S  11-  Same  as  enacted.]  Original  note.  "  See  note  to  §  13." 
[§  13.  Same  as  enacted.]  Original  note.  "  The  observations  made 
tespecting  the  propriety  and  necessity  of  some  mode  of  speedily  and 
cheaply  settling  an  administrator's  accounts,  apply  to  tiliese  provi- 
sions. In  truth,  they  do  but  substitute  the  surrogate  for  a  master  ia 
chancery,  in  the  discharge  of  duties  peculiarly  appertaining  to  his 
office." 

[§14,  15,  16.  Same  as  enacted.]  Original  note.  "The  three  last 
sections  are  new.  By  the  existing  law  the  chancellor  has  the  powos 
here  conferred  on  surrogates,  which  are  exercised  upon  the  report  of 
a  master,  to  whom  a  reference  is  usually  directed.  As  an  appeal  fit>m 
the  surrogate  is  given  to  the  chancellor,  it  is  not  perceived  why  that 
^officer  is  not  equally  competent  as  a  master,  to  institute  inquiries  in 
the  first  instance ;  much  delay  and  expense,  it  is  believed,  will  be 
saved  by  the  remedy  here  proposed." 

[5  17, 18.  Same  as  enacted.]  Original  note  to  ^  18.  "  Besidne  of 
30th  section  of  act  concerning  probates,  &c.  1  B.  L.,  454,  somewhat 
varied." 
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[S  20.  Same  as  enacted.]  Original  note.  ''1st  ^  of  act  for  prevent- 
ing  waste,  1  R.  L.,  62.  The  woi^s  '  or  with  such  other  moneys  belong' 
ing  to  his  ward,  as  shall  he  in  his  hands,^  and  '  inevitable  decay  and 
injury  only  excepted^^  new." 

[g  21,  22.  Same  as  enacted.]  Origin^U  note.  *'  ^  22  new  in  form, 
but  conformable  to  existing  laws." 

"Tttlb  IV. — "  (>f  mastersy  apprentices  and  servants." 

'*  Artiolb  I. — QfapprenUce$  and  aervanU  hound  by  indentures" 

[S  8,  9,  10.  Same  as  enacted.]  Original  note.  "  In  ^  10,  « and  if  a 
male,  will  cause  him  to  be  instructed  in  the  general  rules  of  arithme- 
tic/ new." 

[§  11, 12.  Same  as  enacted.]  Original  note  to  %  12.  *'  8th  section 
of  act  of  1813 ;  1  R.  L.,  137,  varied  as  to  the  term  of  service.  Quere. 
Ought  not  the  master  and  aBsignee  to  be  restrained  from  taking  the 
person  so  bound  out  of  the  state  ?" 

[§  13, 14.  Same  as  enacted.]  Original  note.  "Residue  of  same  V* 
last  clause  of  ^  14  new." 


PART  III. 

Extract  from  preHmnary  report  to  this  Part.  "The  g^ieral  plan  of 
fhe  revision  heretofore  adopted,  has  been  pursued  in  the  Third  Part 
TIm  Analysis  will  exhibit  the  order  and  arrangement  of  the  various 
and  complicated  subjects  embraced  in  it.  It  will  be  perceived  that 
the  excellent  plan  of  Mr.  IHdd  in  his  treatise  on  practice,  has  been 
generally  followed,  with  such  deviations,  as  the  sutgects  and  our 
peculiar  circumstances,  required.  A  higher  authority  and  a  safer  guide, 
could  not  be  found  in  the  whole  range  of  EngMsh  and  American 
writers.  And  when  it  is  considered,  that  we  have  the  contributions 
of  our  own  countrymen  on  the  same  subjects,  and  forty  volumes  of 
reports  of  decisions  in  our  own  state  courts,  it  will  be  admitted,  that 
more  copious  and  valuable  materials,  and  more  sound  and  enlightened 
instimction,  could  not  be  desired.  These  reports  enable  the  legislatiuie 
to  know,  accurately,  what  defects  have  been  discovered,  and  what 
remedies  are  needed. 

"The  courts  have  long  been  struggling  to  mould  the  forms  of  pro- 
ceeding, in  a  government  very  dissmiilar,  in  many  important  respects, 
to  our  own,  so  as  to  adapt  them  to  our  peculiar  institutions  and  neces^ 
fiities.  In  many  cases  they  have  succeeded;  in  others  they  have  not 
X>osse6sed  the  necessary  power.  It  remains  for  the  legislative  autho- 
rity, to  second  and  sustain  their  efforts. 

"To  a  considerable  extent,  this  has  been  attempted  in  the  Third 
Part  of  the  revision ;  and  exertions  have  been  made  to  prevent  multi- 
plicity of  suits;  to  avoid  fictitious,  useless  and  protracted  forms,  and 
to  save  unnecessary  expense." 
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"  CHAPTER  I." 

"OP  THE  GOUBTS  OP  GENERAL  OE  LIMITED  JUBISDICTION." 

"Trcuc  L — Of  the  court  for  t?ie  trial  of  impecushsnenta  and  the  eorrtction  of 

errors* 

"AxnoiM  L — Of  the  wruiiiuUm  of  the  court  and  Ua  ofixmP 

[g  1.  Same  as  enacted.] 

S  2  od  reported^  indndedt  with  additUma,  in  ^  2  B.  8.  '^^  2.  The 
major  part  of  the  members,  then  in  office^  and  competent  to  vote  on  ihe 
question  pending j  shall  be  a  sufficient  number  to  constitute  the  court" 

Original  note.  *'  lb.  GThe  words  in  italic  are  inserted  to  remove  some 
apparent  ambiguities  in  the  present  act.  Members  who  have  resignedi 
or  are  interested  in  the  cause,  ought  not  to  be  counted  in  ascertaining 
a  quorum.  Nor  should  the  judges  be  estimated  in  the  number  neces- 
sary  to  decide  writs  of  error.  It  has  been  supposed  that  a  legislative 
declaration,  establishing  a  fixed  rule.  Would  be  preferable  to  leaving 
it  open  and  fluctuating  with  each  cause." 

"  Article  II. — Of  impeachmenis  and  the  mode  of  conducting  them,** 

[§  14  to  25,  being  all  the  sections  of  this  article,  enacted  as  reported, 
§  12  to  23  R.  S.]  Original  note  to  §  25.  [^  23  R.  8.)  "The  words  *Dr 
acquitted,'  are  in  the  statute,  but  not  in  the  constitution;  and  have 
been  omitted,  as  repugnant  to  the  spirit  of  the  constitution.*' 

"  Article  III. — Of  its  powers  as  a  court  for  the  correction  of  errors,^ 

[g  26,  27,  28.  Same  as  enacted  ^  24,  25,  26  R.  S.]  Original  neU  to 
§  28.  "1  R.  L.  133,  §  7  varied." 

[S  29.  Same  aa  enacted  ^  27  R.  S.]  Original  note.  "  Oonformed  t« 
the  language  of  the  section  concerning  the  supreme  court." 

"TnxB  II.— Of  the  court  of  chancery?^ 

"  Article  L —  Of  the  constitution  of  the  court,  and  of  its  ojicere  and  their  dutie^T 

[^  1.  Same  as  enacted.]     Original  note,  "l^ew  and  declaratory." 

"  Article  II. — Of  the  general  potvere,  duties  and  juriedietion  ^f  the  court" 

32.  Same  as  enacted  ^  36  R.  S.] 
inal  note.  **  The  e:sistence  of  the  court  of  chancery  is  recognised 
in  the  former  constitution  of  this  state,  and  also  in  the  amend^  con- 
stitution; but  in  neither  of  those  instruments  are  the  powers  of  the 
court  defined.  A  brief  and  comprehensive  definition  of  those  powers 
is  attempted  in  the  above  section,  which  will  be  found  to  be  supported 
by  the  acts  and  ordinances  of  the  colonial  government  instituting  the 
court,  and  the  various  statutes  relating  to  it,  passed  since  the  revolu- 
tion. The  note  of  the  Revisers,  subjoined  to  the  act  *  concerning  (hi 
court  of  chancery y^  (1  R.  L.  494,)  contains  several  valuable  references 
applicable  to  this  subject.  The  act  of  the  6th  of  November,  1683,  'to 
eettle  courts  of  justice,^  referred  to  therein,  may  be  ft>und  in  the  appen- 
dix to  the  2d  volume  of  the  Revision  of  1813,  p.  8.  The  ordinance  of 
the  28th  August,  1701,  (cited  in  the  note  as  dated  September  2d,  1701,) 
*  erecting  arui  establishing  a  oov/rt  of  chancery,^  may  be  foimd  in  the 
Secretary's  oflSce,  in  the  10th  volume  of  the  manuscript  council 
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minates,  p.  27.  It  does  not  appear  to  have  been  published  in  any 
edition  of  colonial  laws." 

[S  33  partidUy  enacted  in  ^  37  B.  8.'] 

Original  note.  "In  4  J.  Oh.  R.  183,  and  6  ib.  276,  Chancellor  Kent 
suggested,  that  the  court  of  chancery  ought  not  to  take  cognizance  of 
a  cause,  unless  the  matter  in  controversy  exceeded  fifty  dollars  in 
value.  In  1  Hopkins,  112  and  119,  Ghancellor  Sanford  held,  that  the 
rule  of  the  English  chancery,  in  the  absence  of  any  constitutional  or 
statutory  provision,  was  the  law  of  the  court;  and  that  where  the 
amount  exceeded  £10  sterling,  the  court  was  bound  to  tE^e  cognizance 
of  the  cause  Little  doubt  can  exist  that  some  limit  should  be  fixed, 
by  which  ruinous  litigation  may  be  prevented.  It  is  also  respectfully 
suggested,  whether  the  limit  might  not  with  propriety  be  fixed  at  a 
higher  sum,  such  as  five  hundred  doUarSy  and  disputes  concemingi 
property  of  a  less  value,  be  referred  exclusively  to  the  equity  courts 
of  the  circuit  judges?  The  court  of  chancery  would  be  much  relieved, 
while  its  jurisdiction  would  be  preserved,  as  the  same  subject  might 
be  brought  before  it  at  the  instance  of  either  party,  by  appeal  instead 
of  an  original  bill.  It  is  believed  that  the  convenience  of  suitors,  the 
despatch  of  business,  and  economy  in  expense,  would  be  promoted  by 
such  a  measure. 

*' As  to  the  last  clause  of  the  section,  see  post  Title  ni,  ^  3." 

[S  35.  Same  as  enacted  ^  39  B.  S.  except  that  the  words  ^'with  the 
exception  above  stated^'  after  the  words  "in  trust  for  him,''  were  inserted 
by  the  legislature.] 

Original  note  to  §  34,  35.  "This  section  and  the  last,  are  founded  on 
the  decision  of  Chancellor  Kent,  and  of  the  court  of  errors,  in  the 
case  of  Hadden  and  Spader,  5  Johns.  Oh.  Rep.  280;  20  John.  Bep. 
654.  The  doctrine  established  in  those  cases,  has  been  doubted,  and 
qualified  in  a  subsequent  case  in  coiu*t  of  chancery,  (Donovan  vs. 
Finn,  1  Hopkin's  Bep.  59;)  but  it  is  understood  that  it  is  still  adhered 
to  in  the  court  of  errors.  Deeming  it  important  to  settle  the  law,  and 
to  preserve  the  rule  as  laid  down  in  the  case  of  Hadden  and  Spader^ 
the  Bevisers  have  proposed  the  above  sections." 

[S  36.  Substantially  enacted  ^  40  B.  S.]  Original  note.  "This  is 
conformable  to  the  uniform  course  of  the  court  of  chancery,  which 
always  follows  the  rules  of  law,  as  to  allowing  a  set  off.  3  Johns^ 
Oh.  Bep.  351 ;  4  ib.  11,  287." 

[§  40.  Same  as  enacted  ^  45  B.  S.]  Original  note.  "1  B.  L.  326,  4 
15.  By  Chapter  YIII  of  the  second  part  of  the  revision,  the  powers 
of  the  court  of  chancery  in  suits  to  annul  marriages,  are  defined  and 
extended.  The  exception  in  the  above  section  is  deemed  highly 
expedients" 

[g  41.  Same  as  enacted  ^  46  B.  S.]  Original  note.  "The  chancellor 
now  possesses  the  power  of  alteiing  and  amending  the  practice;  but 
that  part  of  the  section  which  directs  a  revision  of  the  rules,  is  new. 
It  is,  however,  believed  that  it  will  be  found  of  great  practical  utility* 
The  Bevisers  are  of  opinion,  that  improvements  may  be  made  in  the 
practice  of  the  coiu*  of  chancery;  but  they  are  also  entirely  con- 
vinced, that  amendments  of  this  sort  should  be  made  gradually,  and 
with  great  deliberation.    The  chancellor  will  be  better  qualified  to 
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introduce  such  alterations  as  may  be  useful  in  the  course  of  proceed- 
ing, than  any  other  person.  By  imposing  upon  that  officer,  ^e  duty 
of  a  periodical  revision  of  the  general  rules  of  his  court,  with  a  view 
to  the  objects  above  indicated,  the  legislature  will  intimate  their  desire 
that  such  improvements  should  be  made,  and  give  a  more  extended 
authority  for  efibcting  them,  than  is  now  posses^." 

[§  42,  43.  Substantially  same  as  ^  47  B.  S.  except  that  in  the  sec- 
tions as  reported,  the  chancellor  was  empowered  to  impose  a  fine^ 
which,  when  collected,  was  to  be  paid  into  the  fund  belonging  to  the 
court  of  chancery,  or  to  the  party  injured  by  such  unnecessary  pro- 
lixity, Q&  the  chancellor  might  direct.] 

Original  note.  "The  immoderate  length  to  which  bills  and  other 
proceedings  may  be  extended  in  the  court  of  chancery,  has  always 
been  a  serious  evil  in  the  practice  of  that  court.  From  the  nature  of 
things,  the  length  of  the  pleadings  in  each  cause,  must  depend  on  its 
peculiar  circumstances;  and  of  those  circumstances,  the  solicitor  or 
counsel  is  the  judge.  The  frame  of  the  pleadings,  necessarily  admits 
of  great  prolixity;  and  the  temptation  which  is  thus  presented  to  the 
accumulation  of  costs,  is  sometimes  yielded  to  by  the  practitioner. 
There  seems  no  effectual  mode  to  remedy  the  evil,  except  by  vesting 
in  tiie  chanoellor  a  discretionary  power  to  amerce  those  who  are  guilty 
of  such  practices.  This  is  conformable  to  one  of  LoM  Bacon's  gene- 
ral orders,  by  which  he  provided,  that  *if  any  bill,  answer,  replication 
or  rejoinder  be  formed  of  immoderate  length,  both  the  party  and  the 
counsel,  under  whose  hand  it  passed,  should  be  fined.'  It  was  also 
formerly  the  practice  of  the  English  chancery,  to  compel  counsel  to 
I>ay  costs  for  impertinent  matter  inserted  in  the  pleadings. 

''The  abandonment  of  the  rule  of  Lord  Bacon,  and  Sie  relaxation 
of  the  practice  in  other  respects,  have  led,  in  England,  to  evils  of  the 
most  serious  character;  for  the  length  and  complexity  of  the  plead- 
ings are  not  merely  injurious  in  point  of  expense:  they  distract  the 
attention,  increase  the  labor,  and  waste  the  time  of  the  judge,  and  in 
that  way  occasion  delay  in  the  decision  of  the  causo. 

''Fortunately  for  this  state,  the  mischiefs  alluded  to,  are  compa- 
ratively unknown  in  the  history  of  our  courts  of  equity;  and  it  is  as 
well  to  preserve  the  present  reputation  of  our  chancery  bar,  as  to  pro- 
tect the  community,  that  the  Revisers  have  proposed  the  preceding 
sections." 

**  Artfole  in. —  Of  the  terms  of  the  court^  and  the  mode  of  proceeding  therein.** 

[S  71.  Orig.  Bep.  same  as  ^  97  R.  8.,  except  that  the  section  as 
reported  also  contained  the  following  clause,  which  was  stricken  off 
by  the  legislature:  "But  the  time  during  which  proceedings  upon  any 
such  final  decree  shall  have  been  suspended  by  an  appeal  therefrom, 
or  by  order  of  the  court,  shall  not  constitute  any  part  of  the  said  ten 
years."] 

Original  note.  "By  the  English  law,  lands  were  not  bound  or 
affected  by  decrees  in  chancery;  2  Maddock,  355,  462;  2  P.  Wm.  621. 
By  the  act  of  February  23,  1802,  25th  sess.  ch.  15  (3d  Web.  28,  §  9), 
our  legislature  introduced  a  new  principle,  and  authorized  executions 
against  lands  from  chancery.  In  the  revision  of  1813,  1  B.  L.  487, 
^  4,  a  proviso  was  introduced,  that  lands  and  tenements,  &c,  i^onld 
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not  be  bound  as  against  purchasers,  without  notice,  until  an  actual 
levy.  The  consequence  is,  that  decrees,  ^in  effect,  are  not  liens  on 
land.  The  reason  for  making  judgments  a  charge  upon  land,  seems 
to  apply  equally  to  decrees  for  the  payment  of  money.  The  jui-isdic- 
tion  of  the  courts,  is  in  many  cases,  concurrent,  and  the  harmony  of 
the  law  would  require  that  the  judgment  should  have  the  same  effect. 
It  is  believed  that  all  inconvenience  will  be  prevented  by  requiring  the 
transcripts  to  be  entered  by  the  clerks  of  the  supreme  court,  to  whose 
ofBces  parties  will  necessarily  resort  to  make  other  searches.  And  as 
it  is  a  i)eculiar  benefit  to  the  complainant,  it  is  proposed  to  throw  the 
expense  on  him. 

"The  expression  *  chattels  real,'  inserted  in  order  to  reach  leases  for 
years,  which  are  not  within  the  present  law,  and  form  an  anomalous 
case;  vide  1  J.  0.  223;  19  J.  R.  73;  2  Oowen,  497." 

[§  80,  81,  82,  83, 84,  85.  Same  as  ^  109  to  114  R.  S.]  Original  note. 
"^  83,  84,  85  omitted  in  act,  but  deemed  necessary." 

[S  86,  87,  88,  89,  90,  91,  92.  Same  as  ^  115  to  121  R.  S.]  Original 
note.  *'The  last  four  sections  are  not  in  the  act,  but  supply  important 
omissions." 

**  Article  IV. — Of  proceedings  against  ahsent^  concealed  and  non-resident  de/endatits," 

[S  93,  94.  Same  as  ^  122, 123  R.  S.]  Original  note.  "1  R.  L.  489, 
§  9;  and  7th  and  8th  rules  of  the  court  of  chancery,  somewhat  modi- 
fied. It  is  conceived  that  so  much  of  these  regulations  as  now  rest 
on  the  rules,  should  be  incorporated  with  the  other  provisions  on  the 
same  subject." 

[§  97  to  100.  Same  as  §  126  to  129  R.  S.,  except  that  in  §  97  the 
words  " or  of  the  personal  service  of  such  order  as  herein  provided" 
after  '^requiredy"  were  inserted  by  the  legislature.]  Original  note  to 
%  97.  "Same  act,  §  9,  modified  and  partly  new." 

Original  note  to  %  100.  "  The  present  statute  authorizes  the  making 
of  a  decree,  on  the  mere  default  of  the  party.  It  is  conceived,  that  in 
a  case  where  no  personal  notice  has  been  given  to  the  defendant, 
some  proof — the  oath  of  the  party,  at  least — should  be  required. 
The  latter  clause  of  §  97,  and  the  three  last  sections,  have  therefore 
been  proposed  by  the  Revisers." 

[§  101, 102.  Same  as  %  130, 131  R.  S.]  Original  note.  *•  The  security 
required  in  the  original  act  (§  9),  does  not  seem  to  extend  to  this  case, 
though  clearly  necessary,  and  probably  within  the  meaning  of  the 
legislature." 

[S  103  to  109.  Same  as  enacted  ^  132  to  138  R.  S.,  except  that  in 
%  105  (134  R.  S.),  the  words  "fetm  or  thems"  were  substituted  by  the 
tegislature  for  ^^party  interested." 

"Article  V. —  0/ihe  granting  of  injunctions  to  stay  proceedings  at  hw.^* 

Preliminary  note  to  Article.  "The  practice  in  regard  to  injunctions 
to  stay  proceedings  at  law  in  our  coiul),  is  very  different  from  that 
which  prevails  in  the  English  chancery.  The  writ  is  undoubtedly 
remedial  and  often  most  s^dutary.  At  the  same  time,  every  observing 
practitioner  must  have  i)erceived,  that  it  is  often  used  for  mischievous 
purposes,  and  that  parties  are  often  seriously  injured,  and  sometimes 
whoDy  defeated  in  the  prosecution  of  their  just  claims  at  law,  by  the 
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operation  of  an  injunction,  which  may  be  obtained  in  many  cases,  by 
insolvents,  without  any  means  to  indemnify  the  injured,  and  without 
being  required  to  furnish  any  pledge  for  such  indemnity.  A  great 
inequality  is  thus  produced  in  the  situation  of  the  parties,  and  a 
temptation  offered  to  annoy  an  antagonist,  which  there  is  reason  to 
fear  is  too  often  felt  and  indulged.  The  necessary  restrictions  are 
probably  not  within  the  power  of  the  court;  at  all  events  they 
are  more  firmly  secured  and  better  promulgated,  by  legislative 
enactment. 

"In  the  following  sections,  the  Revisers  have  extended  the  princi- 
l)les  of  the  existing  rules  of  the  court,  so  as  to  require  security  in  all 
cases  where  injunctions  are  applied  for,  to  stay  personal  actions  at 
issue  in  courts  of  law;  and  have  added  such  other  provisions,  aa 
seemed  calculated  to  remedy  many  of  the  evils  which  are  most 
frequently  experienced." 

S  116.  Same  as  ^  144  R.  S.,  except  that  the  words  ^'  in  any  action 
for  tlie  recovery  of  landsj  or  the  possession  of  tft^wi,"  were  substituted  by 
the  legislature  for  '*  in  any  real  or  mixed  actionJ*^ 

Original  note.  "The  42d  rule  of  the  court  of  chancery  requires  the 
deposite  in  mixed  actions,  of  a  sum  at  least  equal  to  the  oost^.  But 
this  is  entirely  inadequate  to  the  injury  that  the  plaintiff  may  sustain 
by  being  kept  out  of  the  possession  of  the  land  recovered.  Nor  is 
there  any  good  reason  for  not  extending  the  rule  to  real  as  well  as 
mixed  actions.  In  the  above  sections  we  have  adopted  the  principle 
of  the  act  *  concerning  writs  of  error y^  1  R.  L.,  143." 

[§  117, 118, 119.  Same  as  enacted  ^  145, 146, 147  R.  S.]  Original 
note  to  %  119.  "  This  exception  seems  to  be  necessary,  as  otherwise  a 
party  against  whom  a  judgment  has  been  fraudulentiy  obtained,  may 
be  rendered  remediless." 

'-  Artiolb  VL — Of  ihs. powers  and  proceedings  of  the  court,  upon  hSkfor  ike  foredosun  or 

sa.tisfaction  of  mortgages, 

[§  123.  Same  as  ^  151  R.  S.]  Original  note.  "  1  R.  L.,  493,  §  21, 
and  490,  ^  11,  made  general,  so  as  clearly  to  embrace  all  cases  of  fore- 
closure, whether  the  defendant  appear  or  not,  conformably  to  the 
decisions  of  the  court  of  chancery,  the  supreme  court,  and  the  court 
of  errors." 

[§  124  adopted  with  variations  in  ^  152  B.  S.  Original  note.  "  New. 
The  first  part  of  the  section  conformable  to  4  J.  0.  R.,  609  ;  the  latter 
part  proposed,  in  order  to  ^ive  the  court  complete  jurisdiction  over  the 
whole  subject,  and  save  the  necessity  of  suits  at  law.  It  is  known 
that  a  mortgagee  has  now  three  distinct  remedies :  1.  By  an  eject- 
ment ;  2.  By  a  suit  on  the  bond ;  3.  By  foreclosing  under  the  statute, 
or  in  equity.  When  a  coiurt  has  once  jurisdiction  over  an  integral 
part  of  the  subject,  there  is  an  obvious  propriety  in  allowing  it  to  dis- 
I)Ose  of  the  whole,  instead  of  compelling  parties  to  resort  to  other 
teibunals.  Nor,  on  the  other  hand,  should  a  mortgagor  be  subjected 
to  the  ruinous  expenses  of  all  these  proceedings,  unnecessarily." 

g  125  as  reported^  enacted  with  material  variations  ^  153  J2.  S. 

Original  note.  "  Pursuant  to  the  principles  stated  in  the  foregoing 
note,  and  in  confoimity  to  the  doctrine  of  the  court,  which  intei^poses 
to  restrain  the  collection  of  the  mortgage  debt,  out  of  other  property. 
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but  seems  to  leave  the  party  exposed  to  the  costs  of  a  judgment  at 
law.  2  J.  0.  E.,  125." 

S  126  as  reported^  mbstantialhf  enacted  as  ^  57,  TitU  I.  of  Chap  Y. 
post  Original  note.  "Pursuant  to  the  principles  before  stated;  and 
the  action  of  ejectment  is  the  less  necessary,  since  the  court  of  chan- 
cery will  compel  possession.  It  is  submitted,  that  a  party  ought  not 
to  be  permitted  to  avail  himself  of  a  legal  remedy  upon  a  mere  equi- 
table security ;  and  thus  often  compel  the  mortgagor  to  resort  to  a 
court  of  chancery  to  establish  his  equitable  rights.  A  dormant  mort- 
gage may  be,  and  often  is,  used  for  improper  purposes  against  third 
persons.  From  the  nature  of  the  security,  it  would  seem  that  its 
validity,  and  its  having  become  absolute,  should  be  first  established 
directly  against  the  parties,  by  a  foreclosure  either  in  equity  or  by 
advertisement  under  the  statute,  before  legal  proceedings  are  had 
upon  it. 

"  The  above  section  properly  belongs  to  a  subsequent  Chapter,  in 
which  the  action  of  ejectment  is  treated  of ;  but  it  is  now  presented 
here  for  the  purpose  of  showing  more  distinctly  the  views  of  the 
Revisers." 

g  128  enacted  with  variations  %  156  JR.  S.  Original  note.  "Necessary 
to  prepare  for  the  subsequent  section,  and  to  compel  a  party  to  elect 
his  tribunal  and  exhaust  his  remedies  there,  before  trying  another." 

S  129  as  reported  J  partially  adopted  in  ^  156  B.  S.  Origin^  note.  "  A 
perusal  of  the  opinion  of  Chancellor  Kent,  in  the  case  of  Tice  vs. 
Annin,  in  2  J.  C.  R.,  129,  is  invited,  in  order  to  a  clear  apprehension 
of  the  difficulties  attending  the  present  law  on  this  subject.  The 
chancellor  doubts,  ^if  there  be  any  good  sense  in  allowing  the 
mortgagee  himself  to  proceed  and  sell  the  equity  of  redemption  by 
execution  at  law,  without  proceeding  on  his  pledge,'  and  intimates  a 
design,  in  future  cases,  to  prohibit  a  mortgagee  from  doing  so.  With- 
out examining  into  the  power  of  the  court  thus  to  restrain  a  statute, 
it  is  yet  conceived  that  it  is  a  very  proper  case  for  legislative  inter- 
ference. The  Revisers  were  desirous  to  propose  the  remedy  suggested 
in  the  above  case.  But  they  do  not  perceive  how  the  officer  who  is 
to  execute  the  process  of  a  court  of  law,  or  the  purchasers  at  a  sale, 
can  know  or  be  judicially  informed,  whether  the  judgment  on  which 
premises  are  exposed  for  sale,  be,  or  be  not,  founded  on  a  debt  secured 
by  a  mortgage  ?  To  allow  the  defendant  to  plead  in  the  suit,  an  exemp- 
tion of  the  premises,  besides  making  the  proceedings  more  complicated, 
would  not  reach  the  case  of  a  judgment  by  de£ftult,  nor  would  it  en- 
sure the  protection  of  creditors  and  purchasers.  The  same  object 
seems  to  be  attained  more  effectually,  by  declaring  a  sale  of  the  equity 
of  redemption  a  satisfaction  of  the  mortgage  security;  and  then  mortr 
gagees  will  resort  to  other  property,  or  will  at  once  proceed  on  their 
mortgage,  miich  to  the  benefit  of  other  creditors,  and  of  the  mortga- 
gor, and,  in  every  fair  and  honest  case,  to  their  own  benefit.  The 
whole  interest  of  the  mortgagor  in  the  premises  will  then  be  sold, 
under  the  foreclosure ;  there  will  be  no  subdivision  of  that  interest 
into  parts ;  purchasers  will  know  what  they  acquire,  and  the  property 
will  be  more  likely  to  bring  its  value." 

S  34,  enacted  with  a  material  variation,  ^  161,  R.  S. 
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Orighidl  note.  *^  In  this  and  several  subseqnent  sections,  an  effort  is 
made  to  express  the  meaning  of  the  12th  section  of  the  act  coDceming 
the  court  of  chancery,  vol.  1,  p.  490,  as  it  has  been  expounded  by  the 
decisions  of  Chancellor  Kent.  This  section  is  taken  from  the  decision 
in  1  Johns.  Ch.  Rep.  617  ;  except  the  omission  of  that  part  requiring 
the  defendant's  consent  to  a  decree,  which  is  superfluous  at  least  in  a 
law ' 

[§  137, 138.  Some  ba  ^  165, 166  R.  S.  Origin4a  note  to  ^  138.  "  11th 
section  of  the  act  concerning  court  of  chancery,  vol.  1,  p.  490.  2  Johns. 
Oh.  Rep.  480 ;  do.  487  ;  do.  534." 

"  Abticle  VII.  —  0/  proceedings  in  relation  to  (he  conveyance  of  lands  hy  infanta,  and  the  aaU 

and  disposition  of  their  estates,^* 

[S  139  to  145.  Same  as  ^  167  to  173  R.  S.]  Original  note  lo  §  142 
and  145.  ^*  Part  of  1st  section  of  act  concerning  infants,  laws  of  1814, 
p.  128,  and  2d  section  of  act  in  addition  to  the  former  act ;  laws  of 
1815,  p.  103." 

[g  146,  147,  148.  Same  as  ^  174,  175,  176  R.  S.  Original  note  to 
^  148.  "  Part  of  3d  section  of  act  of  1815,  p.  103,  and  of  first  section 
of  act  of  1814,  p.  128,  as  expounded  by  Ohancellor  Sanford  in  1st 
Hopkins'  Rep.  122.  Section  148  is  taken  from  the  proviso  of  the  3d 
section  of  the  act  of  1815 ;  it  is  here  limited  to  such  conveyances  only 
as  gave  the  title  to  the  infant.  That  is  probably  the  construction  of 
the  present  law.  The  act  of  1827,  p.  202,  allowing  lands  to  be  let,  is 
also  included  in  the  above." 

[§  150.  Same  as  <^  178  R.  S.  except  that  the  legislature  inserted  the 
words  "  wlien  so  canfirmedJ''\  Original  note.  "  Part  of  the  4th  and  part 
of  the  3d  sections  of  the  act  of  1815,  p.  103 ;  tiie  effect  of  the  convey- 
ance more  explicitly  declared." 

[S  151.  Same  as  ^  179  R.  S.]  Original  note.  "  Part  of  the  1st  and 
part  of  the  4th  section  of  the  act  of  1815,  p.  103,  with  the  addition  of 
the  authority  to  require  periodical  accounts." 

[g  152.  Same  as  ^  180  R.  S.  except  that  the  ^  as  reported  concluded 
with  the  following  words,  which  were  stricken  off  by  the  legislature: 
"  and  in  like  manner  siibjeet  to  the  operation  of  the  law  regula^ng 
descents  and  distributions.^* 

Original  note*  *'  5th  section  of  the  same  act,  p.  106.  The  meaning 
of  it  is  somewhat  ambiguous,  but  it  is  believed  that  the  change  of 
phraseology  here  adopted,  expresses  the  intent,  and  at  all  events,  that 
it  provides  for  every  thing  that  should  be  provided  for." 

"TrrCiB  W,— Of  the  Supreme  Court:'    [Enacted  as  Title  III.] 

[g  1.  Same  as  enacted.]  Original  note.  "  Some  general  description 
of  the  powers  of  the  court,  seemed  useful.  None  has  heretofore  been 
given ;  but  the  old  constitution,  which  merely  declared  that  there 
should  be  a  supreme  court,  undoubtedly  intended  that  it  should  pos* 
sess  the  jurisdiction  of  the  court  for  which  it  was  substituted.  Vide 
the  notes  to  1  R.  L.  318, 404;  and  the  appeudix  to  2  R.  L.  p.  viii.  xiu" 

[§  2.  Same  qs  enacted.]  Original  note.  "  Laws  of  1823,  p.  208,-§  1. 
The  terms  proposed  to  be  varied,  in  order  to  accommodate  them  to 
the  probable  sittings  of  the  court  for  the  correction  of  errors.  It  is 
understood  that  the  former  January  term  was  postponed  for  that  pni^ 
pose,  but  the  reason  seems  to  have  ceased." 
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[S  3,  4,  5,  Same  as  enacted.]  Original  note  to  ^  5.  ''  1  R.  L.,  318« 
%  1,  modified-" 

[S  7,  8,  9,  10.  Same  as  enacted.]  Original  note  to  §  7.  "  Laws  of 
1820,  p.  200,  and  partly  new." 

[§  11.  Same  as  enacted.]  Original  note.  '*  The  style  of  the  court 
slightly  vsuded." 

.[§12.  Same  as  enacted.]     Original  noU.  "1  R.  L.  318,  ^  5,  so 
altered  as  to  give  the  court  power  to  designate  days." 

[S  13, 14, 15.  Same  as  enacted.]     Original  note*  "  §  14, 15,  new." 
S  17,  18.  Same  as  §  16,  17  R.  S.]     Original  note  to  %  18.  "  1  R.  L. 
320,  ^  7,  varied  so  as  to  preserve  all  such  papers,  as  from  their  nature, 
ought  to  be  kept." 

[§  19.  Same  as  §  18  R.  S.  Original  note.  "  1  R.  L.  320,  ^  10.  New 
as  to  copies  for  supreme  court  and  court  of  chancery." 

[§  20.  Same  as  ^  19  R.  S.]     Original  note.  "  New  and  declaratory." 

[g  21.  Substantially  enacted  in  §  20  R.  S.]  Original  note.  "  New. 
The  necessity  of  such  a  provision  is  evinced  by  the  fact  that  a  special 
act  of  the  legislature  became  necessary  in  1825,  to  restrict  the  exercise 
of  these  powers.    Vide  Sess.  Laws,  p.  391,  ^  4." 

[g  22  to  27.  Substantially  enacted  §  21  to  26  R.  S.] 

Original  note  to  %  27.  It  is  a  source  of  great  complaint,  that  parties  to 
suits  are  now  obliged  to  go  into  a  court  of  equity  to  comi)el  a  dis- 
covery of  matters  essential  to  their  defense.  The  supreme  court  has 
followed  the  English  courts  already  to  some  extent,  vide  6  Cow.,  p. 
69,  62;  4  Cow.,  399;  3d  do.,  17 ;  2  Oow.,  623  and  592,  where  the  cases 
are  verj^  faithfully  collected  and  clearly  stated  by  the  reporter.  But 
the  power  of  the  court  is  limited,  and  its  extent  is  in  many  cases 
doubtful.  Nor  does  it  reach  many  to  which  it  might  be  extended 
with  perfect  safety ;  not  only  with  great  convenience  to  the  parties, 
and  to  the  saving  of  much  unnecessary  expense,  but  often  to  the 
preservation  of  rights,  which  could  in  no  other  way  be  protected. 
The  law  of  the  court  of  chancery  is  so  well  settled,  that  there  cannot 
be  the  least  difl9cnlty  in  applying  it  in  the  supreme  court.  For  these 
reasons  the  last  six  sections  have  been  prepared,  and  it  is  believed  in 
such  a  way  as  to  secure  the  rights  of  parties,  and  prevent  all  danger 
of  abuse." 

[S  28.  Same  as  enacted.]  Original  note.  "  New.  See  ante  Title  II, 
^42." 

"Title  V. —  Of  the  drcmt  courts^  sittings  and  courts  of  oyer  and  terminer  P 

[Enacted  as  Title  IV.] 

[S  1,  2,  3,  4, 5.  Same  as  enacted.]  Original  note  to  §  5.  The<words 
*  and  courts  of  oyer  and  terminer ^^  new." 

[S  7,  8.  Same  as  enacted.  Original noU  to  ^  8.  "Laws  of  1823,  p. 
210,  '^  6,  varied." 

[5  9,  10, 11, 12.  Same  as  enacted.]  Original  note  to  ^  12.  "  New,  so 
ftir  as  it  makes  it  the  duty  of  the  judge  to  attend." 

fg  23.  Eeported  as  "  new,"  and  same  as  enacted.] 
§  24.  Beported  as  "  new,"  and  same  as  enacted,  except  that  after 
the  words  "  supreme  court,^^  the  words  "  at  its  next  term^"  in  the  re- 
port were  stricken  out»  and  the  words  **  or  if  he  he  ahsent^  or  his  office 
he  vacant,  tlie  senior  judge  thereof^*  inserted  by  the  legislature.] 
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[g  25.  Reported  as  "  new,"  and  same  as  enacted,  except  that  the 
words  "  the  justice  ordering  such  court^^^  were  substituted  by  the  legis- 
lature for  "  the  supreme  caurt,*'  in  the  report] 

[5  26.  Same  as  enacted.]  Original  note.  "  1  R.  L.,  336,  ^  5  and  6, 
lunited  to  the  city  of  New  York." 

[S  27.  Same  as  enacted.]     Original  note.  "  ib.  and  partly  new." 

[§  36.  Same  as  enacted,  except  that  the  words  *'  and  amf  two  of  the 
judges  of  the  county  courts  of  the  same  county ^^^  preceding  the  words 
<'  shall  hoAse  jHni'ar,"  were  stricken  out  by  the  legislature,  and  *'  thirty 
days'*  substituted  for  "  sixteen  days."]  Original  note.  Conformable  in 
principle  to  1  R.  L.,  p.  339,  ^  15,  with  such  modifications  as  seemed  to 
be  requisite  by  the  new  organization  of  the  judiciary." 

[§  38.  Same  as  enacted.]  Original  note.  ^*  Abbreviated,  and  con* 
formed  to  the  laws  concerning  grand  and  petit  jurors." 

[S  39.  Partially  enacted  in  ^  39  R.  S.]  Original  note.  ''  Conformable 
to  practice." 

[§  40.  Same  ds  enacted.]  Original  note.  ^'The  court  of  oyer  and 
terminer  of  New  York  has  a  separate  seal.  (1  R.  L.,  339,  ^  14.)  The 
other  courts  of  oyer  and  terminer,  it  is  believed,  have  generally 
adopted  the  seal  of  the  court  of  common  pleas  of  the  county." 

[§  41  to  46.  Same  as  enacted.]  Original  note  to  ^  42,  43.  *'  Yaiied 
fiom  laws  of  1823." 

"  Title  VI. —  Of  the  courts  of  common  pleas  and  general  sessions  of  the  peace^  in 
the  several  counties  of  this  state  ;  and  the  mayors'  courts  of  cities,'' 

"  Article  1,^-Qf  the  eottrto  of  common  pleoM  and  genered  sesnons  of  ihe  peaces  in  the  tevend 
counties^  exc^t  the  city  and  county  of  New  York." 

[This  division  of  the  Title  into  Articles  was  not  retained  by  the 
Legislature.] 

^  1.  Same  as  enacted,  except  that  sub.  2  was  (substituted  by  the 
legislature  in  lieu  of  the  following : 

*'  2.  To  grant  new  trials  for  irregularity,  in  all  cases  where  they 
shall  deem  it  necessary  ; 

**  3.  To  grant  new  trials  for  other  causes,  with  the  concurrence  of 
a  judge  of  the  degree  of  counsellor  at  law  in  the  supreme  comt^ 
who  was  present  at  the  trial,  and  not  otherwise."] 

Original  note.  "  1  R.  L.,  142,  ^  3.  Laws  of  1823,  p.  40,  §  1 ;  and 
partly  new.  Smith's  Hist.  K  Y.,  374 ;  2  R.  L.,  Appendix  X.,  for  the 
organization  of  courts  of  common  pleas." 

[§  12.  Same  as  enacted.]  Original  note.  "  Laws  of  1823,  p.  40,  ^  5. 
Exception  of  Westchester  omitted,  it  being  presumed  that  a  seal  has 
been  since  prepared  for  that  county." 

[§  13.  Substantially  same  as  enacted.]  Original  rwte.  '^Laws  of 
1823,  p.  40,  <^  1,  as  to  courts  of  common  pleas.  Conformable  to  pra«>- 
tice,  as  to  the  courts  of  general  sessions." 

[g  19.  Same  as  enacted ;  except  that  the  section  as  reported  oon- 
t^ned  the  following  exception  after  the  first  clause,  which  was  stricken 
out  by  the  legislature :  "  except  in  those  counties  where  the  duration 
of  such  term  is  otherwise  prescribed  by  law."  Origin4jd  note.  ••  Laws 
of  1819,  p.  305,  varied  so  as  to  conform  to  the  special  provisions  made 
since  the  passing  of  the  act  of  1819." 
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"CHAPTER  n." 

"OF  C0UBT8  OF  PEOUIilAB  AND  SPECIAL  JUEISDIOTION." 

"Tttlb  L —  Of  surrogates^  courts^ 

[§  1.  Same  as -enacted,  except  as  to  sub.  1,  which  was  reported  as 
follows:  "1.  To  toike  fhs  proof  of  toiUs  of  real  and  personal  estate.^^"} 

Original  note.  "The  jurisdiction  of  surrogates  is  very  undefined, 
and  may  give  rise  to  the  most  serious  questions.  By  the  act  of  1823, 
Session  Laws,  p.  62,  which  abolished  the  court  of  probates,  the  juris* 
diction  of  surrogates  was  enlarged,  and  they  were  authorized  to  pro- 
ceed 'in  the  manner  and  according  to  the  powers  heretofore  used  and 
exercised  by  the  judge  of  the  court  of  probates.'  The  judge  of  the 
court  of  probates  was  vested  '  with  all  and  singular  the  powers  and 
authorities,  and  had  the  like  jurisdiction,  in  testamentary  matters,  as 
the  governor  of  the  late  colony  of  New  York  had,  as  judge  of  the 
prerogative  court,  or  court  of  probates  of  the  said  colony,'  1  R.  L. 
444,  and  the  references  at  the  beginning  of  the  act.  What  was  ex- 
actly the  foundation  of  the  authority  of  the  colonial  governor,  and 
what  its  extent,  are  questions  which  have  already  much  agitated  our 
courts.  An  idea  is  entertained  by  some,  that  he  posses^  all  the 
powers  and  jurisdiction  of  the  ecclesiastical  courts  in  England.  Our 
researches  would  enable  us  to  throw  some  light  on  the  subject ;  but 
the  present  occasion  does  not  seem  to  demand  or  justify  a  discussion 
of  the  topic.  They  have  satisfied  us,  that  a  clear  and  distinct  limitar 
tion  of  the  power  of  those  courts,  is  very  necessary.  It  has  been  at- 
tempted in  the  above  section,  with  an  enumeration  of  the  powers 
possessed.  In  preparing  it,  the  law  of  Maryland,  on  the  same  sub- 
ject, has  furnished  some  useful  hints." 

[5  2.  Same  as  enacted.]  Original  mte.  "New.  The  first  part  dec- 
laratory; the  latter  part  deemed  useful,  as  well  for  the  convenience 
of  surrogates  in  the  country,  as  that  of  the  public  in  knowing  when 
they  can  certainly  attend." 

[§  3,  4,  5.  Same  as  enacted.]  Original  note.  "§  4  slightly  varied. 
^  5  new;  to  supply  an  existing  omission,  and  to  furnish  public  evi- 
dence of  the  change." 

[S  6,  7.  Same  as  enacted,  except  that  in  sub.  2  of  ^  7,  the  part  after 
^^ proof  thereof  was  added  by  the  legislature;  and  except  also  that 
&e  5th  sub.  was  somewhat  varied.  The  1st  sub.  of  ^  6  was  amended 
by  amendatory  act  of  1830,  chap.  320.] 

Original  note  to  amendment.  "Some  surrogates  have  doubted  their 
power,  under  the  provision  as  it  now  stancU,  to  issue  a  subpoena  to 
another  county." 

Original  note  to  §  7.  "New.  Suggested  by  an  experienced  surro- 
gate. '  Its  utility  is  obvious." 

[§  8,  9.  Same  as  enacted.]  Original  note  to  ^9.  "Various  provi- 
sions made  general." 

IS  10  proposed  to  confer  a  general  authority  to  award  issues  for  the 
trial  of  disputed  questions  of  fact,  but  was  not  enacted.] 

[S 11, 12, 13, 14.  Same  as  enacted  ^  10, 11, 12, 13  R.  S«]   Original  note. 
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note  to  §  !!•   "New;  but  deemed  necessary:"  to  %  14.  "New;  taken 
from  laws  of  Massachusetts,  2  vol.  p.  458,  \  4." 

"TrrLB  IV. —  Of  courts  held  by  justices  of  thepeace.^ 
"Article  L —  Of  Ihejuriadicium  o/jusHoea'  oovirU^ 

[S  1,  2.  Same  as  enacted.]  Original  note  to  suh.  4  o/  ^  2.  "^  23,  p. 
290,  varied,  so  as  to  include  sums  between  fifty  and  one  hundred  dol- 
lars." 

[g  3.  Same  as  §  4  R.  S.  except  that  the  words  "a«  hereinafter  proH- 
ded,^^  were  added  by  the  legislatitte  to  sub.  2.] 

Original  note.  "The  words  in  italic,  ^nam^  as  a  party ^  new,  and 
intended  to  give  a  justice  jurisdiction,  where  a  penalty  is  directed  by 
statute  to  be  sued  for  in  the  name  of  some  public  officer  or  agent,  for 
the  use  of  the  state,  or  where  it  is  sued  for  in  the  name  of  the  state." 

[g  4.  Same  as  §  5  R.  S.] 

Original  note.  "  Oonformable,  as  to  executors  and  administrators, 
to  present  law,  ^  1.  Residue  new,  declaratory,  and  accordant  with 
principles  settled  by  the  supreme  court,  (see  7  John.  356;  5  do.  347; 
1  Oowen,  260,  and  18  John.  418,)  and  as  to  town  officers,  conformable 
to  R.  S.  part  1,  ch.  11." 

^5  as  reported ;  materially  varied  ly  the  legislature  in^6  B.  S. 

Original  note.  ""^  28,  p.  292,  the  language  extended  so  as  to  reach 
the  evil,  according  to  the  spirit  of  the  case  in  13  John.  218,  and  to 
prevent  evasion." 

**  Artiglb  II. —  Of  the  eommeneemeni  of  naU,  and  the  servicB  and  return  of  proeesg^** 

[g  10.  Same  as  ^  11  R.  S.]  OriginM  note.  "New  in  form,  but  con- 
formable to  the  existing  law." 

[g  11.  Same  as  %  12  R.  S.,  except  that  in  sub.  2,  after  the  words 
*^dayy*^  the  words  "  the  hour  of  delivery  to  ilie  constable  shall  he  disre- 
garded^ and^^  were  strickto  out  by  the  legislature.]  Original  Tiote  to 
suh.  2.  "New;  but  resulting  from  the  8th  ^  R.  L.  and  the  decision  in 
1st  Oowen,  115.    Sub.  3  new." 

[g  12, 13.  Same  as  §  13,  14  R.  8.]  Original  note.  "Partly  new;  to 
remove  an  ambiguity."  "^ 

[g  14, 15, 16.  Same  as  ^  15, 16,  17  R.  S.]  Original  noU  to  sub.  3 
of  §  16.  "  Part  of  ^  5,  p.  281,  varied  so  as  to  allow  of  other  proof  than 
the  oath  of  the  party,  and  qualifying  the  departure."  To  sub.  4. 
*^  Same  ^  varied  in  requiring  defendant,  to  be  freeholder  of  the  same 
county." 

[g  17.  Same  as  ^  18  R.  S.]  Original  noU.  "The  last  clause  new; 
to  remedy  the  inconvenience  and  frequent  injustice  occasi(med  by 
leaving  it  indefinite." 

[g  18.  Same  as  ^  19  R.  S.,  except  that  the,  words  "  except  where  the 
suit  shaM  have  been  commenced  by  summons"  were  inserted  by  the 
legislature.] 

Original  note.  "^  5,  proviso  extended  to  all  cases.  (See  10  John. 
114;  12  do.  422.)  Varied  by  omitting  ^orally  on  oath,'  aa  bein^ 
equally  necessary  for  the  protection  of  the  justice  and  the  defendant, 
that  the  evidence  should  be  preserved  in  writing." 

[g  21.  Same  as  ^  22  R.  S.]     Original  noU.  "New.    AlthoQ^  in 
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practice  the  constable  endorses  a  return. on  the  warrant,  the  law  does 
not  require  it;  but  it  seems  useful  and  proper." 

[S  22.  Same  as  ^  25  B.  S.,  except  that  the  concluding  words  after 
"  commenced,'^  were  added  by  the  legislature.] 

Origindl  note.  "New.  The  control  of  the  justice  and  constable  over 
the  defendant  is  now  wholly  undefined,  except  by  the  vague  expres- 
sion in  the  5th  section,  '  and  that  the  constable  serving  such  warrant 
shall  detain  the  defendant  in  his  custody,  until  discharged  by  due 
course  of  law.* " 

[g  23, 24,  25,  26.  Same  as  §  26,  27,  28,  29  B.  S.,  except  that  in  §  25, 
the  words  after'  ^'disinterested  rvitnesses^^'  were  added  by  the  legisla- 
ture; and  except  also  that  in  ^  26,  after  '^  conditioned,*^  the  following 
words  of  the  reported  '^  were  stricken  out  by  them:  "pay  such  defen- 
dant all  damages  and  costs  which  he  may  sustain,  by  reason  of  the 
issuing  such  attachment,  if  no  judgment  be  recovered  thereon,  within 
three  months  after  the  date  of  such  bond."]  Original  note.  "  §  23  and 
25  varied  to  conform  to  chapter  5  of  the  second  part  B.  S.,  and  the 
penalty  increased  to  correspond  with  the  increased  jurisdiction." 

1%  28.  Same  as  §  30  B.  S.] 

Original  note.  ^'%  23,  varied.  The  act  seems  to  authorize  the 
seizure  of  all  the  defendant's  x>^rsonal  property,  however  trivial 
the  amount.  There  is  great  danger  of  abuse,  and  there  is  no  more 
difficulty  in  a  constable's  attaching  sufficient,  than  there  is  in  his 
levying  on  sufficient  to  satisfy  an  execution.  In  the  latter  case,  he 
would  be  punishable  for  an  abuse  of  his  authority;  but  not,  it  is  pre- 
sumed, under  an  attachment,  as  it  gives  no  information  of  the  amount 
of  the  claim." 

[g  29.  Same  as  ^  31  B«  S.,  except  that  the  words  after  ''residence 
of  the  defendanty^  were  added  by  the  legislature.]  Original  note. 
"Varied  so  as  to  require  an  inventory,  as  well  for  the  protection  of 
the  defendant  as  the  constable  (10  J.  B.  129;.  16  J.  E.  121)." 

[S  30.  Same  as  ^  32  B.  S.,  except  that  "  three  month^^^  in  the  report, 
were  altered  to  "«ia;  months^^  in  the  statute.]  Original  note.  "Varied 
as  to  time  when  judgment  shall  be  obtained." 

[S  32,  33,  34.  Same  as  V34,  35,  36  B.  S.].  Original  note  to  ^  3i. 
"Necessary  to  carry  out  the  previous  provision." 

"  Article  III. —  Of  the  appearance  of  parties." 

[§  35,  36,  37,  38.  Same  aa  §  39,  40,  41,  42  B.  S.,  except  that  in  ^  42 
E.  8.  the  words  "shaU  not  appear  on  the  return  da%  of  such  process^  or 
if  &6',"  were  inserted  by  the  legislature.}  Original  note  &>  ^  35.  "De- 
claratory." To  %  36.  "New."  To  %  37.  "The  latter  part  in  conform- 
ity to  12  J.  B.  434."     To  %  38.  "See  2  Oowen,  430." 

[§39.  Same  as  ^  43  B.  S.]  Original  note.  "The  two  preceding 
■  sections  are  new,  but  in  conformity  substantially  with  the  existing 
law." 

[S  40,  41.  Same  as  ^  44,  45  E.  S.]  Original  note  to  §  40.  "See  9  J. 
E.  352,  354.  To  %  41.  "New,  as  settled  by  supreme  court,  1  Oowen, 
256;  2  do.  421;  1  do.  113;  2  do.  429;  14  J,.  E.369;  15  do.  246." 

[§  42.  Beported  as  "new;  founded  on  9  J.  B.  140 j  20  do.  309."  It 
was  partially  adopted  in  ^  ^  B.  S.] 
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"  AsnOLE  rV. — 0/  pleadings  and  sH-ofi,** 

[5  44.  Same  as  '^  47  R.  S.]  Original  note.  "New;  but  inteDded  to 
avoid  the  uncertainty,  embarrassment  and  injustice  often  produced 
by  not  joining  issue  before  an  adjournment.  See  11  John.  69,  and 
16  do.  180." 

[S  45.  Same  as  §  48  R.  S.]  Original  note.  "First  clause  new  in 
form :  residue  new,  but  deemed  usefiil." 

[S  47,  48.  Same  as  enacted  <§»  49,  50,  R.  S.,  except  as  follows:  In 
%  48,  sub.  1,  the  words  ^^ judgment  or,^^  were  inserted  by  the  legislature 
before  '^contra^tJ*^ 

Original  note  to  Sub.  1.  "  Laws  of  1824, 282, 1  R.  L.  515.  Bonds  for 
the  payment  of  money  only,  omitted  in  conformity  to  5  J.  R.  105." 
To  Sub.  2.  "  5  Oowen,  231 ;  8  J.  R.  152."  To  Sub.  3.  "  (1)  14  J.  R. 
165,  210 ;  20  do.  338.  (2)  These  expressions  are  taken  from  the  sta- 
tutes of  Massachusetts,  v.  1,  p.  451,  and  happily  convey,  as  far  as  tiiey 
go,  the  spirit  of  the  decisions.  Cowper  56 ;  3  J.  Ch.  R.  351 ;  (3)  2  0. 
R.  33, 2  J.  R.  150."  To  Sub.  4.  "  3  J.  0. 145 ;  19  J.  R.  322."  To  Sub. 
5.  "  6  Oowen,  615,  and  the  cases  there  collected.  5  J.  R.  105 ;  3  do. 
150."  To  Sub.  7.  "  6  Oowen,  615 ;  5  do.  231."  To  Sub.  8.  "  13  J.  R. 
9;  1  J.  R.  319."  To  Sub.  9.  "  19  J-  R.  342."  To  Sub.  10.  "  Supply- 
ing a  defect  noticed  in  5  Oowen,  231,  and  the  cases  there  cited."  To 
Sub.  11.  "  Oonformable  to  ^  7.  Art.  8,  Oh.  5,  Part  2,  R.  S.  and  to  the 
decision  of  the  supreme  court,  1  J.  0.  51." 

[§  51.  Same  as  ^  53  R.  S.  except  that  the  words  after  "/ar  Ms  costo," 
were  added  by  the  legislature.]  Original  note.  "  ^  8,  varied  to  allow 
a  set-off  of  a  part,  in  cases  where  it  may  be  very  proper,  and  never  can 
be  unjust  to  the  plaintiff." 

[S  52.  Same  as  §  54  R.  S.]  Original  note.  "  §  1  of  act  of  1824, 
excludes  such  cases  from  the  jurisdiction  of  justices ;  and  yet  it  is  a 
matter  that  cannot  be  ascertained  until  the  trial.  The  course  here 
proposed  will  relieve  the  subject  of  much  difficulty.  (Vide  2  Oowen, 
413.)" 

§  53.  Same  as  ^  55  R.  S.  except  that  the  words  "  belonging  to  th^ 
defendant^''  were  inserted  by  the  legislature.]  Original  note.  "  20  J. 
R.  137." 

[g  54.  Same  as  ^  56  R.  S.]  Original  note.  "  By  the  construction 
given  to  the  present  law,  10  J.  R.  366,  judgment  and  execution  for  a 
balance  due  on  a  set-off,  are  against  the  executors,  &c.  personally. 
This  is  calculated  to  deter  the  bringing  of  suits  that  the  executors 
may  be  bound  to  institute.  The  inconveniences  anticipated  from  the 
existing  law,  are,  in  effect,  removed  by  the  provisions  of  Ohapter  VI. 
of  the  2d  Part  R.  S.  in  which  ample  remedies  are  given  for  the  collec- 
tion of  debts  from  administrators,  &c.  The  Revisers  have  therefore 
proposed  the  above  change  in  tiie  present  law." 

[S  55.  Same  as  ^  57  R.  S.]  Original  note.  **^§  8  extended  to  a  case 
clearly  within  its  equity." 

[S  56.  Same  as  <^  58  R.  S.  exe^t  that  subdivisions  1  and  6,  were 
inserted  by  the  legislature.]  Original  note  to  sub.  2.  "  See  Cowen's 
Treatise,  455." 

§57  as  reported;  not  enacted.  "  %  57-  Judgments  rendered  cannot 
be  set  off  against  each  other  in  any  justice's  court"    Original  note. 
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"Declaratory  of  what  is  perhaps  doubtful.  The  discretion  exercised 
by  courts  of  record,  could  not  be  well  vested  in  justices.  Vide  14  J. 
B.  63,  and  1  J.  Oh.  R.  91,  for  some  of  the  cases  of  difficulty." 

Originai  note  to  preceding  sectUnis^  from  %4:^to%  67.  "  An  effort  has 
been  made  in  the  preceding  sections,  to  reduce  the  law  of  set-off  to 
some  certain  and  precise  rules.  Grenerally,  they  will  be  found  con- 
formable to  the  decisions  of  our  courts;  where  they  are  not,  the 
difference  is  pointed  out  and  the  reason  assigned.  It  has  been  an 
object  to  supply  some  defects  which  have  been  very  generally  com- 
plained of.  The  obstacles  to  allowing  a  set-off  against  one  who  is  not 
a  party  to  the  record,  arising  from  our  present  statute,  1  R.  L.  515, 
requiring  the  court  to  render  judgment  for  the  balance  in  favor  of  the 
defendant,  has  been  removed,  by  allowing  so  much  to  be  set  off  as 
will  meet  the  plaintiff's  demand.  It  is  believed  that  all  the  cases  to 
be  found  in  our  reports,  will  fall  within  some  one  of  the  foregoing 
provisions ;  so  that  the  law  on  this  subject  may  hereafter  become  cer- 
tain. The  greatest  difficulty  has  been  experienced  in  attempting 
to  define  liquidated  demands.  The  rule  proposed  on  that  subject, 
although  not  so  precise  as  might  be  desired,,  is  perhaps  as  much  so,  as 
the  nature  of  the  subject  will  admit.  It  is  believed,  at  all  events,  to 
express  the  present  law,  as  construed  by  the  courts.  The  expression 
in  the  present  statute,  *if  the  defendant  cannot  gainsay  the  deed  or 
assumption  upon  which  the  suit  is  brought,'  has  been  omitted.  It 
seems  to  impose,  as  a  condition  to  the  right  of  set-off,  that  the  defend- 
ant shall  admit  the  plaintiff's  cause  of  action.  Yet  such  has  never 
been  its  construction.  On  the  contrary,  our  courts  have  repeatedly 
said,  that  our  statute  is  to  receive  the  same  interpretation  that  has 
been  given  to  the  English  acts.  But  the  words  quoted  are  not  to  be 
fbund  in  the  British  acts  of  2  Geo.  II,  ch.  22,  or  8  Geo.  11,  ch.  24. 
They  seem  to  have  been  first  introduced  in  a  colonial  act,  in  1714, 
(vide  1  V.  Schaack,  95,)  in  which  the  defendant  was  required  to  plead 
payment,  and  give  notice  of  set-off  in  support  of  it.  This  was  con- 
sistent ;  and  the  law  continued  thus  until  the  revision  of  1801,  when 
the  notice  was  required  to  be  given  with  the  plea  of  the  general  issue, 
by  which  the  defendant  does  *  gainsay'  the  deed  or  assumption,  and 
which  therefore  was  a  contradiction  of  the  expressions  quoted.  The 
Revisers  have  omitted  it,  as  either  calculated  to  mislead,  or  as  being 
in  direct  opposition  to  the  settled  and  consistent  practice." 

"Articlk  V. —  Of  ddjoummtnuy 

[§  65.  Same  as  ^  67  R.  S.]  Original  note.  "  See  8  J.  R.  426.  The 
words  in  italics,  '  at  the  time  o/,'  and  *  or  of  joining^^  in  conformity  to 
the  construction  of  the  supreme  court.    2  J.  R.  192 ;  15  do.  492." 

[g  66.  Same  as  '^  68  R.  S.]  Original  note.  "  The  existing  law  fully 
expressed,  (See  2  John.  192 ;  15  do.  492 ;)  excepting  as  to  suits  by 
warrant ;  in  which  there  seems  no  reason  for,  and  many  against,  allow- 
ing such  a  discretion." 

[§  70,  71.  Same  as  %  71,  72  R.  S.  except  that  in  %  71  the  words  ''for 
more  titan  one  d/oy!^  before  "  on  the  application  of  the  plaintiffj*^  were 
stricken  out  by  the  legislature.]  Originai  note.  "  Some  of  these  sec- 
tions are  new.    They  are  proposed  to  prevent,  on  the  one  hand,  the 
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vexations  delay  of  a  non-resident  plaintiff;  and  on  the  other,  the  oppie^ 
gion  of  a  defendant.  The  provision  respecting  testimony,  is  taken 
from  R.  S.  Oh.  9,  of  the  First  Part,  Title  10,  %  157-" 

§  74  as  reported;  materioMy  varied  %  75  JR.  S. 

Originai  note.  "Part  of  ^  6,  and  language  varied  so  as  to  conform  to 
decisions  of  the  supreme  court.  2  John.  383;  11  do.  442;  9  do.  133; 
13  do.  462;  15  do.  432;  12  do.  418;  13  do.  228;  14  do.  341;  2  Oow- 
425." 

[§  77.  Same  as  enacted,  except  that  the  words  **vnthin  ten  days 
after  the  time,''  were  substituted  by  the  legislature  for  ^'at  the  time^*^ 
as  reported.] 

Original  note.  '^The  two  last  sections  are  proposed,  instead  of  the 
provisions  on  the  same  subject,  in  ^  5  and  6,  of  the  act  of  1824,  which 
are  mere  transcripts  of  those  contained  in  ^  4  and  5,  1  £.  L.  389. 
The  case  in  1  Oowen,  253,  will  show  the  different  construction  upon 
those  sections.  It  is  supposed  to  be  very  desirable  to  have  one  uni- 
form rule  in  all  cases  of  the  like  nature.  That  here  proi>08ed  seems  very 
equitable,  is  conformable  to  the  construction  given  to  ^  4,  in  1  Cow. 
246,  and  is  calculated  to  avoid  the  difficulties  which  have  heretofore 
arisen  on  these  perplexing  provisions.  The  provision  that  the  execu- 
tion should  be  issued,  as  soon  as  it  can  be,  is  inserted  in  conformity 
to  the  decision  in  1  Oowen,  246.  That  part  of  the  section  reqniiing 
that  it  should  have  been  issued  against  the  person  of  the  defendant, 
is  in  conformity  to  the  decision  of  the  supreme  court,  not  reported, 
and  is  necessary  to  provide  for  those  cases  in  which  the  person  cannot 
be  taken  in  execution.  In  such  cases,  the  plaintiff  is  not  injured  by 
the  defendant's  not  appearing,  for  the  remedy  against  tiiie  proi>ert7 
remains  the  same  as  if  he  had  appeared." 

"  Article  VI. — 0/  compelling  (he  cUtendance  of  wUneasea,  nnd  of  taking  (he  tesHmony  of  iKom 
who  are  disUirU."    [  Title  of  Artide  altered.] 

[§  81  as  reported;  enacted  wiik  additions  %  82  JS.  jSf.]  *'^  81.  A  GOib- 
pcena  may  be  served,  either  by  a  constable,  or  any  oth^  person;  and 
shaU  be  served  by  reading  the  same  to  the  tpitnessJ' 

Originai  note.  ''^  11.  The  clause  in  italics  new,  and  conformable  to 
practice,  although  the  existing  law  prescribes  no  mode  of  service." 

[S  84,  85.  Same  as  ^  87,  88  fi.  S.,  except  that  the  words  in  ^  88  B. 
S.  ^'but  such  imprisonment  shaM  not  exceed  thirty  days,''  were  added  by 
the  legislature.] 

Original  note.  ''The  words  'and  in  defavlt  of  payment  thereof  wUh 
costs,'  and  'of  the  county,  directing  him,'  new." 

[§  86.  Same  as  ^  89  E.  S.]    Original  note.  "New  in  form  only.'' 

"  Artiolb  VII. — Of  ihe  trial  ofisntes  offadj  and  the  inddenU  thereto,*' 

[§  95,  96,  97.  Same  as  ^  91,  92,  93  E.  S.]  Original  note  to  ^  97. 
"The  words  in  italics  'by  an  examination  of  a  witness,  or  the  hearing 
of  any  other  testmony,'  new.  See  1  J.  E.  142;  1  Oowen,  88,  235.'* 

[§  98.  Same  as  ^  94  .E.  S.,  except  that  the  words  "  and  not  exempt 
from  serving  on  jwries  in  courts  of  record,"  were  inserted  by  the 
legislature.] 

Original  note.  "§  10,  varied.  The  utility  of  the  existing  difference 
in  the  number  of  jurors,  in  the  cases  where  the  demand  is  under 
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twenty-five  dollars,  and  where  it  exceeds  that  amount,  is  not  per- 
ceived. The  bnrthen  upon  jurors  is  severe,  and  tends  much  to  pre- 
vent the  best  qualified  from  serving.  It  is  believed  that  a  better 
selection  will  be  made,  and  the  system  improved,  by  reducing  the 
number  of  jurors,  in  all  cases,  to  six." 

[S  99.  Same  as  ^  95  R.  S.,  except  that  the  words  '*in  writing,^'  after 
*'agre€,'^  were  stricken  out  by  tiie  legislature.]  Original  note.  "In 
principle  conformable  to  the  existing  law.*' 

[§  100,  101, 102, 103, 104.  Same  as  §  98,  99,  100,  101,  102  R.  S.l 
Original  note.  "§  100  essentially  varied  in  prescribing  the  duty  of 
constables;  §  101  slightly  varied." 

[S  108.  Enacted  with  some  variations  ^  106  R.  S.]  Original  note. 
"^  10,  qualified  according  to  the  decisions.  Vide  20  J.  R.  144." 

[g  109.  Same  as  enacted  '^  107  R.  S.,  except  that  the  words  ''oBtoths 
competency  ofstuih  toitnessj''  were  added  by  the  legislature.]  Original 
note.  "New;  conformable  to  practice  in  courts  of  record." 

g  110  as  reported;  materially  varied  §  108  -B.  8. 

Original  note.  "  ^  10,  the  words  *  and  under  a  sense  and  lelief  of  yowr 
occountaMlity  to  Him^^  and  ^  in  answer  to  the  questions  put  to  you,^  new ; 
inserted  for  the  purpose  of  conforming  the  language  of  the  oath  to 
its  real  intent  and  its  uniform  construction,  and  for  the  purpose  of 
expressing  in  itself  the  test  of  the  competency  of  the  witness." 

[g  111.  Same  as  ^  109  R.  S.,  except  that  the  words  ^'without  any  m£at 
or  drinkf  except^^^  drc,  were  reported  as  follows:  ^*  without  any  food^ 
except  such  as  shall  be  ordered  by  me,  and  without  any  other  drink  than 
water i^  and  except  also  that  the  words  after  ^^thevr  verdict'^  were 
added  by  the  legislature.]  Original  note.  "<^  10,  the  form  of  the  oath 
varied,  so  as  to  make  it  more  explicit,  and  more  conformable  to  actual 
practice.  There  will  ofl;en  be  an  absolute  necessity  for  allowing  food.** 

"Abticlb  VIII. — Of  jvdgmenU,  and  fiUng  transcripts  thereof '* 

[g  114.  Same  as  %  113  R.  S.]    Original  note.  "Slightly  varied." 

g  115  as  reported;  materially  varied  %  114  JR.  8. 

Original  note.  ^^%  13,  varied  by  adopttug  the  language  of  the  act  of 
1818,  p.  280,  in  reference  to  confessions  in  the  supreme  court;  which 
having  been  the  subject  of  decisions,  will  be  better  understood.  It 
is  much  doubted  whether  the  3d  sub.  will  not  tempt  to  evasions;  and 
it  is  submitted  whether  ^  should  not  be  omitted,  and  the  4th  extended 
to  all  cases  of  confession." 

[g  116.  Same  as  enacted  %  115  R.  S.  except  that  the  words  ^^  exceed- 
ing  twenty-five  doUa/rs^  exclusive  of  costs,^^  after  "/or  a  sum"  were 
stricken  out  by  the  legislature.]  Original  note.  "  Oonformable  to  2 
Oowen,  548." 

[g  117.  Same  as  %  118  R.  S.  except  that  the  words  ^^  except  where  the 
defendant  shaU  have  been  arrested  by  warranty"  after  "tn  any  cause^" 
were  stricken  out  by  the  legislature.]  Original  note.  "New;  sug- 
gested by  a  case  in  1  Oowen,  84.  Some  provision  seems  necessary; 
the  above  appears  just.." 

[g  119.  Same  as  %  120  R.  S.] 

Original  note.  "Implied  in  existing  law;  but  doubts  exist  whether  a 
non-suit  may  not  be  entered,  whi(£  this  section  is  intended  to  pre- 
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vent ;  so  that  the  judgment  shall  be  a  bar  to  a  subsequent  suit,  is 
conformity  to  the  decisions  of  the  supreme  court.  2  J.  B*  181  and 
191;  11  do.  457;  10  do.  365;  16  do.  136." 

[g  120,  121, 122.  Same  as  §  121. 122, 123  R.  S.] 

Original  note  to  ^  120.  "New  in  form;"  «^  121.  "See  12  J.  R.  434,  as 
to  the  execution  in  this  case;"  ^  122.  "The  law  on  this  subject  seems 
rather  unsettled;  vide  16  J.  R.  66;  6  Cowen,  697.  The  better  opiniim 
probably  is,  that  the  defendant  not  brought  in,  may  contest  the  judg- 
ment; but  this  ttupows  upon  him  a  very  onerous  burthen  of  proving^  a 
negative.  The  above  section  seems  calculated  to  prevent  fraudulent 
combinations,  and  to  give  to  a  plaintiff  all  he  ought  to  require." 

S  123  <is  reported;  materially  varied  in  %  124  B.  8. 

Original  note.  "A  part  of  this  section  taken  from  ^  3,  act  of  1824, 
and  implied  in  other  sections.  The  latter  part  is  conformable  to  the 
decision  in  15  J.  R.  119." 

[S  124.  Same  as  <^  125  R.  S.  except  that  the  words  "&](  an  i^Mtm- 
ment  in  writing j  to  T>€  filed  with  the  justice,^^  after  "  excess,''  were  stricken 
out  by  the  legislature.] 

Original  note.  "New  in  terms.  See  12  John.  435,  which  confines 
the  rule  to  actions  sounding  in  damages.  But  no  objection  is  per- 
ceived to  allowing  the  plaintiff  to  give  up  his  demand,  or  any  part  ci 
it,  in  any  case.    The  release  will  be  a  bar  to  any  other  suit." 

"  Artiolx  IX. —  Of  exeeuiUons;  of  Hdes  ihereoriy  and  of  imprisonmeni,"* 

[g  129, 130.  Same  as  §  130,  131  R.  S.  except  that  the  words  ^'on  m 
judgment  for  more  than  ten  doUa/rs,  exclusive  of  costs,''  after  "  male  per- 
son,"  in  '^  130,  were  stricken  out  by  the  legislature.] 

Original  note  to  ^  130.  "^  14.  Italics,  ^the  person  against  whom  Oie 
execution  shdU  he  issued,'  new.  The  present  act,  by  its  literal  con- 
struction, authorizes  the  taking  of  the  body  of  the  defendant,  in  cases 
where  sufficient  goods  and  chattels  can  not  be  found;  even  when  the 
execution  may  have  issued  against  the  plaintiff.  It  is  proposed  that 
hereafter  no  person  should  l^  subject  to  imprisonment  for  a  debt  of 
less  than  ten  dollars.  Reasons  for  the  proposition,  it  is  supposed 
cannot  be  required  by  a  legislature  acquainted  with  the  actual  state 
of  things." 

[g  131.  Same  as  ^  133  R.  S.]  Original  note.  "Implied  in  ^  14; 
except  as  to  proof,  which  is  new.  It  seems  necessary,  in  order  to  pro- 
tect the  justice.    Vide  2  J.  0.  49."  '^ 

[S  135.  Same  as  enacted  ^  136  R.  S.  except  that  the  words  "utilil 
the  regula/r  time,"  were  added  by  the  legislature.] 

Original  note.  "The  time  for  giving  security  extended,  so  as  to 
enable  a  defendant  to  know  the  amount  of  the  judgment,  and  have 
some  little  opportunity  to  obtain  his  sureties.  OoUisions  must  often 
happen,  where  there  are  contending  applications,  and  difficulties  must 
arise,  which  this  provision  will  probably  prevent." 

[S  136.  Same  as  ^  137  R.  S.  except  that  the  words  ^'or  at  the  time 
of  rendering  a  judgment,  which  does  not  exceed  twenty-five  dollars,"  were 
inserted  by  the  legislature;  and  except  also  that  the  words  ^^orif  the 

*S187,188,189B.S.  repealed  by  act  of  1880,  chap.  800,  |41;  and  %  161  of  this  edition,  inaerted  InArttete 
Ikom  act  of  1881,  chap.  M. 


Digitized  by  LjOOQIC 


CHAP,  n.]  REVISERS'  REPORTS  AND  NOTES,  Ac.  421 

judgment  exceed  ten  doUarSj  exclusive  of  costs,^^  before  *'  that  he  vnU 
remain,^^  &c.  were  stricken  out  by  them.]  Original  note.  "Varied 
according  to  the  previous  section,  which  exonerates  from  imprison- 
ment for  sums  less  than  ten  dollars." 

[g  138,  139,  140,  141.  Same  as  ^  139,  140,  141,  142  R.  S.,  except 
that  the  words  ^^who  did  not  appear  in  the  suity^  in  %  141  R.  S.,  and 
^'appearing  or  served  with  process,"  in  §  142  R.  S.,  were  inserted  by 
the  legislature.]  . 

Original  note,  "The  latter  part  of  §  138  introduced  to  remove  a 
doubt  noticed  in  Oowen's  Treatise,  649.  <^  141  varied  so  as  to  express 
the  supposed  intent  of  the  statute.  2  J.  R.  88." 

[S  142,  143.  Same  as  §  144,  145  R.  S.]  Original  note  to  §  143^ 
*f  Effect  of  renewal  declared." 

[S  144.  Same  as  §  146  R.  S.,  except  that  the  following  concluding 
words  were  stricken  out  by  the  legislature:  ^^ within  three  montl^ 
after  such  return,  hut  not  after.''}  Original  note.  "§  14,  qualified  and 
limited,  so  as  to  express  the  supposed  intent,  and  to  guard  defendants 
against  dormant  judgments." 

[S  145.  Same  aa  ^  158  R.  S.,  except  that  the  following  concluding 
words  were  stricken  out  by  the  legislature:  ^^nor  shall  any  person  he 
imprison^  upon  any  judgment  recovered  in  a  justices'  court,  which  shall 
not  exceed  ten  dollars,  exclusive  of  costs."']  Original  note,  "varied  so  as 
to  confine  imprisonment  to  executions  for  more  than  ten  dollars." 

[S  146  to  153.  Same  as  §  148  to  156  R.  S.]  Original  note  to  ^  149 
R.  S.  "Varied.  See  14  J.  R.  352." 

[§  154.  Same  aa  §  157  R.  S.]  Original  note.  "Italics,  'such  affidor- 
vit,  or  a  copy  thereof,  duly  certified  by  the  clerk  of  the  county,  under  the 
seal  of  the  court  of  common  pleas,'  new;  and  supi)osed  to  be  the  spirit 
of  the  present  act." 

[g  156.  Same  as  ^^  159  R.  S.,  except  that  the  words  '^  within  five  days 
after  the  return  day  thereof,"  were  substituted,  by  the  legislature  for 
'' within  the  time  required  by  law,"  as  reported.]  Original  note.  "Laws 
of  1824,  ^  17,  p.  289,  the  part  concerning  interest  new,  to  supply  an 
omission  noticed  in  14  J.  R.  255." 

[§  157, 158,  159, 160.  Same  as  §  160, 161,  162, 163  R.  S.] 

Original  note  to  §  158;  "modified;"  to  §  160.  "New.  Conformable 
in  principle  to  the  case  in  20  J.  R.  74,  that  Tnoney  must  have  been 
collected.  The  form  of  suit,  in  the  name  of  the  party,  is  proposed  to 
avoid  the  difficulty  which  existed  in  that  case,  and  others  whidi 
always  must  exist.  If  the  action  be  in  the  name  of  the'  people,  pro- 
vision should  be  made  for  the  costs,  in  case  of  the  plaintiff's  failing, 
and  to  prevent  a  judgment  from  being  a  bar  to  future  suits,  &c.  The 
provision  proposed  seemed  the  simplest  and  most  effectual." 

[S  161,  162.  Same  as  ^  164, 165  R.  S.] 

Original  note  to  §  162.  "The  present  act  stays  the  execution,  •until 
the  expiration  of  the  time  limited  in  the  original  bond,  or  if  no  bond 
be  filed,  until  ninety  days  after  the  rendering  of  the  judgment.'  §  21, 
last  clause.  But  by  §  14,  the  bond  stayed  the  execution  only  for 
ninety  days;  so  that,  in  truth,  the  execution  cannot  be  issued  in* any 
case  by  the  clerk,  until  after  that  time." 

v.— 86 
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§  163.  Same  as  §  166  R.  S.]  Original  note.  "New;  conformable  in 
principle  to  the  decision  in  2  Oowen,  508." 

[5  164, 165, 166.  Same  as  enacted  §  167, 168, 169  R.  S.,  except  that 
in  the  last  §  the  words  *^and  six  spoons,^'  were  inserted  by  the  legis- 
lature; and  except  also  that  subdivision  4  was  reported  as  follows: 
**4.  AU  sheep  to  the  number  of  ten^  with  their  fleeces ^  and  the  yam  or 
cloth  manufactured  from  the  sams;  one  cow,  two  swine,  the  necessary 
food  fw  them,  and  the  pork  of  such  swiney}  Original  note.  "Ex- 
tended; conformable  to  §  9,  Title  3,  Art.  5,  chap.  6,  Part  2,  R.  S." 

•*  Article  X — 0/ihe  removal  of  causes  io  the  supreme  court" — [Article  10  R  S.,  entitled  "Of 
the  removal  of  causes  to  the  court  of  common  pleas,  by  certiorari/'  was  adopted  by  the 
legislature,  instead  of  the  Article  as  reported] 

,  "  Article  XL — 0/  ap]iecds  to  the  courts  of  common  pleas." 

[g  184.  Same  as  ^  186  R.  S.,  except  that  the  words  ''where  the 
recovery  shall  exceed  twenty-five  dollars,  exclusive  ofcosts,^^  were  inserted 
by  the  legislature;  and  except  also  that  subdivision  3  was  reported 
as  follows,  but  not  enacted:  ."3.  Where  it  was  rendered  after  the 
defendant  had  appeared  in  the  suit,  in  person  or  ly  attorney,  and 
refused  to  join  in  any  issue,  either  of  law  or  fact.^^}  Original  note  to 
sub.  1.  "5  Oowen,  19;  ib.  285;"  to  sub.  2,  "6  do.  44;"  to  suh.  3, 
"new;  intended  to  provide  for  a  case  where  certiorari  seems  to  be 
the  remedy  at  present.  Vide  note  §  168,  Article  tenth." 

[g  186, 187.  Same  as  §  187, 188  R.  S.,  except  that  in  ^  187,  subdi- 
vision 2  was  reported  as  follows:  "2.  ITiat  by  reason  of  unavoidable 
accident,  awy  witness  or  testimony,  material  to  the  controversy^  could 
not  be  produced  on  the  trial  before  the  justice;  or.^^^  Original  note. 
"New.  These  sections  are  respectfully  proposed  to  check  the  evil 
of  appeals,  and  yet  to  provide  for  those  cases  where  it  is  supposed  an 
appeal  should  lie." 

[g  188.  Same  as  <^  189  R.  S.,  except  that  subdivision  1  was  reiK)rted 
as  follows:  "  1.  It  shaU  be  in  a  penalty  at  least  double  the  amount  of  the 
debt  or  danuiges,  and  costs  recovered,  or  if  there  be  no  debt  or  damages 
recovered,  then  in  the  penalty  of  one  huridred  dollars  :^'  (1)  and  except 
also  that  in  subdivision  3,  the  following  concluding  words  were 
reported  after  ''before  the  justice,"  instead  of  those  enacted:  "and  in 
case  of  his  failure  to  pay  either  of  the  said  judgments,  in  the  ca^es  »pecir 
fled,  that  he  unU  surrender  his  body  in  eocecution  ofsuchjudgmentJ*'{3) 

Original  note.  [The  figures  (1)  (2)  (3)  (4)  refer  to  the  subdivisions.'] 
"This  section  is  an  eflfbrt  to  express  the  meaning  of  §  36,  p.  296,  as  it 
has  been  expounded  by  the  courts,  with  some  modifications.  (1)  5 
Oowen,  27,  and  so  modified  as  to  prevent  the  difficulty  often  arising 
about  costs.  (2)  6  Oowen,  585;  5  do.  286.  (3).  This  is  an  attemjS 
to  express  the  meanuig  of  the  act,  as  the  court  expounded  it  in  4 
Oowen,  63,  and  is  extended  to  the  case  of  dismissal  of  an  appeal,  as 
equally  within  the  reason.  (4)  5  Oowen,  35,  and  apparently  contrary 
to  7  Oowen,  428." 

[g  189  to  200.  Same  as  §  190  to  201  R.  S.]  Original  note  to  %  189. 
"Varied  so  as  to  have  the  payment  made  to  the  justice;  ^  193 
extended  and  made  more  definite;  ^  195  new,  to  enable  a  party  to 
expedite  the  cause;"  to  §  200,  "  part  of  ^^  38.  The  latter  clause  new, 
to  provide  for  a  difficulty  of  frequent  occurrence,  which  arises  from 
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the  want  of  any  fixed  rule  as  to  the  length  of  time  the  return  must 
have  been  filed." 

[§  201,  202.  Same  as  §  202,  203  R.  S.,  except  that  the  words  ''speci- 
fying the  grounds  of  such  niotion^^^  were  inserted  by  the  legislature.] 
Original  note  to  %  201.  "New;"  to  %  202,  "new.  By  requiring  a 
notice  of  motion  to  dismiss,  the  parties  will  often  be  saved  the  pre- 
parations for  trial,  in  many  cases ;  and  by  requiring  the  motion  to  be 
made  at  the  first  time,  a  long  train  of  evils,  which  will  be  perceived 
by  a  reference  to  6  Oowen,  593,  will  be  prevented." 

[S  203.  Same  as  ^  204  R.  S.  except  that  the  words  "  or  if  another 
sufficient  bond,  to  be  approved  by  the  courts  shaU  be  filed^^^  were  inserted 
by  the  legislature.] 

Original  note.  "  New.  To  prevent  the  numerous  cavils  about  bonds, 
which  too  often  entirely  defeat  justice.  The  Reports  are  fiill  of  cases 
on  applications  to  amend." 

[5  204.  Same  as  §  205  R.  S.  except  that  the  words  "  n^yr  upon  any 
other  ground  tlum  such  as  shall  have  been  expressed  in  the  notice,^  were 
inserted  by  -the  legislature.]  Original  note.  "  New.  The  necessity 
of  the  provision  will  be  seen  by  a  case  in  6  Oowen,  593,  and  various 
others,  where  an  appeal  has  been  defeated  on  such  Mvolous  excep- 
tions." 

[g  205,  reported  as  "new,"  with  references  to  5  Oowen  416, 6  Oowen 
592,  and  same  as  enacted,  except  that  it  merely  allowed  "  the  costs 
attending  the  motion  only."] 

rg  207.  Same  as  «^  208  R.  S.]    Original  note.  "  New  and  declaratory." 

[§  210,  211.  Same  as  §  212,  213  R.  S.]  Original  note  to  %  211. 
"  The  three  last  sections  are  new,  and  are  deemed  essential  to  supply 
an  obvious  defect  in  the  existing  law,  which  gives  the  right  of  appeal 
on  an  issue  of  law,  (vide  5  Oowen,  285 ;  ib.  19,)  but  makes  no  pro- 
vision for  amendments,  or  for  forming  an  issue  of  fact,  in  the  different 
cases." 

S  212.  Same  as  §  214  R.  S.]  Original  note.  "  §  38  modified,  so  as 
to  allow  the  court  to  correct  the  error  of  the  justice,  in  the  cases  stated." 

§  216  flw  reported  ;  eno/cted  §  218  -B.  S.  with  material  alterations. 

Original  note.  "  §  39  and  41,  p.  296,  varied  by  proposing  a  rule  to 
ascertain  the  cases  in  which  costs  shall  be  allowed,  instead  of  leaving 
it,  in  any  case,  to  the  discretion  of  the  court.  It  is  believed  that  more 
difficulty  arises  in  deciding  where  costs  are  proper,  than  in  determining 
the  merits  of  the  case." 

[g  218.  Same  as  §  220  R.  S.]  Original  note.  "  New ;  demand  neces- 
sary to  prevent  confusion  in  rendering  a  judgment  for  both  parties, 
and  awarding  executions  to  each.  The  above  section  is  in  conformity 
to  the  practice  of  the  supreme  court,  8  J.  R.  357." 

[g  219,  220.  Same  as  %  221,  222  R.  S.  except  that  the  words  in  the 
latter  section,  after  ''rendered^^  were  added  by  the  legislature.] 
Original  note.  "  Varied,  so  as  to  require  execution  promptly,  for  the 
protection  of  the  sureties  in  the  appeal  bond." 

[S  221,  222.  Same  as  §  223,  224  R.  S.]  Original  note  to  §  222. 
"New ;  to  carry  out  the  provisions  respecting  the  eflfect  of  a  dismissal 
or  discontinuance,  and  to  remove  the  embarrassments  which  arise 
tinder  the  present  law." 
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[5  223.  Same  as  %  225  E.  S.  except  that  the  following  clause  was 
omitted  by  the  legislature :  "and  in  every  such  action,  the  defendants 
may  show  in  bar. thereof,  that  the  appellant  surrendered  himself  to 
the  custody  of  the  sheriff  of  the  county,  in  exoneration  of  his  sureties, 
and  give  notice  thereof  to  the  respondent,  within  thirty  days  after  the 
term,  when  judgment  was  rendered  against  him,  or  when  his  appeal 
was  dismissed  or  discontinued.'' 

Original  note.  "The  first  part  of  the  above  section  is  taken  from 
%  39,  extended  to  the  cases  of  dismissal  and  discontinuance.  The  latter 
part  is  new,  and  seems  necessary,  in  order  to  conform  to  the  condition 
of  the  bond,  (vide  4  Oowen,  63,)  and  to  render  the  law  on  this  subject 
precise  and  certain." 

[S  224,  225.  Same  as  «^  226,  227  R.  S.]  Oriffinal  note.  "  The  words 
in  '^  225,  following  *  into  effect,'  new." 

''Article  XIII. —  General  provisions  concerning  jtuiices^  courts^  and  proceedings  ihereifC* 

[S  229.  Same  as  §  231  E.  S.  except  that  "  New  York,  was  stricken 
out,  and  the  words  after  "  thereto,^^  added  by  the  legislature.]  Original 
note.  "The  acts  creating  special  justices'  courts  in  the  cities  specified, 
adopt  more  or  less  the  provisions  of  the  act  concerning  courts  held  by 
justices  of  the  peace.  So  far  as  changes  have  been  m^e,  in  this  Title, 
they  are  equally  applicable  to  courts  in  cities." 

[S  230.  Same  as  §  232  E.  S.]  Original  note.  "  §  1,  p.  280,  as  to 
signing ;  the  other  part  of  the  section  new.  No  reason  is  perceived 
for  retaining  a  seal  in  any  case." 

[§  231  to  236.  Same  as  §  234  to  238  E.  S.  except  that  the  words  in 
the  last  section  after  "  hy  law  to  mitnesses,^  were  inserted  by  the  legis- 
lature.] Original  note  to  %  233.  "  Slightly  varied."  To  %  234.  "Con- 
densed." 

[S  238,  239,  240,  241.  Same  as  ^  240,  241,  242,  243  E.  S.  except  that 
in  the  latter  section,  the  4th  subdivision,  was  reported  as  follows: 
"  4.  The  decla/ration  of  the  plaintiff ,  the  plea  of  th^  defendant,  the  fur^ 
ther  pleadings  of  the  parties,  if  any,  and  the  issue  joined  ;^^  and  except 
also  that  thefollowing  subdivision  was  not  adopted :  "  6.  The  issuing 
of  any  commission  iy  him-,  and  to  whom,  and  the  time  of  re-ceiving  ths 
return  thereto."]  Original  note.  "New;  intended  as  a  directory  to 
justices,  and  necessary  to  carry  into  effect  the  succeeding  provisions," 

[5  243.  Same  as  246  E.  S.  except  that  the  concluding  words  of 
reported  section,  "ftut  may  he  repdled  by  contrary  proofs  were  not 
adopted.]  Original  note.  "  ^  29,  p.  292  of  act  of  1824 ;  varied  in 
declaring  it  liable  to  contradictory  proof,  upon  the  belief  that  it  could 
not  have  been  intended  to  be  conclusive."    . 

[g  245.  Same  as  §  248  E.  S.]  Original  note.  "  Declaratory.  See  3 
J.  E.  429." 

[S  243  (2).    Same  as  §  250  E.  S.]     Original  note.  "  New." 

[g  257,  268.  Same  as  §  261, 262,  E.  S.]  Original  note.  "  Conformable 
to  a  decision  of  the  supreme  court,  and  obviously  requiring  legisla- 
tive provision." 

[S  263.  Same  as  §  267  E.  S.]  Original  note.  "These  sections  seem 
necessary  to  provide  for  cases  of  not  iinfroquent  occurrence." 

[S  271,  272,  273,  274.  Same  as  enacted,  except  that  in  ^  273,  the 
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words  "  or  in  any  jtidiciaiproceediTigSy**  were  reported  "  or  the  render- 
ing  of  any  judgments  Original  note  to  %  274.  "  Prom  the  cases  in 
Yentris,  p*  1 ;  1  Bay's  Rep.,  p.  1 ;  and  10  J.  R.,  393,  it  seems  settled 
that  justices  have  the  power,  in  some  cases,  to  fine  and  imprison  for 
contempts.  The  strongest  of  reasons  require  that  this  power  should 
be  defined,  and  its  exercise  regulated.  This  and  the  succeeding  sec- 
tions have  been  prepared,  in  conformity  to  similar  provisions  in  Title 
n  of  Oh.  ni  of  the  Third  Part  of  the  Revised  Statutes." 

[§275,  276,  277.  Same  as  enacted.  Original  note  to  %  277.  "A 
record  of  conviction  is  a  protection  to  the  justice,  8  J.  R.,  44 ;  3 
Oaines,  170.  Yet  there  seems  a  necessity  for  requiring  it  to  be  depo- 
sited in  some  public  office,  within  a  given  time,  to  prevent  a  fictitious 
record  being  subsequently  made." 

[S  282  to  286,  added  to  the  Title  by  amendatory  act  of  1830,  chap. 
320,  ^  37.]  Original  note  to  amendments  of  1830.  "  This  section  is 
conformable  in  principle  to  §  3  R.  S.,  vol.  2,  p.  347 ;  but  that  applies 
only  to  proceedings  in  higher  courts." 

"CHAPTER  in." 

"GENERAL  PROVISIONS  OONOERNINa  COURTS  OF  JUSTICE." 

"TiTLB  I. —  General  provisions  concerning  the  courts  ofjtisticey  specified  in  the 

two  preceding  chapters,^^ 

[S  1.  Same  as  enacted.]  Origin^  note.  "Declaratory  of  the  exist- 
ing law." 

[g  2.  Same  as  enacted.]  Original  note.  "  Declaratory  of  some  uni- 
versal principles  of  law,  which  cannot  be  too  extensively  known,  or 
too  formally  declared.  As  to  the  interest  of  a  judge,  vide  note  to  § 
3,  Title  II.  of  Chapter  I.  Relationship  to  either  party  also  precludes 
a  judge  from  sitting ;  but  it  has  been  deemed  useful  to  define  precisely 
the  extent  of  the  rule.  As  to  the  latter  clause  of  the  section,  vide  1 
Bulstrode,  147  ;  Salkeld,  396." 

[§  3  R.  S.  was  taken  from  the  Revisers'  report  of  Chap.  8,  Title  18, 
§  51,  3d  Part ;  where  it  was  reported  with  this  note :  "Necessary  to 
l)rovide  for  the  case  of  certiorari  to  justices,  and  for  other  cases.  This 
section  will  be  transferred  to  Chapter  III  of  this  part." 

[S  4,  5,  6.  Same  as  ^  5,  6,  7  R.  S.  New  section  substituted  for  ^  6  R. 
S.  by  amendatory  act  of  1830,  chap.  320,  §  38.]  Original  note  to%4,. 
**  New:"  to  §  5.  "  New  ;  partly  taken  from  laws  of  Massachusetts ;  to 
%  6.  ^'  Gonibrmable  in  part  to  the  exceptions  in  R.  L.,  318,  %  1,  and  to 
various  special  laws  extending  the  terms  of  coiu*ts." 

Origirud  note  to  amendment  of  1830.  '<  This  section  as  enacted  has 
been  thought  too  extensive ,-  especially  in  reference  to  the  judges  of 
the  county  courts.  The  proposed  amendment  will  more  clearly  ex- 
press the  probable  intent  of  the  legislature." 

S  7.  Same  as  <^  8  R.  S.  Original  note.  *'  Various  special  provisious 
made  general.  In  some  cases,  magistrates  are  authorized  to  issue 
process  in  their  own  names.". 

[g  8,  9, 10.  Same  as  §  9, 10, 11 R.  S.    §  8  reported  as  "partly  new."] 

Original  note  to  ^  11.  "The  exception  'other  than  defendants  in  cases 
where  corporal  punishments  may  be  inflictedn**  omitted.    The  section 
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applies  exclusively  to  civil  actions,  and  there  is  now  no  such  action  in 
which  corporal  punishments  can  be  inflicted.  The  exception  was 
originally  intended  for  the  case  of  an  appeal  offekm/gi  and  was  oopied 
from  the  statute  of  Gloucester,  6  Ed.  I,  ch.  8.  But  that  proceeding 
never  was  in  use  in  this  state,  and  has  long  since  been  expressly 
abolished.  The  cases  in  which  a  party  may  appear  in  criminal  pro- 
ceedings, will  be  enumerated  in  the  fourth  part  of  the  Revision.  The 
last  clause  in  the  above  section,  is  new  in  terms,  but  conformable  in 
practice." 

"  Tttlk  n. —  Chneral  provisiana  concerning  courts  of  record/* 
"  Article  I. — Provisions  concerning  courts  of  reoord,  their  process  and  proceedings.^ 

[g  1.  Same  as  enacted.] 

Original  note  to  sub.  2.  ^'  Gonformable  to  law  and  practice,  and  as  to 
some  of  the  courts  to  provisions  of  statutes,  2  R.  L.  147,  ^  10.  There 
seems  propriety  in  declaring  them  to  be  coiu*s  of  record;  they  are 
probably  all  such  now,  except  courts  of  equity,  although  it  would  be 
difficult  to  trace  accurately  the  foundation  of  the  opinion.  There  is 
no  attribute  of  a  court  of  record  which  does  not,  or  ought  not,  to 
belong  to  a  court  of  equity ;  vide  3  Bl.  Gomm.  25,  32.'* 

Svb.  3.  "  Extended." 

[g  2  to  9.  Same  as  enacted.]  Original  note  to  ^  3.  "New;  declara- 
tory of  what  is  probably  the  law,  although  perhaps  doubtful :"  to%A» 
"New;  to  provide  for  a  case,  which  under  the  existing  law,  would 
probably  be  attended  with  some  difficulty:"  to  %  5,  6.  "New:"  to  ^  9. 
"Extended." 

[§  10.  Same  as  enacted,  except  that  the  latter  part  of  sub.  6,  was 
reported  as  follows:  "but  any  citizen  may  at  any  time,  freely  pvibUskt 
true  and  fair  reports  of  any  trial j  argument^  proceeding  or  decision^  had 
in  any  courts] 

Original  note.  "This  subdivision  is  presented  with  a  view  to  obtain 
the  expression  of  the  sense  of  the  legislature  upon  the  subject  in 
question.  Some  cautionary  provisions  seem  useful.  See  note  to  ^  15^ 
for  the  general  reasons  for  proposing  this  and  the  succeeding  sections." 

[S  11.  Same  as  enacted,  except  that  the  words  after  "ti^  vm^riMny' 
ment  thirty  days^''  were  added  bv  the  legislature.] 

rS  12.  Substantially  same  as  §  12  R.  S.] 

[§  13, 14, 15.  Same  as  enacted.] 

Original  note  to  <^  10  to  15.  "In  preparing  the  preceding  sections, 
the  Revisers  have  not  designed  to  take  from  the  courts  of  justice  any 
power  which  was  essential  to  the  maintenance  of  their  dignity,  or  the 
enforcement  of  their  mandates.  But  they  have  herein  pursued  their 
general  plan,  to  define  and  limit  undefined  powers  wherever  it  was 
possible,  as  well  for  the  information  as  the  protection  of  the  citizen ; 
and  they  have  supposed  that  their  declaration  and  enumeration  in  a 
legislative  act,  would  frequently  prevent  the  necessity  of  resorting  to 
them,  and  would  strengthen  the  hands  of  the  courts  whenever  their 
exercise  became  indispensable,  by  justifying  an  appeal  to  the  written 
law.  A  solid  and  obvious  distinction  exists  between  contempts, 
strictly  such,  and  those  offences  which  go  by  that  name,  but  which  are 
punished  as  contempts,  only,  for  the  purpose  of  enforcing  some  dvil 
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lemedy.  This  distinction  has  been  observed,  and  the  former  are 
intended  to  be  included  in  the  preceding  sections.  The  latter  class 
are  treated  of  subsequently,  among  miscellaneous  proceedings  in  civil 
cases.  In  the  4th  part,  many  oflTences  which  are  now  punished  as 
contempts,  and  which  are  omitted  in  the  preceding  sections,  will  be 
included  among  misdemeanors.  It  cannot  be  necessary  at  this  day,  to 
urge  any  reasons  for  substituting  the  trial  by  jury  in  all  possible  cases, 
instead  of  a  trial  by  an  offended  tribunal." 

["Articlb  IL  R.  S. — Of  the  powers  and  duties  ofcericm  judicial  officers"  was  originally  re- 
ported as  Title  16,  of  Chapter  8  of  this  Part ;  but  in  the  course  of  enactment  was  trans- 
ferred to  this  Title  as  Article  2  thereof] 

[g  1,  2  of  Tit.  16,  Chap.  8.  Same  aa  §  18, 19  E.  S.] 
.  Original  note  to  ^2.  [§  19  E.  S.]  "There  are  various  cases  in  which 
very  special  powers  have  been  given  to  supreme  court  justices  and 
circuit  judges,  which  were  not  intended  to  be  confided  to  commission- 
ers; and  in  the  acts  giving  such  powers,  supreme  court  commissioners 
were  intentionally  omitted,  with  a  view  to  this  provision." 

[S  3.  Same  as  ^  20  E.  S.] 

Original  note.  "^  4  of  act  of  1825,  p.  391,  extended.  The  section 
referred  to,  prevents  such  orders,  where  a  case  has  been  made  after 
verdict.  Its  object,  doubtless,  was  to  prevent  them  also  where  a 
party  had  neglected  to  make  a  case,  and  wanted  to  delay  his  adver- 
sary by  applications  for  time  to  make  one.  In  such  cases,  according 
to  the  practice  of  the  judges  of  the  supreme  court,  and  of  the  circuit 
judges,  they  refuse  to  interfere,  but  require  the  application  to  be 
made  to  the  judge  who  tried  the  cause.  Where  bills  of  exception 
have  been  taken,  but  not  signed,  the  interference  of  a  commissioner 
would  be  equally  improper.  And  generally  in  all  cases  after  verdict, 
it  is  conceived  that  any  equitable  powers  which  it  may  be  necessary 
to  exercise  for  the  relief  of  parties,  had  better  be  confided  to  the  jus- 
tices of  the  supreme  court  and  circuit  judges,  who  are  sufficiently 
numerous,  and  located  in  so  many  different  parts  of  the  state,  that 
there  can  be  no  difficulty  in  having  access  to  them." 

[^  4  to  8.  Substantially  same  as  ^  21  to  25  E.  S.]  Original  note. 
"The  preceding  five  sections  are  new,  and  are  intended  to  prevent  the 
abuse  of  a  power  which  may  be  exercised  so  as  entirely  to  defeat  the 
end  and  object  of  a  suit.  It  is  believed  that  the  rights  and  interests 
of  defendants  are  sufficiently  guarded." 

[§  9,  10,  11.  Substantially  same  as  %  26,  27,  28  E.  S.]  Original 
note.  "These  sections  are  proposed  to  correct  a  growing  abuse.  They 
probably  introduce  no  new  principle,  but  their  enactment  and  pro- 
mulgation will  be  useful;  or  if  new,  they  are  believed  to  be^ highly 
necessary." . 

[§  12.  Same  as  ^  29  E.  S.]  Original  note.  "New.  Abuses  are 
sometimes  practised  by  parties  resorting  to  distant  commissioners,  for 
the  very  purpose  of  annoying  their  adversaries,  and  compelling  them 
to  apply  to  the  same  officer  for  a  revocation  of  the  order.  Delay  is 
always,  and  mischief  and  injury  are  frequently,  produced  in  this  way, 
which  it  seems  desirable  to  prevent." 

[S  17, 18.  Same  as  ^  38,  39  E.  S.  except  that  the  last  clause  of  ^  38 
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« 

E.  S.  commencing  with  the  words  '^and  the  mayor  or  recorder ^^^  See. 
was  added  by  the  legislature.] 

Original  note  to  §  18.  [§  39  B.  S.]  "New,  It  is  presumed  that  at 
conmion  law,  every  judge  of  a  court  would  have  the  powers  granted 
by  ^  16,  2  E.  L.,  149;  and  it  is  hence  inferred  that  the  provision  was 
intended  to  be  exclusive." 

[g  22.  Same  as  §  44  E.  S.]  Oripnal  note.  "  New.  The  object  of 
declaring  their  powers  is  not  only  for  information,  but  to  subject  them 
to  the  general  provisions  of  law." 

[g  23.  Same  as  §  45  E.  S.] 

Original  note.  "  The  act  of  1815,  p.  277,  regulates  notaries'  fees,  but 
does  not  define  their  powers.  The  protest  of  a  notary,  or  any  memo- 
randum made  by  him,  in  reference  to  inland  bills  or  notes,  is  no  higher 
evidence  than  similar  acts  of  private  individuals.  It  is  deemed  usefiol 
to  declare  this  explicitly." 

[§  24,  25.  Same  as  ^  46,  47  E.  S.] 

Original  note  to  %  24.  "  New :  to*  provide  for  a  case  of  not  unfrequent 
occurrence.  By  creating  such  officers,  giving  them  a  seal,  and  pro- 
viding for  their  compensation,  the  community  is  induced  to  suppose 
that  their  official  acts  possess  some  quality  of  evidence,  and  may  often 
be  deceived  and  injured  by  a  reliance  on  them.  The  above  section  is 
proposed  to  meet  an  urgent  case,  and  is  conformable  in  principle  to  a 
decision  of  the  supreme  court  of  the  United  States,  in  8  Wheaton, 
334 ;  by  which  the  register  kept  by  a  notary  was  allowed  to  be  read 
in  evidence,  upon  proof  of  his  death.  The  next  section  is  drawn  to 
meet  that  case." 

[g  26.  Same  as  §  48  E.  S.] 

Original  note.  "  It  may  be  a  very  serious  question,  how  far  an  officer 
or  citizen  of  this  state,  acting  under  a  foreign  authority,  or  by  virtue 
of  a  foreign  law,  is  amenable  to  our  laws.  Notaries  are  entrusted  with 
important  duties  by  the  laws  of  congress  and  the  practice  of  the 
departments,  and  by  the  laws  of  other  states  and  foreign  countries. 
It  would  seem  to  be  the  duty  of  the  state  to  enforce  the  faithful  exe- 
cution of  such  trusts,  and  to  leave  no  room  for  doubt,  as  to  the  i)ower 
of  our  courts  to  punish  for  official  misconduct." 

"  Article  IL  —  Of  the  officers  of  courts  of  record,  their  dutiee^  prwUegee  and  UabiUUesJ* 
[Enacted  as  Article  Third  R  S.] 

[g  23.  Same  as  §  71  E.  S.] 

Origiiial  note.  '*  The  words  in  italics,  '  mth  the  intent,^  &&,  new,  and 
varied  so  as  to  conform  to  the  supposed  intent.  Vide  opinion  of 
Sutherland,  J.  1  Oowen,  458 ;  Woodworth,  J.  and  Savage,  Oh.  J.  ib. 
459.  Vide  also  6  Oowen,  512,  which  has  been  supposed  to  give  a  dif- 
fei^ent  construction.    Legislative  provision  seems  indispensable." 

[g  39.  Same  as  «§»  86  E.  S.  except  that  the  words  "o»  any  process 
against  the  J>ody,^'  were  reported  '*  on  any  mesne  process;''  and  except 
also  that  the  words  after  **  are  officers"  were  added  by  the  legislatme.] 
Original  note.  *'  1  E.  L.  418,  ^  12.  Varied  according  to  the  settled 
construction  of  the  act.  13  J.  E.  252." 
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.'' AsnoLK  lEL  —  Jliiaeelhneoua  prwnaions  coneeming  cotirU  of  record."  —  [Enacted  as  Article 

Fourth  R.  S.] 

[g  41  to  47.  Same  aa  ^  88  to  93  R.  S.]     Original  note  to  ^  46.  ''  2  R. 
L- 146,  ^  5.    Varied  by  omitting  the  exception  of  New  York." 
[§  48,  49.  Transferred  to  Article  2,  and  enacted  as  ^  16, 17  R.  S.] 

"  CHAPTER  rv." 

"OP  ACTIONS,  AND  THE  TIMES  OP  COMMENCING  THEM." 

"  TcTLB  L —  Of(2ction8y  and  their  general  divisions J*^ 
[§  1,  2.  Same  as  enacted.  ^  1  reported  as  ''  new."] 

**  Tttlb  n. —  Of  the  time  of  commencing  aotiona?^ 
"  Articlb  L —  Of^  Ume  of  commencing  actions  relating  to  real  property.*^ 

[S  1.  Same  as  enacted,  except  that  the  word  '^forty,'^  was  altered 
by  the  legislature  to  "  twenty,''  in  subs.  1  and  2.]  Original  note.  "  1 
R.  L.  184,  §  1.  It  is  worthy  of  consideration,  whether  the  same  limi- 
tation should  not  be  applied  to  suits  by  the  state,  as  to  those  of 
citizens." 

[3  2,  3,  4.  Same  as  enacted,  except  that  in  §  4,  the  word  *^ forty'' 
was  altered  by  the  legislature  to  "  twenty."'} 

Original  note  fo  §  4.  "  Residue  of  same  '^  1.  The  original  act  in  2 
Jones  and  Varick,  260,  was  taken  from  the  English  act,  9  Geo.  Ill,  cli. 
16,  which  is  one  of  the  most  obscure  statutes  to  be  found.  In  the 
revision  of  1801,  vol.  1,  562,  it  was  much  abbreviated,  but  was  still 
left  somewhat  vague,  and  the  part  which  retained  the  right  to  prose- 
cute to  the  people  as  well  as  to  a  patentee,  was  omitted.  A  reference 
to  2  Bl.  Oom.  348,  will  assist  in  ascertaining  the  meaning  of  the  origi- 
nal act  It  is  there  stated  that  the  grant  of  the  king  may  be  avoid^, 
where  it  appears  that  he  was  mistaken  in  matter  of  fact  or  of  law,  '  as 
in  case  of  false  suggestion,  misinformation,  or  misrecital  of  former 
grants ;  or,  if  his  own  title  to  the  thing  granted  be  different  from  what 
be  supposes,  or  if  the  grant  be  informal,'  &c.  It  would  seem  that  the 
exception  in  the  statutes  meaut  to  reach  these  cases,  and  to  give  a 
right  of  recovery,  wherever,  for  any  of  those  reasons,  a  patent  had 
been  abrogated.  The  Revisers  have  endeavored  to  express  that  intent 
in  the  above  section,  by  making  the  provision  an  affirmative  proposi- 
tion, instead  of  an  exception.  They  have  also  restored  the  original, 
so  as  to  give  the  same  right  to  the  people  as  to  a  patentee,  and  to 
limit  the  time  of  commencing  in  the  same  manner.  The  expression 
in  the  act,  by  which  the  decree  or  judgment  against  a  patentee,  is 
required  to  be  made  in  a  court  of  record  in  this  state,  is  inconsistent 
with  itself,  as  decrees  are  not  rendered  by  courts  of  record.  Nor  should 
the  decision  be  confined  to  courts  of  this  state.  The  title  of  the  state 
may  be  found  by  a  decision  of  the  supreme  court  of  the  United  States, 
into  which  court  the  defendant  may,  in  many  cases,  carry  the  cause. 
What  was  proper  in  the  original  act,  became  otherwise  by  the  adop- 
Hofa  of  the  constitution  of  the  United  States." 

[§  6.  Same  as  enacted,  except  "  ttaenty^five"  reported,  instead  of 

twenty,"  as  enacted.] 

Original  note.  **§  2  of  same  act,  varied  as  to  cognizances.    It  is  not 
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strictly  accurate  to  require  seisin  in  a  person  making  cognizance; 
because  that  is  founded  on  the  right  of  another,  by  whose  authority, 
or  in  whose  behalf,  the  person  pleading,  acted.  Varied,  also,  by  in- 
troducing the  word  grantor,  which  seems  necessary  to  conform  the 
statute  to  the  common  understanding  of  it.  The  Revisers  cannot 
refrain  from  suggesting,  whether  any  reason  now  exists  for  allowing 
a  longer  time  to  bring  a  writ  of  right,  than  any  other  action  brougbt 
for  the  recovery  of  lands?  and,  whether  certainty  and  security  would 
not  be  attained,  by  prescribing  the  same  time  for  all  actions  of  tihe 
same  nature  substantially." 

§  7.  As  reported ;  maternally  varied  §  7  R.  8. 

Original  note.  "^3  varied,  by  omitting  the  words  *or  title,*  in  tbe 
seventh  line,  by  which  the  sense  of  the  statute  is  preserved  and  ren- 
dered more  clear,  while  it  will  be  conformed  to  the  constniction  given 
by  the  supreme  court,  in  4  J.  R.,  390,  that  the  act  does  not  operate 
on  a  remainderman  or  reversioner,  until  he  has  a  right  of  entry.  The 
word  claim  omitted  in  the  last  clause,  because  there  can  be  none  with- 
out an  actual  and  virtual  entry." 

[S  8.  Same  as  §  8  R.  S.,  except  that  the  first  clause  of  the  ^,  as  re- 
ported, was  as  follows :  "  '^  8.  In  every  possessory  action  concerning 
real  estate,  the  person  establishing  a  legal  title  to  the  premises,  shall 
be  presumed  to  have  made  a  law^l  entry,  within  the  time  required 
by  law,"  &c.] 

Original  note.  "  This  section  is  supx>osed  to  express  the  result  of  the 
multifarious  decisions  of  our  courts,  as  to  the  presumption  that  every 
possession  was  under  the  legal  title.  2  John.  Oa.,  124 ;  8  J.  R.,  220 ; 
9  J.  R.,  163  ;  3d  J.  Oa.,  124 ;  12  J.  R.,  366  ;  16  J.  R.,  293.  The  rules 
respecting  adverse  x)essession,  are  rather  subtle  and  refined;  but  they 
have  been  so  long  the  subjects  of  judicial  exposition,  that  many  of  them 
can  now  be  stated  with  clearness  and  precision.  In  conformity  to  the 
uniform  practice  of  the  Revisers,  they  proi)ose  to  fix  those  rules  by 
legislative  enactment:  1.  Because  they  are  essential  to  an  understand- 
ing of  the  statute  of  limitations :  2.  That  they  may  be  made  perm^ 
nent,  and  preserved  from  the  fluctuations  of  opinions :  and  3.  That 
the  community  at  large  may  have  the  means  of  knowing  the  most 
important  laws  respecting  the  enjoyment  of  their  property." 

[S  9.  Same  as  enacted  to  the  word  '^  adversely, ^^  when  the  section  as 
reported  proceeded  as  follows:  **  Subject  to  the  following  exceptions," 
In  lieu  of  which  the  legislature  substituted  the  last  clause  of  the  ^  as 
enacted. 

"  1.  If  the  premises  so  included  consist  of  a  tract  divided  into  lots, 
the  possession  of  one  lot  shall  not  be  deemed  a  possession  of  any  other 
lot  of  the  same  tract. 

"  2.  When  only  a  part  of  a  single  lot  or  farm  shall  have  been  oocu- 
l>ied,  such  occupation  shall  be  deemed  a  constructive  possession  of  not 
more  than  two  hundred  acres  of  the  same  lot  or  farm,  which  shidl  be 
contiguous  to  the  part  so  occupied,  and  shall  be  estimated  in  a  square 
form,  as  nearly  as  may  be;  but  such  presumption  may  be  repelled  by 
contrary  proof."] 

:    Origiml  noU  to  first  clause  of  %.  "  18  J.  R.,  40 ;  do.,  365 ;  13  do.,  118 ; 
1  Oowen,  216."     To  sub.  1.  "  This  qualification  taken  from  6  Oowen, 
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C23."  To  sub.  2.  "  In  1  Cowen,  286,  and  6  Oowen,  680,  it  is  decided 
that  the  possession  of  a  small  portion  of  a  large  track,  would  not 
extend  to  the  whole  tract.  This  was  intended  as  an  equitable  rule,  to 
enable  the  court  to  apply  or  mitigate  the  statute,  according  to  the 
merits  of  the  case.  Bat  the  difficulty  of  applying  it  in  practice,  is 
great,  and  has  been  much  felt  at  the  circuits ;  for  few  men  would 
agree  as  to  what  was  a  small  portion  of  a  tract,  in  reference  to  the 
whole.  But  besides,  it  is  an  uncertain  and  fluctuating  rule,  which 
may  change  with  the  members  of  the  court,  called  on  to  apply  it.  It 
is  supposed  that  a  principle  of  such  great  importance,  upon  which  the 
title  to  real  property  often  depends,  ought  to  be  certain  and  fixed ; 
and  that  this  is  one  of  those  cases  in  which  it  would  be  better  to  have 
an  imperfect  rule  settled,  than  to  liave  none,  or  one  that  is  uncertain 
and  varying.  An  attempt  has  therefore  been  made  in  tlie  above  2d 
subdivision,  to  give  a  rale,  which,  it  is  believed,  will  be  found  to  be 
as  equitable,  generally,  as  any.  The  limitation  of  two  hundred  acres 
has  been  selected,  as  covering  all  ordinary  cases,  that  being  the  extent 
of  a  moderate  farm." 

[2  10.  Same  as  enacted,  except  that  sub.  3  was  reported  as  follows : 
*'  3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of 
fuel,  or  of  fencing  timber,  for  the  purposes  of  a  farm,  of  which  it 
forms  a  part;"  and  except  also  that  the  words  '^in  a  newly  settled 
district  of  country^^^  were  prefixed  to  sub.  4.] 

Original  note.  *'  It  has  been  supposed  that  a  more  acceptable  ser- 
vice could  scarcely  be  rendered,  than  even  an  approach  to  some 
definite  rule,  as  to  what  constitutes  possession.  To  say  that  our  fel- 
low citizens  who  do  not  belong  to  the  legal  profession,  are  utterly 
confounded  in  the  attempt  to  £[iow  what  a  possession  is,  would  be 
stating  a  truism  that  is  scarcely  necessary.  From  the  various  deci- 
sions on  the  subject,  it  would  not  he  hazardous  to  remark,  that  the 
members  of  the  profession  must  be  unable,  in  a  large  portion  of  the 
cases,  to  advise  safely  as  to  this  important  point,  on  which  the  title  to 
real  property  rests,  to  a  great  extent.  It  has  appeared  to  the  Bevisers 
that  in  a  state  comprising,  as  this  does,  portions  of  territory  in  various 
stages  of  agricultural  improvement,  no  positive  rale  can  be  prescribed, 
which  shall  apply  justly  and  equally  to  all  those  portions.  And  least 
of  all,  can  the  rules  derived  from  England,  where  every  foot  of  arable 
land  is  under  a  high  state  of  cultivation,  be  applied  to  a  country  lar^e 
parts  of  which  are  yet  forests.  The  two  first  subdivisions  of  me 
above  section  are  according  to  the  present  settled  rules  of  our  courts. 
The  third  is  deemed  so  obviously  just,  as  not  to  require  remark.  The 
fourth  is  adapted  to  a  peculiar  state  of  country,  and  is  in  conformity 
to  the  principles  adopted  by  the  supreme  court  in  6  Oowen,  679,  In- 
stead of  an  arbitrary  rale,  which  the  cunning  may  evade,  and  to  which 
false  witnesses  may  adapt  their  testimony,  it  presents  the  principle 
which  governs  in  commercial  and  various  other  cases,  of  appealing 
to  the  common  usage  or  custom ;  of  which  jurors  will  be  the  very  best 
judges." 

[§  11.  Same  as  enacted.]  Original  note.  "  The  principle  of  this  sec- 
tion is  now  settled)  vide  9  J.  B.,  180,  from  which  the  language  of  the 
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section  is  partly  borrowed.    The  doctrine  will  be  found  in  almost  any 
volume  of  John.  Rep." 

[S  12.  Same  as  enacted.]  Original  note.  ''From  tbe  time  of  the 
decision  in  2  J.  R.,  230,  this  has  been  the  settled  law  lespectiDg  a 
possession  not  founded  on  a  claim  under  color  of  title." 

[S  13.  Same  as  enacted.]  Original  note.  "New.  The  principle  has 
been  repeatedly  recognized,  that  a  tenant  cannot  acquire  or  set  up  a 
title  hostile  to  his  landlord,  and  that  his  possession  can  never  beconie 
adverse,  although  it  must  be  admitted  that  there  are  some  Aida 
which  seem  to  admit  exceptions  to  the  general  rule.  But  tbe  last 
decision  of  the  supreme  court  in  7  Oowen,  323,  adopts  it  unequivo- 
cally. Still  there  seems  to  be  great  reason  for  imposing  some  limita- 
tion on  the  landlord,  that  he  should  not  lie  by  unreasonably;  and 
that  afforded  by  the  statute  itself  has  been  adopted." 

[g  14,  15.  Same  as  enacted.]  Original  note.  "Section  4,  1  B.  L. 
185,  was  borrowed  from  the  English  statute,  32  Hen.  YUI,  ch.  33, 
and  was  intended  to  ameliorate  the  severity  of  the  common  law  rale. 
By  that  rule,  when  a  disseisor,  that  is,  a  person  who  enters  by  force 
or  other  wrong,  entered  upon  lands,  and  died,  leaving  heirs  upon 
whom  a  descent  was  cast,  the  right  of  entry  of  the  lawfiil  owner  was 
absolutely  barred,  or  as  it  is  technically  called,  was  tolled.  3  Black. 
Oom.  176.  One  of  the  chief  reasons  assigned  for  the  rule,  'that  it 
was  admirably  adapted  to  the  military  spirit  of  the  feudal  tenures/ 
has  not  only  ceased,  but  such  an  entire  change  has  occurred  in  the 
tenure  of  real  property,  that'  a  principle  which  was  so  peculiar  to 
the  old  law,  and  interwoven  with  it,  has  become  inconsistent  with  the 
modern  law.  *Our  ancestors,'  says  Oh.  J.  Mansfield,  speaking  on 
this  subject  in  1  Taunton^  613,  *got  into  very  odd  notions  on  these 
subjects,  and  were  induced  by  particular  causes,  to  make  estates 
grow  out  of  wrongful  acts.'  The  effect  of  the  rule  itself,  and  of  tbe 
modification  of  it  by  the  statute,  is  to  compel  the  claimant  to  bring  a 
writ  of  right,  instead  of  an  action  of  ejectment.  The  advantage  of 
such  a  consequence  either  to  the  tenant  or  the  claimant,  is  not  pe^ 
ceived.  For  these  and  various  other  reasons,  which  will  probably 
occur,  the  Eevisers  suggest  the  propriety  of  abolishing  the  ancient 
feudal  rule,  and  of  course  the  statutory  provision  which  qualified  it. 
The  effect  would  be,  that  the  statute  of  limitations  would  operate 
upon  property  which  had  descended  from  the  disseisor,  in  the  same 
manner  as  upon  all  other  property,  and  a  possession  acquired  or  pre- 
served by  force  or  virong,  would  not,  as  now,  be  better  protected 
than  any  other  possession.  See  a  strong  case  in  5  Oowen,  371." 

[g  16.  Same  as  enacted.] 

Original  note.  "This  is  a  consolidation  of  the  provisos  of  the  sec- 
tions 2,  3  and  5  of  the  act.  1  E.  L.,  186.  There  is  at  present  sonw 
difference  in  their  language:  the  proviso  to  the  2d  section  does  not 
require  that  the  title  should  accrue,  &c.,  during  the  disability,  while 
the  3d  and  5th  sections  very  distinctly  prescribe  it.  The  English 
statute  32  Henry  VIII,  ch,  2,  from  which  §  2  of  the  present  law  is 
copied,  made  provision  for  those  who  were  under  disabilities  at  the 
time  of  the  passing  the  act;  but  not  for  subsequent  disabilities.  }^ 
the  revision  of  Jones  and  Varick,  2  vol.  262,  subsequent  disabilities 
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were  provided  for  as  in  the  present  law,  and  the  same  difference  in 
the  language  of  the  exceptions  between  writs  of  right  and  possessory 
actions,  exists.  Whether  it  was  accidental  or  designed,  there  are 
now  no  means  of  determining.  The  Revisers  have  not  met  with  any 
decision  on  the  point;  bnt  the  general  language  of  the  court  is,  that 
a  statute  bar,  having  once  begun  to  run,  will  continue  to  nin,  not- 
withstanding a  subsequent  disability.  (10  J.  R.  214;  20  J.  R.  306;  3 
John.  Oh.  Rep.  129.)  There  seems  no  reason  for  the  distinction,  but 
much  for  uniformity.  In  the  above  section,  the  exceptions  have 
therefore  been  applied  to  all  actions  relating  to  real  estate. 

"The  3d  subdivision,  is  varied  from  the  present  law,  which  excepts 
all  persons  imprisonfed.  When  the  act  was  first  passed,  the  term 
vm^ruowmmt  meant  such  a  confinement  of  the  person  as  disabled  him 
from  doing  any  thing  in  vindication  of  his  rights;  for  then  debtors 
were  closely  confined.  At  the  present  day,  if  the  term  includes  all 
who  are  on  the  limits  of  a  jail,  it  is  obviously  too  large.  A  modifica- 
tion has  been  proposed  which  it  is  supposed  will  reach  the  case 
intended  to  be  provided  for.  Persons  sentenced  to  the  State  Prison 
for  life,  are  civilly  dead,  and  there  is  of  course  no  need  of  specifying 
that  cause  of  disability,  and  it  would  be  inconsistent  with  the  next 
section." 

[§  17.  Same  as  enacted.]  Original  mte.  "Part  of  §  3, 1  R.  L.  186. 
The  words  in  italic,  new;  taken  from  32  Henry  VIII,  ch.  2,  §  9,  from 
which  OUT  act  was  originally  taken.  The  use  of  these  words  is,  to 
protect  the  public  against  a  claim  which  a  person  under  disability 
may  have  presented,  and  in  which  he  has  failed.  There  seems  no 
propriety  in  allowing  his  heirs  to  revive  such  a  suit." 

"  Articlk  II. — Of  the  time  of  commencing  actions  for  the  recovery  of  any  debt  or  demand^  or 

for  damages  only.** 

[g  18.  Same  as  enacted,  except  that  the  first  four  subdivisions  of 
the  section  as  enacted,  were  substituted  by  the  legislature,  for  the 
following: 

"1.  All  actions  of  debt;  excepting  such  as  are  brought  upon  the 
judgment,  or  decree  of  some  court  of  record  of  the  United  States,  of 
this  state,  or  of  some  other  state  of  the  United  States. 

"2.  All  actions  of  covenant,  account,  assumpsit,  or  on  the  case, 
founded  upon  any  contract  or  liability  express  or  implied."] 

Original  note.  "Part  of  §  5,  1  R.  L.  186.  The  legislature  having 
abolished  the  preferences  to  demands  arising  on  sealed  instruments, 
there  seems  no  reason  for  allowing  a  longer  time  for  the  bringing  of 
suits  on  such  demands,  than  upon  others.  Indeed,  it  is  difficult  at 
this  day  to  perceive  any  solid  reason  for  giving  any  greater  sanctity 
to  a  seal,  than  to  a  signature.  By  adopting  a  simple  and  uniform 
rule,  much  uncertainty  and  consequent  litigation  will  be  prevented. 

"In  the  first  subdivision,  judgments  are  excepted,  because  by  our 
statutes,  laws  of  1821,  p.  246,  ^  4,  they  are  presumed  paid  after 
twenty  years.  Judgments  in  other  states  stand  on  the  same  footing, 
19th  J.  R.  163.  The  second  subdivision  is  so  far  varied  as  to  include 
sealed  instruments,  and  also  the  cases  of  trust  in  which  an  action 
may  be  maintained  at  law,  according  to  the  decision  of  the  court  of 
eiTors  in  20  J.  R.  586. 
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'^The  other  subdivisions  confonn  to  the  existing  statutes.  Should 
it  be  preferred  to  retain  the  existing  law,  the  following  may  be  sub- 
stituted for  the  foregoing  1st  and  2d  subdivisions: 

"  1.  All  actions  of  debt  founded  upon  any  contract,  obligation  or  liability,  not  under  seal, 
excepting  such  as  are  brought  upon  the  judgment  or  decree  of  some  court  of  record  of  the 
United  States,  or  of  this  or  some  other  state. 

''This  subdivision  would  include  some  actions  of  debt,  now  held  not 
to  be  within  the  statute,  as  debt  for  an  escape,  1  Saunders,  38,  &c; 
debt  on  award,  1  Lev.  273,  2  Saunders,  63;  debt  against  a  sheriff  for 
money  levied  on  a  fi.  fa.  3  Mod.  312,  which  it  is  conceived  are  within 
the  policy  of  the  statute. 

"2.  All  actions  upon  judgments  rendered  in  any  court  not  behig  a  court  of  record. 

**In  14  J.  B.  479,  it  was  decided  that  judgments  in  justices'  courts, 
were  not  within  the  statute.  It  is  supposed  that  they  should  be 
included. 

*^  3.  All  actions  of  debt  for  arrearages  of  rent 

''  4.  All  actions  of  account^  assumpsit,  or  on  the  case,  founded  on  any  contract  or  liabflitj 
express  or  implied. 

[§  19,  20.  Same  as  enacted.] 

Original  note  to  §  20.  "The  first  subdivision  is  finom  ^  5, 1  B. L.  186, 
except  slander  of  title,  which  the  court,  in  Oro.  Oha.  141,  seemed  to 
thii^  not  to  be  within  the  statute.  The  reason  of  the  distinction  is 
not  very  obvious;  the  policy  of  the  law  undoubtedly  is  to  avoid  the 
frailty  of  imperfect  recollection,  and  the  danger  of  false  testimony  in 
relation  to  verbal  declarations;  and  it  is  not  perceived  why  the  special 
damage,  which  must  be  averred  and  proved  in  an  action  for  slander 
of  title,  should  except  the  case  Irom  the  same  dangers. 

"The  second  subdivision  is  new.  The  courts  have  held,  that  when 
special  damage  was  the  ground  of  the  action,  it  wa^  not  within  the 
statute,  1  Sid.  96,  Ray,  61.  But  it  is  believed  to  be  most  clearly 
within  the  mischief  which  the  statute  intended  to  reach." 

[g  21,  22.  Same  as  enacted.]  Original  note  to  ^  21.  "§  26,  1  E.  L. 
427,  varied  in  language  from  the  former  law;"  to  §  22.  "New;  pro- 
posed in  order  to  relieve  the  sureties  of  sheriffe." 

[S  23.  Same  as  enacted.] 

Original  note.  "  This  section  is  proposed  instead  of  the  expression 
in  §  5, 1  R.  L.  186,  '  other  than  actions  which  concern  the  trade  of 
merchandize  between  merchant  and  merchant,  their  factors  or  ser- 
vants.' This  has  given  occasion  to  numerous  decisions,  some  of  them 
contradictory,  which  left  the  law  for  many  years  quite  uncertain.  It 
is  now  decided. 

"  1.  That  the  exception  in  the  statute  extends  to  all  persons,  whether 
merchants  or  others,  20  J.  R.  583,  and  most  of  the  modem  cases  sup- 
port this  remark. 

"  2.  That  when  all  the  accounts  have  ceased  for  six  years,  the  demand 
is  barred:  and  consequently,  that  when  there  is  an  oi)en,  current, 
muttud  account,  within  six  years,  the  whole  account  may  be  recovered, 
2  J.  R.  201 ;  6  J.  Oh.  Rep.  522 ;  2  Saunders  127 ;  6  Oowen,  695. 

"  3.  That  the  limitation  in  the  statute  applies  as  well  to  accounts 
between  merchants,  as  others,  notwithstanding  the  exception.  18 
Vesey,  286. 
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*'  It  baa  therefore  been  supposed  better  to  express  the  actual  state 
of  the  law,  in  the  language  of  the  courts,  than  to  retain  a  phraseology, 
which  is  incorrect  in  ite  terms,  and  leads  to  misconstruction." 

[S  36.  Same  as  ^^  24  R.  8.]  Original  note.  *'  In  the  act  making 
sheriffs  liable  for  escapes,  there  is  no  saving.'' 

[§  27.  Same  as  §  26  R.  SJ 

Original  note.  "New.  Probably  a  stronger  instance  of  judicial 
legislation  cannot  be  produced,  than  the  introduction  by  the  courts 
of  the  principles  contained  in  this  section.  Vide  Bull.  N.  P.  150 ;  2d 
Strange,  907 ;  Willes,  256 ;  Fitzgibbon,  170,  289.  The  courts  say  it 
is  wit£in  the  equity  of  the  provision  allowing  a  suit  within  one  year 
after  a  judgment  reversed.  The  necessity  was  undoubtedly  great, 
and  the  equity  therefore  strong ;  but  it  cannot  be  disguised,  that  the 
section  referred  to  gives  not  the  least  color  to  such  a  construction. 
Mr.  Selwyn,  in  his  Nisi  Prius,  1  vol.  130,  seems  to  think  that  no  pre- 
cise time  IB  limited,  but  that  the  action  may  be  brought  within  a 
reasonable  limey  after  the  death  of  the  person  entitled.  The  necessity 
of  legislative  provision,  is  apparent." 

[g  29.  Same  as  enacted  ^  28  E.  S.]  Original  note.  "  In  18  J.  R. 
227,  it  was  held  that  the  state  was  not  bound  by  the  statute  of 
limitations.  It  is  supposed  that  no  good  reason  exists  for  the  dis- 
crimination." 

"  Article  HI. — Qfihe  time  of  commencing  aetumsforpenaUiesandfoffahtres." 

[g  30,  31,  32.  Same  aa  §  29,  30,  31  E.  S.]  Original  note  to  %  31. 
^*  1  E.  L.  186,  ^  6,  varied  so  as  to  prevent  a  suit  by  an  individual,  in 
the  name  of  the  state;"  to  %  32.  *'  The  words  'or  to  such  party,  and 
the  people  of  this  state^^  new,  to  supply  an  omission  noticed  in  20  J.  B. 
472." 

"  Article  IY. — Oeneral  provisions  concerning  the  commencement  of  euiUj  and  ike  persons  and 
cases  except^  from  the  operaHon  of  the  preceding  ArMes  of  this  TiHe, 

[§  35.  Same  as  ^  32  E.  S.]  Original  note.  ^^  As  an  alien  enemy  can 
not  sue  during  war,  it  seems  unjust  to  deprive  him  of  all  remedy,  for 
not  doing  that  which  our  laws  forbid  him  to  do.  In  10  J.  E.  417,  and 
16  do.  210,  the  supreme  court  considered  war,  in  such  a  case,  sufficient 
to  repel  the  legal  presumption  of  payment.  The  reason  seems  equally 
applicable  to  the  statute  of  limitations." 

[S  36,  37.  Same  as  §  33,  34  E.  S.] 

Original  note  to  %  37,  "  New.  Suggested  by  the  case  of  Jackson  vs. 
Horton,  3  Gaines'  Eep.  199,  &c.  where  the  supreme  court  were 
equally  divided  on  the  question,  whether  the  abatement  of  a  suit  by 
the  death  of  thi)  defendant,  formed  an  exception  to  the  statute. 
The  judges  all  concurred  in  the  extreme  hardship  of  the  case ;  but 
two  of  them  denied  their  power  to  extend  the  exceptions  of  the 

[g  38.  Same  as  §  35  E.  S.T 

Original  note.  "  It  was  admitted  by  all  the  judges,  in  the  case  in  3 
Gaines,  above  cited,  that  the  case  provided  for  the  above  section,  was 
within  the  equity  of  the  statute.  It  seems  useftd  explicitly  to  declare 
it,  that  courts  may  not  be  compelled  to  strain  statutes  to  reach  equit- 
able cajses,  and  that  the  rule  may  be  fixed  permanently." 
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[S  39,  40,  Same  as  '^  36,  37  R.  S.]  Original  note  to  ^  39;  "new: 
within  the  obvious  equity  of  the  statute :"  to  §  40 ;  "  1  R.  L.  122,  ^  2, 
extended  to  members  of  congress,  and  its  language  varied,  so  as  to 
express  its  supposed  intent." 

[§  43.  Same  as  ^0  R.  S.] 

Original  note  to  ^  41,  42,  43.  "  The  three  last  sections  have  been 
drawn,  to  prevent  the  iigustice  of  the  present  settled  constrnetion  of  the 
statute  of  limitations.  In  5  Oowen,  525,  it  is  decided  that  if  a  writ 
be  issued  even  with  instructions  not  to  serve  it,  and  it  be  nevw 
heard  of  by  the  defendant,  yet  it  is  sufficient  to  take  the  case  out  of 
the  statute.  Thus  an  act  passed  for  the  very  purpose  of  quieting 
estates,  avoiding  suits,  and  protecting  the  community  against  stale 
demands,  is  ev^ed  by  a  mere  fiction,  and  rendered  a  dead  letter. 
The  Revisers  trust  the  contemplated  end  will  be  attained  by  the 
above  provisions." 

[S  44,  45.  Same  as  ^  41,  42  R.  S.]  Original  note  to  ^  44 ;  "  see  note 
to  ^  47 :"  to  ^  45 ;  "  see  note  to  next  §." 

[§  47.  Same  as  §  45  R.  S.] 

Original  note.  "  It  has  been  held,  that  it  is  a  general  principle  that 
statutes  apply  only  to  subsequent  cases,  7  J.  R.  493,  Dash  vs.  Van 
Kleek^  and  the  cases  there  cited.  Although  this  doctrine  as  applied 
to  statutes  of  limitations,  has  been  shaken  by  the  decisions  of  the 
supreme  court  of  the  United  States,  and  of  tins  state,  which  declare 
that  such  statutes  are  merely  remedial ;  yet  it  is  conceived  but  just 
to  prevent  their  having  a  retroactive  eflfect." 

"  Arwclb  V.  —  Of  ike  presumption  of  payment  arising  from  the  Itgm  cf  <m»«." 

[§  48.  Same  as  ^  46  R.  S.]  Original  note.  "  Laws  of  1821,  p.  246. 
^  4 ;  its  language  preserved  as  to  past  judgments,  and  not  applied  to 
future  judgments,  as  the  next  section  will  provide  for  them." 

[g  49.  ^une  as  ^  47  R.  S.  except  that  the  words  "  or  of  written 
acknmuledgment  of  indebtedness^^^  were  inserted  by  the  legislature.] 

Originai  note.  "  New ;  the  act  of  1821  extended  to  decrees  in  equity, 
and  to  judgments,  &c.,  in  other  states,  and  in  the  courts  of  the  United 
States,  wMch  now,  by  the  decisions  in  19  J.  R.  162,  are  of  equal 
validity  with  our  own.  As  judgments  cease  to  be  a  lien  after  tea 
years,  against  purchasers,  &c.,  it  seems  necessary  to  limit  the  cases, 
in  which  evidence  against  the  presumption  may  be  given,  to  the 
defendant  or  his  representatives." 

[g  50.  Same  as  enacted  ^  48  R.  S.  except  that  the  concluding  clause, 
after  ''  hy  foyment^^^  was  reported  as  follows :  ''  but  such  presumptiou 
may  be  repelled  by  competent  proof  of  an  acknowledgment  of  sneh 
light  of  action,  within  that  period."] 

Original  note.  *'  It  has  been  supposed  useful  to  declare  this  doctrine 
of  presumption,  and  define  it  with  more  accuracy  than  has  been  done 
by  the  courts,  who  speak  of  an  indefinite  time  of  18  or  20  years,  or 
even  a  less  period.  7  J.  R.  556.  If,  however,  ^  17  of  Article  2  of  this 
Title,  p.  9,  as  proi)osed  by  the  Revisers,  be  adopted,  to  place  sealed 
instruments  on  the  same  footing  with  other  contracts,  this  section  will 
be  unnecessary,  and  some  of  the  foregoing  provisions  will  requiie 
modification." 
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"  Artiole  TI. —  CfiKe  Ume  of  commencing  «u«£s  in  eourta  of  equity.** 

[g  61  substantially  same  as  ^  49  R.  S.]  Originai  note.  "  New, 
adoptiDg  the  principle  and  the  language  of  the  case  in  20  J.  R.  586, 
in  the  court  of  errors.  It  is  conceived  that  every  reason  tor  the  exist- 
ence of  a  statute  of  limitations,  as  to  suits  at  law,  applies  with  greater 
force  to  cases  in  equity,  where  parol  proof  is  of  necessity  admitted  to 
a  greater  extent." 

[§  52.  Same  as  ^  60  R.  S.]  Original  note,  ''  This  qualification,  it  is 
presumed,  will  remove  all  apprehension  of  danger  fix>m  intrenching 
on  the  powers  of  courts  of  equity." 

[S  53.  Same  as  ^  51  R.  S.] 

Originai  note.  "  Upon  the  principle  stated  in  the  preceding  notes,  it 
has  been  deemed  useful  to  propose  a  limitation  of  bills  of  this  descrip- 
tion. The  rule  seems  to  be,  that  a  party  is  not  a£Pected  by  lapse  of 
time,  unless  he  discovers  the  fraud,  2  Ball  &  Beatty,  129,  and  that 
when  he  discovers  it,  the  limitation  at  law  applies  to  bills  in  equity, 
2  Sch.  &  Lefroy,  636 ;  1  Bro.  P.  0.  455,  and  the  cases  collected  in  20 
J.  R.  38.  As  the  limitation  of  actions  on  the  case,  which  are  gene* 
rally  brought  for  frauds,  is  six  years,  that  period  has  been  adopted  in 
the  above  §•"" 

[S  54.  Same  as  ^  52  R.  S.  except  that  the  time  was  left  hlank  in  the 
report.] 

Originai  note.  *'  Presented  upon  the  principle  before  stated." 

"  CHAPTER  V." 

"OPr  SUITS  BELATIKO  TO  BEAL  PEOPERTT." 

Original  note,  jprefixed  to  Chapter. 

**  In  the  following  Chapter,  the  Revisers  have  endeavored,  among 
other  things,  to  eflFect  an  object  which  has  long  been  a  matter  of  inte- 
rest and  solicitude,  both  in  England  and  in  this  state :  the  reformation 
of  the  practice  in  real  actions.  These  actions  are  proverbial  for  their 
tardiness,  intricacy  and  expense.  Their  amendment  seems  to  have 
been  considered  as  almost  a  hopeless  task.  Few  remedial  provisions 
have  been  enacted  by  the  legislature,  and  they  have  consequently 
been  left,  in  most  cases,  to  all  the  strictness  of  the  common  law,  and 
to  all  the  refinements  and  subtleties,  which  have,  from  time  to  time, 
been  interwoven  by  practitioners.  A  ftirther  consequence  has  been, 
that  with  the  exception  of  dower,  unde  nihil  habet,  they  have  fallen 
into  general  disuse ;  and  the  learning  connected  with  them,  has 
become  a  species  of  recondite  science,  known  to  but  a  small  portion 
of  the  legal  profession.  Cases,  however,  sometimes  occur,  in  which  a 
party  is  driven  to  his  writ  of  right ;  but  in  that  action,  so  many  oppor- 
tunities are  afforded  to  the  defendant,  to  procrastinate  a  decision,  and 
to  harass  his  antagonist,  that  the  remedy  is  liable  to  be  defeated  by 
death,  and  even  when  successfully  terminated,  that  success  is  not 
unfrequently  acquired  at  a  ruinous  expense. 

"  It  will  be  i)erceived  that  numerous  alterations  have  been  made  in 
the  proceedings  in  these  actions.  Those  alterations  consist,  generally, 
in  the  abolition  of  forms  always  useless,  or  no  longer  applicable  to 
our  state  of  society ;  in  the  extension  of  the  writ  of  right,  so  as  to 
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embrace  all  the  ordinary  cases  of  claims  to  real  estate ;  in  abolishing 
all  real  actions,  except  writs  of  right,  dower  and  nuisance ;  in  restor- 
ing, in  several  instances,  the  simple  and  direct  procedure  of  the  anci^it 
law ;  and  in  subjecting  these  actions,  as  well  as  ejectment,  waste  and 
trespass,  to  the  operation,  in  many  respects,  of  uniform  rules  of  prac- 
tice. (See  Title  9,  of  general  provisions,  which  ought  to  be  read  in 
connexion  with  the  first  Titles.)  If  these  alterations  shall  meet  the 
approbation  of  the  legislature,  it  is  confidently  believed,  that  they  will 
render  real  actions  as  easy,  as  expeditious  and  as  economical,  as  the 
action  of  ejectment. 

*'  It  is  proper  to  state,  and  the  Revisers  do  it  with  much  pleasure, 
that  in  the  revision  of  the  statutes  relating  to  real  actions,  they  have 
availed  themselves  of  several  valuable  suggestions,  received  fixim  two 
professional  gentlemen  conversant  with  those  actions." 

«  TiTLB  I.— Of  writs  of  right:'    "  Title  II.  —  Of  the  action  of  dower  P    "  Tmj: 
III.  —  Of  fines:'    "  Tttlb  VI.  --Of  the  action  of  ejectment:' 

!  Agreeably  to  the  suggestions  in  the  above  preliminary  note.  Title 
consisting  of  thirty-eight  sections)  contained  a  series  of  new  pr<>- 
visious  reforming  the  practice  in  writs  of  right ;  Title  11  introduced 
various  amendments  into  the  action  of  dower ;  and  Title  VI,  though 
it  retained  the  general  course  of  proceeding  in  ejectment  abolished  all 
the  fictions  employed  in  the  action.  In  Title  III  the  mode  of  &ssa- 
ranee  by  fines  was  retained  with  various  amendments ;  but  in  Title  I 
the  Revisers  had  inserted  several  new  provisions  enabling  persons 
claiming  and  possessing  lands  to  institute  proceedings  against  adverse 
claimants  for  the  purpose  of  determining  the  validit^y  of  such  claims, 
and  in  the  notes  subjoined  to  those  sections  it  was  suggested,  tha( 
they  would  furnish  a  substitute  for  fines  and  common  recoveries. 
When  these  Titles  were  taken  up  in  the  house  of  assembly,  that  body 
readily  indicated  a  decided  preference  for  the  new  provisiouB,  in  lieu 
of  the  Title  concerning  ^n6«;  and  not  only  approved  the  general  views 
of  the  Revisers  in  respect  to  real  actions  and  the  action  of  ejectment, 
but  even  carried  them  to  a  greater  extent ;  in  consequence  of  which, 
a  resolution  was  passed  by  the  house,  on  the  18th  of  September,  1828, 
directing  the  Revisers  to  consolidate  the  provisions  of  Titles  I,  II  and 
YI,  and  to  enlarge  the  action  of  ejectment  in  such  manner,  as  to 
make  that  action  a  general  remedy  for  the  recovery  of  land  or  the 
possesion  of  land,  and  to  adapt  it  to  all  cases  of  that  nature.  Con- 
formably to  this  direction,  the  Revisers  prepared  and  submitted  Title 
I,  "  OF  THE  ACTION  OF  EJECTMENT,"  in  Substantially  the  same  form 
as  that  enacted  by  the  legislature.  In  this  Title  many  of  the  provi- 
sions contained  in  Title  VI  of  the  original  chapter  were  rep^ited; 
and  the  notes  originally  subjoined  to  them,  being  fw  the  most  part 
still  applicable,  were  also  retained.    As  a  substitute  for  the  Title  '^  of 

FINES,"  Title  II,  "  PE0CBBDINO8  TO  COMPEL  THE  DETERMINATION  OF 
CLAIMS  TO  REAL  PROPERTY  IN  CERTAIN  CASES,"  was  alsO  Submitted, 

embodying  the  provisions  above  referred  to  fix)m  the  original  Title  I, 
**  OF  WRITS  OF  RIGHT,"  with  such  additions  and  alterations  as  were 
necessary  to  conform  it  to  the  substituted  Title  I,  and  to  effectuate 
the  object  in  view.] 
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Substituted  "Title  I. —  Of  the  action  of  ^eotment." 

[S  1  of  Title  VI  Same  as  '^  1  of  substituted  Title  J,  and  same  as  ^ 
1  R.  S.] 

Original  note.  "The  perfection  to  which  the  action  of  ejectment  has 
been  brought,  and  its  superiority  in  point  of  expedition  and  exi)ense 
over  all  real  actions,  have  rendered  it  the  ordinary  and  favorite  mode 
of  trying  titles  to  land.  Among  the  most  prominent  advantages 
which  are  peculiar  to  this  action,  may  be  enumerated — ^the  simplicity 
of  the  pleadings — ^the  right  to  blend  the  titles  of  various  claimants  in 
one  suit;  and  to  recover  according  to  the  title  shown  on  the  trial, 
in  any  one  or  more  of  the  lessors.  It  cannot,  however,  be  denied, 
that  the  action  is  a  singular  and  complicated  proceeding,  and  that  the 
fictions  on  which  it  rests,  are  calculated  to  excite  anything  but  respect, 
among  those  who  are  not  acquainted  with  their  origin  and  object. 
The  desire  has  frequently  been  expressed,  both  in  England  and  in  this 
state,  that  some  of  these  fictions  might  be  abolished,  and  the  Revisers 
have  been  requested,  not  only  by  intelligent  citizens,  but  by  members 
of  the  bar,  to  make  such  an  effort.  They  have  accordingly  attempted 
in  the  following  sections,  to  amend  the  practice  in  the  action,  so  as  to 
dispense  with  all  the  nominal  parties,  and  with  most  of  the  fictions 
now  used  in  the  action.  But  they  have  carefully  adhered  to  the  lead- 
ing principles  of  the  action,  so  as  to  make  little  or  no  altenitious 
except  in  the  form  of  the  proceeding.  It  may  be  proper  to  observe, 
that  similar  alterations  of  the  mods  of  proceeding  in  this  act  on,  have 
been  made  in  other  states." 

[§  2  of  Title  VI,  same  as  ^  3  of  subs.  Title  I,  and  same  as  ^  3  R.  S. 
except  that  the  words  '^in  a  plaintiff  or"  before  the  word  '^recovery" 
were  stricken  out  by  the  legislature.]  Original  note.  "Conformable 
to  4  J.  Rep.  483,  10  do.  368,  2  CJowen,  502,  varied  in  requiring  the  fact 
to  be  established  at  the  trial,  instead  of  depending  on  affidavits  shown 
on  a  special  application." 

[g  9  te  13  of  Title  VI.  Same  as  ^  5  to  9  of  subs.  Title  J,  and  same 
as  M  to  9  R.  S.] 

Original  note.  "The  object  of  these  sections,  is  to  enable  a  jury  to 
pass  definitively  upon  the  matters  submitted.  By  the  present  law,  if 
the  declaration  be  general,  the  plaintiff  takes  possession  'to  any  extent 
which  he  chooses,  subject  to  be  put  right  by  the  court,  if  he  takes  too 
much!'  2  Oowen,  291.  And  this,  where  the  quantity  belonging  to  the 
plaintiff,  may  be  the  real  matter  in  dispute.  In  no  other  action, 
probably,  would  this  complete  substitution  of  the  court  for  the  jury, 
and  of  a  trial  on  afiidavits,  instead  of  the  open  examination  of  wit- 
nesses, be  tolerated.  Provisions  will  be  made  in  Title  IX  to  enable 
a  plaintiff  to  ascertain  the  boundaries  and  quantity  of  the  land  he 
elaims,  and  then,  like  all  other  plaintiffs,  it  becomes  his  duty  speci- 
fically to  state  and  prove  what  he  does  claim.  And  yet  to  avoid  the 
consequence  of  an  erroneous  description,  provision  will  be  made  in 
this  Title,  by  which  the  verdict  of  the  jury  will  designate  the  premises 
actaally  recovered." 

[S  12  to  16  of  subs.  Tide  I.  Same  as  enacted,  except  the  words  "  in 
termy''  between  '' thereafter j''  and  ''upon  filing,''  stricken  from  ^  16.] 
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Original  note  to  §  12.  "This  conforms  siibstantiaUy  to  the  present 
notice,  with  an  alteration  which  it  is  believed  will  be  nsefol,  requiring 
the  statement  of  the  day  when  the  rule  will  be  entered,  that  the 
defendant  may  know  with  certainty,  within  what  time  he  must 
appear."    §  16.  "New." 

[S  17  to  21,  of  stibs.  TIL  1.  Same  as  enacted.] 

Original  note  to  ^  21.  "  Great  difiSculties  are  experienced  in  makings 
a  lessor  in  ejectment  liable  for  costs,  when  he  alleges  that  his  name 
was  used  without  his  consent.  But  the  most  serious  consequence  of 
the  present  practice  is,  that  it  completely  evades  all  our  statutes 
against  fraudulent  conveyances.  By  uniting  the  name  of  different 
lessors  in  the  same  action,  if  a  deed  turns  out  to  be  void,  the  attorney 
has  only  to  go  back  to  the  name  of  the  grantor  therein,  and  recover 
upon  his  title,  although  he  has  no  interest  whatever  in  the  contio- 
versy,  (1  J.  Rep.  159,  5  do.  489,)  and  the  possession  will  be  taken  by 
the  attorney,  nominally  as  the  agent  of  such  grantor,  but  really  fw 
the  benefit  of  a  client  who  had  been  declared  to  have  no  title  what** 
ever.  Such  a  manifest  contradiction  between  the  principle  of  the  law 
and  the  practice  under  it,  it  is  conceived  ought  not  to  be  permitted. 
In  this,  as  in  every  other  action,  every  plaintiff  should  stand  on  his 
own  rights.  The  provisions  of  the  preceding  six  sections  will  reach 
the  evil,  and  it  is  confidently  believed  will  tend  effectually  to  prevent 
speculations  in  the  purchase  of  pretended  titles." 

[g  23  to  26,  of  subs.  Tit.  1.  Same  as  ^  24  to  27  R.  S. 

Original  note  to  ^  26.  "A  tenant  in  common  may  now  require  Urn 
proof  of  the  plaintiff,  by  entering  into  a  special  consult  rule,  (18  J. 
Rep.  398;  11  do.  451;  2  Go  wen,  442.)  As  consent  roles  are  proposed 
to  be  abolished,  it  becomes  necessary  to  provide  for  the  case.  The 
rule  prescribed  in  this  section,  seems  just  in  any  event;  iTor  the 
burthen  of  showing  that  some  wrong  has  been  done  him,  should 
always  fall  on  the  plaintiff  who  invokes  the  aid  of  a  court  of  justice. 
The  constructive  ouster  provided  for,  is  described  by  Lord  Mansfield 
in  Cowper,  217,  and  is  confirmed  in  6  Oowen,  634." 

[§  27,  of  subs.  Tit.  1.  Same  as  ^  28  R.  S.] 

Original  note.  "In  3  Gowen,  356,  the  court  held,  that  defendants 
sued  jointly,  could  not  enter  into  the  consent  rule  separately;  as  the 
consequence  would  be,  that  the  plaintiff  would  be  obliged  to  prove 
separate  possession.  As  the  consent  rule  is  abolished,  the  same  objeot 
is  attained  by  this  section." 

[g  28,  of  subs.  Tit.  1.  Same  as  ^  29  R.  S.] 

Original  note.  "There  is  an  apparent  contradiction  between  the 
oases  in  5  J.  Rep.  278,  and  in  2  do.  438.  The  rule  proposed  in  thepr&- 
ceding  section,  seems  more  equitable;  for  a  plaintiff  cannot  well 
determine  before  the  trial,  whether  the  defendants  occupy  under  a 
joint  interest  or  separately,  as  he  caunot  be  supposed  to  Imow  their 
claims.  To  allow  a  verdict  according  to  the  respective  rights  or  pos- 
sessions of  each  defendant,  will  unnecessarily  perplex  the  proeeedingSy 
while  it  will  oi)erate  to  exclude  some  who  would  otherwise  be  oompe^ 
tent  witnesses.  The  proceeding  for  the  recovery  of  the  mesne  profits, 
will,  under  the  provisions  of  this  section,  become  much  more  simptCt 
and  justice  can  be  done  to  each  defendant." 
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[§  29,  of  subs.  Tit  1.  Same  as  ^  30  R.  S.]  OriginM  note.  ''The  ob- 
ject of  this  section  is  to  carry  out  the  principle  of  <^  2 — see  note  to  ^ 
7;  and  to  give  eflEect  to  §  12 — see  note  to  that  section." 

[§  30,  ofsvibs.  Tit.  1.  Same  as  <^  31  R.  S.]  Original  note.  "Probably 
conformable  to  the  present  law.    See  2  Gowen,  333." 

[§  31,  of  subs.  Tit.  1.  Same  as  §  32  R.  S.] 

Original  note.  "To  conform  the  proposed  action  to  the  existing 
practice.  See  8  J.  Rep.  495.  If  a  plaintiff  die  before  issue,  it  is  not 
perceived  how  an  abatement  of  the  suit  can  be  prevented;  and  accord- 
ing to  the  present  practice,  much  difficulty  must  be  experienced  in 
delivering  possessions  in  such  a  case." 

[§  32,  33,  34,  of  subs.  Tit  1.  Same  as  §  33,  34,  36  R.  S.]  Original 
note  to  ^  34.  "To  carry  out  the  principles  of  this  Title." 

§  35,  36,  37,  of  subs.  Tit.  1,  as  reported;  enacted  with  alterations. 

Original  note.  "These  sections  are  proi)osed,  in  order  to  prevent  the 
endless  litigation  which  may  now  be  carried  on  by  actions  of  eject- 
ment. They  extend  the  present  practice  of  the  court  in  a  peculiar 
class  of  cases,  those  relating  to  military  lots  (see  5  Oowen,  207),  to  all 
cases,  and  leave  the  relative  rights  of  the  parties  as  they  were. 
Although  a  defendant  who  has  failed  in  an  ejectment  may  bring 
another,  yet  his  situation  is  materially  changed ;  for  he  can  no  longer 
rely  on  his  possession,  unless  it  had  continued  20  years.  (See  6 
Oowen,  751.)  The  principle  of  the  preceding  sections,  is  believed  to 
be  more  just  in  preventing  the  consequences  of  unavoidable  accidents, 
and  in  preserving  the  questions  between  the  parties  as  they  stood ; 
while  the  relief  proposed,  will  be  as  effectual,  and  less  expensive,  than 
the  present  mode,  and  will  afford  some  chance  for  the  ultimate  ter- 
mination of  the  controversy." 

[g  40,  41,  of  subs.  Tit  1.  Same  as  §  43,  44  R.  S.] 

Origiiiai  note  to  §  41.  "This  and  the  succeeding  sections  are  intended 
to  obviate  the  necessity  of  a  new  action  to  recover  mesne  profits. 
The  parties  being  in  court,  expedition,  economy  and  simplicity,  will 
be  attained,  by  allowing  proceedings  at  once  on  the  judgment." 

[g  43,  of  subs.  Tit  1.  Same  as  ^  46  R.  S.] 

Original  note.  "11  J.  R.  405,  461.  The  latter  part  is  new,  and  is 
intended  to  vary  the  l&w  as  expounded  in  2  J.  R.  369.  As  the  right 
to  mesne  profits  depends  on  the  right  to  the  land,  the  party  who  has 
established  such  right,  ought  not  to  be  liable,  in  any  event,  to  pay 
them." 

[g  44,  45,  of  subs.  Tit  1.  Same  as  §  47,  48  R.  S.] 

Original  note  to  ^  45.  "As  the  law  now  is,  the  time  of  the  demise 
laid  in  the  ejectment  is  conclusive  in  the  action  for  mesne  profits,  4 
Oowen,  329;  1  J.  0.  281 ;  7  Oowen,  36.  A  time  which  in  that  section 
is  quite  immaterial,  if  it  be  only  after  the  plaintiff's  right  accmed, 
and  which  the  defendant  therefore  could  not  contest,  although  subse- 
quently conclusive  upon  him.  It  is  believed  that  both  the  action  of 
ejectment  and  the  proceedings  to  recover  rri'esne  profits^  will  be  made 
more  simple  and  practical,  by  separating  the  matters  that  l)elong  to 
each,  and  applying  them  in  their  proper  places." 

[5  46,  of  subs.  Tit  1.  Same  as  ^  49  R.  8.] 

Origin4il  note.  "  The  first  part  of  the  section  intended  to  embrace  the 
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case  in  4  Gowen,  168.  But  os  he  thus  would  be  remuuerated  only 
the  principal  expended  by  him,  he  would  still  be  liable  to  pay  th^ 
interest  on  his  own  principal,  that  is,  for  the  use  of  his  own  improve- 
ments,  if  the  latter  part  of  the  section  were  not  added.  The  same 
rule  of  justice  would  apply  to  both.  And  no  ground  is  peroeiyed,  on 
which  to  justify  the  rule  that  would  give  to  a  claimant,  who  thinks 
proper  to  lie  by  and  see  another  reaping  the  fruits  of  his  own  indos- 
try,  a  compensation  for  his  indolence.  The  same  principle  above 
proposed,  now  exists  in  the  case  of  a  widow  claiming  dower." 

[S  47,  of  svhs.  Tit.  1.  Same  as  ^  50  R.  S.,  except  that  the  condnd- 
ing  words  of  the  reported  ^  ^immediately  freceding  the  time  when  such 
dmMiges  shall  he  assessedy^*  were  stricken  out  by  the  legislature.] 
Original  note.  "This  is  the  present  rule  in  the  actions  tor  mesne 
promts.  This  section  prevents  the  necessity  of  pleading  the  statute 
of  limitations." 

[^  51,  of  mis.  Tit  1.  Same  as  ^  54  R.  S.]  Original  noU.  ''As  the 
mesne  profits  are  personal  assets,  this  section  is  necessary  to  enable 
the  executors,  &c.,  to  recover  them." 

"TiTLB  IV. —  Of  the  partition  of  lands  owned  by  several  persons.^ 
[Enacted  as  Title  3  R.  S.] 

[5  1.  Same  as  enacted.] 

Original  note.  **  1st  and  5th  sections  of  the  act  for  partition  of  lands, 
vol.  1,  p.  507;  10th  section  of  same  act,  p.  512,  as  to  the  degree  of 
interest  requisite.  The  words  'being  of  full  age,*  inserted  in  con- 
formity to  the  decision  of  supreme  coiui;  in  11th  John.  446;  the  words 
'  be  in  actual  possession,'  inserted  to  remove  a  doubt  which  rests  on 
the  present  statute,  more  fully  explained  in  a  note  to  %  7." 

[§  2,  3.  Same  as  enacted.]  Original  note^  "  8th  section  of  same  act, 
p.  512,  with  the  addition  of  notice  to  such  minors  as  are  in  this  state. 
It  is  supposed  that  the  minors  or  their  friends,  ought  to  have  an 
opportunity  of  being  heard  in  the  selection  of  guardians." 

[§  6,  7.  Same  as  enacted.] 

Original  note  to  ^7.  "  §  1, 14  and  part  of  16,  of  same  act.  By  the 
15th  section,  a  person  claiming  dower  may  be  made  a  party;  but  the 
supreme  court  in  15th  John.  Rep.,  319,  decided  that  she  could  be 
made  a  party  only  when  her  husband  was  a  tenant  in  common.  It 
will  be  proposed  in  subsequent  sections  to  allow  a  compromise  with  a 
widow  on  the  payment  of  a  gross  sum,  or  its  investment,  so  as  to  ex- 
tinguish the  claim  of  dower,  which  often  operates  most  injuriously  to 
heirs  in  the  sale  of  lands  under  the  partition  acts." 

[S  8,  9.  Same  as  enacted.  §  8  R.  S,  amended  by  act  of  1830,  chap. 
320,  ^  40.] 

Original  note  to  §  9.  "  Where  the  premises  are  ordered  to  be  sold, 
great  difliculties  occur  under  the  existing  statute,  in  regard  to  incum- 
brances. The  Revisers  have  attempted  to  remove  these  difficulties  in 
a  subsequent  part  of  this  Title.  Where  the  premises  are  divided, 
there  is  no  necessity  for  making  incumbrancers  parties,  nor  need  they 
in  any  way  be  noticed  in  the  proceedings.  It  is,  however,  thought 
useful  distinctly  to  declare  the  rule  contained  in  ^  8,  and  to  enact  that 
contained  in  ^  9.    The  provisions  of  the  latter  section  are  obviously 
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jast,  as  they  place  the  incumbrancer  in  precisely  the  situation  in 
which  a  purchaser  at  a  judicial  sale,  under  his  incumbrance,  would  be 
placed,  if  no  partition  had  been  made." 

lOri^ndl  note  to  amendment  in  ^  8,  mads  hy  act  of  1830,  and  to  ^  10 
of  this  edition,  inserted  hy  act  See  post  page  713,  after  remarks  on  § 
61  to  65.] 

[g  10, 11, 12.  Same  as  enacted.  Original  note.  "  2d  section  of  same 
act,  p.  507,  varied,  in  requiring  one  of  the  publications  to  be  in  the 
county,  as  calculated  to  give  more  publicity;  and  varied  as  to  personal 
service." 

[§  13, 14.  Same  as  enacted.]  Original  note.  "  ^  14  new ;  intended 
to  settle  a  doubtful  point  of  practice." 

g  16, 17, 18, 19  enacted  with  alterations,  ^  16, 17, 18  B.  S. 

OriginaJ  note  to  ^  16, 17,  18,  19.  **  The  four  last  sections  are  from  ^ 
3  of  same  act,  varied  so  as  to  allow  parties  to  plead  separately,  and 
one  defendant  to  deny  the  righte  of  a  co-defendant.  Great  difficulty 
is  experienced  under  the  present  law,  when  defendants  are  improperly 
unit^,  which  may  sometimes  be  done  intentionally  so  as  to  prejudice 
a  bona  fide  defendant,  who  has  no  means  at  law  of  contesting  the 
claims  of  a  co-defendant.  The  whole  proceeding  is  more  akin  to  a 
bill  in  equity,  than  an  action  at  law,  and  the  remedies  at  law  ought 
so  £ar  to  follow  the  practice  in  chancery,  as  at  least  to  protect  parties. 
Doubts  exist  whether  the  right  of  the  petitioner  can  be  tried  in  this 
action.  This  is  declared.  As  the  partition  act  gives  no  execution  to 
enforce  the  division  made,  it  would  seem  that  the  parties  must  still 
resort  to  their  action  of  ejectment  to  obtain  possession,  and  thus  the 
delay  and  expense  of  two  proceedings  must  be  had.  It  is  believed 
that  the  policy  of  the  act  will  be  promoted,  by  requiring  that  the 
petitioners  shall  be  actually  in  possession  of  some  part  of  the  premises. 
From  a  recent  decision  of  the  court  of  errors,  in  the  case  of  Bromma- 
gem  and  Clapp,  9  Oowen,  it  would  seem  that  such  is  the  present  law." 


[g  20,  21.  Same  as  %  19^20  R.  S.] 
Oriqiri 


iginal  note  to  %  21.  "  Part  of  3d  %  of  same  act,  p.  508,  and  act  of 
1821,  p.  122,  varicKi  so  as  to  guard  the  rights  of  the  person  made 
defendant,  and  instead  of  amending  the  petition  according  to  the 
fact  as  it  may  be  found,  to  amend  it  according  to  the  claims ;  other- 
wise the  petitioner  would  be  deprived  of  his  writ  of  error  by  an  im- 
proper amendment,  which  he  has  no  means  of  rectifying." 

[g  22.  Same  as  §  21  £.  S.]  Original  note.  "  New,  but  necessary  to 
complete  the  provision  of  the  act  of  1821." 

[g  23,  24.  Same  as  §  22,  23  E.  S.]  Original  note.  "  The  two  last 
sections  are  from  ^  3, 1  £.  L.,  508,  and  are  intended  to  declare  more 
clearly  the  duty  of  the  court,  particularly  in  case  of  default." 

[g  25.  Same  as  ^  24  E.  S.]  Original  note.  "  Part  of  §  3  of  same  act, 
p.  509 ;  expressions  slightly  varied,  so  as  to  express  the  intent  of  the 
act  more  clearly ;  and  part  of  %  15,  p.  513,  relative  to  the  duty  of  the 
court." 

[g  26  to  32.  Same  as  enacted.]  Original  note.  ''%  31.  New  in  form, 
but  according  to  the  provisions  of  the  act  and  the  general  principles 
of  law.  The  last  five  sections  are  from  §  4  and  9  of  the  same  act, 
with  supposed  improvements  respecting  the  manner  of  allotting  shares, 
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SO  as  to  render  tbe  report,  which  becomes  matter  of  record,  certain 
and  specific.'^ 

[S  33  to  36.  Same  as  enacted.]  Original  note  to  %  36.  '*  Oonforma- 
ble  to  decision  of  the  supreme  court  in  16  J.  R.,  319." 

[S  37  to  41.  Same  as  enacted.] 

Original  wote.  "§  41.  Part  of  §  6  of  same  act,  1  R.  L.,  p.  510,  wiih 
the  addition  of  the  part  relating  to  giving  credit  on  skies,  which  is 
suggested  as  a  safe  mode  of  makmg  the  investments  required  by  laiv-, 
while  it  increases  the  probability  of  selling  the  property  at  a  £Biir  price* 
In  practice,  the  interests  of  unknown  owners  are  generally  samfioed 
on  such  occasions." 

[S  42.  Same  as  ^  42  R.  S.  New  ^  substituted  by  aet  of  1830,  chap. 
320.] 

Original  note.  ''New.  This  and  the  succeeding  six  sections  are 
proposed,  to  provide  for  defects  in  the  existing  law  respecting  incum- 
toances.    See  note  to  ^  48." 

Original  note  to  act  of  1830.    See  post  after  ^  61  to  65. 

[§  48.  Same  as  enacted  ^  49  R.  S.] 

Original  note.  "These  sections,  from  ^  42,  are  new.  From  the  lan- 
guage of  the  latter  clause  of  the  15th  section  of  the  act  of  1813  (1  B. 
L.,  513),  it  would  seem  that  the  legislature  intended  to  secure  to  the 
purchaser  a  perfect  title ;  but  it  is  apparent  that  this  object  cannot  be 
attained,  without  calling  in  the  incumbrancers,  and  ascertaining  and 
paying  off  their  liens.  It  has  been  decided,  that  in  a  suit  in  equity 
for  partition,  the  incumbrancers  cannot  be  made  parties;  and  tb^  is 
no  provision  for  making  them  parties  to  a  proceeding  by  petition. 
Nor  is  there  any  provision  for  calling  on  them  to  prove  their  Uens 
aiter  the  sale.  In  this  state  of  the  law,  much  difficulty  and  embar- 
rassment have  been  felt ;  and  it  seems  indispensable  that  some  pro- 
vision should  be  made.  In  the  preceding  sections,  the  Revisers  have 
adopted  the  practice  of  the  court  of  chancery  in  cases  somewhat  analo- 
gous, as  their  basis  ;  and  have  endeavored  to  extend  that  practice,  so 
as  to  reach  the  various  cases  which  were  necessary  to  be  provided  for. 

[§  49.  Same  as  ^  50  R.  S.]  Original  note.  "  Laws  of  1814,  §  1,  p. 
229,  extended  to  the  cases  of  tenancies  by  the  curtesy  and  for  Bfe, 
generally,  as  being  equally  within  the  equity  and  policy  of  the  act% 
Varied  also,  in  requiring  regard  to  be  had  to  the  interests  of  all  the 
parties,  instead  of  any  one  of  them." 

[g  50.  Same  as  §  51  R.  S.]  Original  note.  "§  15, 1  R.  L.  513;  and 
act  of  1814,  p.  229.  In  15  J.  Rep.  319,  the  court  held  that  a  widow's 
right  of  dower  could  not  be  set  off  in  partition,  but  that  under  the  act 
of  1814,  it  might  be  sold." 

[S  51,  52.  Same  as  §  52,  53  R.  S.]  Original  note  to  %  62.  "^  16, 1 
R,.  L.  513,  and  act  of  1814,  p.  229,  extended  to  the  cases  of  tenancies 
iii  curtesy  and  for  life." 

[S  52.  Same  as  ^  54  R.  8.]  Original  note.  "New.  Declaratory  of 
the  rule.  The  whole  money  thus  brought  in,  is  to  be  invested,  and 
the  interest  paid  annually  to  the  owner.  See  %  64." 

[S  56.  Enacted  with  material  variations  §  68  R.  8.  %  57,  58,  59. 
Same  a^  ^  59,  60,  61  R.  S.] 

Original  note.  **  The  four  last  sections  are  from  ^  5  of  same  act,  p. 
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610,  varied  as  to  selling  distinct  lots,  forbidding  commissioners  and 
guardians  to  pnrcbase,  and  requiring  retoms  to  be  specific  and  on 
oath;  all  which  are  deemed  necessary  to  supply  evident  omissions.'* 

IS  61  to  65.  Same  as  ^  6S  to  67  K  S.  ^  63  of  this  edition,  inserted 
from  act  of  1830,  chap.  320.] 

Original  note  to  r^mous  amendments  made  ly  the  actof  1830.  ''From 
the  nature  of  the  subject  it  seems  almost  impossible  so  to  provide  for 
disposing  of  incumbrances,  in  cases  of  partition,  as  to  avoid  com- 
plexity and  ezpa[ise.  The  defects  of  the  old  statute  in  this  particular, 
i^ere  so  great  that  the  Revisers  were  earnestly  solicited  to  devise  a 
remedy.  The  plan  of  directing  the  clerk  of  the  court  to  ascertam  and 
pay  off  the  liens  was,  therefore,  proposed  and  adopted;  but  under  the 
existing  system,  the  ofSces  in  which  liens  are  to  be  sought  for  are 
so  numerous,  and  the  expenses,  difficulties  and  hazards  of  making 
searches  so  great  that  it  seems  necessary  to  substitute  some  simpler 
mode.  After  much  reflection,  and  with  the  aid  of  the  valuable  sug-' 
gestions  of  a  judicial  officer  whose  duties  have  made  him  familiar 
with  this  difficult  subject,  the  preceding  amendments  (amendments  to 
^  8  and  44  R.  S.  and  new  sections  10,  43,  44,  46,  63,  of  this  edition), 
are  proposed,  not  as  entuely  fi:ee  from  objection,  but  as  the  best 
which  can  now  be  suggested." 

[S  66,  67.  Same  as  ^  68,  69  R.  S.  ^  68.  Same  as  ^  70  R.  S.,  except 
that  the  first  clause  was  inserted  by  the  legislature.  ^  69.  Same  as 
^  71  R.  S.] 

Original  note.  ''  The  four  last  sections  are  entirely  new.  The  7th 
section  of  the  act,  p.  611,  directs  investments  to  be  made  and  securi- 
ties to  be  taken,  but  omits  any  direction  of  the  person  to  whom,  and 
any  regulations  for  the  prosecution  of  the  securities,  or  the  applica* 
tion  of  the  moneys.  The  above  sections  are  drawn  in  conibrmity  to 
the  practice  of  the  court  of  chancery." 

[S  70.  Same  as  ^  72  R.  S.]  Original  note.  ''6th  section  of  same  act, 
1 B.  L.  p.  610,  omitting  the  part  that  relates  to  costs  where  premises 
are  sold,  as  being  provided  for  by  ^  60,  and  curtailing  and  simplifying 
the  language." 

[g  71.  Same  as  ^  73  R.  S.]  Original  note.  "New ;  but  deemed 
essential  to  prevent  vexatious  applications,  and  as  just  in  this  as  in 
any  other  case." 

tS  72  to  76.  Same  as  §  74  to  78  R.  S.] 

Original  note  to  ^  76.  "The  last  three  sections. are  from  12th  section 
of  same  act,  with  an  entire  new  provision,  intended  to  sui^ply  an 
omission  in  the  present  act,  which  gives  no  remedy  where  an  impro- 
per partition  has  been  made,  as  between  cordefendants  and  co-plain- 
tiffii.  The  plaintiff  may  have  obtained  his  rights  and  have  no  interest 
in  deciding  those  of  the  respective  defen&nts,  and  his  judgm^it 
should  not  be  reversed  for  an  error  in  that  respect.  The  defendants 
may  be  contented  with  their  partition,  and  yet  ii\justice  may  have 
been  done,  as  between  the  plaintiffs,  which  the  defendants  ought  not 
to  be  required  to  assist  in  settling.  The  proceedinffs  for  partition  are 
80  anomalous,  that  a  departure  in  this  respect,  from  ^e  common 
practice,  seems  necessary  to  do  justice  between  the  parties.  A  case 
occurred  in  the  court  of  errors  in  the  winter  session  of  1827)  where  it 
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aeemed  admitted  that  a  party  might  singly  bring  error,  but  attended 
with  much  difficulty,  from  the  want  of  necessary  legislative  ptovi- 
fiions*" 

[S  77  to  89.  Same  as  ^  79  to  91  B.  S.  ^  80  B.  S.  amended  by  act 
of  1830,  chap.  320,  <^  48.  ^  83,  84,  88,  91,  94,  96,  of  this  edition^ 
inserted  from  acts  of  1830,  chap.  320;  1831,  chap.  200;  and  1833, 
chap.  227.] 

Original  note  to  ^  86  (^  88  B.  S).  ''2d  section  of  act  of  1814,  p.  129, 
improved  in  its  details."  To  ^  89  (^  91  B.  S).  ''4th  section  of  act 
concerning  idiots,  &c.,  extended  to  the  case  of  persons  of  unsoond 
mind,  as  being  within  its  principles;  vide  2d  John.  Oh.  Bep.  232." 

[§  90.  Same  as  ^  94  B.  S.]  Original  noU*  ''13th  section  of  same 
act,  p.  512,  varied,  by  omitting  the  last  clause,  which  declares  that 
the  proceedings  shall  not  aid  any  claim  not  barred  by  the  statute  of 
limitations.  Its  meaning  or  use  is  not  perceived;  on  the  contrary,  it 
seems  calculated  entirely  to  mislead." 

[S  91.  Same  as  ^  95  B.  S.]  Original  note.  ''19th  section  of  same 
act,  1  B.  L.  p.  515,  varied,  so  as  to  make  future  proceedings  conform 
to  this  Titie." 

" Tttlb  Y.—  O/the  tmrit  of  nuisance.*"    [Enacted  as  Title  IV,  B.  S.] 

[^  1.  Same  as  enacted.] 

Originai  note.  ''The  common  law  remedies  by  assize  of  nuisance, 
and  by  quod  permittat^  are  never  resorted  to  in  this  state;  the  usual 
remedies  being  either  by  action  on  the  case,  or  by  bail  in  equity.  It 
is  conceived,  however,  that  by  simplifying  the  proceedings  in  the  old 
writ,  it  may  be  made  a  very  useful  remedy,  especially  as  it  is  a  part 
of  the  judgment  that  the  nuisance  he  abated.  An  attempt  has  been 
made  in  the  following  sections  to  eflfect  this  object." 

[g  2,  3.  Same  as  enacted.]  Original  note  to  %  3.  "The  above  writ 
is  in  part  conformable  to  the  ancient  writ,  and  is  framed  in  analogy 
to  those  before  given  in  this  chapter." 

[§  5.  Same  as  enacted.]  OriginaJ  note.  "Analogous  in  principle  to 
the  old  action,  and  in  form  to  the  preceding  titles." 

[g  6.  Same  as  enacted.]  OriginaJ  note.  "  Upon  an  assize  of  nuisance, 
the  jury  must  always  view  the  premises;  but  it  seems  to  be  unneces- 
sary except  in  special  cases." 

.  [g7.  Same  as  enacted.]  Original  note.  "Conformable  to  the  ancient 
law.  3  Bl.  Oomm.  222.  See  form  of  the  judgment.  Coke's  Entries,  926. 
Eastell's  Entries,  441." 

"  TrruB  VII.—  Of  wasted    [Enacted  as  Title  V,  B.  S.] 

[§  1.  Same  as  enacted.]  Original  note.  "  1  B.  L.  62,  ^  2  and  3,  eon* 
densed,  omitting  the  last  clause  of  ^  3,  which  will  be  found  in  ^  9  of 
this  Title.  ItaScs  inserted  to  remedy  what  seems  a  defect.  Bee  1$ 
J.  B.  261." 

[§2.  Same  as  enacted.]  Original  note.  "1  K  L.  p.  63,^67,  ws^ 
densed,  and  last  clause  omitted  as  unnecessary." 

[$  3.  Same  as  enacted.]  Original  note.  "  lb.  %  5,  co-partners  omit- 
ted, as  we  have  no  snch  estate  in  this  state." 

[S  4,  5.  Same  as  enacted.]  Original  note  to  ^  5.  "  Substantially 
conformable  to  the  present  writ.    In  regard  to  security  and  $um$nan$est 
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the  same  alterations  have  been  made»  as  in  the  writ  of  right,  and  the 
writ  of  dower." 

[§  6.  Enacted  with  alterations  ^  6  E.  S.    ^7.  Same  as  ^  8  E.  S.] 

Original  note  to  ^  7.  "  By  the  present  practice,  afi  regulated  by  sta- 
tute, (1  E.  L.  62,  ^  4,)  the  defendant,  if  he  do  not  appear  at  the  return 
of  the  original  writ,  is  to  be  attached ;  if  he  still  fails  to  appear,  a  dis- 
tress is  awarded ;  if  he  makes  default  on  the  distress,  a  writ  of  inquiry 
is  awarded,  as  above  provided.  The  delay  to  which  a  party  may  be 
subjected,  in  compelling  an  api)earance  in  this  manner,  is  probably 
one  of  the  causes  which  has  occasioned  the  disuse  of  the  action." 

[S  8.  Same  as  §  9  E.  S.]  Original  note.  "  According  to  the  present 
practice,  the  jury  must,  in  all  cases,  have  a  view.  This  is  retained 
where  the  defendant  makes  default,  (^  7,)  but  it  is  conceived  to  be 
unnecessary  where  the  defendant  appears  and  pleads  to  issue,  unless 
in  special  cases,  for  which  provision  is  made,  by  authorizing  an  appli- 
cation to  the  court." 

[S  9  to  12.  Same  as  ^  10  to  13  B.  S.  except  that  the  word  "  third,'' 
was  substituted  by  the  legislature  for  ''fifth,''  in  M3.  §  13.  Same 
as  ^  14  B.  S.  except  as  in  the  last  ^.  ^  14.  Enacted  with  variations 
in  §  15  B.  S.  §  15, 16.  Same  as  §  16, 17  E.  S.  except  ''third"  substi- 
tuted for  "fifth,"  in  §  16.] 

Originai  note*  "  The  last  seven  sections  are  proposed  instead  of  ^  ^, 
1  E.  ti.  63.  The  remedy  afforded  by  that  section  seems  wholly  inade- 
quate, and  the  provision  itself  is  utterly  defective.  How  is  the 
defendant  to  be  compelled  to  make  his  election?  and  who  is  to  assign 
his  portion?  The  plaintiff's  wrongs  should  be  redressed,  at  all  events, 
which  they  cannot  be,  if  the  defendant  refuses  to  elect,  and  happens 
to  be  insolvent.  K,  however,  the  existing  law  should  be  preferred, 
the  two  following  sections,  marked  A  and  B,  may  be  substituted  for 
the  preceding,  from  ^  10  inclusive." 

[5  17.  Same  as  §  18  B.  S.]  Original  note.  "  1  B.  L.  88,  §  29, 
extended  to  actions  of  ejectment" 

[g  18.  Same  as  §  19  E.  S.]  Original  note.  "New;  implied  perhaps 
in  the  existing  law,  but  obviously  necessary." 

CS  19.  Same  as  %  20  B-  S.] 

Original  note,  "  New.  By  the  act  of  1820,  authorizing  a  redemp- 
tion, and  suspending  the  execution  of  the  deed  imtil  fifteen  months 
after  the  sale,  provision  is  made  for  restraining  the  defendant  or  any 
other  person  in  possession,  from  committing  waste*  (Laws  of  1820,  p. 
168,  %  6.)  Upon  the  same  principle,  it  is  conceived,  that  the  pur- 
chaser or  party  receiving  the  deed,  should  be  permitted  to  recover  the 
damages  he  may  have  sustained  by  such  waste.  The  action  of  tres- 
pass is  also  given,  because  the  possession  may  have  been  obtained 
writhont  suit." 

[g  20,  21.  Same  as  ^  21,  22  B.  S.  except  that  the  words  "doing  no 
permanent  injury  to  the  freehold,"  were  inserted  by  the  legislature  in 
the  latter  section." 

Original  note  to  ^  21.  "  The  extent  to  which  the  defendant,  or  who- 
ever may  be  entitled  to  the  possession  of  the  laud  sold,  may  go,  in  the 
use  of  the  land  and  of  wood  and  timber  tihereoUt  is  not  presoribcid. 
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The  above  section,  it  is  supposed,  will  define  his  rights  with  the  proper 
limitations." 

[S  22.  Same  as  ^  23  R.  S.  except  that  the  words  ^'arto  any  dfrmU 
ju^e"  were  inserted  by  the  legislature.]  Original  note.  ''  Laws  of 
1820,  p.  168,  ^  5,  extended  to  the  case  of  threatened  waste,  and  to  the 
chancellor,  circuit  judges  and  supreme  court  commissioners." 

^  23  to  28.  Sameas  enacted  f  24  to 29 R.  S.]  Oriffmalnote.  "The 
four  last  sections  are  deemed  necessary  to  provide  the  means  of  enforo- 
ing  the  order  and  to  regulate  the  proceedings." 

" TiTLB  Vm.—  Cf  trespass  on  lands:*    [Enacted  as  Title  VI,  R.  S.] 
(3  1.  Same  as  enacted,  except  that  the  words  after  "  jtiry,"  were 
added  by  the  legislature.] 

Original  note.  *'  ^  29  of  the  act  for  the  amendment  of  the  law,  1  B. 
L.  525,  omitting  all  that  relates  to  trespass  on  public  lands,  such  tres- 
passes being  provided  for  in  the  revision  of  the  act  of  1826,  (p.  211,) 
which  was  incorporated  in  Chapter  IX,  Part  I.  The  expressions  of 
the  statute  *  treble  the  value  of  the  wood/  &c.,  are  varied  as  above, 
in  order  to  render  the  law  more  explicit,  and  conformable  to  the  expo- 
sition given  of  it  in  1  Gowen,  160  and  548,  and  14  Johns.  Rep.  328." 
[§  2,  3,  4.  Same  as  enacted,  except  that  in  ^  4,  the  words  after 
^^jury"  were  added  by  the  legislature.]  Original  note.  "  ^  22,  1  B.  L. 
524,  providing  for  amends  being  made  in  an  action  of  trespass,  is 
omitted,  as  the  same  principle  will  be  adopted  and  extended  to  all 
cases  in  Title  18  of  ch.  8,  of  this  part." 

"  Title  IX. —  General  provisions  concerning  actions  relating  to  real  property  J* 
[Enacted  as  Title  VII,  R.  8.] 

[g  1.  Same  as  enacted.]  Original  note.  "  5th  section  of  the  act  to 
prevent  alienations,  &c.  1st  R.  L.  p.  183,  varied  so  as  to  require  the 
reversioner,  &;c.  to  come  in  without  waiting  to  see  the  strength  of  the 
plaintiff's  title." 

[S  3.  Same  as  ena^^ted.  ^  4.  Same  as  ^  6  R.  S.]  Original  note.  '^1 
R.  L.  p.  184,  ^  9,  varied." 

[§  5,  6,  7.  Same  as  §  7,  8,  9  R.  S.]  Original  note  to  ^7.  "  Latter 
part  of  10th  section  of  same  act,  Ist  R.  L.  p.  184,  which  gives  the  same 
remedy  as  to  lessee  for  years,  and  to  the  latter,  the  same  remedy  as 
tenants  of  the  flreehold." 

[§  8,  9.  Same  as  §  10, 11  R.  8.]  Original  note  to  ^  9.  "  1  R.  L.  p. 
80,  <^  2,  conformed  to  the  decision  in  5  Oowen,  188." 

[§  10.  Same  as  ^  12  R.  S.]  Original  note.  "  The  first  part  of  this 
section  is  a  consolidation  of  several  special  provisions.  The  latter  is 
new  in  form." 

[S  11,  12,  13.  Same  as  §  13,  14,  15  R.  S.]  Original  note.  «In  S 
Oaines'  Rep.  82,  and  in  9  J.  Rep.  83,  the  supreme  conrt  held,  they  bad 
no  power  to  authorize  a  survey,  so  as  to  protect  the  party  from  an 
action  of  trespass ;  but  stated,  that  they  would  stay  proceedings  nntil 
a  consent  for  such  survey  was  given.  The  resort  to  this  indirect  mode 
of  coercing  a  party,  shows  that  the  exercise  of  su(ji  a  ixower  is  some- 
times indispensable,  and  that  the  only  obstacle  to  reaching  the  object 
directly,  was  the  want  of  authority  in  the  court.    It  is  obvious,  that 
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where  the  defbndant  refuses  to  consent  to  a  survey,  the  mode  of 
coercion  suggested  by  the  court,  would  be  fruitless.  The  case,  there- 
fore, seems  to  require  legislative  provision.  Such  provisions  as  those 
in  the  three  last  sections,  seem  to  protect  the  right  of  all  parties,  and 
to  attain  the  ends  of  justice.  They  will  render  a  view  unnecessary  in 
almost  eveiy  case.  The  difference  in  principle  between  authorizing 
a  jury  with  their  attendants  to  go  upon  premises  to  view  them,  and 
permitting  a  party  to  take  surveyors  for  the  just  purposes  of  a  suit,  is 
not  perceived.*' 

[S  14.  Same  as  ^  16  R.  S.  except  that  the  words  'Hn  any  action  for 
the  recovery  of  real  estate  or  the  possession  thereof  ^^  were  inserted  by 
the  legislature.] 

Originai  note.  ^^  View  is  rarely  demanded  except  for  delay,  and  will 
generally  be  unnecessary  under  the  foregoing  provisions  of  this  Chap- 
ter, by  which  the  plaintiff  is  required  to  describe  in  his  writ  or  decla- 
ration, the  premises  in  question.  Still  further  to  protect  the  defendant 
the  practice  of  requiring  a  bill  of  particulars,  which  prevails  in  ejects 
ment,  is  extended  to  aU  actions." 

[S  15.  Same  as  enacted  ^  17  R.  S.] 

Original  n^te.  ^'  Imparlances  are  generally  resorted  to  for  the  mere 
purpose  of  delay ;  and  all  the  valuable  purposes  for  which  they  were 
allowed,  may  be  attained  by  applying  for  an  enlargement  of  the  time 
to  plead  as  in  personal  actions.  Touchy  causes  enormous  delay,  and 
is  used  for  that  purpose.  It  was  a  favorite  object,  in  the  ancient 
courts,  to  decide  all  controversies  concerning  the  same  land  in  one 
suit :  Hence  voucher,  aid-prayer,  and  receipt. 

"When  the  tenant  claims  the  land  under  a  deed  containing  a 
tclause  of  warranty^  he  may  vouch  his  grantor  to  warranty ;  that  is, 
may  call  upon  him  to  defend  the  land.  If  the  warrantor  appear  and 
admit  the  warranty,  he  becomes  defendant;  and  then  if  judgment  be 
rendered  for  the  demandant,  it  is  that  he  recover  against  the  tenant, 
and  that  the  tenant  recover  over  against  the  vouchee,  other  hmd 
equal  in  value  to  that  which  he  has  lost.  K  the  voud^e  has  no  land, 
the  latter  judgment  is  nugatory.  As  the  supreme  court  have  decided 
that  a  clause  of  warranty  is  a  personal  convenant,  the  tenant  has  a 
far  more  efBcient  remedy  by  an  action  of  covenant,  than  voucher. 
When  a  tenant  vouches,  a  summons  ad  warrantizandum  issues ;  and 
if  that  be  not  returned  "  summoned  and  proclaimed,"  an  alias,  and 
then  a  pluries,  issues :  after  which,  a  sequaPur  sub  suo  periculo,  is 
awarded.  This  consumes  four  terms.  When  the  voucher  appears,  he 
may  vouch  over,  or  call  upon  his  warrantor ;  and  ^  on  ad  infinitum. 
The  vouchee  may  also  deny  his  warranty  ;  and  then  a  controversy 
ensues  between  him  and  the  tenant,  which  has  to  be  tried;  during  the 
epntinuance  of  which,  the  principal  suit  stands  still. 

*^  Aidrprayer,  is  where  a  tenant  for  life,  being  sued,  calls  on  his 
reversioner  or  remainderman  to  assist  him.  A  summons  ad  auxilian- 
dum  issues;  and  the  proceedings  are  very  similar  to  those  resi^ecting 
voucher.  Aid-prayer  cannot  1^  necessary  for  the  tenant,  if  he  gives 
notice  of  the  suit. 

'^BecHptj  is  where  a  reversioner  or  other  person  having  an  estate  in 
the  land,  prays  to  be  received  to  defend  a  suit  brought  against  the 
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tenant  of  the  fiieehold ;  which  he  has  a  right  to  do,  if  the  tenant  suffer 
judgment  by  default  or  collude  with  the  demandant. 

'*  Aidrfrayer  and  receipt^  ^re  perhaps  not  entirely  confined  to  the 
cases  above  mentioned ;  but  the  same  reasoning  applies  in  all. 

''It  is  conceived  that  there  can  be  no  injury,  but  much  advanti^ 
in  abolishing  these  dilatory  and  expensive  proceedings,  and  in  allow- 
ing the  party,  like  a  landlord  in  ejectment,  to  be  made  co-defendants. 

"In  the  latter  part  of  the  above  section,  the  provisions  of  the  30th 
section  of  the  act  concerning  distresses,  &c.  (1  R.  L.  443,)  have  been 
made  general,  and  extended  to  all  actions  concerning  real  estate.  The 
words  in  italic  have  been  introduced  to  conform  to  the  exposition  of 
the  statute  given  by  the  courts),  Coleman's  Oases,  66;  11  Johns.  Bep^ 
407;  17  do.  112;)  to  furnish  a  better  opportunity  for  parties  inteiested, 
to  appear ;  and  to  afford  as  much  protection  as  could  be  safely  given 
to  possessions.  An  election  is  also  given  to  the  landlord,  to  appear 
without  there  being  a  default  of  the  tenant,  The  consequence  of 
requiring  such  a  default,  often  is,  that  costs  are  recovered  against  the 
tenant,  when  the  plaintiff  can  not  recover  the  possession  against  the 
landlord." 

[g  16  to  21.  Same  as  ^  18  to  23  E.  S.]  Original  note  to  §  16;  "§9, 
1  E.  L.  82,  enlarged :"  to  §  17 ;  "1  E.  L.  56,  extended  to  ejectment:" 
to  %  18, 19,  21;  "New:"  to  §  20;  "Conformable  to  practice." 

**'  TnxB  X. — Proceedings  to  discover  the  death  of  persons^  upon  whose  lives  any 
particular  estate  may  dependJ*^ — [Enacted  as  'Ktle  VIII,  E.  S.] 

[g  1.  Same  as  enacted.]  Original  note.  "  1  E.  L.  104,  ^  3,  the  words 
*  or  who  may  he  entitled  to  such  custody ^^  new;  proposed  as  a  proper 
qualiflcation." 

[S'2,  3.  Same  as  enacted.]  Original  note  to  ^  3.  "lb.  varied  by 
requiring  notice,"  &c. 

[g  4  to  14.  Same  as  enacted.]  Original  note  to  ^  4 ;  "  New :"  to 
^  6 ;  "  New ;  its  utility,  it  is  supposed,  will  be  apparent:"  to  §  11;  "1 
E.  L.  105,  ^  4,  varied  in  allowing  a  commission  to  be  sent,  instead  of 
commissioners." 

[g  16,  16, 17.  Same  as  enacted.]  Original  note  to  §  16;  "1  E.L 
106,  ^  6,  varied,  in  declaring  more  explicitly  and  directly  tlie  effect  of 
such  proof :"  to  §17;  "new." 

[g  18,  19.  Same  as  enacted.]  Original  note  to  §  19.  "  §  6  of  same 
act,  varied,  by  referring  the  question  to  the  time  of  commencing  the 
action." 

[^  20.  Same  as  enacted.]  Original  note.  "2d  and  5th  sections  of 
same  act,  p.  104  and  406,  consolidated  and  extended,  so  as  to  reach 
the  case  of  a  party  who  may  have  been  evicted  duriug  the  life  of  a 
person  upon  whose  life  the  estate  depends,  but  who  may  not  recover 
,  tibie  premises,  in  consequence  of  such  death  having  happened  before 
the  commencement  of  the  action." 
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"OHAPTBE  VI." 

"OF    PBOOBBDINGS    IN   PEBSONAIi    ACTIONS,    BROUGHT   FOB    THE 
RBCOVBBY  OF  ANY  DEBT,  OB  FOB  DAHAGES  ONLT." 

**  TiTLB  L — OfthA  commencement  of  suits  and  ths  proceedings  therein^  until  the 
forming  of  an  issue  offact,^^ 

S  !•  Same  as  enacted,  except  that  the  words  in  the  commencement 
of  subdivision  3,  instead  of  those  in  the  statute,  were  reported  as  fol- 
lows :  "3.  By  filing  in  the  office  of  the  cleric  of  the  court  in  which  such 
action  is  brought  a  declaratUmt^^  &c. 

Original  note.  "The  two  flist  subdivisions  are  according  to  the  pre- 
sent practice.  The  third  is  conformable  to  the  proceedings  against 
attoroies  and  other  officers  of  courts.  No  reason  is  perceived  why 
it  may  not  be  adopted,  in  all  cases  where  the  plaintiff  chooses  to  pro- 
ceed without  requiring  baiL  Time  and  expense  will  both  be  saved 
thereby." 

rS  2.  Same  as  ^  2  B.  S.]  Original  note.  "  Tocarry  out  sub.  3  of  last  §.'» 

[S  3.  Same  as  ^  3  B.  S.  except  that  the  section  as  reported  also  con- 
tiuined  the  following  concluding  clause:  "i/  hs  he  described  therein 
vnfh  so  much  certainty  a^toie  i^^tifiedJ*^}  Original  note.  "  Necessary, 
in  consequence  of  the  decision  in  7  Gowen,  332.  In  criminal  cases, 
the  party  may  be  described  without  giving  a  name,  1  Ohitty  Or.  L. 
40.  Oases  of  tort  seem  to  require  the  same  provisions ;  and  no  pos- 
sible iigury  is  apprehended  in  any  case.'' 

[^  4.  Same  as  enacted.]  Original  note.  '^  1  B.  L.  424,  ^  14,  varied 
aoording  to  the  case  in  4  Oow.  460." 

1$  5.  Same  as  enacted.  Original  note.  '^Ib.  varied,  to  express  the 
construction  the  act  has  always  received." 

[§  8  €M  reported^  enacted  with  alterations  %1  B.  S.'] 

Original  note  to  svh.  1.  ''(1)  The  cases  on  this  point  are  contradic- 
tory. Barnes,  116 ;  2  Term  Bep.,  757  ;  Strange,  943,  are  in  favor  of 
the  rule  as  stated  in  the  text:  2  H.  Bl.,  278,  is  contrary.  (2)  6  Term 
Bep.,  336.  (3)  Tidd,  68 ;  1  Salk.,  99,  pi.  8.  The  reason  given  for  not 
requiring  bail  in  suits  on  replevin  and  bail  bonds,  &c.,  is,  that  the 
sufficiency  of  the  first  bail  must  be  presumed,  and  if  allowed,  that 
there  would  be  bail  ad  infinitum.  This  reason  has  induced  the  exten- 
sion of  the  rule  to  all  cases  of  the  like  nature.  This  section  allows 
bail  to  be  required  in  penal  actions,  contrary  to  the  present  practice, 
Tidd,  67.  As  such  suits  by  common  informers  are  now  abrogated, 
and  they  must  hereafter  be  brought  by  public  officers,  it  is  conceived 
that  the  reason  of  the  exception  not  only  has  ceased,  but  that  it  fur* 
nishes  a  motive  for  requiring  bail." 

Original  note  to  sub.  2.  "  Tidd  66 ;  Barnes,  79,  80." 

Original  note  to  sui.  3.  "6  Mod.,  14;  Oowper,  529;  13  J.  B.,  331, 
as  to  trover  ;  the  principle  extended  to  trespass  for  chattels." 

Original  note  to  whole  ^.  ''  The  law  concerning  arrests  stands  upon 
a  singular  footing  in  this  state.  The  14th  section  of  our  statute,  1  B. 
L.,  424,  is  taken  from  the  English  act  of  13  Oar.  U,  ch.  2  (vide  Tidd, 
36).  But  by  the  act  12  Oeo.  I,  ch.  29,  an  affidavit  of  the  cause  of 
action  was  required,  in  order  to  hold  for  bail  for  any  sum  over  ten 
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Iionnds.  The  decisions  on  the  latter  statute  have  gnided  our  own 
courts  in  the  construction  of  our  act,  which  required  only  that  tiie 
*  certainty  and  true  cause  of  action  should  be  particularly  expfessed.' 
If  this  requisite  is  complied  with,  it  would  seem  that  the  statate 
would  be  satisfied,  whatever  was  the  cause  of  action.  But  its  gen- 
eral terms  have  been  very  properly  limited  by  the  court  It  would 
seem  highly  expedient,  that  the  cases  in  which  a  citizen  is  to  be 
deprived  of  his  liberty  should  be  clearly  defined.  The  Above  aeo- 
tion  has  been  drawn  with  that  view,  imd  is  believed  to  express  tiMd 
rule  as  now  understood,  except  where  a  deviation  is  noted. 

'*K  it  be  deemed  expedient  still  further  to  restrain  the  power  aC 
arrest,  in  analogy  to  the  English  act,  the  following  sections  woiild 
probably  attain  that  end,  without  inconvenience  to  the  plaintiff/' 

[S  16.  Same  as  ^  9  B.  8.]  Original  note.  ''The  authorities  £»  this 
^  are  collected  in  1  Dunlap,  108." 

r§  17.  Same  as  ^  10  B.  S.] 

[§  19  to  23,  conformed  to  the  new  principle  proposed  in  ^  1&  But 
in  order  to  provide  for  the  contingency  of  the  legislature's  not  adopt- 
ing ^  18,  the  Bevisers  in  the  following  note  proposed  three  seetions 
numbered  A,  B,  0,  which  were  enacted  A  as  ^  11,  B  as  ^  12*  ajid  O. 
as  ^  13  B.  S. 

Original  note.  ''In  case  the  legislature  should  not  approve  the 
change  in  the  practice  of  taking  bail,  proposed  by  the  prec^ng  see- 
tions,  the  following  marked  A,  B,  0,  will  be  found  to  contain  tiie 
existing  law.  They  have  been  prepared  as  well  to  afford  every  oppor- 
tunity for  a  fair  comparison  as  to  relieve  the  legislature  from  ttie 
necessity  of  adopting  those  above  suggested,  if  they  are  not  approved 
they  may  be  substituted  for  the  sections  fix)m  17  to  33,  inclusive,  except 
that  23,  25  and  26  sections  are  necessary  in  any  event.*' 

Original  note  to  ^  A.  [§  11  B.  S.]  "  1  B.  L.,  423,  ^  12,  modified  so 
as  to  express  plainly  the  obligation  of  the  bail.*' 

Original  mte  to  §  B.  [§  12  B.  8.]  "  1  B.  L.,  519.  The  proceedings 
to  change  and  exonerate  bail,  will  be  specified  in  Artide  4,  Title  6» 
of  this  Chapter." 

Original  note  to^O.  [§  13  B.  S.]  "  1  B.  L.,  324,  §  5,  varied  by  antho- 
rizing  an  appearance,  instead  of  the  fiction  of  common  bail.** 

[§  24.  Substantially  enacted  ^  16  B.  S.] 

Originai note.  ''In  19  J.  B.,  292,  the  supreme  court  held  that  a 
sherifi'  could  not  prosecute  the  bail  bond,  after  putting  in  bail,  but 
that  he  must  pay  the  debt ;  to  say  the  least,  a  very  harsh  consteuo- 
tion,  which  completely  precludes  all  defense  to  an  action  on  the  bail 
bond,  or  to  the  original  action." 

[S  25.  Same  as  enacted  §  17  B.  S.]  Origiiud  note.  "  Vide  2  Oow^ 
504." 

[§  26,  27.  Same  as  ^  18, 19  B.  S.  ^  20  B.  S.  inserted  by  the  legisla- 
ture.   S  28.  Substantially  same  as  ^  21  B.  S.] 

Original  note.  "  The  proceedings  to  charge  a  sheriff,  on  a  neglect  to 
bring  in  the  body,  are  very  embarrassing.  He  is  now  required  to  pay 
the  debt  at  once,  unless  tmder  peculiar  circumstances.  Some  relief  is 
obviously  necessary,  and  that  proposed  in  the  previous  sections  is  con- 
formable to  the  course  adopted  by  the  supreme  court,  in  2  Gowen,  504.** 
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[§  36«  Same  as  enacted  ^  22.]  Original  note.  '' Oonfibnnable  to 
practice.  Deemed  useful  to  declare  it  as  the  foundation  for  the  nest 
section." 

[§  36.  Substantially  same  as  ^  23  R.  S.]  Origiiial  note.  ''1  R.  L. 
353,  ^  11,  modified  to  express  the  Intent."  / 

[S  37.  Substantially  same  as  ^  24  R.  S.    %  38.    Same  as  ^  25  R.  S.] 

Original  note.  '^1  R.  L.  345,  ^11.  The  section  referred  to,  has  not 
been  noticed  in  practice;  but  the  supreme  court  has  made  rules  on  the 
subject.  There  seems  a  propriety  in  retaining  the  provision,  qualified 
as  here  proposed,  so  as  to  compel  a  plaintiff  to  proceed,  after  comn 
mencing  his  suit." 

[S  39.  Same  as  ^  26  R.  S.] 

Origmai  note.  ^'This  is  proposed  in  place  of  <§  2,  1  R.  L.  416.  A 
warrant  of  attorney  is  never  filed  in  practice,  except  where  a  judg- 
ment is  confessed;  and  that  fact  is  the  best  evidence  that  there  is  no 
necessity  for  that  form.  It  serves  no  other  purpose  now,  but  to  make 
up  an  item  in  a  bill  of  costs.  It  is  therefore  proi)osed  to  abolish  it. 
In  the  article  concerning  confessions  of  judgments,  it  will  be  retained 
and  made  effectual." 

"  TiTLB  IT. —  Of  pleadings  and  sdroffs^^ 

[§  1.  Same  as  enacted.]  Original  note.  "Conformable  to  ^  2.  L 
R.  L.  64,  and  ^  2, 1  R.  L.  153,  made  general." 

[2  2.  Same  as  enacted.]  Original  note*  ''Actions  of  indebitatus 
assumpsit,  are  often  more  convenient  than  debt." 

[§  3,  4,  5,  6,  7.  Same  as  enacted.]  Original  note.  "§  23,  1  R.  L. 
524;  slightly  varied  in  language,  so  as  to  indicate  clearly  that  it 
applies  to  other  pleas  besides  those  in  abatement,  in  conformity  to  the 
cases,  (vide  2  Saunders,  210,  e.;)  and  varied  also  by  substituting  the 
expression,  'some  other  evidence,'  for  the  proldble  matter,  mentioned 
in  the  existing  section." 

[g  8.  Same  as  enacted.]  Original  note.  "  ^  24, 1  R.  L.  524,  varied 
by  omitting  the  exception  by  which  a  person  is  allowed  to  wage  his 
law,  in  case  of  non-summoTis  in  real  actions.  It  is  supposed  that 
compurgators  have  long  since  ceased  to  be  of  any  use  in  judicial  pro- 
ceedings.'^ 

[§  9.  Same  as  enacted.  Original  note.  "  ^  10,  1  R.  L.  519,  omitting 
hy  leave  of  the  court  as  superfluous,  and  expressing  the  provision  as 
the  courts  expound  and  practise  it.  See  1  Dunlap,  469." 
.  £g  10.  Same  as  enacted.]  Original  note.  "  '^  1, 1 R.  L.  515,  extended 
to  a  plea  of  nan  est  factum,  in  covenant,  upon  which  there  seems  to 
be  some  doubt  entertained,  on  the  ground  that  it  is  not  the  general 
issue;  although  the  supreme  court  api)ear  to  think  a  notice  may  be 
given  in  covenant.  The  portion  relative  to  a  plea  of  nil  debit  to  debt 
on  judgment,  inserted  to  supply  an  omission  decided  to  be  such  in  8 
J.  R.  82. 

[§  11,  12.  Same  as  enacted.]  Original  note  to  ^  12.  "Residue  of 
same  section  abbreviated,  and  varied  so  as  to  meet  the  case  of  no  time 
of  payment  being  specified  in  the  condition,  according  to  the  construc- 
tion in  7  Term  Rep.  124." 

v.— 90 
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[S  13.  Same  as  enacted.]  Original  note.  ''^  6, 1  B.  L.  518|  varied 
in  language  to  express  its  intent'' 

[S  14.  Same  as  enacted.] 

Original  note.  ''^  1,  1  B.  L.  115,  extended  to  all  public  officers,  ao 
as  to  include  commissioners  of  common  schools,  &c  according  to  the 
act  of  1820,  p.  107,  county  superintendents  of  the  poor,  &o.,  and  also 
80  as  to  include  persons  specially  deputed  by  courts  or  justices,  who 
have  always  been  held  within  the  equity  of  the  statute.  The  present 
statute  is  confined  to  actions  of  tort;  it  is  proposed  in  the  above  aeo* 
tion  to  extend  it  to  all  actions  against  public  officers,  as  affording  them 
a  just  and  salutary  protection." 

[2  18.  Introductory  clause  same  as  enacted.] 
Sub.  1.  Same  as  enacted,  except  that  the  words  ^^judgment  or^" 
were  inserted  by  the  legislature.]     Original  note.   '*^  8.    Laws  of 
1824,  282;  1  B.  L.  515.    Bonds  for  the  payment  of  money  only,  onut- 
ted  in  conformity  to  5  J.  B.  105." 

[Sub.  2.  Same  as  enacted.]  Original  note.  "5  Oowen,  231;  8  J.B^ 
162." 

''  Sub.  3.  [Same  as  enacted.]  It  must  be  a  demand  for  real  estate 
sold  (1) ;  or  for  personal  property  delivered,  or  for  money  paid,  or  ser- 
vices done  (2) ;  or  if  it  be  not  such  a  demand,  the  amount  must  be 
Uquidated,  or  be  capable  of  being  ascertained  by  calculation  (3)." 

Original  note.  "  (1)  14  J.  B.  165, 210;  20  do.  338.  (2)  These  expres- 
sions are  taken  from  the  statute  of  Massachusetts,  1  vol.  p.  451,  and 
happily  convey,  as  far  as  they  go,  the  spirit  of  the  decisions.  Gowper, 
66,  and  3  J.  Oh.  B.  351.    (3)  2  0.  B.  33;  2  J.  B.  150." 

[Sub.  4.  Same  as  enacted.]  Original  note.  ''3  J.  0. 145;  19  J.  B. 
322." 

[Sub.  5.  Same  as  enacted.]  Original  note.  ''6  Oowen,  615,  and 
cases  there  collected;  5  J.  B.  105;  3  J.  B.  150." 

[Sub.  6,  7.  Same  as  enacted.]  Original  note.  *<6  Oowen,  615;  5 
Oowen,  231." 

'*  Sub.  8.  [Enacted  with  variations.]  If  the  action  be  founded  upon 
a  contract  which  has  been  assigned  by  the  plaintiff,  a  demand  existing 
against  the  plaintiff,  at  the  time  of  such  assignment,  and  belonging 
to  the  defendant  in  good  faith,  before  notice  thereof,  may  be  set  o^ 
to  the  amount  of  the  plaintiff's  debt." 

Original  note.  "13  J.  B.  9;  IJ.  B.  319." 

*'  Sub.  9.  [Enacted  with  variations.]  If  the  action  be  upon  a  nego- 
tiable promissory  note,  or  bill  of  exchange,  which  has  been  assigned 
to  the  plaintiff,  after  it  became  due,  a  set-off  to  the  amount  of  the 
plaintiff's  debt,  may  be  made  of  a  demand  existing  against  any  per- 
son from  whom,  or  through  whom,  such  plaintiff  derived  his  title  to 
the  note  or  bill,  if  the  demand  be  such  as  might  have  been  set  off 
against  the  assignor,  while  the  note  or  bill  belonged  to  him." 

Original  note.  "  19  J.  B.  342." 

[Sub.  10.  Same  as  enacted.]  Original  note.  '*  Supplying  a  defect  m 
6  Oowen,  231,  and  the  cases  there  cited." 

[Sub.  11.  Same  as  enacted.]  Original  note.  *' Oonformable  to  §  7 
of  Article  8  of  Ohapter  5  of  2d  part  B.  S.  and  to  the  decision  of  the 
supreme  court,  1  J.  0.  51." 
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[S  20.  Same  as  enacted.]  Original  note.  '^^  1, 1  B.  L.  615,  requires 
the  note  to  be  given  with  the  general  issue.  Doubts  have  aris^i 
whether  nan  est  factum  in  covenant,  and  nil  deWt  in  debt  or  judgment, 
were  pleas  of  the  general  issue.  Vide  1  Starkie's  Reports,  311 ;  8  J. 
E.  82." 

[S  22,  enacted  with  some  alteration  ^  22  R.  S.] 

[S  23.  Same  as  enacted,  except  that  the  words  ''and  hdanging  to  ths 
defendant,^'  were  inserted  by  the  legislature  after  *Hnte8tate8.'''\  Origin 
nainote.  "20  J.  E.,  137." 

[§24.]  Original  note.  "By  the  construction  given  to  the  present  law, 
10  J.  R.  366,  judgment  and  execution  for  a  balance  due  on  a  setK>ff,  are 
against  the  executors,  &c.,  personally.  This  is  calculated  to  deter 
the  bringing  of  suits  that  the  executors  may  be  bound  to  institute. 
The  inconveniences  anticipated  from  the  existing  law,  are,  in  effect, 
removed  by  the  provisions  of  Chapter  6  of  the  2d  Part  R.  S.,  in  which 
ample  remedies  are  given  for  the  collection  of  debts  from  administra- 
tors, &C.  The  Revisers  have  therefore  proposed  the  above  change  in 
the  present  law." 

13  25,  26,  27.  Same  as  enacted.] 

Original  note  to  §  27.  "  The  statute  of  4  Anne,  ch.  16,  §  4,  which 
allowed  a  defendant  to  plead  several  matters,  was  a  great  innovation 
on  the  common  law,  but  has  been  found  highly  promotive  of  justice. 
But  the  rule  is  still  rigidly  enforced  with  respect  to  replications,  (3  0. 
R.  160,  &c),  although  the  cases  are  frequent  in  which  a  plaintiff  may 
have  several  substantial  answers  to  one  plea  of  a  defendant;  as  the 
plea  of  infancy,  where  the  fact  may  be  that  the  action  is  brought  for 
necessaries  furnished,  and  also  that  the  defendant  ratified  Hie  contract 
when  of  age.  There  is  doubtless  convenience  in  the  rule,  which  tends 
to  abridge  the  pleadings  and  bring  them  to  a  point;  but  mere  con- 
venience should  not  be  allowed  to  produce  positive  injustice.  It  is 
supposed  that  the  evils  of  protracted  pleading  on  the  one  hand,  and 
of  debarring  a  party  from  a  just  defence  or  claim  on  the  other  hand, 
will  be  both  avoided  by  leaving  it  to  the  court,  on  special  application, 
to  extend  and  enlarge  the  right  of  pleading,  as  each  case  may  require." 

[S  28.  Same  as  enacted.     Original  note.  "  1  R.  L.  118,  §  5." 

Original  note  to  Title.  "There  are  various  provisions  respecting 
pleadings  in  suits  brought  by  the  state,  as  in  1  R.  L.  156,  most  of 
which  are  unnecessary,  as  they  are  included  in  some  of  the  preceding 
sections.  Those  not  thus  included,  propose  to  give  the  state  peculiar 
advantages,  for  which  no  reason  is  perceived.  They  have  therefore 
been  omitted." 

"  Title  III. —  Of  the  assessment  of  damages  upon  default.''^ 
[§1.  Same  as  enacted,  except  that  the  words  ''cou/rt  of  record,''^ 
were  substituted  by  the  legislature  for  ''court  oflatv,^*  in  the  report.] 
Original  note.  *'  ^  15, 1  R.  L.  522,  varied  so  as  to  require  that  the  cause 
of  action  shall  have  been  stated." 

[§  2.  Same  as  enacted.]     Original  note.  "lb.  slightly  varied,  so  as 
to  include  the  provisions  of  §  16,  and  conform  to  the  received  con- 
struction." 
[S  3.  Same  as  enacted.] 
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Original  note.  "New.  By  the  present  practfoe^  the  same  notioe  is 
required  in  case  of  assessments  as  for  trial,  10  J.  R.  128.  Bot  wheo 
the  defendant  has  not  appeared,  the  notice  is  invariably  served  bj 
posting  it  in  the  clerk's  office,  where  it  is  never  seen.  It  produces  a 
useless  expense,  when  the  service  is  rendered ;  and  when  it  is  omitted, 
exposes  the  plaintiff  to  the  hazard  of  having  his  proceedings  set  aside." 

[§  4.  Same  as  enacted.] 

Original  note.  "  ^  17, 1  R.  L.  523.  The  latter  part  new.  A  qnestion 
has  recently  arisen  whether  a  judgment  is  not  erroneous,  rendered 
upon  an  assessment,  when  the  declaration  contained  the  money 
counts,  unless  a  noUe  prosequi  shall  have  been  entered  on  those  ooantiu 
But  the  court,  in  6  Oowen,  40,  decided  that  they  would  allow  aa 
amendment,  on  payment  of  costs;  thus  deciding  it  to  be  a  mere 
question  of  form.  There  seems  no  necessity  for  interposing  such 
difficulties  in  this  mode  of  ascertaining  damages,  which  is  so  simple, 
and  so  much  less  expensive  than  writs  of  inquiry." 

[§  5.  Same  as  enacted.]  Original  note.  **Ib.  §  18;  varied  to  allow 
proof  of  lost  instruments,  according  to  14  J.  Rep.  347,  and  guarding 
it,  by  requiring  such  proof  to  be  reported." 

[S  6.  Same  as  enacted,  except  that  the  following  words  after 
**  plaintiff ,'^  in  the  reported  section,  were  stricken  out  by  the  legis- 
lature: ''and  shall  annex  to  and  file  taith  his  report,  a  copy  of  the noU, 
liU  or  contract  upon  which  such  assessment  was  made^  vrith  aU  t&6 
endorsements  thereon.^^"] 

Original  note.  "Part  of  §  17.  New,  as  to  filing  a  copy  of  the  note, 
&c.,  which  is  deemed  a  useful  check,  and  calculated  to  protect  de- 
fendants. Varied,  in  omitting  the  directions  to  certify  that  judgment 
has  been  rendered,  as  from  the  subsequent  provisions,  judgment  may 
not  be  rendered  at  all,  or  not  for  the  sum  assessed." 

[g  7,  8,  9,  10,  11,  12,  13.]  Same  as  enacted.  Original  noU  to  §  13. 
**  New.  Conformable  to  the  practice  of  some  attonieys,  and  deemed 
useful,  so  that  the  demand  of  the  plaintiff  may  appear  by  the  files  of 
the  court." 

[S  14.  Same  as  enacted.]  Original  note.  "The  last  five  sections 
will  be  unnecessary,  if  the  sections  irom  ^  18  to  33  of  this  chapter, 
ante,  p.  18,  &c.,  are  adapted,  as  they,  in  effect,  abolish  actions  on  bsul 
bonds,  for  the  bail  on  the  arrest  will  either  become  special  bail,  or  be 
liable  only  to  the  sheriff." 

"Title  TV  .—  Of  judgments:' 
"Article  I. —  General  pr<}visi(ma  concerning  pufgrnerUs:* 

[§  1.  Same  as  enacted.]  Original  note.  "§  35,  1  E.  L.  p.  89,  varied 
in  language  to  express  the  supposed  intent." 

[S  2,  3.  Same  as  enacted.]  Original  note.  '"'Chattels  real,'  new; 
conformable  to  ch.  1  of  this  part." 

%  6  as  reported;  enacted  with  material  va/riations  %5  B.  S. 

Original  note.  "  lb.  and  part  of  §  1  of  act  of  1821,  p.  246,  ext^ded 
to  delays  produced  by  writs  of  error,  as  being  equally  within  the 
mischief  intended  to  be  guarded  against." 

[S  6  as  reported  substantially  same  as  ^  7  E.  S.,  to  the  end  of  tM 
first  clause.     The  last  clause  commencing  ''Sudh  judgmewt,^^  &^ 
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mserted  by  the  legislature  instead  of  the  following:  **  And  every  such 
ju<^meiit  shall  bind  the  real  estate  which  such  party  shall  have  had 
at  the  time  of  his  death.  If  there  be  several  records  of  judgment  so 
filed  and  docketed  against  the  same  party,  they  shall  take  efiect  and 
Und  the  real  estate  of  such  party,  equally,  and  as  of  the  same  time."]' 
Originul  note.  ^'It  often  happens  that  a  defendant  dies  after  a  judg- 
ment rendered,  and  by  §  6,  1  R.  L.  144,  a  judgment  may  be  rendered 
against  a  party  who  dies  after  verdict,  but  before  the  record  is 
docketed.  In  such  cases,  the  act  giving  a  lien  from  the  time  of  the 
docketing  of  the  judgment,  is  inoperative;  and  as  the  common  law 
gives  no  effect  whatever  to  judgments  upon  real  estate,  the  plaintiff 
would  be  remediless." 

**  Articlb  II. — 0/judffmerUs  hy  confession.^    [This  subdivision  was  omitted  by  the  legislature.] 

[5  8.  Same  as  ^  10  E.  S.,  except  that  the  legislature  substituted 
sub.  2  in  lieu  of  subs.  2,  3,  as  reported.] 

Original  note.  "  §  3, 1  E.  L.  416,  extended  to  require  proof  of  the 
authority  of  an  attorney.  In  6  J.  E.  296,  the  supreme  court  held 
that  a  judgment  confessed  by  an  attorney,  without  authority,  was 
regular,  and  could  not  be  set  aside.  While  this  rule  may  be  necessary 
for  the  court,  it  is  conceived  that  some  guard  should  be  interposed 
for  the  protection  of  citizens,  who  are  as  much  exposed  to  an  unau- 
thorized judgment,  as  to  a  forged  deed.  Proof  of  the  execution  of  a 
warrant  of  attorney,  and  of  the  identity  of  the  party,  seems  as  requisite 
in  the  one  case  as  in  the  other.  (1)  Laws  of  1814,  p.  255,  %  37.  (2) 
Same  act,  and  1  0.  E.  498." 

"  Abticlb  III.  —  Of  docketing  judgments^  ihexr  priority^  and  the  mode  of  oanedUng  and  dw- 

charging  them." 

[Enacted  as  Article  Second  E.  S.] 

[g  11,  Same  as  enacted.]  Original  note.  "  ^  2, 1  E.  L.  501,  varied 
by  making  the  latter  part  of  the  provision  general,  pursuant  to  the 
decision  of  the  supreme  court  in  20  J.  E.  307-9." 

[S  12.  Same  as  enacted.]  Original  note.  **  lb.  §  3  slightly  varied 
so  as  to  declare  the  preference  between  different  judgments." 

[g  15,  Same  as  enacted.]  Original  note.  *'^  7,  1  E.  L.  320,  varied 
in  reiquiring  the  returns  to  be  more  frequent." 

'^  16,  17.  Same  as  enacted.]     Original  note.  "  Both  new." 

§  18.  Same  as  enacted.]     Original  note.  "  1  E.  L.  320,  varied." 

S  20  slightly  varied  §  20  E.  S.]  Original  n<fte.  "  ^  3,  extended  to 
a  neglect  to  send  transcripts,  for  which  no  penalty  is  now  imposed." 

[§  21.  Same  afi  enacted.] 

Original  note.  "  ^  4  says  that  recognizances  shall  not  bind  lands, 
&c.,  in  the  hands  of  purchasers;  implying  that  they  are  bound  in  the 
hands  of  the  cognizors.  This  was  taken  from  ^  18  of  29  Oar.  II. 
which  required  recognizances  to  be  enrolled,  and  provided  that  until 
so  enrolled,  they  should  not  affect  purchasers,  &c.  But  the  English 
act  was  intended  for  recognizances  of  statute  merchant  and  statute 
4^pZ6,  which  never  existed  in  this  state.  The  utility  of  the  4th  section 
in  1 E.  L.  501,  is  not  perceived.  It  is  therefore  proposed  to  enlarge  it, 
so  as  to  remove  a  doubt  which  has  sometimes  been  expressed,  as  to 
the  effect  of  recognizances." 
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[§  22,  23.  Same  as  enacted,  except  that  the  woids  ^^oommimonerof 
ieeis,''  were  added  by  the  legislature.]  Original  note  to  ^  23.  ''Varied 
by  requiring  proof  of  identity." 

[g  24.  Same  as  first  clause  of  S  24  R.  S.  to  the  word  ''himsdf;'' 
except  that  the  ^  as  reported,  confined  the  time  to  within  "ons  year,'' 
&c.] 

Original  note.  ''A  general  impression  prevails,  that  an  attorney  hag 
authority  to  discharge  a  judgment  within  a  year,  (2  Dunlap's  Practice, 
868,)  although  the  cases  in  6  J.  R.  51,  and  10  J.  R.  220,  throw  great 
doubt  upon  the  point.  It  is  conceived  highly  necessary  to  dedaie  thd 
law,  either  affirmatively  or  negatively. 

[S  26.  Same  as  §  26  R.  S.] 

Original  note.  *'  New.  It  is  often  a  source  of  great  difficulty,  in 
tracing  title  to  real  property,  to  obtain  the  evidence,  of  its  being 
exonerated  from  judgments.  Frequently  executions  have  been  re- 
turned satisfied,  when  it  was  impossible  to  prociure  a  satisfaction  by 
the  party.  It  is  well  settled,  that  even  a  seizure  by  the  sheriff  of 
sufficient  property  to  satisfy  an  execution,  discharges  the  judgment, 
4  Oowen,  418 ;  7  J.  R.  429 ;  12  do.  207 ;  4  J.  Ch.  R.  228.  The  reason 
is  still  stronger  where  that  property  has  been  sold,  the  amount  dofi 
oollected,  and  the  fact  returned  by  the  officer." 

"  TrrLB  V. —  Of  executions^  and  the  dtUtee  of  officers  thereon.^* 
"  Articlb  I. —  Chnercd  provinoTU.*' 

[g  2.  Same  as  enacted.]     Original  note.  "§  7, 1  R.  L.  602.    Italics 

*  chattels  real^  new,  and  conformable  to  the  principle  adopted  by  tbe 
legislature,  in  ch.  1,  of  this  part.'* 

[§  3.  Same  as  enacted.]  Original  note.  "lb.  varied  according  to 
ch.  5,  part  1  R.  S. 

[g  4,  6.  Same  as  enacted.]  Original  note  to  §  6.  "  lb.  varied  and 
enlarged  so  as  to  allow  a  plaintiff  to  charge  a  defendant  in  exonerar 
tion,  who  was  committed  on  the  capias,  or  who  has  been  surrendered 
by  his  bail,  as  he  is  required  to  do  by  §  12, 1  R.  L.  353.*' 

S  6.  Original  note.  "Declaratory  of  existing  law,  Tidd,  929.*' 

[S  7.  Same  as  enacted.  Original  note.  "Declaratory  of  the  law, 
and  inserted  as  the  general  rule  to  which  the  next  section  is  an 
exception.'* 

[S  8,  9.  Same  as  enacted.]  Original  note  to  ^  9.  "^  50  R.  S.  506 
extended  to  judgments." 

^'Artiolk  II. —  0/ exectUiana  offaingi  property  " 

[S  11.  Same  as  enacted  ^  13  R.  S.]  Original  note.  "  ^  6, 1  R.  L.  5Q1» 
slightly  varied." 

•  [§  12.  Same  as  enacted  ^  14  R.  S.,  except  that  the  words  ^'issud 
out  of  a  court  of  record^^*  were  added  by  the  legislature  after  ^'smerA 
executUyiis.^'l  Original  note.  "  Declaratory  of  a  principle  that  has  baeQ 
much  contested,  and  which  now  seems  settled  by  the  cases  in  4  Oowen, 
411  and  469,  and  which  it  is  desirable  to  fix  by  legislative  authority." 

.  [5  13.  Same  ds  enacted  ^  15  R.  S.]    Original  note.  "4  Oowen,  411." 
[^  14.  Same  as  ^  17  R.  S.,  except  that  the  words  "aiui  at  a  fek 
frice^'*  after  ''faUhj^*  were  stricken  out  by  the  legialatnxe.] 
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Original  note.  "By  the  common  law,  goods  were  bound  from  the 
teste  of  an  execution,  so  that  the  title  of  a  fair  purchaser  was  often 
defeated  by  this  fiction.  The  statute  of  29  Charles  U,  chapter  3,  ^  16, 
interposed  against  this  palpable  injustice,  and  restricted  such  an  effect 
to  sales  made  after  the  delivery  of  the  writ  to  the  sheriff.  See  12  J.  R. 
406;  18  do.  311.  The  fiction,  however,  still  remains  between  the  time 
of  the  delivery  to  the  sheriff,  and  the  time  of  an  actual  levy,  so  that  a 
fact  of  which  an  innocent  purchaser  would  not  be  apprised,  operates 
to  strip  him  of  his  property.  The  above  section  is  proposed  to  remedy 
this  evil  and  to  carry  out  the  principle  of  the  statute  of  Oharles  II.  It 
is  so  guarded  that  a  plaintiff  cannot  be  iiQured,  while  the  officer  is 
incited  to  vigilance,  and  trade  and  commerce  protected;  and  no  one 
can  suffer  from  the  negligence  or  fraud  of  an  officer  holding  an  execu- 
tion." 

[S  15, 16.  Same  as  ^  18, 19  R.  S.]  Original  note.  ''Conformable  to 
12J.  R.  220.    lb.  396." 

[§  17.  Same  as  ^  20  R.  S.] 

Original  note.  ''It  seems  to  be  conceded  (5  J.  R.  345, 4  Gowen,  469), 
that  goods  bailed  or  assigned,  cannot  be  sold,  although  the  authori- 
ties leave  the  point  oi>en  to  much  inquiry.  It  is  submitted,  that  the 
opportunity  thus  given  to  fraud,  and  to  the  injury  of  creditors  should 
be  avoided.  STo  possible  evil  is  apprehended  from  extending  the 
same  principle  which  prevails  here  in  relation  to  real  estate,  to  per- 
sonal property.'* 

[S20.  Same  as  ^  23  R.  S.]  Original  note.  "New;  the  first  part 
contbrmable  to  17  J.  R.  116;  14  do.  222.  The  latter  part  is  declara- 
tory of  what  is  supposed  to  be  the  law." 

[S  26,  27.  Same  as  §  28, 29  R.  S.]  Original  note  to  §  27.  "§  12, 1  R. 
L.  604,  varied,  by  omitting  the  clause  which  requires  that  the  money 
arising  from  the  sale  should  have  been  applied  to  debts." 

[S  28, 29.  Same  as  ^  30,  31  R.  S.]  Original  note.  "Conformable  to, 
and  to  carry  out,  the  provisions  of  Article  6,  of  Title  2,  of  Chapter  1, 
of  this  part.  Vide.notes  to  §  125-26." 

1$  30, 31, 32.  Same  as  ^  32,  33,  34  R.  S.]  Original  note  to  ^  32,  sub. 
1.  "^  13,  varied  by  requiring  notice  in  the  town  where  the  lands  are 
situated.  It  often  happens  that  lands  are  sold  in  distant  towns  of 
the  same  county."  To  sub.  3.  "Omitting  the  reference  to  particular 
districts.  f 

[g  33,  34,  36.  Same  as  ^  36,  36,  37,  except  that  in  the  reported 
^  35,  the  penalty  was  one  thousand  two  hundred  and  fifty  dollars.] 
Original  note  to  ^  36.  "Slightly  varied." 

[g  36.  Same  as  ^  38  R.  S.]  Original  note.  "New;  partly  conforma- 
ble to  18  J.  R.  366;  1  J.  Ch.  R.  602;  6  do.  411.  The  part  allowing  a 
grantee,  &c.,  to  require  a  severance,  is  proposed  in  order  to  facilitate 
a  redemption  by  him." 

[S  87.  Same  as  <^  39  R.  S.]  Original  note  to  ^  13  and  14.  "The 
words  ^and  of  the  defendant  therein^*  new;  penalty  increased." 

IS  38.  Same  as  §  40  R.  S.]  Origiaud  note  to  same  ^  "lb.  slightly 
varied." 

[S  39.  Same  as  ^  41.]  Original  note.  "lb.  ^  16i  as  expounded  by 
supreme  court,  in  3  Cowen,  89." 
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[§  40,  41,  42.  Same  as  ^  42,  43,  44  B.  S.]  Original  note.  ^'Varied 
As  to  proof  of  original  when  used  in  evidence." 

[g  43,  44,  45.  Same  as  ^  45,  46,  47  £.  S.]  OrigiMl note.  ''This  % 
and  parts  of  the  last  ^,  are  new,  and  are  intended  to  provide  for  cases 
omitted  in  the  act." 

[S  46.  Same  as  ^  48  B.  S.]  Original  note.  **New,  to  provide  for  a 
ease  omitted  in  the  act  of  1820;  vide  19  J.  B.  379." 

[§  47.  Same  as  ^  49  B.  S.]  Original  mis.  ''%  2.  These  and  many 
of  the  snbsequent  sections,  are  drawn  to  conform  the  act  to  the  con- 
struction it  has  received  in  1  Gowen,  82,  do.  481,  and  in  various  ded* 
sions  referred  to  in  the  notes." 

[S  48,  49.  Same  as  ^  50,  51  B.  S.]  Original  note.  ''%  3,  varied  in 
language  so  as  to  conform  to  the  decision  in  1  Oowen,  443,  as  to  the 
description  of  creditors  having  a  right  to  redeem;  and  to  2  Oowen, 
918,  as  to  the  time  of  redemption." 

[§  50, 51.  Same  as  §  52, 53  B.  8:]  Original  note.  "New,  to  provide 
for  an  omitted  case.  It  is  conceived  that  no  possible  danger  can  arise 
irom  the  provision,  and  it  seems  the  only  mode  by  which  the  righta 
<if  a  creditor  can  in  such  case  be  preserved^" 

[§  52.  Same  as  ^  54  B.  S.]  Original  note.  "Necessary  to  cany  oot 
tihe  previous  section.  There  may  be  a  judgment  against  one  tenant 
in  common,  or  against  one  of  seven^  persons,  whose  lands  have  beea 
sold;  and  to  supply  the  omission  noticed  in  19  J.  B.  379." 

[§  53.  Same  as  ^  55  B.  S.]  Original  note.  "Conformable  to  1  Gow. 
E.  428;  7  Cow;  B.  540." 

[S  54,  55.  Same  as  ^56,  57  B.  S.]  Original  note.  "Declaratory,  but 
inserted  to  remove  doubts  which  have  been  expressed." 

S  56.  Same  as  ^  58  B.  S.1    Original  note.  "4  Oowen,  133." 

%  57.  Same  as  4  59  B.  S.J     Original  noU.  "4  Oowen,  420.'' 

%  58.  Same  as  enacted  §  60  B.  S.,  except  that  in  saK  1,  the  words 
^or  of  the  county, "f^  wa!e  added  by  the  legislature.]  Original  note. 
"New;  substantially  conforming  to  the  directions  given  by  the 
supreme  court  in  1  Oowen,  443." 

\%  59.  Same  as  ^  61  B.  S.,  except  that  the  words  after  "  time  ofsu^ 
salsj*^  were  added  by  the  legislature.]     Original  note.  "20  J.  B.  3." 

[§  62.  Same  as  ^  64  B.  S.]  Original  note.  "Same  act,  varied  so  as 
to  subject  such  lands  to  a  sale  by  order  of  a  surrogate,  &c.^  only." 

[S  63.  Same  as  ^  65  B.  S.]  Original  note.  "  1  B.  L.  503;  ib.  596, 
varied  so  as  to  confer  the  power  on  the  under  sheriff,  instead  of  the 
executor,  &c.  of  the  sheriff,  as  being  more  properly  his  duty,  and 
affording  to  persons  injured,  the  security  of  the  sheriff's  bond." 

[S64.  Same  as  ^  66  B.  S.]  Original  note.  "New;  to  save  the 
necessity  of  applications  to  the  legislature.] 

[5  65.  Same  as  ^  67  B.  S.]     Original  note.  "  New." 

'^Akticle  in. — 0/  remedies  for  fitUure  of  iiOe  to  real  estate  sold  by  sjoeeuthnf  and  to  tnfores 
ooniri^tUion  between  several  ownars  of  lands  sub^  to  thA  samejudgfaent" 

K  66,  68.  B.  SO 

Original  note.  "^  11, 1  B.  L.  504;  tbe  second  subdivision  is  new  in 
form,  but  supposed  to  be  contained  in  the  existing  law.  Vide  1  Oow., 
741.  Whatever  may  be  the  general  rule,  there  may  becasefii  wiiere 
the  sale  would  be  avoided  by  the  lev^sal  of  the  Jadgment    Varied 
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alsOf  in  confining  tiie  right  of  recovery  so  as  to  be  only  against  the 
party  in  whose  favor  or  for  whose  lN»iefit  the  sale  was  made.  The 
justice  of  allowing  it  in  the  first  instance,  by  the  purchaser,  against 
the  defendant  in  the  original  judgment,  is  not  perceived.^' 

[§  67.  Same  as  <^  69  £.  S.  except  that  the  words  '*  in  canseqtience  of 
0aMf  irregularity  in  the  proceedings  concerning  9ueh  sdUi^'  after  ^^  against 
Mm,"  were  added  by  the  legislature.]  OrigincH  note.  *'  Same  section 
much  altered,  for  reasons  which  will  appear  on  a  comparison  with 
the  above,  which  follows  the  principle  of  the  English  act,  32  Hen. 
VIII,  ch-  5." 

[§  69.  Same  as  ^  72  B.  S.] 

Original  note.  **  This  is  in  conformity  to  the  course  of  the  court, 
vide  1  J.  Gh.  B.  409.  It  extends  the  Uen  of  the  judgment,  so  as  to 
charge  the  land  itself  with  the  portion  of  the  judgment  for  which  it 
was  originally  liable.  It  is  presumed  this  could  not  be  done  without 
the  aid  of  a  legislative  act,  as  a  satisfaction  of  the  judgment  by  any 
one,  would  necessarily  be  absolute ;  certainly,  as  against  all  purchar 
sers  without  notice.  The  consequence  would  be,  that  he  who  had 
been  compelled  to  pay  the  portion  of  another,  would  lose  his  lien  on 
the  land,  and  be  obliged  to  resort  to  the  personal  responsibility  of  the 
party  who  ought  to  contribute,  and  who  bought  the  premises  subject 
to  the  judgment. 

"  The  existing  law,  (^  11, 1  B.  L.  503,)  is  taken  verbatim  fix)m  the 
original  act  in  2  Jones  and  Yarick,  116,  ^  7,  which  was  passed  in  1787. 
The  provision  has  been  found  so  complicated,  and  so  wholly  inade- 
quate to  the  proposed  object,  that  not  an  instance  is  to  be  found  in 
our  reports,  nor  is  there  one  recollected  by  our  older  practitioners,  in 
which  the  course  directed  by  that  statute  has  ever  been  adopted. 
The  usual  resort  has  been  to  a  court  of  chancery;  and  in  the  opinion 
of  the  Bevisers,  that  court  only  is  competent  to  afford  an  adequate 
remedy*  They  have,  however,  prepared  the  subsequent  sections  upon 
the  principles  of  the  existing  law,  so  as  to  provide  a  remedy  in  the 
courts  of  law." 

"Title  VI. — I^oviaiona  concerning  certain  proceedings  in  the  progress  of  an 

action  at  Um^^ 
''Article  I. — Of  proceedings  against  joint  dehiors" 


\§  1,  2.  Same  asenacted.] 
Origin 


inal  note.  ''The  law  on  this  subject  seems  rather  unsettled,  vide 
16  J.  E.  66 ;  6  Oowen,  697.  The  better  opinion  probably  is,  that  the 
defendant  not  brought  in,  may  contest  the  judgment ;  but  this  throws 
upon  him  a  very  onerous  burthen  of  proving  a  negative.  The  above 
section  seems  calculated  to  prevent  fraudulent  combinations,  and  to 
give  to  a  plaintiff  all  he  ought  to  require." 

[5  3.  Same  as  enacted.]     Original  note.  "According  to  practice." 
{§  4.  Same  as  enacted.]    Original  note.  "  1  B.  L.  521,  \  13,  varied 
80  as  to  express  the  supi>osed  intent  of  the  statute.    2  J.  B.  88." 

•*  Artiole  III.  —  0/  proceedings  on  bonds  for  the  performance  of  covenants"    [EDacted  as 

Article  II,  R.  S.) 

[S  15.  Same  as  ^  5  B.  S.] 

Original  note.  ''^  7,  1  B.  L.  518.    The  act  allows  a  plfuntiff  to 
declaire  genemUy  in  debt,  and  afterwards  tQ  aseign  breaches,  to  whi<^ 
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assignment  the  defendant  cannot  plead*  Thus  the  leal  issne  between 
the  parties,  frequently  does  not  appear  on  the  record.  Notwithstand- 
ing the  words  of  the  statute,  in  actions  on  bail  bonds,  and  bonds  for 
the  liberties  of  jails,  the  plaintiff  is  not  at  liberty  to  declare  gene- 
rally, but  must  assign  breaches,  8  J.  £.  111.  Expense  will  be  saved, 
the  proceedings  wUl  be  simplified  and  justice  will  be  promoted,  by 
requiring  the  breaches  to  be  stated  in  the  declaration  as  proposed  in 
the  above  section. 

[S  19.  Same  as  ^  9  R.  S.] 

Original  note.  ''  lb.  varied  so  as  to  conform  the  judgment  to  the 
fact,  and  have  the  record  contain  the  evidence  of  the  proceedings  and 
•the  amount  of  the  damages  to  be  collected.  Subsequently  psooeed- 
ings  for  further  breaches  are  allowed,  and  simplicity  and  certainty 
will  be  attained,  by  having  on  the  same  record,  the  judgment  of  the 
court  upon  the  first  breadies  assigned;  and  it  will  enable  a  party  to 
bring  a  writ  of  error  on  the  judgment,  for  any  erroneous  decision 
respecting  the  breaches." 

[§  20,  21.  Same  as  ^  10, 11  R.  S.]  Original  note.  "OonformaUe 
to  the  practice." 

*^  Aatiolb  IV. — Of  hail,  and  proceedings  to  charge  and  exonerate  ihem,'*    [Enacted  as  Artide 

m  R  S.] 

[S  26.  Same  as  ^  16  B.  S.]  Ori^gindl  note.  "Part  of  §  8,  1  K.  L. 
519.  But  this  section  will  be  wholly  unnecessary,  if  the  proTisions 
respecting  bail  bonds  in  §  18  to  35  of  Title  I,  of  this  Chapter  ante  p.  6^ 
&c.  are  adopted ;  as  in  that  case,  there  will  be  no  suits  on  biul  bonds 
by  the  plaintiff." 

[g  27,  28.  Same  as  %  17, 18  E.  S.]  Original  note.  "  Ckmformable  ta> 
practice." 

[S  32.  Same  as  "^  22  B.  S.]  Original  note.  *'  Compiled  partly  firom 
^  3,  1  E.  L-  323,  and  the  rules  of  the  supreme  court." 

[5  34,  35.  Same  as  ^  23, 24  E.  S.]  Original  note  to  ^35.  "  lb.  varied 
so  as  to  declare  what  is  perhaps  doubtful  as  to  the  power  of  a  judge 
of  the  court  in  which  the  suit  is  brought." 

S  36,  37.  Same  as  ^  25,  26  B.  S.]    OriginalnoU.  ''Varied,  so  as  to 
express  more  definitely  the  object  of  the  collusion." 

;§  38,  39.  Same  as  ^  27,  28  B.  S.]  Originalnote  to  ^  39.  ''Substi- 
tuted for  the  proviso  in  ^  2,  Laws  1818,  p.  156. 

[§  40.  41.  Same  as  ^  29,  30  E.  S.]  OrigUial  note.  "  These  secti<ms 
are  drawn  to  enable  the  bail  to  the  sheriff  to  exonerate  themselves, 
without  the  expense  and  delay  of  entering  special  bail.  If  the 
provisions  in  this  Chapter  respecting  bail,  are  adopted,  these  s6cti<N3S 
are  indispensable  to  give  them  effect,  and  they  will  be  useful  in  any 
event. 

[§  42.  Enacted  with  some  alteration  ^  31  B.  S.]  Original  note. 
'<  ^  6, 1  B.  L.  324 ;  ^  7,  ib.  502,  was  doubtless  intended  for  the  benefit 
of  the  bail ;  but  by  the  decision  of  the  supreme  court,  13  J.  B.  378;  ib^ 
529;  16  do.  117,  the  objection  can  be  made  only  by  the  defendant,  and 
cannot  be  urged  by  the  bail.  The  above  section  gives  effect  to  the 
original  intention." 

^  44.  Same  as  ^  33  B.  S.  except  that  the  section  as  reported  com- 
menced as  follows:  *'  ^  44*  Upon  the  trial  of  any  such  action  agafaifit 
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bail,  they  may  show,  under  theh*  plea  of  th6  general  issue,  or  trnder  a 
plea  of  denying  their  deed,  that  execution,"  &c.] 

Original  note.  '^Part  of  ^  6,  extended  to  cases  seeming  to  require 
im>Tision.  There  is  a  rule  of  the  court  of  Bang's  bench,  that  ca.  sa* 
must  remain  four  days  in  the  sheriff's  office.  It  is  believed  this  rul^ 
does  not  prevail  in  the  supreme  court,  although  it  seems  to  have  been 
adopted  in  the  mayor's  court  of  New  York,  16  J.  B.  117.  It  would 
appear  most  equitable,  to  let  the  sufficiency  of  the  time  be  a  question 
of  fact,  deponing  on  the  extent  of  the  county,  the  distance  of  the 
defendant's  residence,"  &c. 

[5  46,  Same  as  ^  34  B.  S.]  Original  note.  "  Intended  to  provide  for 
a  case  of  extreme  hardship,  in  which  the  bail  would  be  fixed  and 
charged,  without  any  delinqu^icy  on  their  part.    See  4  J.  Bep.  407." 

[g  46.  Same  as  ^  35  B.  S.]  Originai  note.  ''^  7,  ib.  varied  so  as  to 
require  a  personal  service.  Such  abundant  provision  has  been  made 
in  the  previous  part  of  this  Chapter,  for  proceedings  against  defendant's 
neglecting  to  appear,  that  the  residue  of  §  7  is  unnecessary;  and  as  its 
•retention  would  only  leave  room  for  firaud  and  abuse,  it  is  omitted." 

"Article  V. — Qf  eonsoUdaiinff  and  rt/erring  oauaes.'*    [Enacted  as  Article  IV,  R.  S.] 

[S  47,  48.  Same  as  ^  36,  37  B.  S.]  Original noU.  "Laws  1818,  p. 
280,  §  7.  The  section  referred  to  makes  no  distinction  between  suits 
In  diiferent  courts,  but  seems  to  authorize  their  consolidation  by  each 
court.  It  is  believed  that  this  would  be  impracticable  by  the  inferior 
courts,  and  that  it  could  be  done  only  by  the  supreme  court  where 
such  a  power  may  often  be  exercised  with  the  most  salutary  eflfect." 

[§  51.  Same  as  ^  40  B.  S.]  Originai  note.  "Somewhat  varied  from 
Ibrmer  law.'* 

[§  52.  Same  as  ^  41  B.  S.]  Originai  note.  "New.  By  the  negli- 
gence  of  parties,  circuits  are  often  burthened  with  long  and  protracted 
suits,  which  are  more  fit  for  reference." 

'  [g  53,  54.  Same  as  ^  42,  43  B.  S.]  Original  note.  "§54  conform- 
able to  2  J.  0.  224." 

[g  56,  57.  Same  as  §  45,  46  B.  S.]  Originai  note  to  §  67.  "Kew. 
It  is  oft;eii  inconvenient  to  obtain  the  attendance  of  an  officer  to  admin- 
ister oaths  to  witnesses,  and  no  reason  is  i)erceived,  why  the  power  may 
not  be  confided  to  the  referees.  The  latter  part  of  the  section  is  in 
conformity  to  11  J.  B.  402. 

[S  58.  Same  as  §  47  B.  S.]  Original  note.  "  §  2,  varied  so  as  to 
define  more  clearly  the  i)ower  of  the  court  to  comi)el  a  return  of  the 
proceedings  and  of  the  testimony,  which  is  now  doubtless  possessed 
by  the  court.  The  present  practice  of  examining  the  decisions  of 
referees  upon  affidavits,  is  productive  of  the  worst  consequencesi 
Vide  5  Oowen." 

"  OHAPTEB  Vn." 

"  HISCEUiASnBOUS  PBOVISIONS  OF  A  GKNEBAIi  NATUKB,  APPLIOABLB 
;.  TO  PBOOKBDINOS  m  CIVIL  OASES." 

^TrrvR  I. —  Of  the  abatement  ofstdta  by  deaths  marrioffe  or  otherunse^  and  of 

their  revival.^^ 
[g  1.  Same  as  enacted.] 
'    Ori^Tua  note.  "  1  B.  L.  619,  ^  9,  varied;  after  Judgment  there  is  no 
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necessity  for  suggesting  the  death  of  one  of  several  plainti^,  as  the 
common  law  rule  abated  the  suit  only  while  it  was  pending,  Tidd, 
1046.  As  to  defendants,  the  cause  of  action  must  survive  in  all  cases, 
against  those  remaining,  either  in  actions  upon  contract,  <Hr  in  tbow 
upon  tort." 

[§  2,  3,  4.  Same  as  enacted,  except  that  in  ^  4,  the  words  <*  «iMi 
after  a  plea  of  confession  in  a  suit  hrought^^^  were  inserted  by  the  legis- 
lature. Originai  note.  '*  The  words  '  in  the  names  of  the  original 
parties,'  in  ^  4,  in  conformity  to  1  Salk,  42— Tidd,  842." 

[§  6.  Same  as  enacted.] 

Original  note.  '^  New.  By  one  of  those  fictions  which  were  gene(rally 
intended  for  salutary  purposes,  the  greatest  injustice  is  produced,  hi 
allowing  a  cause  to  be  tried  against  a  man  who  is  dead,  and  who  can 
have  no  personal  representatives  to  defend  his  rights.  1%e  fictaou  is, 
that  a  term,  a  circuit  or  the  assizes,  is  but  one  day  in  the  law,  so  tiiat 
if  a  defendant  die  after  the  assizes  begun,  though  before  the  trial,  yet 
it  is  held  that  he  was  alive  when  the  trial  was  had,  and  the  verdict  is 
therefore  good  against  him !  The  reason  is  as  strange  as  the  princi- 
ple, viz. :  that  the  act  (17  Gar.  2,  ch.  8 ;  1  R.  L.,  144,  ^  6,)  is  a  remedial 
statute,  and  therefore  to  be  construed  favorably ! — ^for  the  plaintiff; 
1  Salk.,  8,  7  Term  Rep.,  31 ;  and  in  7  Oowen,  283,  our  coort  was 
obliged  to  fbllow  the  English  decisions.  The  above  section  is  in- 
tended to  restore  the  law  to  what  is  supposed  to  have  been  its  intent, 
and  to  what  justice  and  humanity  seem  to  require." 

[§  6.  Same  as  enacted.]  Original  note.  '*  ^  18, 1  R.  L.,  514,  Taried 
so  as  to  provide  a  mode  of  continuing  the  suit  in  all  cases." 

[g  7  to  11.  Same  as  enacted.  Ori^md  note.  "  The  four  last  sections 
are  prepared  in  order  to  avoid  the  tedious,  expensive  and  unnecessary 
proceeding  by  scire  faoiasy  in  each  of  the  cases  specified,  see  Tidd, 
1049.  The  notice  required  guards  the  rights  of  all  concerned,  better 
than  two  writs  of  sci/re  facias  returned  nihil,  which  is  often  the  course 
of  proceeding." 

[S  12.  Same  as  enacted.]  Originai  note.  <*  Proposed  to  prevent  the 
abatement  of  a  suit  in  such  cases,  and  to  avoid  the  necessity  of  com- 
mencing a  new  action." 

[g  13.  Same  as  enacted.]  Original  note*  **  Although  according  to  the 
decisions  of  4  East.,  521,  and  Oro.  Ja.,  323,  the  plaintiff  may  proceed 
against  the  wife  alone;  yet  it  is  often  expedient,  and  sometimes 
necessary,  to  make  her  husband  a  party." 

[S  14.  Same  as  enacted.]  Originai  note.  ''  Taken  fix>m  act  of  1821, 
p.  177,  and  extended  to  all  cases." 

Tttlb  n. — "  Of  the  removal  of  causes  before  tried  or  judgment^  from  inferiat 

courts.^' 

[%  1.  Same  as  enacted.]  Original  note.  "  1  R.  L.,  140,  §  1.  It  is 
proposed  to  confine  the  remedy  to  the  writ  of  certiorari,  so  as  to  re- 
move the  pleadings  and  proceedings  precisely  as  they  remain  in  the 
inferior  court,  and  thus  save  the  delay  and  expense  of  new  pleadings.** 

[S  2,  3.  Same  as  §  3,  4,  R.  S.  Original  note  to%S.  "  lb.  ^  2,  varied 
by  omitting  actions  for  assault  and  battery,  and  slander.  It  is  con- 
ceived that  where  the  damages  in  such  actions  are  laid  under  $250, 
their  triiU  had  bette:i^  be  confined  to  the  courts  of  common  plea&** 
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.     [g  4, 6.  Same  as  ^  5,  6  R.  S-    Original  note  to  ^  5.  "  New ;  the  lat- 
ter part  to  remove  the  difficalties  noticed  in  11  J,  R.,  199," 

[S  6.  Same  as  <^  7  R.  S.]  Original  note.  "  §  3  varied,  in  requiring  the 
defendant  to  api>ear  and  put  in  bail.  This  will  avoid  all  the  questions 
that  arise  upon  the  complicated  practice  of  putting  in  bail  in  the 
court  above,  and  awarding  a  pvocedendoJ*^ 

[g  7.  Same  as  §  8  R.  S.]  Origiiial  note.  "  New,  to  prevent  a  vexa- 
.tious  and  unjust  practice  of  delaying  the  presentation  of  a  certiorari, 
until  after  the  plaintiff  has  incuned  all  the  expenses  of  preparing  for 
trial,  and  has  probably  attended  several  days  with  his  witnesses." 

[§  8,  9.  Same  as  ^  9, 10  R.  S.,  except  that  the  words  ''he/ore  hs  shdU 
he  hound  to  file  the  same,'^  were  stricken  from  the  end  of  the  latter  sec- 
tion by  the  legislature.] 

Origin^d  note.  "New." 

[§  12.  Same  as  §  14  R.  S.] 

Original  note.  "  It  has  been  an  object  in  framing  this  Article,  to  avoid 
the  perplexities,  delay  and  injustice  that  frequently  arise  from  the 
present  practice.  Among  other  consequences  of  a  removal  by  haheas 
corpus^  it  has  been  decided  that  a  defendant  may  plead  or  set  off  a 
demand  which  he  has  acquired  after  removing  the  cause!  18  J.  Rep*, 
493;  and  the  plaintiff  may  declare  for  a  totally  different  cause  of 
action ;  8  J.  Rep.  81.  So  that  either  party  may  be  prevented  by  the 
other  from  trying  the  question  for  which  the  action  was  brought,  or 
may  be  subjected  to  costs,  without  the  least  default  on  his  part.  Fox 
the  costs  of  the  suit  in  the  court  below,  invariably  follow  the  judg- 
ment in  the  supreme  court." 

[§13,14,  Samoa&§16,16  H.  &.]  Original  note  to  ^  13.  "^5,  1  R. 
L.,  142,  extended."  To  ^  14.  *^  New ;  intended  to  reach  the  case  of 
appeals  from  justices'  courts,  and  other  appeals,  to  courts  of  common 
pleas." 

"TiTLB  m.—  0/ evidence:' 

"  Articls  L — Of  taking,  conditionaUy,  the  testimony  o/unlnesaes  within  this  state."* 

[5  8,  9.  Same  as  §  9, 10  R.  S.] 

Original  note.  ''  In  England,  a  witness  cannot  be  examined  de  bene 
esse,  without  the  consent  of  both  parties,  Tidd,  724.  But  our  supreme 
court  seem  to  have  established  a  different  rule,  at  a  very  early  period, 
1  John.  Oas.,  147.  It  has  been  recently  recognized  in  7  Cowen,  63, 
69  and  489.  Without  inquiring  into  the  power  to  vary  such  a  princi- 
ple of  the  common  law,  it  is  yet  evident  that  the  subject  requires 
legislative  provision,  not  only  to  remove  all  doubt,  but  to  afford  those 
checks  and  guards,  which  are  essential  to  the  protection  of  the  rights 
^f  all  parties.  The  details  of  the  preceding  sections  are  taken  from 
the  cases  cited,  and  from  the  act  to  perpetuate  testimony  in  certain 
eases,  1  R.  L.,  455,  with  such  variations  as  the  subject  seemed  to 
require." 

•*  Article  IT. — 0/ taking  the  tesUrnony  o/vntnesses  out  of  this  state:* 

[S  10.  Same  as  *^  11  R.  S.,  except  that  the  words  "  leing  a  court  of 
reoord,''  were  inserted  by  the  legislature.]  Original  note.  "^11,  1 
B.  L.,  539,  varied  to  conform  to  subsequent  statutes,  and  also  giving 
a  discretion  as  to  the  number  of  commissioners.  In  many  cases  one  is 
sufficient,  and  the  addition  of  more  only  creates  unnecessary  expense." 

Ac 
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[5  11,  12.  Same  as  ^  12, 13  R.  S.]  Oriffindl  note.  "  The  two  last 
sections  are  proposed  with  a  view  to  diminish  the  non-ennmerated 
business  of  the  court,  and  to  expedite  causes.  The  oases  in  which, 
and  the  terms  upon  which,  commissions  are  issued,  are  so  familiar, 
l^at  there  can  be  no  danger  in  vesting  the  power  of  allowing  them, 
as  here  propbsed."  • 

[g  13  to  17.  Same  as  ^  14  to  18  R.  8.]  Original  note  to  ^  17.  "  §  11, 
varied  by  enlarging  the  cases  in  which  the  commission  may  be  re- 
ceived from  another  besides  the  agent." 

[S  18  to  21.  Same  as  ^  19  to  22  R.  S.]  Original  note  to  §  21.  **  In 
the  event  of  a  change  of  venue,  it  may  be  necessary  to  remove  &e 
return." 

[§  22.  Same  as  enacted  ^  23  R.  S.  except  that  the  words  *^er  am 
exemplification  thereof  when  the  originais  a/re  filed  in  any  other  eoiunlis 
than  that  in  which  the  coMse  shall  be  tried ;^^  and  the  words  ^^or  creiir' 
TfUitjfy^^  were  inserted  by  the  legislature.] 

Original  note.  "  ^  11,  extended  so  as  more  definitely  to  express  what 
might  be  implied  from  the  present  statute,  that  the  effect  of  the  testi- 
mony is  the  same  as  if  the  witness  had  been  examined  viva  voce^  and 
of  course  that  his  comi)etency,  and  the  propriety  of  every  question  put 
to  him,  were  open  to  objection.  The  supreme  court,  in  6  Cowen,  416, 
seem  to  give  a  different  construction  to  the  statute,  and  to  hold  that 
a  party  is  concluded  by  the  interrogatories  as  settled  by  the  judge. 
The  consequence  would  be,  that  a  party  must  submit  to  have  a  proper 
question  struck  out,  or  an  improper  one  admitted,  or  he  must  appeal 
to  the  court  from  the  order  of  the  judge.  A  delay  is  thus  produced 
that  may  sometimes  be  fatal,  expense  is  incurred,  and  the  court  will 
be  called  on  to  decide  a  question  prematurely,  and  without  a  know- 
ledge of  the  whole  case,  which  may  involve  the  whole  merits  of  the 
cause.  No  inconvenience  is  anticipated  from  reserving  such  questions 
for  the  trial,  but  on  the  contrary  it  is  believed  justice  will  be  pro- 
moted." 

[S  23.  Same  as  ^  24  R.  S.]  Orxginal  note.  "  To  supply  an  existing 
detect." 

"**  Abtiole  III.  —  Of  affidavits  taken,  and  other  judicial  prooeodinge  had  in  other  9iaies  and 

foreign  countries" 

[S  24.  Same  as  ^  25  R.  S.] 

Original  note.  '^  In  proceedings  under  our  insolvent  laws  and  against 
absconding  debtors,  and  in  other  cases,  ex  parte  affidavits  of  non-resi«* 
dents  are  flowed.  There  is  no  existing  provision  respecting  the  mode 
of  authenticating  them.  The  preceding  is  substantially  like  the  act 
of  congress,  2  vol:  Laws  U.  S.  102,  varied  only  by  requiring  a  seal  in 
all  cases.  The  same  provision  is  necessary  for  affidavits  taken  in  the 
neighboring  provinces,  and  no  objection  occurs  to  extending  it  to  all 
foreign  countries." 

[§  26.  Same  as  enacted.] 

Original  note.  "  In  the  constant  intercourse  caused  by  our  extensive 
commercial  relations,  it  has  become  a  matter  of  great  imxK>rtance  that 
some  specific  mode  of  authenticating  the  records  of  foreign  courts 
should  be  prescribed.    The  preceding  is  conformable  to  the  opinion 
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of  Ch.  J.  Marshall,  in  2  Grauch,  238,  with  the  addition  of  some  details 
which  are  calculated  to  prevent  abuse." 

[S  27,  28,  Same  as  enacted.]  Original  note  to  §  27.  "  Conformable 
to  7  J.  R-  514,  and  3  Mass.  Rep.  273."  To  §  28.  "  The  case  in  2  Oranch, 
238,  shows  that  there  may  be  other  modes  of  proof,  according  to  the 
exigency  of  the  case,  which  it  is  proposed  to  leave  as  tbeg^  stand,  and 
also  to  leave  the  effect  of  such  proof  as  may  be  from  time  to  time 
declared  by  the  courts." 

"  Article  IV.  —  Qf  deposttioiu  taken  in  this  state,  to  he  uted  in  courts  of  other  states  and 

countries." 

[§  29,  30.  Same  as  enacted,  except  that  in  ^  30,  the  words  ''  or  an/if 
judge  of  the  oounty  eowrts  of  any  county ^^  were  substituted  by  the  legis- 
lature for  ^^or  the  first  or  senior  judge  of  the  county  courts  of  any  county  ^'^ 
as  reported.]  Original  note  to  ^  30.  ''  1  R.  L.  49,  extended  to  cases 
where  a  commission  is  issued,  as  being  of  more  frequent  occurrence, 
and  more  necessary,  than  the  case  provided  for  in  the  statute." 

"Article  V.  —  Of  proceedings  to  perpetuaie  testimony,** 

[5  33.  Same  as  enacted.]  Original  note.  "  1  R.  L.  455,  §  1,  extended 
to  all  cases.  As  the  proceedings  are  at  the  expense  of  the  applicant, 
and  the  testimony  can  not  be  used,  if  the  witness  can  be  produced,  no 
possible  objection  is  perceived  to  allowing  such  measures  of  precau- 
tion to  be  adopted  in  every  case." 

[g  34.  Same  as  enacted.] 

Originai  note.  "  The  3d  subdivision  is  in  place  of  §  6,  p.  458,  which 
seems  too  general,  for  it  deprives  infants  of  the  benefit  of  the  statute 
in  all  cases.  When  they  are  actually  parties  in  court,  in  a  suit  com- 
menced, no  reason  is  perceived  why  testimony  may  not  safely  be 
perpetuated.  It  is  only  in  cases  where  they  may  be  anticipatedpar- 
ties,  that  there  can  be  any  danger." 

[S  35,  36,  37.  Same  as  enacted.]  Original  note  to  %  37.  "  Partly 
new." 

[g  38,  39,  40,  41.  Same  as  enacted.]  Original  note  to  ^  38.  "Kew." 

"  Article  VL  —  OfwitnesseSj  their  privileges^  and  compelling  their  attendance." 

[§  49,  50.  Same  as  ^  42, 43  R.  S.  except  that  the  words  '*  and  legal " 
after  the  word  ''reasonable,^'  in  §  50,  were  stricken  out  by  the  legisla- 
ture.]    Original  note  to  ^  50.  "  1  R.  L.  624,  §  20,  slightly  varied." 

[S  53  to  57.  Same  as  §  46  to  50  R.  S.]  Original  note  to  ^  46. 
**  Extended  to  all  cases."  To  §  57.  "  Provision  on  this  subject  is  made 
in  the  justice  act.  Chap.  2,  Third  Part." 

[S  58,  59.  Same  as  §  51,  52  R.  S.]  Original  note  to  §  58.  "  Declara- 
tory." To  §  59.  "  Declaratory  as  to  the  court ;  as  to  the  oflBcer  and 
judge,  obviously  necessary." 

[S  60,  61.  Saine  as  §  53,  54  R.  S.]  Original  note.  "  Partly  declara- 
tory and  partly  new." 

**  Article  VII. —  Cf  documentary  evidence^  and  ihe  preservation  thereof. " 

[S  62,  63,  64.  Same  as  ^  59,  60,  61.] 

Original  note.  "  The  preceding  sections  are  an  extension  of  the  pro- 
visions of  the  act  concerning  sales  under  mortgages,  ^  7,  1  R.  L.,  374, 
to  all  similar  cases ;  such  as  sales  in  partition,  under  orders  of  surro- 
gates, decrees,  &c.,  and  applied  also  to  other  cases  where  the  publica- 
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lion  may  be  material,  such  as  against  abeoonding  debtors,  foreign 
corporations,  &c.,  when  the  time  of  publication  determines  rights." 

[S  65,  66,  67.  Same  as  ^  59,  60,  61  £.  S.]  Originalnote  to  ^65. 
"  Declaratory."  To  §  67.  "  Title  8,  Chap.  8,  Part  1  E.  8-  and  Tarious 
other  provisions  made  general." 

[S  68.  Same  as  ^  62  E.  S.]  Original  note.  ''  Jt  is  iierhaps  diflBcolt  to 
determine  whether  an  impression  on  paper  alone,  by  an  individual,  is 
a  seal.    It  ought  to  be  declared.  See  5  J.  Rep.  239." 

[S  69  to  72.  Same  as  ^  63  to  66  R.  S.  except  the  concluding  words 
of  the  last  ^,  which  were  reported  "  upon  payment  of  3  cents  for  eaek 
paper  examined.^^ 

Original  vote.  *<  Individuals  fiiequently  have  the  possession  of  papei8» 
which  are  of  no  use  to  themselves,  but  may  be  of  great  value  to  otliei& 
By  providing  a  public  and  safe  place  for  their  deposite,  it  is  beUeved 
that  many  valuable  muniments  of  title  will  be  collected,  and  doour 
ments  essential  to  the  protection  of  individual  rights  will  be  preserved, 
while  the  holders  of  them  will  thus  be  relieved  of  a  burden,  and  dis- 
charge a  duty  which  they  owe  to  community.  With  these  views,  the 
four  last  sections  have  been  prepared." 

[5  73,  74,  75,  76.  Same  as  ^  67,  68,  69,  70  R.  S.]  Original  note.  "It 
is  believed  that  the  preceding  sections  will  afford  an  opportunity  for 
the  safe  deposite  of  wills,  which  will  be  embraced  by  many,  and  firaud 
and  contention  may  thus  be  prevented." 

"Article  VIII. —  Of  Vie  acaminaiiim  of  witnesses  ;  of  certain  rules  of  evidence^  and  fjfevidmes 

in  certain  eases." 

[§  77.  Same  as  §  71  R.  S.J 

Original  note.  "The  question  presented  in  this  section,  is  much  vexed 
in  this  state,  and  seems  to  require  positive  legislative  enactment,  to 
put  it  at  rest;  vide  7  Ctowen,  178.  In  England,  in  the  case  of  Lord 
Melville,  reported  at  large  in  1  Hall's  Am.  Law  Journal,  223,  the 
opinion  of  eight  judges  and  the  chancellor  against  that  of  four  judges, 
was,  that  a  witness  was  bound  to  answer.  A  declaratory  act  was, 
however,  passed,  46  George  lU,  ch.  37,  from  which  the  preceding 
section  is  taken.  In  Pennsylvania  and  Kentucky,  the  rule  is  as  pro- 
posed in  this  section.  4  Serg.  &  R.  399;  3  Littel's  Rep.  221." 

[g  78.  Same  as  §  72  R.  S.] 

Original  note.  "In  a  case  which  occurred  some  years  since  in  the 
court  of  sessions  in  New  York,  at  which  De  Witt  Clinton  presided,  it 
was  held  that  auricular  confessions  made  to  a  Catholic  priest,  were  not 
to  be  divulged.  Although  contrary  to  the  principle  of  the  Englldi 
decisions  (see  4  Term  Rep.  579-80),  this  decision  is  believed  to  have 
received  general  approbation  in  this  country.  It  was  admitted  and 
recognized  by  Justice  Van  Ness,  in  the  case  of  Christian  Smith, 
reported  in  2d  City  Hall  Recorder,  p.  80;  and  a  distinction  taken 
between  such  confessions  as  were  made  in  the  course  of  discipline, 
and  such  as  were  made  to  a  clergyman  as  an  advjser  and  friend.  The 
rule  is  too  important  to  be  left  in  its  present  state,  and  it  is  therefore 
proposed  to  give  it  the  sanction  of  legislative  authority." 

[§  79.  Same  as  §  73  R.  S.] 

Original  note.  "In  4  Term  Rep.  580,  BuUer,  J.  (to  whom  no  one  will 
attribute  a  disposition  to  relax  the  rules  of  evidence),  said  it  waa 
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*much  to  be  lamented'  that  the  informatloii  specified  in  this  section 
was  not  privileged.  Mr.  Phillips  expresses  the  same  sentiments  in 
his  Treatise  on  Evidence,  p.  104.  The  ground  on  which  communica- 
tions to  couTtad  are  privileged,  is  the  supposed  necessity  of  a  full 
knowledge  of  the  facts,  to  advise  correctly,  and  to  prepare  for  the 
proper  defence  or  prosecution  of  a  suit.  But  surely  the  necessity  of 
consulting  a  medical  adviser,  when  life  itself  may  be  in  jeopardy,  is 
still  stronger.  And  unless  such  consultations  are  privileged,  men  will 
be  incidentally  punished  by  being  obliged  to  suffer  the  consequences  pf 
iiquries  without  relief  from  the  medical  art,  and  without  conviction 
of  any  offence.  Besides,  in  such  cases,  during  the  struggle  between 
legal  duty  on  the  one  hand,  and  professional  honor  on  the  other,  the 
latter,  aided  by  a  strong  sense  of  the  ii\justice  and  inhumanity  of 
the  rule,  will,  in  most  cases,  furnish  a  temptation  to  the  perversion  ot 
concealment  of  truth,  too  strong  for  human  resistance.  In  every  view 
tiiat  can  be  taken  of  the  policy,  justice  or  humanity  of  the  rule,  as  it 
exists,  its  relaxation  seems  highly  expedient.  It  is  believed  that  the 
proposition  in  the  section  is  so  guarded,  that  it  cannot  be  abused  by 
applying  it  to  cases  not  intended  to  be  privileged." 

[S  86.  Substantially  same  as  ^  74  B.  S.] 

Original  Twte.  "  The  practice,  as  now  firmly  established,  see  20  John. 
Eep.  144,  allows  a  party  to  the  action,  to  prove  the  loss  of  an  instru- 
ment by  his  own  oath.  In  cases  of  notes,  and  other  evidences  of  debt, 
the  only  receipt  which  the  debtor  often  thinks  is  necessary  to  take, 
is  the  destruction  of  the  instrument.  In  such  cases,  and  in  many 
others,  the  oath  of  the  opposite  party  may  explain  the  apparent  loss. 
At  all  events,  it  seems  but  just  to  afford  the  same  opportunities  to 
both  parties  equally,  to  be  examined  on  oath.'' 

[S  87.  Substantially  same  as  ^  75  £.  S.    ^  88.  Same  as  ^  76  B.  S.] 

Original  note.  ''The  case  of  JRowley  vs.  BaU^  in  3d  Oowen,  312, 
shows  the  necessity  of  the  above  provision.  The  only  remedy  of  the 
loser  of  the  note,  is  by  an  application  to  the  court  of  diancery,  merely 
because  that  court  has  the  power  to  require  an  indemnity,  which  the 
common  law  courts  do  not  possess.  No  reason  is  perceived  why 
these  courts  are  not  as  competent  to  the  execution  of  such  a  simple 
power,  as  the  court  of  chancery." 

[5  94.  Same  as  §  79  B.  S.] 

Original  note.  "The  courts  have  been  long  struggling  against  tech- 
nical and  immaterial  variances,  see  John.  Dig.  Pleading,  II.  i.  and 
V.  f.  where  the  cases  are  collected.  It  is  a  reproach  to  the  practice  of 
the  law,  more  sensibly  felt  by  the  community  at  large,  probably,  than 
any  other  defect,  that  parties  are  turned  out  of  court  upon  firivolous 
objections  for  mistakes  and  variances.  The  above  section  is  proposed 
to  confer  directly  upon  the  courts,  the  power  to  avoid  sucn  conse- 
quences, to  prescribe  a  plain  and  practical  rule  for  their  discretion, 
and  somewhat  to  enlarge  their  authority." 

[§95,  96.  Same  as  ^  80,  81  B.  S.] 

Original  note.  "  The  question  presented  in  the  first  of  the  two  last 
sections,  is  involved  in  much  doubt,  see  11  East.  578;  3d  Day,  493; 
3d  Cow.  623.    The  rule  proposed  seems  most  just.    The  last  section 
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is  deolaratory  of  the  role  believed  to  exist,  but  sometimes  questtoned. 
It  necessarily  follows  upon  the  preceding." 

"  A.RTICLE  IX. —  Of  (he  administration  of  oaffis  and  affirmaUons.'* 

[5  97.  Same  as  §  82  R.  S.  Original  note.  **Taken  from  ^  15  1  R-  L* 
386,  necessary,  as  introductory  to  the  subsequent  sections." 

[^  98.  Same  as  ^  83,  except  that  the  beginning  of  the  section  was 
reported  as  follows:  '' Every  person  who  shaU  declare  thut  he  has  con- 
sdenUous  scruples  against  the  mode  of  taking  an  oath  in  the  last  section 
prescribed^  shall  be,"  &c.  &c.] 

Origi^ial  note.  *'Ib.  varied  by  saying  '^in  the  presence  of,"  instead 
of  swearing  hy^  and  in  making  the  lifting  up  the  hand  discretionary, 
which  to  many  are  more  objectionable  than  kissing  the  gospels." 

r§  99.  Same  as  §  84  R.  S.]     Original  note.  "^  16,  varied." 

[§  100.  Same  as  ^  85  R.  S.  Original  note.  "The  courts  have  fre- 
quently adopted  the  symbol  of  the  cross  in  swearing  GhristiaDS  of 
certam  denominations,  from  a  belief  that  it  was  more  obligatory  on 
the  conscience  of  the  witness.  The  authority  for  so  doing,  might  be 
questioned,  and  it  is  conceived  better  to  sanction  it  by  law." 

[§  101.  Same  as  ^  86  R.  S.]  Original  note.  "According  to  the  com- 
mon law,  1  Phillips,  19,  &c.  Inserted  here  for  information  to  magis- 
trates, as  declaratory,  and  in  order  to  include  it  in  the  subsequent 
general  provisions. 

[S  102.  Same  as  §  87  R.  S.] 

Original  note.  "New*  Intended  as  a  substitute  for  the  preliminary 
I)art  of  ^  16, 1  R.  L.  386,  which  requires  that  a  person  should  believe 
'in  the  existence  of  a  Supreme  Being,  and  a  future  state  of  rewards 
and  punishments,'  before  he  can  be  admitted  to  testify  by  making  a 
declaration  or  affirmation.  It  is  not  perceived  why  this  pre-requisite 
should  be  confined  to  that  particular  mode  of  testifying,  and  if  any 
legislative  declaration  is  made  on  the  subject,  it  would  seem  that  it 
should  be  general,  and  applicable  to  all  modes  of  swearing.  Finding 
this  in  the  existing  statute,  the  Revisers  could  not  omit  submitting 
some  provision  on  the  subject.  That  in  the  above  section  is  proposed 
as  the  most  definite,  the  least  liable  to  cavil,  and  the  best  adapted  to 
the  existing  state  of  society.  It  embraces  the  case,  not  only  of  many 
denominations  of  Christians,  but  of  believers  in  other  religious  tenets, 
and  of  Pagans,  who  must  frequently  be  called  on  to  testify.  The 
cases  on  the  subject  are  in  2  Gowen,  432;  18  J.  Rep.  103." 

[S  103.  Same  as  ^  88  R.  S.] 

Original  note.  "The  above  proposition  is  strongly  urged  by  Judge 
Swift,  in  his  Treatise  on  the  Law  of  Evidence,  p.  49,  ^;  sanctioned 
by  the  supreme  court  of  Connecticut,  in  4  Day's  Rep.  51,  and  by  Ch. 
J.  Spencer,  in  giving  the  opinion  of  the  court  in  18  J.  Rep.  104,  &c. 
Such  a  declaration  is  not  on  oath;  the  inquiry  itself  tends  to  degrade 
the  witness;  he  may  thus  be  compelled  to  disgrace  himself;  and  it 
proceeds  on  the  principle,  that  the  simple  declaration  of  the  witness 
is  to  be  credited,  in  order  to  determine  whether  his  oath  is  to  be 
credited!  The  reasoning  in  the  authorities  referred  to,  will  be  found 
very  satisfactory  in  favor  of  the  principle  adopted  in  the  preceding 
section." 
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[S  104.  Same  as  ^  89  B.  S.  Original  m>te.  ^' A  neceBsary  exoeptioiii 
founded  on  a  remark  in  18  J.  £.  105." 

[S  105.  Same  as  §  90  B.  S.]  Original  note.  "Part  of  §  16, 1  E.  LJ 
386,  extended  and  made  general." 

«  Tttlb  IV.—  Of  the  trial  of  issues  of  fact:' 
"Article  I. — General  provisions  concerning  trials,  and  the  proceedings  preparatoi-y  thereto" 

'  [§  2.  Same  as  enacted,  except  that  the  words  ''at  a  eircuit  court  or 
sittings j^^  before  "in  the  county, '^  in  sub.  1,  were  stricken  out  by  the 
legislature;  and  in  sub.  3,  the  words  ''where  the  venue  shall  be  laid,'* 
substituted  for  **  where  the  cause  of  action  arose,''  as  reported.] 

Origin^  note.  "Part  of  ^  1, 1  E.  L.  325.  It  is  difficult  to  extract  a 
very  definite  rule  firom  the  various  cases  on  this  subject.  Much  must 
necessarily  depend  on  the  discretion  of  the  court.  The  above  section 
is  believed  to  contain  the  great  outlines  of  the  practice,  as  nearly  as 
they  can  be  well  stated,  with  a  very  slight  variation,  perhaps,  in  so 
much  of  the  second  subdivision,  as  relates  to  actions  on  the  case  for 
iiQuries  to  persons  and  personal  property.  See  Tidd,  523." 

[%  3.  Same  as  enacted,  except  that  the  words  "  or  against  any  person 
specially  appointed  to  execute  the  duties  of  such  officers,"  were  inserted 
by  the  legislature.] 

Original  note.  "  1  B.  L.  155,  ^  1,  varied  by  substituting  a  discon- 
tinuance instead  of  a  verdict  of  not  guilty,  which  precludes  any  other 
action,  and  seems  an  unnecessary  rigor  for  what  may  often  be  an 
incidental  mistake,  and  the  less  necessary,  as  double  costs  are  given 
to  the  defendant." 

[S  4.  Same  as  enacted.]  Original  n4>te.  "Declaratory  in  part,  and 
partly  taken  from  1  B.  L.  50." 

[S  5.  Same  as  enacted.]  Original  note.  "^  2,  1  B.  L.  325.  The 
present  nisi  prius  clause  is  a  very  unnecessary  and  unmeaning  form, 
and  serves  no  other  purpose  but  to  load  down  the  record  with 
verbiage." 

[§  6.  Same  as  enacted,  except  that  the  words  after  "circuit  court," 
were  added  by  the  le^ature.]  Original  note.  "Conformable  to 
practice." 

[S  8  a«  reported;  enacted  with  variations  ^7  S.  S.] 

Original  note.  "^  3, 1  E.  L.  326,  varied  by  adding  the  latter  provi- 
sion, in  conformity  to  the  rule  of  the  supreme  court.  Varied  also  by 
providing  for  the  case  of  several  defendants  (see  Tidd,  681-2,  and  for 
the  case  of  a  change  of  residence,  see  15  J.  Bep.  399.  The  residue 
of  the  section,  relating  to  countermand  and  costs,  belongs  to  the 
chapter  of  costs,  where  it  will  be  proposed  to  give  the  courts  a  dis* 
eretion." 

[S  9.  Same  as  ^  8  B.  S.]  Original  note.  "§  10,  1  B.  L.  328,  varied. 
A  notice  of  trial  to  the  clerk  is  wholly  unnecessary,  where  a  note  of 
issue  is  served.  Nor  is  there  any  necessity  of  having  the  note  served 
on  the  clerk  eight  or  fourteen  days  before  the  court." 

[S  10.  Sanae  as  ^  9  B.  S.]  Original  note.  "New.  In  the  language 
of  the  supreme  court,  in  7  Oowen,  512,  the  venire  4n  this  state  is  the 
merest  form,  and  has  no  effect  in  the  cause.'  It  is  therefore  proposed 
to  abolish  it." 
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'' Abticlb  n. — Of  iht  rHum  and  summoning  of  jusronT 

[S  13, 14.  Same  as  enacted  %  12, 13  R.  S.  except  that  the  words  in 
%  14,  ^^one  jwnyr  for  every  ten  male  citizens  of  fuU  age^  whose  names 
appear  on  such  roUs"  were  imported,  instead  of  *^  suitable  persons  to 
serve  asjurorSy'  as  enacted;  and  in  sub.  1,  same  section,  the  following 
words  were  reported  after  ''juries^^'  ''by  reason  of  leing  firemen^  mewir 
hers  of  uniform  companies^  or  otherunse.** 

Original  note.  "  Partly  taken  from  §  9, 1 R.  L.  327.  See  note  to  §  28." 

[g  15  to  18.  Same  as  enacted.] 

[S  21,  22,  23.  Same  as  enacted  <^  20, 21, 22  R.  S.  except  that  in  %  22, 
instead  of  the  words  ''returning  jurors^*^  as  enacted,  the  following 
were  reported:  "ascertaining  the  number  of  jurors  required  to  le  Jkr- 
nished.^^}  Original  note.  ''The  two  last  sections  taken  in  principle 
fix)m  the  act  of  1826,  p.  131." 

[.§  24.  Same  as  ^  21  R.  S.    ^  25  to  28  not  enacted.] 

Original  note  to  ^  28  and  preceding  sections.  "  ^  13, 1  R.  L.  329,  which 
requires  certain  town  officers  to  return  jurors  annually,  is  attended 
with  great  difficulty  in  practice,  operates  unequally,  and  frequently 
fails  to  produce  such  a  selection  of  jurors  as  the  act  contemplates. 
Persons  are  returned  as  jurors,  without  regard  to  any  other  qnalifica- 
tion  than  their  property.  It  is  often  deemed  a  biuden,  and  town 
officers  desire  to  diminish  its  weight,  by  increasing  the  number  who 
are  to  bear  it.  The  value  of  the  trial  by  jury  depends  wholly  upon 
the  integrity  and  intelligence  of  those  who  compose  that  jury.  No 
surer  means  of  rendering  it  useless  as  a  check  upon  courts,  or  of 
degrading  it  in  the  estimation  of  the  community,  could  be  devised, 
than  the  trustiog  it  to  worthless  or  incompetent  hands.  In  its  origin, 
a  jury  was  the  result  of  selection.  In  England,  and  in  many  of  tiie 
states,  the  sheriffs  to  this  day  select  jurors.  The  evils  arising  from 
the  supposed  partiality  of  the  officer,  are  corrected  by  allowing  stmck 
or  special  juries,  freely.  We  have  sought  to  correct  them,  by  an 
indiscriminate  drawing  of  all  persons,  and  in  doing  so,  have  run  into 
an  opposite  extreme,  and  lost  sight  of  the  main  object.  Selection 
will  be  produced  by  limiting  the  number  to  be  returned;  and  when 
the  principles  on  which  the  choice  is  to  be  made,  are  prescribed,  it  is 
believed  that  the  result  must  be  an  improvement  in  the  charact^  of 
the  juries.  These  considerations  have  induced  the  Revisers  to  pre- 
pare the  preceding  sections,  which  conforms  to  the  present  law,  exoefit 
in  the  limitation  of  the  number  of  jurors  to  be  returned,  and  the  pro- 
visions necessary  to  guard  against  any  deficiency. 

'^In  addition  to  the  existing  qualifications  of  jurors,  it  is  proposed 
to  allow  competent  i)ersons,  assessed  as  owning  personal  property  to 
the  amount  of  $250,  to  be  selected.  In  cities  and  trading  plao^ 
many  citizens  well  qualified  to  act  as  jurors,  are  not  freeholders.  In 
many  counties  and  towns  (Laws  of  1815,  p.  258;  1819,  p.  260),  and 
in  the  cities  of  New  York,  Albany  and  Hudson  (1  R.  L.  327,  ^  8^, 
citizens  possessed  of  personal  property,  are  now  by  special  laws 
authorized  to  act  as  jurors.  The  general  provisions  proposed  will 
reach  all  these  cases;  while  all  danger  of  abuse  will  be  prevented  hf 
the  power  of  selection  given  to  the  town  officers/' 

[§  29  to  34.  Same  as  <^  24  to  29  R.  S.] 
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Original  note  to  ^  M.  "IE.  L.  328,  ^  11,  varied  by  omitting  two 
grounds  on  which  a  name  may  be  rejected,  viz.,  absence  from  the 
eonnty,  and  the  persons  not  being  qualified.  It  is  supposed  that 
the  discretion  should  be  very  limited.  Varied,  also,  in  requiring  a 
minute  of  the  drawing  to  be  kept,  the  utility  of  which  it  is  supposed 
will  be  obvious,  as  well  to  guard  against  any  impropriety,  as  to  afford 
evidence  of  the  persons  drawn." 

[S  39,  40.  Same  aa  §  34,  35  E.  S.]  OHginai  note  to  ^  40.  "New ; 
declaratory  of  the  usual  practice  of  courts." 

[S  42  to  45.  Same  as  §  37  to  40  R.  S.]  Original  note.  "Many  of 
these  provisions,  although  new  in  form,  are  conformable  to  usage.  It 
is  believed  that  there  will  be  great  utility  in  prescribing  them  specifi- 
cally." 

[g  46  to  50.  Same  as  ^1  to  45  R.  S.]  Original  note.  "  These  sec- 
tions are  new,  and  are  intended  to  supply  an  omission  which  has 
sometimes  been  found  very  inconvenient." 

"Article  III. — 0/ spedtd juries.^' 

IS  31-  Same  as  enacted  ^  46  R.  S.]  Original  note.  "  1  R.  L.  333, 
^  22.  Language  slightly  altered  to  express  the  construction  given  in 
1  J.  R.  141." 

[g  62  to  57.  Same  as  ^7  to  52  R.  S.]  Original  note.  "  1  R.  L. 
333,  ^  22,  varied  so  as  to  have  the  striking  done  by  the  clerk  who  has 
the  names  of  the  jurors  instead  of  the  clerk  of  the  supreme  court,  and 
varied  in  other  respects." 

"  Artiolb  IV.—CftHal  and  its  ineidmU." 

[§  58.  Same  afi  enacted  ^  63  R.  S.  except  that  the  concluding  words, 
**anff  law  or  usage  to  the  contrary  notwithstandingy^^  were  omitted  by 
the  legislature.] 

Original  note.  "  Intended  to  repeal  the  24th  section,  1  R.  L.  334, 
which  gives  a  jury  of  one-half  aliens,  in  all  trials  between  citizens  and 
aliens;  a  provision  which  has  fallen  into  disuse,  and  the  utility  of 
which,  at  this  day,  is  not  perceived." 

[§  59,  60.  Same  as  ^  64,  56  R.  S.]  Original  note.  "  Last  clause  of 
§  60  taken  from  35  Hen.  VIH,  ch.  6." 

[S  61.  Same  as  ^  56  R.  S.] 

Original  note.  "  In  7  Oowen,  720,  the  supreme  court  dedded  that 
the  clerk  being  an  attorney  for  either  party,  was  not  a  good  cause  of 
challenge.  It  would  seem  proper  to  extend  the  principle,  as  proposed 
in  this  section,  for  the  reasons  given  in  the  case  cited  by  the  court, 
that  the  manner  of  drawing  excludes  all  danger  of  abuse.  If  not  so 
extended,  provision  should  be  made  for  the  drawing  by  an  indifferent 
person." 

IS  62.  Same  aa  ^  57  R.  S.] 

Original  note.  "  In  5th  J.  R.  133,  the  supreme  cotu*t  held  a  challenge 
to  the  array,  that  the  jury  was  summoned  by  the  sheriff  who  was 

Elaintiff,  good,  on  the  ground  that  he  might  omit  to  summons  such  as 
e  supposed  to  be  unfriendly.  It  is  conceived  that  this  objection  may 
be  removed,  and  an  attempt  has  been  made  in  the  foregoing  section 
to  do  so.  In  practice,  the  venire  to  a  coroner  is  mere  form,  as  he 
invariably  annexes  a  panel  of  the  same  Jurors  drawn  by  the  clerk.    It 
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is  supposed  that  challenges  to  the  jnrors  individually,  for  any  bias  or 
pre-conoeived  opinion,  unll  afford  a  suflScient  check  to  any  ptobaMe 
abuse  by  sheriflb.  If,  howeyer,  it  is  desired  to  retain  the  piindpie  of 
a  challenge  in  this  case,  the  following  section  might  be  sabstitated  for 
the  foregoing." 

13 63  to  70.  Same  as  ^68  to  ^65  R.  S. except  that  in  the  lattn  ^ 
the  words  ^^or  if  he  be  a  party  in  such  issue^  some  other  person  to  ie 
appointed  hf  the  e/owrt^^  were  inserted  by  the  legislatoie.} 

Original  note.  "  It  is  a  prevalent  idea  at  the  drcoits,  that  in  order  to 
have  a  jnry  of  tales,  &c,  there  mnst  be  at  least  one  of  the  regular 
jurors*  It  has  ofiten  been  found  extremely  inconvenient  in  practice ; 
and  as  its  utility  is  not  perceived,  it  is  proposed,  in  the  above  secticHiY 
to  abrogate  the  supposed  rule." 

[3  71.  Same  as  ^  66  R.  S.]  Oriffinal  note.  ''Partly  from  act  of 
1826,  p.  358 ;  and  as  some  of  the  details  are  there  prescribed,  it  is 
deemed  useAil  to  enumerate  others,  which  tend  to  insure  an  impartial 
drawing." 

IS  72,  73,  74.  Same  as  ^  67,  68,  69  R.  S.]  Original  note  lo  ^  74. 
"  1  R.  L.  526,  ^  30,  for  the  first  part  of  this  section ;  the  residue  new, 
but  declaratory  of  a  principle  that  has  been  sometimes  disregarded.** 

[§  75.  Same  as  ^  70  R.  S.]  Original  note.  ''  1  R.  L.  334,  ^  26,  omit- 
ting the  provision  for  a  common  informer,  and  slightly  varying  the 
language  in  other  respects." 

[S  76,  77,  78.  Same  as  %  71,  72,  73  R.  S.]  Original  note  to  ^7S. 
"  Founded  on  10  J.  R.  312.    Vide  note  to  ^  84." 

[§  79,  80,  81.  Same  as  ^  74,  75,  76  R.  S.] 

Original  note  to  ^  81.  ''  By  the  existing  practice,  the  court  will  not 
allow  both  a  bill  of  exceptions  and  a  case  to  be  argued.  But  a  bill 
does  not  present  the  question  whether  the  verdict  was  contrary  te 
evidence ;  which  it  is  conceived  a  party  should  not  be  prohibited  from 
presenting,  because  he  has  also  objections  to  the  testimony  itself." 

[g  82,  83,  84.  Same  as  ^  77,  78,  79  R.  S.]  Original  note.  "  Part  of 
^  8,  1  R.  L.  326.  The  6tb  %  has  been  entirely  omitted,  and  in  place 
of  it,  the  preceding  sections  have  been  prepared  conformably  to  the 
existing  practice,  and  the  principle  of  the  act  of  1817,  p.  334." 

[g  85  to  88.  Same  as  §  80  to  83  R.  S.]  Originainote  to  ^  88.  "  New; 
proposed  to  save  the  endless  and  needless  continuances  entered  on  the 
rolls  of  the  supreme  court ;  it  is  adopted  from  a  similar  provision  eon* 
coming  courts  of  common  pleas,  ^  11,  2  R.  L.  148." 

"Tttlb  V. —  0/ amending  pleadings  and  proceedings.^ 
[5  1.  Same  as  enacted.]  OrigincA  note.  "  The  power  of  courts  to 
amend  proceedings  while  they  are  fn  paper,  is  independent  of  the 
statute,  2  Wilson,  148 ;  Gilb.  C.  P.  114.  It  seems  proper  to  declare  it, 
as  it  is  already  contained  in  the  statute  of  amendments,  1  R.  L.  117, 
%  1.  See  18  J.  R.  510." 

[S  2  to  6.  Same  as  enacted.]  Original  note  to%%  '*  Oonfoimable 
to  practice ;"  to  %  3.  "  Conformable  to  the  current  of  authority,  9  J. 
R.  386  ;  to  ^  6.  "  In  3  Oaines'  Rep.  151,  the  supreme  court  held  audi 
a  defect  amendable ;  but  in  16  J.  R.  137,  they  reversed  a  judgment  on 
that  account.  It  is  certaiufy  within  the  spirit  of  the  act,  and  diouM 
be  included  in  its  words."      -' 
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[S  7,  8.  Same  aa  enacted.]  Original  note.  ''  The  two  preceding; 
sections  are  taken  from  ^  6, 1  R.  L.  118,  with  Blight  alterations  in  sub* 
stance,  in  a  few  cases.  The  alterations  have  b^n  merely  to  enlarge 
some  proTisions,  according  to  the  construction  given  by  our  courts,  or 
to  embrace  similar  cases  in  the  statute,  so  as  to  avoid  repetition  as 
much  as  possible.  The  attempt  to  class  the  different  provisions,  and 
rescue  Qiem  from  the  verbiage  in  Which  they  are  enveloped,  has  been 
made  from  a  ccmviction  of  its  great  necessity,  while  it  is  believed  none 
have  escaped  which  ought  to  be  retained." 

[g  9.  Same  as  enacted.]  Original  note.  ^  ^  3,  1  R.  L.  118,  forbids 
amendments  in  any  term  after  that  in  which  judgment  was  rendered; 
a  provision  totally  and  necessarily  disregarded  in  practice.  The  pre- 
ceding is  proposed  as  a  substitute  for  it." 

[g  10.  Same  as  enacted,  except  that  the  words  ^^and  prohibitiont^^ 
were  inserted  by  the  legislature.] 

Original  note.  *'  Extended  to  i>enal  actions.  If  such  actions  are  to 
be  allowed  at  all,  it  is  not  perceived  why  they  should  be  subject  to 
more  severe  rules  of  pleading  than  other  actions,  nor  why  mere  tech- 
nical objections  to  the  form  of  proceeding  in  them  should  be  encouraged. 
It  seems  incongruous  to  say  that  penal  actions  are  necessary  to  en- 
force the  laws,  and  yet  render  <^em  as  odious,  complicated  and 
difficult  as  possible." 

"Tttle  VI. —  Cf  the  powers  and  duties  ofsheriffli^  coroners  and  other  officers^  m 
the  arrest  ana  imprisonment  o/ persons  in  dvil  actions;  in  the  return  and 
execution  of  process  ;  and  in  certain  other  cases.^^ 

"  Artioh  L — O/ihe  arrest  of  persons  on  civd  process  " 

[S  2.  Same  as  enacted,  except  that  the  words  "  while  such  person  is 
in  his  custody,*'  were  inserted  by  the  legislature.]  Originai  note. 
•*  Varied  by  omitting  the  clause  which  allows  an  officer  to  receive 
what  a  prisoner  may  agree  to  give  for  such  indulgences." 

[S  3  to  7.  Same  as  enacted.]  Original  noU  to  ^  3,  6.  ''  Same  sec- 
tion somewhat  varied." 

"  Abtiolk  II. —  Of  ihe  imprisonment  of  persons  arrested  on  cwQ  process'' 

[§  9  OA  reported;  adopted  with  a  material  extension  ^  9  jB.  S."] 
Original  noU.  ''  1  R.  L.,  527,  ^  34.  It  is  submitted  whether  the 
time  has  not  arrived,  when  the  imprisonment  of  females  should  be 
altogether  abolished,,  except  for  costs  of  suits  wantonly  brought  by 
them.  If  the  suggestion  be  approved,  the  following  may  be  substi- 
tuted for  the  preceding  section :" 

''  §  9.  No  female  fthall  be  imprisoned  on  any  mesne  process  in  a  civil  action;  nor  upon 
any  execution  in  such  action,  unless  ihe  same  be  awarded  against  her  for  the  costs  of  a  smt 
brought  by  her,  while  single,  in  her  own  name." 

[§  14  to  20.  Same  as  enacted.] 

Original  note.  **  The  18th  ^  referred  to,  1  R.  L.,  432,  provides  that 
the  limits  of  the  designated  jail,  shall  be  the  jail  of  the  county  for 
whose  use  the  designation  is  made.  The  probable  consequence  is, 
that  the  prisoners  already  on  the  limits  of  the  first  county,  must  be 
removed,  and  those  afterwards  committed  in  that  county,  must  also 
go  on  the  limits  of  the  other.    Such  a  consequence  could  not  have 
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been  intended,  and  to  remove  all  doubts  on  the  subject,  the  thiee  pre- 
ceding sections  are  proposed." 

[S  21  to  27.  Same  as  enacted.] 

Original  note  to  §  21,  22.  *•  lb.  ^  19,  varied."  To  ^  24.  "  Made  gen- 
eral." To  ^  25,  26,  27.  ''  During  the  time  of  '  a  great  sickness  in 
London,  in  1625  and  1637,'  there  was  much  discussion  respecting  the 
disposal  of  the  prisoners  confined  there.  The  Judge  held  that  a  hdbetu 
corpus  would  not  justify  an  officer  in  keeping  them  out  of  prison.  Ore. 
Oh.  14,  but  thought  the  court,  by  rule,  might  appoint  some  fit  place 
as  a  jail,  Oro.  Gh.,  466.  It  is,  at  least,  very  questionable  whether  such 
a  power  exists  in  the  courts  of  this  state.  But  if  it  does,  the  emergen- 
cies provided  for  in  the  three  last  sections,  may  occur  when  the  court 
is  not  in  session.  All  doubt  on  the  subject  diould  be  removed,  mid 
an  easy  mode  of  removing  prisoners,  with  safety  to  the  public,  should 
be  provided.    This  has  b^n  attempted  in  the  preceding  sections." 

[S  28.  Same  as  enacted,  except  that  the  woi^  '*  and  in  case  there  is 
more  than  one  jail  in  any  county,  a  physician  to  eachjaU^^*  were  inserted 
by  the  legislature.  Original  note.  **  ^  24,  1  B.  L.,  433,  extended  for 
purposes  that  will  be  seen  in  the  succeeding  sections." 

[S  29  to  32.  Same  as  enacted.]  Original  note  to  ^  30.  ''New; 
deemed  necessary  to  give  eflFect  to  the  previous  section." 

"  Abtiolk  III. — Of  the  KberUet  ofjailB^  and  admitting  prwmen  tkoptioJ* 

*'  S  37.  But  in  the  counties  of  New  York,  Oolumbia,  Bensselaer  and 
Schenectady,  the  liberties  of  the  jails  shall  not  be  altered,  or  enlarged 
so  as  to  comprehend  a  larger  space  than  one  hundred  and  sixty  acres." 
Original  note.  ''  This  results  from  %  2,  act  of  1822,  p.  72,  and  ^  4,  1  R 
L.,  428." 

[S  39.  Same  as  enacted.] 

Original  note.  ^'  The  object  of  these  sections  is  to  furnish  all  reason- 
able means  of  information  to  prisoners,  so  that  they  may  not  inn<h 
cently  expose  their  baU  to  loss. 

**  There  are  various  acts  extending  or  prescribing  the  jail  limits  oi 
different  counties,  but  it  is  believ^  that  none  exceed  500  acres  in 
extent,  except  in  Yates.  It  has  been  thought  better,  therefore,  to 
leave  them  subject  to  the  general  law  which  enables  the  courts  of 
common  pleas  to  establish  liberties  not  exceeding  500  acres." 

[§  40.  Same  as  enacted.]  Original  note  to  sub.  3.  ''  See  1  Gaines* 
B.,  252." 

[S  42.  Same  as  <^  47  B.  S.]  Original  note.  '' "the  words  'or  of  any 
prisoner  who  would  be  entitled  to  the  liberties  of  any  jail  upon  ezeeuting 
such  bondi^  new.  This  section  inserted  to  remove  a  doubt  expressed 
in  9  J.  E.,  284;  7  J.  B.,  477." 

[S  43,  44.  Same  as  enacted.]  Original  note  to  §  43.  "  ^  6, 1  B.  L., 
429,  varied  to  conform  to  subsequent  sections." 

[^  45.  Same  as  <^  48  B.  S.]  Original  note.  '*  Oonformable  to  Bany 
V.  Mandell,  10  J.  B.,  563," 

[S  46.  Same  as  <^  49  B.  S.]  Original  note.  <' Ck>nformable  to  6  J. 
B.,  158 ;  7  do.  168,  with  a  variation  which  seems  necessary  to  allow 
proof  of  payment,  release,  &c." 

[S  47  to  50.  Same  as  ^  50  to  53  B.  S.]  Original  noU.  ''  These  sec- 
tions are  intended  to  expedite  parties,  and  afford  relief  to  sherifBs^  who 
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may  have  a  bond  with  very  responsible  snreties  who  may  become 
irresponsible  daring  the  delay  incidenfr  to  such  causes.  The  cause 
having  been  once  contested  on  the  merits,  there  is  no  reason  for 
another  trial  at  the  risk  of  the  sheriff.'* 

[§  61.  Same  as  ^  54  R.  8.]  Original  note.  "  The  first  part  of  this 
section  instead  of  ^  9,  1  R.  L.,  430,  which  does  not  provide  for  all  the 
cases ;  the  latter  part  in  conformity  to  7  J.  Rep.,  163.*' 

[3  52.  Same  as  ^  55  R.  S.]  Original  ndte.  "  Varied  in  authorizing 
an  assignment  to  be  made  by  an  under-sheriff,  instead  of  the  execu- 
tors, &c,  of  the  sheriff,  who  may  have  none.*' 

B  83.  Same  as  §  56  R.  8.] 

Original  note.  "  ^  7, 1  R.  L.,  430.  It  is  defective  in  prescribiug  the 
amount  of  the  plaintiffs  recovery  only  in  one  case,  where  the  defend- 
ant was  imprisoned  on  execution.  An  effort  has  been  made  in  the 
preceding  section  to  supply  the  omission.  (1)  Oonformable  to  the 
existing  statute.  (2)  Oonformable  to  IJ.  R.,  215 ;  7  J.  Rep.,  189.  (3) 
9  J.  Rep.,  300 ;  6  do.,  270." 

[S  54.  Same  as  §  57  R.  8.]  Original  note.  "  Last  clause  of  §  7, 
varied  slightly,  after  making  his  election  to  prosecute  for  an  escape 
before  the  assignment,  the  party  could  not  prosecute  the  sheriff  for 
any  committed  thereafter." 

[S  55.  Same  as  ^  58  R.  8.]  Original  note.  **  Declaratory  of  a  con- 
8tructioiL  of  the  act  that  seems  conformable  to  the  decisions,  vide  9  J. 
B.,  300,  &c.,  10  do.  663." 

[S  56,  67.  Same  as  ^  59,  60  R.  8.]  Original  note.  ''%8  confines  the 
power  of  the  court  to  case^^  of  negligent  escape,  and  is  the  same  in 
principle  with  the  foregoing,  only  that  the  latter  defines  the  case  with 
more  precision." 

"  Article  IV. — Ofeacapef,  and  (heliaJnlity  ofsherifi  ikertfory 

[g  58.  Same  as  §  61 R.  8.,  except  that  the  words  "  or  committed/or  mis- 
conduct in  the  cases  prescribed  by  Imo^^^  were  inserted  by  the  legislature.] 

Original  note.  **  §  19, 1  R.  L.,  426,  and  ^  21,  ib.  426,  varied.  This 
section  being  intended  to  apply  to  those  cases  only,  where  a  prisoner 
is  required  to  be  kept  in  close  confinement,  the  expressions  in  ^  21, 
^  upon  mesne  process^  or  in  execution,'  are  omitted,  sa  in  those  cases 
the  sheriff  has  the  right  to  admit  a  prisoner  to  the  liberties,  even  with- 
out a  bond,  see  3  J.  0.  73,  and  6  J.  R.,  121,  and  of  course  their  going 
at  large  within  the  liberties,  is  not  an  escape.  The  foregoing  and  t^e 
next  sections,  are  intended  to  present  the  ktw  as  it  is." 

[%  59,  60,  61.  Same  as  %  62, 63,  64  R.  8.] 

Original  note  to  §  61.  "  §  23  varied  in  omitting  that  part  which  re- 
quires that  the  sheriff  should  plead  and  swear  that  the  escape  was 
made  without  Ms  knowledge;  for  it  may  be  made  by  force,  or  in  such 
a  way  that  it  could  not  be  prevented,  especially  from  liie  liberties. 
The  intent  of  the  statute  will  be  better  satisfied  by  omitting  that  pro- 
vision, while  a  defendant  will  not  be  tempted  to  an  evasion  under 
oath,  of  the  words  of  the  act.  The  section  is  exticnded  also  to  meet 
the  case  of  a  voluntary  return,  according  to  10  J.  R.,  549,  563." 

[S  63,  64.  Same  as  enacted  ^65,  66  R.  8.]  Original  note.  <*The 
pecuniary  penalty  omitted,  and  the  section  extended  to  indude  ih^se 
swearing.**  ^'        t 

v.— 93  Digitized  by  VjOOQ IC 


478  REVISERS'  REPORTS  AKD  NOTES,  Ac  [faj»  m. 

"  Artiolk  y. — Proceedinga  on  ike  eUdion  or  appoirUmeni  of  a  new  therijf** 

[S  65,  66.  Same  as  67,  68  B.  S.]  Original  note  ''  In  place  of  the 
writ  of  discharge  provided  by  ^  1, 1  R.  L.,  418,  which  is  no  longer  ap- 
plicable, since  sheriffs  have  become  elective." 

[S  67.  Same  as  ^  69  B.  S.]  Origiiuxl  note.  ''  Declaratory;  collected 
from  Dalton's  Sheriff,  p.  16,  &c..  Bacon's  Abr.  Sheriff,  1,  and  other 
authors;  7  J.  B.,  138." 

S  68,  69.  Same  as  ^  70,  7-1  B.  S.]  OriginalnoU  to  %  69.  ''Partly 
declaratory,  and  partly  to  remove  doabts.  The  old  cases  contain  many 
difficult  questions  on  this  subject,  which  it  is  the  object  of  the  above 
section  to  settle.  See  2  ^EtoU.  Ab.,  457,  458 ;  Bulstrode,  70,  Dalton,  70, 
&c." 

[§  70,  71,  72.  Same  as  %  72,  73,  74  B.  S.]  Original  note  to  §  70-  "To 
provide  for  a  case  mention^  in  7  J.  B.,  138."     To  §  71,  72.  "  New." 

"  Artiols  YI. — Qfihe  diiUu  oftherijfk  m  iht  txKution  andretum  ofprooenT 

[S  74,  75.  Same  as  %  11,  78  B.  S.]  Original  note.  "Law  of  1820, 
varied  to  conform  to  existing  senate  districts." 

"Article  YIL — Proceedings  m  case  ofreeiskmce  to  the  txecuivm  ofprocen." 

[S  77.  Same  as  ^  80  B.  S.,  except  the  words  ^'or  as  many  as  hs  shatt 
think  proper,''  inserted  by  the  le^lature.]  Original  note.  "  ^  11, 1  B. 
L.,  423,  varied  so  as  to  declare  the  full  extent  of  his  power,  as  it 
exists." 

[S  78,  79.  Same  as  §  81,  82  B.  S.]  Original  note.  '*  Declaratory, 
And  which  seems  useful  to  be  expressly  enacted  for  the  information  of 
the  public." 

"  Articlb  YIII. — Provieiona  eoneeming  the  dviiee  of  coronera  in  executing  civil  prooesa,  n»  enaa 

where  aheriffa  are  parUea." 

[S  86,  87,  88.  Same  as  ^  84,  85,  86  B.  S.I  Originalnote  lo  ^  86. 
** Declaratory."  To  §  88.  "New.  It  would  seem  to  be  doubtful, 
from  the  decision  of  the  supreme  court  in  6  J.  Bep.,  25,  whetbw  a 
coroner  could  take  a  bond  for  the  liberties." 

[S  89  to  93.  Same  as  ^  87  to  91  B.  S.] 

Original  note.  "  Oh.  J.  Kent,  in  6  J.  B.,  25,  laments  the  want  of 
le^slative  provisions  in  the  case  of  a  coroner  arresting  a  sheriff.  An 
effort  has  been  made  in  the  preceding  sections,  to  supply  the  deficiency. 
The  confinement,  in  a  private  house,  is  not  only  conformable  to  the 
common  law,  but  seems  absolutely  necessary,  as  the  jail  cannot  be  used." 

[S  94.  Same  as  ^  92  B.  S.] 

Original  note.  "  It  is  conceived  that  there  can  be  no  danger  of  abase 
in  this  case,  and  that  it  is  better  to  use  the  common  jail  than  private 
houses.  As  the  sheriff  has  the  custody  of  the  jail,  the  coroner  ongM 
not,  in  any  case,  to  be  responsible  to  him  for  the  safe  keeping  of  a 
prisoner  there." 

[S  95,  96,  97.  Same  as  %  93,  94,  95  B.  S.]  Originalnote.  "The 
preceding  provisions  seem  necessary  to  enable  coroners  to  diseharge 
their  duties." 

**Abticlb  IX. — Proviaiona  eoncemmg  persona  committed  tender  tte  authoaikf  of  eevfia  of  ^ 
United  SUOaa,  in  jaOa  within  ihiaakaa.'' 

[S  98.  Same  as  ^  96  B.  S.] 

Original  note.  "^  8, 1  B.  L^  ^2,  yaried  so  as  to  eonfine  the  pro- 
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Tisions  to  civD  process.  In  the  Fourth  Part,  provisions  will  be  made* 
fi>r  criminal  commitments  by  the  courts  of  the  United  States.  The 
provision  about  prisons  in  New  York  is  rendeied  unnecessary,  by  the 
phraseology  of  the  above  section." 

\S  99.  Same  as  ^  97  R.  S.] 

Original  note.  ^^^8  renders  the  sheriff  liable  for  escapes,  &c.,  in  the 
same  manner  as  if  the  commitment  had  been  under  process  of  our 
own  courts.  This  may  lead  to  conflicts  of  jurisdiction,  and  possibly 
to  double  suits  against  sheriff.  A  party  who  is  prosecuting  his  suit 
in.  the  United  States  courts,  ought  not  to  be  compelled  to  come  into 
the  state  courts  for  redress  against  an  officer  of  the  court  in  which  he 
sues,  for  neglect  of  duty.  For  if  our  sheriffs  are  to  obey  the  process 
of  the  United  States  courts,  they  are  officers  of  those  courts,  who, 
having  jurisdiction  of  the  main  cause,  ought  to  have  it  over  all  the 
incidents,  and  should  be  allowed  to  enforce  their  own  process  and 
orders.  If  the  plmntiff  be  a  citizen  of  another  state,  he  is  entitled, 
by  the  constitution  of  the  United  States,  to  prosecute  in  its  courts.  It 
seems  to  render  the  system  more  consistent,  to  leave  the  whole  subject 
to  the  court  whose  process  is  disobeyed." 

"CHAPTER  Vin." 

"OP  PBOCBBDINGS  IK  SPECIAIi  CASES." 
"TiTLB  I. —  Of  the  bringing  and  maintcdning  of  imits  hy  poor  persons.? 

[g  1, 2.  Same  as  enacted,  except  that  the  words  "  whennot  inpossession 
thereof  i^'  in  ^  2,  were  inserted  by  the  legislature.]  Original  note.  "  The 
fium  fixed  by  the  English  practice  is  £5  sterling.  Barnes'  Notes,  328. 
Our  court  has  not  absolutely  fixed  any  sum,  but  $12.50  has  usually 
been  adopted.    Vide  1  Dunlap,  85." 

[S  3.  Same  as  enacted.]  Original  note.  "  The  words  *amd  tJiat  the 
upplieant  has  a  meritorious  caiise  of  action^,  new." 

[.§  4.  Same  as  enacted.] 

Original  note.  "Same  action,  extended  so  as  to  allow  suoh«  prose- 
cutions, although  the  costs  of  a  former  suit  remain  unpaid.  The* 
whole  policy  of  the  law  seems  defeated  by  the  rule  of  the  English 
courts,  2  Term  Rep.,  511,  requiring  the  payment  of  those  costs  by  a 
person  utterly  unable  to  pay  anything.  The  danger  of  abuse  by 
vexatious  suits,  it  is  supposed  will  be  prevented,  by  a  provision  in  ^  3, 
requiring  the  court  to  be  satisfied  that  the  oauae  of  action  is  merito- 
rious." 

[§  5,  6.  Same  as  enacted.]  Original  note  to^  %  5.  "New  in  form*, 
^according  to  practice." 

[§  1.  Same  as  enacted.]  Original  note.  "1  R.  L.,  87,  extended  to 
*  all  actions." 

[5  2.  Same  as  enacted.]  Original  note.  "1  R.  L.,  416,  %  2,  latter 
part,  extended  so  as  to  require  the  appointment  before  an  irresponsible 
infant  shall  be  permitted  to  harass  a  defendant,  by  obtaining  process 
against  him.  That  the  next  Mend  is  liable  for  the  costs,  see  Willes' 
Rep.,  p.  190." 

[§  4,  5.  Same  as  enacted,  except  that  iSb%  words  **  if  required  hy  the 
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ffffieert'^  in  ^  5,  were  inserted  by  the  legislatnreO  Original  nete  to  ^4. 
'*  According  to  practice.''    To  \  5.  "  Saa  note  to  §  7." 

[§  6,  7.  Same  as  enacted,  except  that  in  %  7,  the  words  "shaU  ^pedfif 
whether  a  Inmd  has  heen  executed  pursuant  to  the  foregoing  provision  or 
notj  andj'^  after  ^^ friend"  were  not  adopted  by  tiie  legislature.} 

Original  note.  '^In  the  19th  section  of  the  act  conceming  executors, 
&c  (1  B.  L.,  315),  is  a  provision  that  no  suit  shall  be  brought  by  m 
next  Mend,  for  an  infant,  in  pursuance  of  that  act,  without  a  previous 
bond  to  account.  The  provision  is  valuable,  and  such  as  appears  to 
title  Revisers  ought  to  be  extended  to  all  cases  for  the  recovery  of  any 
debt  or  damages." 

[§  8  not  enacted;  ^  9  to  13.  Same  as  ^8  to  12  R.  S.]  Original  noU. 
*^  The  last  six  sections  are  conformable  to  practice." 

^' Title  m. — Cf  suits  by  and  against  eosecutors  and  administrators^  and  againsi 
heirSy  devisees  and  legatees,^^ 

*'  Article  I. — Cf  writs  hy  and  against  executors  and  administrators.** 

[5  2.  Same  as  §  4  R.  S.] 

Original  note.  ^'  Declaratory ;  see  Tidd,  59, 60.  In  case  of  an  action 
upon  a  promise  to  pay  a  debt  or  legacy,  it  is  conceived  that  it  is 
brought  against  them  rather  in  their  individual  than  their  representa- 
tive character,  and  therefore,  in  respect  to  such  actions,  they  stand 
upon  the  same  footing  as  other  persons.  For  this  reason,  that  case  is 
ondtted." 

[S  4.  Same  as  ^  6  R.  S.] 

Original  note.  **This  is  deemed  a  necessary  jqualiflcation  of  tiie  pre- 
ceding section,  as  the  suffering  a  judgment  by  default  is  an  admissioa 
of  assets  that  cannot  be  controverted,  1  J.  C,  276,  and  the  otiief 
executors  may,  by  their  pleading,  conclude  the  whole,  on  the  question 
of  assets.  The  provision  is  probably  within  the  equity  of  the  im^esenl 
act,  but  its  explicit  declaration  is  believed  to  be  usefol.^*^ 

(^  5,  6.  Same  as  ^  7,  8  R.  S.] 

Original  note.  "New.  By  the  provisions  of  Title  3  of  chapter  6  of 
the  2d  part  Revised  Statutes,  ^  41,  plaintiffs  are  denied  costs,  in  oeit«n 
cases,  against  executors,  and  the  policy  of  the  whole  chapter  is,  to 
induce  creditors  to  an  amicable  ac^ustment,  without  the  aid  of  comts 
of  law.  And  there  may  be  cases,  where  there  is  no  representatiTe  of 
a  deceased  person,  against  whom  an  action  may  be  brought.  It  is 
but  just,  that  during  this  period  of  suspense,  the  creditors  should  not 
•lose  his  rights,  by  having  the  statute  of  limitations  attach  on  hM 
demand.  The  term  of  eighteen  months  has  been  selected  as  a  reasona- 
ble time,  because  the  executor  is  allowed  one  year  to  settle  the  estate, 
and  a  short  time  should  be  added  for  the  delay  that  may  occur  in  the 
proving  a  will  or  taking  out  letters." 

[§  7.  Same  as  ^  9  R.  S.]  Original  note.  "Upon  the  same  principle 
as  the  preceding  section,  to  allow  a  reasonable  time  for  an  executor 
to  ascertain  the  evidence  of  demands  in  favor  of  the  testator." 

[S  8.  Same  as  10  R.  S.]  Original  note.  «'This  is  ^  42  of  Title  3  of 
Oh.  6,  2d  Part  R.  S.,  and  is  inserted  here,  as  &lling  more  properly 
within  the  title  of  this  article.  It  will  be  expunged  firom  Gh.  6,  if 
adopted  here:" 


Digitized  by  LjOOQIC 


CHAP,  vni.]         REVISERS'  REPORTS  AND  NOTES,  Ac.  481 

[S  9.  Same  as  ^  11  R.  S.,  except  that  the  words  ^^or  defend,'^  alter 
''^  maintain,'^  were  stricken  out  by  the  legislature.]  Original  note. 
**This  section  flows  from  §  45,  Title  2,  Oh.  6,  2d  Part  R.  S.,  which 
directs  letters  of  administration  to  be  granted  on  the  death  of  an 
executor ;  but  it  is  deemed  usefal  to  declare  this  effect  explicitly .1' 

[§  10,  11.  Same  as  ^  12, 13,  R.  S.]  Originul  note  to  f  11.  "New. 
In  such  a  case  a  scire  facias  is  believed  to  be  wholly  unnecessary." 

S  12  as  reported;  enacted  vrith  material  variations  ^  14,  15,  16  R.  S. 
>riffUial  note.  "In  12  J.  R.,  121,  the  supreme  court  held  that  the 
liability  of  executors,  &c.,  was  to  be  determined  by  reference  to  the 
inventory.  That  rule  has  been  adopted  in  the  above  section,  with  a 
modification  which  seems  as  just  to  creditors,  as  it  wiU  be  salutary  in 
restraining  executors." 

[S  13.  Same  as  ^  18  R.  S.] 

Original  note.  "By  §  60,  Title  2,  of  Chapter  6,  2d  Part  R.  S.,  execu- 
tors de  son  tort,  as  they  are  called,  are  deprived  of  the  right  of  retain- 
ing for  any  debt  to  them.  The  effect  is  to  abolish  the  office,  if  it  can 
be  called  such,  as,  in  truth,  he  will  be  in  no  better  situation  than  any 
trespasser.    It  is  deemed  useful,  however,  to  declare  it  explicitly." 

[g  14.  Same  as  enacted  §  18  R.  S.]  Original  note.  "^  9, 1  R.  L., 
313,  extended  to  writs  of  error,  according  to  the  decision  of  the  court 
of  errors,  in  Dale  vs.  Roosevelt,  in  1826." 

"  Article  IL — Of  'swUs  by  and  against  legatees,  and  against  next  of  Jdn^  heirs  and  devisees^ 

and  between  heirs  and  deinseesJ* 

[S  15.  Same  as  §  19  R.  S.]  Original  note.  "1  R.  L.,  315,  varied  by 
substituting  referees,  for  the  convenience  of  applying  to  them  the 
provisions  of  law  respecting  references." 

[g  16, 17, 18.  Same  as  §  20,  21,  22  R.  S.]  Original  note  to  ^  18. 
f*  Varied  from  the  former  law  by  giving  a  new  action,  rather  than  a 
re-summons  or  a  scire  facias.'* 

[S  19.  Same  as  §  23  R.  S.] 

Original  noU.  "By  %  43  of  Title  3  of  Chapter  6,  Second  Part  R.  S., 
an  action  is  given  to  creditors  of  a  deceased  person,  to  recover  assets 
that  may  have  been  paid  to  legatees  and  next  of  kin.  It  is  conceived 
that  the  creditor  should  be  enabled  to  prosecute  any  one  of  the  next 
of  kin,  for  the  property  received,  or  all  of  them  jointly." 

[S  20.  Same  as  §  24  R.  S.] 

Original  note.  "To  enable  a  plaintiff  to  collect  his  debt  of  those 
brought  into  court,  instead  of  apportioning  among  each.  It  would 
seeui  ui\just  to  compel  him  to  incur  the  risk  of  the  solvency  of  all  the 
relatives.  By  a  subsequent  section,  provision  is  made  to  enable  a 
relative  to  compel  contribution  by  the  others." 

[S  21  to  24.  Same  as  §  25  to  28  R.  S.] 

Original  note.  "  The  rule  proposed  in  the  above  section,  is  different 
from  that  in  ^  20,  concerning  next  of  kin,  on  the  ground  that  the 
plaintiff  should  make  the  apportionment  among  the  legatees  himself. 
If  the  distinction  is  not  approved,  the  words  of  section  20  may  be 
substituted." 

[S  25,  26,  27.  Same  as  §  29,  30,  31  R.  S.]  Original  note.  "These 
][)rovisions  are  all  new,  as  is  the  subject  itself;  they  are  framed  in 
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analogy  to  those  of  article  3  of  Title  5  of  Chapter  6,  Third  Part  R. 
8-,  p.  60." 

[S  28.  Same  as  ^  32  R.  S.] 

Original  note.  ^'4  1,  1  R.  L.,  316.  As  estates  held  in  trast  aie  de- 
scendible ;  (§  4f  1  R-  L-»  74,  and  Chap.  1,  2d  Part ;)  and  as  they  may 
be  devised,  {%  21,  Oh.  2,  2d  Part,  and  §  2,  Title  1,  Oh.  6,)  it  is  con- 
ceived they  will  be  sufficiently  described  by  the  terms  used  in  this 
section.'' 

[S  29  to  32.  Same  as  ^  33  to  36  R.  S.] 

Original  note.  ''No  principle  can  be  better  settled  at  the  common 
law,  than  this,  that  the  personal  estate  is  the  first  and  immediate  fund 
for  the  payment  of  debts.  And  unless  the  personal  estate  be  expressly 
exonerated,  it  miist  be  first  applied  to  the  payment  of  a  debt  chai^ged 
on  land,  (1  Oruise  Dig.,  73,  74,  pi.  61,  64 ;  2  J.  Oh.  Rep.,  614.)  And 
yet  it  has  been  held  that  the  heir  could  not  ^lead  assets  in  the  hands 
of  the  executor,  (1  And.,  pi.  13,  Dyer,  204,  Fitz.  Execution,  163;) 
contrary  to  the  opinion  of  Ooke,  2  Inst.,  442,  and  to  7  Ed.,  4,  13w" 

[S  33.  Same  as  §  37  R.  S.]  Original  note.  "In  conformity  to  ^  27, 
Title  3,  Oh.  6,  of  2d  Part  R.  8.,  relative  to  executors;  and  as  a  sub- 
stitute for  latter  part  of  ^  1, 1  R.  L.,  317." 

[§  36.  Same  as  §  40  R.  S.] 

Originai  note.  "The  two  last  sections  are  in  conformity  to  ^  31  of 
Title  2  of  Ohapter  6  of  the  2d  Part.  It  is  believed  that  the  same 
principle  of  an  equitable  distribution  among  creditors,  should  prevail 
in  suits  against  heirs  and  devisees,  as  in  suits  against  executors.  They 
are  equally  trustees  of  the  property  of  the  deceased,  and  they  ought 
not  to  be  permitted  to  give  a  preference  to  one  creditor  over  another.'* 

[S  37.  Same  as  §  41  R.  S.,  except  that  the  words  ''under  a  notice  for 
that  purpose^''  after  '' payment^^^  were  stricken  out  by  the  legislatiu:e.] 

Original  note.  "It  seems  doubtful  whether  payment  to  other  credi- 
tors, even  to  the  value  of  the  land  descended,  would  avail  an  heir, 
Kielway,  63;  Oomyn's  Pleader,  2  E.,  1.  Contra  Strange,  665-  The 
above  section  is  drawn  to  settle  this  rule,  and  to  conform  to  the 
principles  of  the  preceding  sections." 

[§  38.  Same  as  §  42  R.  S.] 

Original  note.  "  When  there  are  numerous  heirs,  it  will  frequently 
save  expense  to  allow  of  one  suit  against  all;  and  it  will  save  the 
necessity  of  a  suit  by  one  heir  against  the  others,  to  compel  contribu- 
tion ;  see  5  J.  Oh.  Rep.,  235.  This  section  is  conformable  to  the  rule 
of  the  common  law,  which  reqiiires  that  if  the  suit  be  against  an  heir 
in  gavelkind,  it  shall  be  against  all  the  sons  together;  Gomyn*s 
Pleader,  2  E.,  1." 

[g  39.  Same  as  §  43  R.  S.]  Original  note.  "The  term  'personal* 
omitted,  as  the  action  is  necessarily  personal." 

[S  40.  Same  as  §  46  R.  S.] 

Original  note.  "Part  of  %  4,  varied  in  requiring  the  plaintiff  to 
specify,  so  that  there  may  be  evidence  of  the  land  claimed  to  be 
charged,  iu  order  to  give  effect  to  subsequent  provisions." 

[S  42.  Same  as  enacted  <^  47  R.  S.,  except  that  the  words  "  the  court 
shall  decree,''  were  substituted  for  "judgment  shall  he  rendered^**  as 
reported.] 
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Originai  note.  "  New,  The  latter  part,  as  to  the  eflfect.of  a  confes- 
sion, declaratory,  see  Oomyn's  Digest,  Fleader^  2  E.,  1,  extended  so  as 
to  declare  the  law  also  in  all  cases  where  the  land  has  not  been 
aliened.  In  those  cases,  it  follows  from  the  first  section  of  the  act, 
that  the  heir  is  not  x)ersonaIly  responsible,  but  that  the  property  itself 
is  the  fund  for  the  payment  of  the  debt." 

[S  43,  enacted  ^  48  R.  S.,  with  such  alterations  as  to  make  it  appli- 
cable to  the  court  of  chancery.] 

Original  note.  ^'  New.  In  case  of  conflicting  judgments,  one  against 
him  as  heir,  and  one  for  his  own  debt,  it  is  conceived  that  the  debt  of 
the  ancestor  should  be  'first  paid.  A  legislative  declaration  seems 
useful." 

[S  44,  45.  Same  as  ^  49,  50  R.  S.,  except  in  last  %  that  the  words 
"  may  plead  a/nd  give  in  evidence,''  were  reported,  instead  of  "  may 
shewy*'  as  enacted.]     Original  note  to  §  45.  "Declaratory." 

[g  49.  Same  aa  ^  52  Rs  S.  Original  note.  "  This  should  follow,  if 
an  action  is  allowed  against  them  jointly,  as  just  in  itself,  and  calcu- 
lated to  save  the  expense  of  subsequent  suits  to  compel  contribution." 

[S  50,  51.  Same  as  ^  53,  54  R.  S.,  except  that  the  word  "  decree'* 
substituted  by  the  legislature  for  ^'judgmentj"  wherever  occurriag.] 

Original  note  to  §  51.  "  Latter  part  of  <^  6,  1  R.  L.,  318,  varied  in 
conformity  to  the  decision  of  the  supreme  court,  in  6  Gowen,  50 ;  and 
the  language  of  the  provision  altered  accordingly,  as  the  execution 
must  correspond  with  the  judgment." 

[g  52.  Same  as  ^  55  R.  S.,  except  that  the  word  ''  solicitor "  was 
substituted  by  the  legislature  for  "  attorney."']  Original  note.  "  Neces- 
sary to  carry  out  the  preceding  section." 

[§  63,  54.  Same  as  §  66,  57  R.  S.] 

Original  note.  '^  It  is  conceived  that  devisees  ought  not  to  be  called 
on,  until  the  lands  descended,  and  of  which  the  testator  has  made  no 
disposition,  are  exhausted;  for  the  very  fact  of  a  devise  shows  a 
.  preference  by  the  testator.  And  this  is  conformable  to  the  rule  in 
equity,  3  P.  Wm.,  367 ;  3  Atkins,  656 ;  8  Yesey,  124.  The  two  last 
sections  adopt  and  carry  out  this  principle." 

[S  55  to  58.  Same  as  ^  58  to  61  R.  S.] 

Original  note  to  ^  58.  ''  1  R.  L.,  317,  \  5,  extended  so  as  to  declare 
the  effect  of  an  alienation  by  a  devisee,  according  to  what  would  proba- 
bly be  the  construction  of  the  present  act,  although  perhaps  contrary  to 
the  policy  of  the  original  English  act,  3  W.  and  M.,  ch.  14." 

[S  59  to  63.  Same  as  enacted  ^  62  to  66  R.  S.]  Original  note. 
'*  These  sections  prepared  to  carry  out  the  provisions." 

"Title  IV. —  Of  prooeedinga  by  and  against  corporationsj  and  public  bodies 
having  certain  corporate  powers^  and  by  and  against  officers  representing 
them,:' 

"  Artiolb  I. — Of  proceedings  by  and  against  eorporations,  in  courts  o/law/^ 

[S  !•  Same  as  enacted.]  Original  note.  ''  New.  See  4  J.  Oh.  B., 
370 ;  6  Cowen,  46." 

[2.  Same  as  enacted.]  Original  note.  '' Intended  to  reach  a  case 
noticed  in  4  J.  Ch.  Rep.,  370,  and  to  prevent  the  violation  of  our 
restraining  laws  by  corporatio»s  of  neighboring  states," 
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[§  3.  San^e  as  enacted,  except  that  the  words  *'  created  hy  or  under 
any  statute  of  this  state^^*  were  inserted  by  the  legislature.] 

Griffinai  'note.  ''  In  8  J.  Bep.,  378,  14  do*,  238,  416,  the  sapieme 
court  determined  that  corporations,  in  all  cases  where  the  general  issue 
was  pleaded)  must,  on  the  trial,  prove  their  existence.  This  is  ex- 
tremely burthensome,  and  frequently  expensive;  and  in  almost  eveiy 
case  wholly  useless,  as  the  ia^t  of  the  plaintiffs'  being  a  corporation  ia 
very  rarely  a  ground  of  defense.  When  it  is  so,  it  is  so  easy  for  the 
defendant  to  plead  it,  that  it  is  proposed  to  require  such  proof  only, 
when  the  fact  is  put  in  issue."  « 

[S  5i  6,  7,  8.  Same  as  enacted,  except  that  in  %  8,  the  words  ^^tnh 
gether  with  a  copy  of  the  dedaratUm^''  were  inserted  by  the  legislature.] 
Original  note  to^S.  "See  6  Oowen,  41." 

[S  9, 10.  Same  as  enacted.  Original  note  to  ^  10.  "  Kew." 

[S  12.  Same  as  enacted.]  Original  note.  ''  ^  3,  of  act  of  1818,  p. 
243,  varied  so  as  to  give  a  construction  to  the  provision  different  from 
that  of  the  supreme  court  in  4  Oowen,  161.  It  is  conceived  that 
damages  at  the  rate  of  17  per  cent  would  be  exorbitant,  and  calcur 
lated  to  defeat  the  policy  of  the  act." 

[§  13.  Same  as  enacted.]  Original  note.  "  New ;  proposed  to  save 
proUxitv  in  pleading,  and  to  settle  a  doubt  which  now  exists.  See  1 
Ohitty  PL,  218.    Bac  Abr.  Statute  (L.)  1  J.  0.,  132." 

[§14.  Same  as  enacted.]  Original  note.  '' This  question  has  excited 
much  discussion,  and  is  probably  in  doubt.  See  2d  Oowen,  770.  It 
is  proposed  to  place  corporations  on  the  same  ground  in  this  respect 
as  individuals.    See  1  Strange,  556 ;  2d  Ld.  Raymond,  1541." 

[$  17  to  30.  Same  as  enacted.] 

Original  note.  ''  In  16  J.  Rep.,  p.  5,  it  was  decided  that  an  attach* 
ment  does  not  lie  against  a  foreign  corporation,  under  the  absent 
debtor  act ;  and  it  has  been  recently  decided  in  the  court  of  chanceiy, 
and  aflbmed  on  appeal,  and  that  court  has  no  jurisdiction  to  attach 
tiie  property  of  such  corporation.  These  bodies  are  becoming  Toiy 
numerous,  and  are  carrying  on  an  extensive  business  in  this  state. 
The  fair  protection  of  oxm  own  citizens  requires  that  some  provision 
should  be  made  to  render  such  corporations  amenable  to  our  laws, 
and  in  our  own  courts.  The  preceding  sections  have  therefore  been 
drawn  in  analogy  to  the  provisions  in  Ohapter  Y.  Title  L,.of  the  Sec- 
ond Fart,  R.  S.,  against  absent  debtors.  The  variations  introduced 
are  in  favor  of  the  corporations :  1st.  In  requiring  security  for  costs : 
and  2d.  In  providing  for  the  publication  of  a  notice,  Ix^ore  tiie 
attachment  can  issue.  It  is  questionable  whether  the  latter  provision 
should  not  be  so  modified  as  to  authorize  the  issuing  an  attadbmeut 
at  once." 

"  Abtioli  n. — 0/ proceedings  agaxMl  corporations  in  equity" 

[S  31.  Same  as  enacted.] 

Original  note.  ''  The  proceedings  at  law  by  quo  warranto  or  sotiv 
facias  J  are  so  dilatory,  that  much  mischief  will  generally  be  done  before 
judgment  can  be  obtained ;  and  are  so  expensive,  tliat  a  summary 
remedy  seems  absolutely  necessary.  Oh.  Kent  held,  in  2  J.  Oh.  B^., 
391,  that  the  court  did  not  possess  the  power  proposed  to  be  given  in 
tbe  preoeding  sec&on." 
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[g  32»  33.  Same  as  enacted.] 

Original  note  to  ^  33.  ''  The  preceding  section  is  drawn  to  supply 
what  are  conceived  to  be  important  defects  in  some  cases,  and  to 
remove  donbts  entertained  respecting  the  power  of  the  court  in  others. 
The  fiist  subdivision  is  intended,  in  connection  with  §  35,  to  give  the 
court  of  chancery  in  this  state  the  same  power  that  is  exercised  by 
that  court  in  England  in  cases  of  charitable  corporations,  and  in 
other  cases ;  the  possession  of  which  power  is  doubted  by  Oh.  Kent, 
in  2  J.  0.  B.,  384,  although  alleged  to  be  a  part  of  the  general  juris- 
diction of  the  court  in  2  Term  Sep.,  199.  The  2d,  3d,  4th,  5th  and 
6th  subdivisions,  are  consequences  from  the  first.  In  many  of  our 
corporations,  the  trustees  are  a  permanent  body,  who  supply  vacan- 
cies in  their  own  board  \  and  a  system  of  abuse  and  malversation  may 
be  perpetrated  by  them  with  impunity,  without  some  superintending 
power.  It  is  believed  that  there  is  no  court  or  tribunal,  whose  ordi- 
nary powers  and  forms  of  proceeding  are  so  adequate  to  the  exigency, 
or  in  which  the  authority  can  be  more  safely  lodged.  This  remark  is 
justified  by  the  history  of  the  English  chancery.  The  7th  and  8th 
subdivisions  are  also  founded  upon  acknowledged  principles  of  equity. 
See  1  Vesey  and  Beames,  226." 

[§  34.  Same  as  enacted.]  Original  note.  '« This  qualification  is  pro- 
posed, in  order  to  avoid  any  constitutional  question  that  might  be 
raised,  as  to  the  vested  rights  and  powers  of  the  regents  of  the 
university.  Other  corporations  will  be  enumerated,  and  expressly 
exempted  from  the  operations  of  this  Article,  in  the  concluding 
section." 

[S  36,  37.  Same  as  enacted.]  Original  note  to  %  37.  ''  <^  5.  act  of 
1825,  p.  450,  varied,  so  as  to  retain  the  liens  and  priorities  of  judg- 
jnents." 

[§  40,41.  Same  as  ^39,  40  B.  S.,  except  in  ^  40  B.  S.  that  the  words 
**  unfon  JriU  or  peHtUm  filed  for  that  purposet^^  were  inserted  by  the 
legislature.  Original  note  to  %  41.  '^%  17  enlarged,  so  as  to  allow  ap- 
idication  by  a  stockholder." 

[g  42  to  51.  Same  as  ^  41  to  50  B.  S.]  Original  note.  "  The  preced* 
ing  nine  sections  are  chiefly  new,  and  are  prepared  to  carry  out  the 
provisions  of  Title  2,  of  Chapter  18, 1st  Fart  B.  S.  They  are  neces- 
sarily somewhat  mingled  with  the  provisions  taken  from  the  act  of 
1825." 

[§54.  Same  as  enacted.] 

Otigifial  note.  ''  The  three  last  sections  are  intended  to  fiocilitate  dis- 
coveries. As  the  existing  laws  impose  penalties  ui)on,  and  make 
criminal  certain  acts  of  directors,  &c.,  there  is  reason  to  apprehend 
they  may  shield  themselves,  by  demurring  to  a  bill  for .  cUscovery. 
The  great  purposes  of  society  seem  to  require  that  such  answers 
should  be  compelled,  in  these  cases,  more  than  in  gaming  and  usury, 
where  they  are  now  enforced.  The  guard  proposed  in  ^  65,  makes 
the  provision  consistent  with  law  and  general  principles  of  justice, 
while  the  restriction  in  ^  54,  will  prevent  a  person  availing  himself  of 
iJie  opportunity  to  be  exonerated,  unless  his  testimony  be  absolutely 
neoessary." 

[S  55,  56.  Same  as  enacted.    Original noU  to  ^  56.    ''OcmfoanaUa 
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to  practice,  in  similar  cases  of  executors,  &c.,  4  J.  Ch.  R.,  €19,  except 
that  in  those  cases,  proceedings  at  law  cannot  be  stayed,  untU  after  a 
decree.** 

[g  57.  Same  as  enacted.]     Original  note.  "  ^  18  extended.*' 

"Article  IIL — Of  iht  voluntary  dissolution  of  corporcUions." 

[§  58.  Same  as  enacted.] 

Original  note.  "  This  provision  is  taken  from  the  act  of  1814,  p.  181, 
ch.  172,  which  provides  for  an  assignment  of  the  effects  of  insurance 
companies,  a  dissolution  or  suspension,  and  resumption  of  corporate 
I)owers  in  certain  cases.  The  previous  Article  has  provided  so  fully 
for  proceedings  in  cases  of  insolvency,  that  it  is  not  deemed  necessaiy 
to  re-enact  the  act  of  1814.  Such  of  its  provisions  as  are  applicabte 
to  dissolutions  only,  will  be  preserved;  and  the  act  of  1817,  which  was 
confined  to  insurance  companies  in  the  city  of  New  York,  will  be 
extended  by  this  Article  to  all  corporations,  excepting  a  few.'* 

[§  59  to  62.  Same  as  enacted,  except  that  in  the  conclusion  of  %  62, 
the  following  words  were  omitted  by  the  legislature :  "  if  there  le  nuh 
newspaper ;  and  if  there  he  none^  then  in  the  newspaper  nearest  to  smA 
place  of  husiness.^^  Original  note  to  ^  59.  "  §  2,  act  of  1817,  enlarged." 
To  ^  60,  61.  "§  2,  varied.**    To  §  62.    "New.** 

[^  63.  Same  as  enacted.]  Original  note.  *'  New.  In  such  cases  a 
reference  should  always  be  made  to  a  master.'* 

[g  64.  Same  as  enacted.]  Original  note*  "  To  save  the  expense  <»f 
copies.** 

[S  66.  Same  as  enacted.]  Original  note.  "  ^  4,  varied,  by  substituting 
a  receiver  instead  of  a  trustee,  who  being  an  ofScer  of  ti^e  court,  will 
be  armed  with  its  i>ower,  and  more  immediately  subject  to  its  conteoL" 

[g  71  to  76.  Same  as  enacted,  except  that  in  ^  75,  the  words  "  mih 
tlw  consent  of  the  party  holding  stich  engagement,'^  were  inserted  by  the 
legislature,  and  '*  tendered '^  changed  to  "|>aid.*'] 

Original  note  to  §  71.  "New.**  To  ^  75.  New.'*  The  act  of  1821 
makes  no  provision  for  such  cases,  but  leaves  it  doubtful  whether  a 
dividend  is  to  be  made  with  reference  to  them  or  not.  They  fre- 
quently consist  of  policies  of  insurance  which  have  several  yeais  to 
run.  To  delay  dividends  until  their  expiration,  would  be  destructive 
of  the  fund ;  to  disregard  them  entirely  would  be  unjust ;  the  middle 
course  seems  to  be  that  proposed,  to  return  the  premium,  and  thus 
enable  the  insured  to  effect  a  new  policy." 

[S  77,  78.  Same  as  enacted.]     Original  note  to  §  78.  "New.** 

[^  79.  Same  as  enacted,  except  that  subs.  1  and  2  were  reported  as 
follows : 

"  1.  AU  debts  due  to  the  United  Statesj  or  to  persons^  who,  hy  the  laws 
of  the  United  States^  are  entitled  to  a  preference. 

"  2.  Judgments  a^stuaUy  obtained  against  such  corporations.*^'] 

Original  note.  "  New  as  to  order  of  payments." 

[g  84  to  90.  Same  as  ^  83  to  89  E.  S.,  ^jccept  that  in  the  last  sectum^ 
the  words'^* o/nA  shaU  pay  into  ths  court  aU  unclaimed  drndends,*  woe 
inserted  by  the  legislature.'*  Original  note.  "  New.  The  act  of  1821, 
exonerates  the  trustees  absolutely,  without  any  account,  for  all  acte 
done  iy  virtue  of  the  act.  It  is  but  just  that  they  should  have  tbe 
means  of  a  final  settlement.*' 
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[S  91,  92.  Same  as  ^  90,  91 B.  8.]  Original  note  to  %  91.  "The  appeal 
in  ti^  case,  it  is  conceived,  oaght  to  be  limited,  and  is  conformable  to 
^  6,  of  the  act  of  1817." 

*'  Articue  IY. — Of  proceedings  hy  and  against  public  bodies  having  certain  corporate  powers^ 
and  against  the  officers  r^reseating  them." 

[S  93.  Same  afi  <^  92  B.  S.] 

Original  note.  "The  law  on  the  subject  of  this  article,  is  in  a  very 
confused  state.  A  summary  of  the  most  important  decisions  will  be 
found  in  1  Oowen,  261,  which  has  furnished  suggestions  for  many  of 
the  subsequent  sections.  A  subject  can  scarcely  be  presented,  calling 
more  urgently  for  legislative  provision.  The  following  references  will 
exhibit  the  authorities  for  the  several  enumerations  in  the  above  sec- 
tion. (1)  8  J.  Eep.,  424.  (2)  lb.,  426.  (3)  Title  1,  ch.  20,  1st  Part 
B.  8.  (4)  1  Oowen,  679.  (6)  18  J.  Eep.,  418;  1  Oowen,  261,  &c.  (6) 
13  Mass.  Eep.,  193.  (7)  Title  4,  ch.  15, 1st  Part  E.  8.  (8)  1  Oowen,  679." 

[S94.  8ame  as  ^  93  E.  8.]  Original  note.  ''Founded  iipon  the 
obvious  necessity  of  the  case,  to  supply  a  defect  noticed  in  13  J.  Eep., 
496." 

\S  95, 96.  Same  as  %  94, 95  E.  8.]  Original  note  to  §  96.  "  ^  2,  Title  3, 
ch.  12;  and  §  3,  Title  5,.  ch.  11,  1st  Part  E.  8.,  provide  that  the  first 
process  in  such  cases,  shall  be  served  on  the  supervisors,  &c.  It  is 
deemed  proper  to  provide  the  kind  of  process  and  the  proceedings 
thereon." 

rg  97.  Eeported  as  "new;"  same  as  ^  96  E.  8.] 

[S  98.  Enacted  \iith  some  variation  ^  97  E.  8.]  Original  note.  "By 
the  provisions  of  the  1st  and  2d  Titles,  of  Chapter  20,  of  the  1st  Part 
El's.,  suits  are  authorized  in  certain  cases  against  these  ofScers." 

[g  99.  Same  as  ^  98  E.  8.]  Original  note.  "According  to  opinion 
of  Woodworth,  J.,  in  1  Oowen,  682." 

[S  100.  Same  as  <^  99  E.  8.]  Original  note.  "It  must  often  be  diffi- 
cult to  ascertain  the  names  of  all  the  supervisors,  county  superintend- 
ents, &C." 

[S  105.  Same  as  ^  104  E.  8.,  except  that  the  words  "o/  the  docket 
thereof,  or,^^  were  inserted  by  the  legislature.]  Original  note.  "In 
analogy  to  a  general  principle  of  law,  by  which  a  public  officer  having 
moneys  in  his  hands,  due  to  an  individual,  is  bound  to  pay  him." 

[S  106, 107,  108.  Same  as  ^  105,  106,  107  E.  8.,  except  that  the 
words  "not  specially  appropriated,'^  in  the  two  first  sections,  were 
inserted  by  the  legislature.] 

Origiiial  itote*  "The  greatest  difficulty  which  has  arisen  in  the 
'  actions  treated  of  in  this  Article,  is,  how  the  judgment  is  to  be  col- 
lected? It  seems  admitted  in  the  cajses  cited,  particularly  in  15  J. 
Eep.,  436,  and  18  do.,  407,  and  is  distinctly  asserted  by  Woodworth, 
J.,  in  1  Oowen,  681,  that  the  officer  is  liable  personally.  This  is 
manifestly  unjust,  unless  he  has  the  money  in  his  hands.  The  pre- 
ceding sections  are  therefore  proposed  to  furnish  a  remedy  which  will 
be  adequate  to  the  plaintiff,  while  the  rights  of  defendants  will  be 
protected.  An  execution  against  a  town  or  county  would  be  of  no 
avail,  as  they  have  no  tangible  property  that  ought  to  be  sold.  It  is 
conceived  that  when  officers  bring  suits  for  penalties,  &c.,  and  fail,  the 
inconvenience  of  collecting  the  costs  should  be  thrown  on  them." 
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[S  109.  Same  as  enacted  ^  108  R.  S.]  Original  note.  ''It  is 
ceived  that  in  these  cases  there  can  be  no  probability  of  a  recovery* 
unless  upon  some  engagement  entered  into  by  the  officers  themselyeB* 
which  they  ought  to  see  that  they  have  in  their  own  hands  the  means 
of  fulfilling." 

"TrTLB  V. — Of  suits  against  sheriffs^  surrogates  and  other  officers^  an  their 

official  honds,^^ 

[g  1.  Same  as  enacted.] 

Original  note.  "In  Gaines'  R.,  124,  it  was  held  that  an  action  wonld 
not  lie  against  the  executors  of  a  sheriff,  for  an  escai)e  in  his  lifetime. 
As  the  law  stood  prior  to  the  act  of  1827,  doubtless  a  recoTery  had 
against  the  sheriff,  in  his  lifetime,  for  an  escape,  would  authorize  st 
suit  on  his  bond;  and  as  by  that  act  the  previous  judgment  is  very 
l)roperly  dispensed  with,  it  would  seem  that  the  remedy  on  the  bond, 
in  the  first  instance,  should  be  extended  to  this  case,  otherwise  the 
plaintiff  would  be  entirely  remediless,  in  case  of  the  death  of  the 
sheriff." 

[§  2.  Same  as  enacted.]  Original  note.  "New;  substituted  for  the 
former  practice  of  showing  a  judgment  recovered." 

[g  3.  Same  as  enacted  J  Original  note.,  "It  will  be  usefiil  to  have 
the  name  of  the  real  plaintiff  appear  in  the  proceedings  and  record, 
as  it  is,  in  effect,  his  siiit  and  judgment;  and  it  is  conceived  that  such 
actions  should  be  brought  only  in  the  supreme  court." 

[S  4.  Same  as  enacted.]  Original  note.  "  §  7,  act  of  1827,  which  is, 
in  substance,  transferred  to  Article  3,  of  Title  6,  Chapter  6,  3d  Part" 

[S  5,  6,  7.  Same  as  enacted.]  ^ 

Original  note  to  ^7.  "It  is  proi)Osed  to  allow  separate  actions  by 
each  party  aggrieved,  instead  of  the  present  proceeding  by  scire  facias. 
It  is  conceived  that  such  a  proceeding,  by  one  plaintiff,  on  a  judgment 
obtained  by  another  in  a  distinct  right,  and  for  a  distinct  cause  of 
action,  is  altogether  anomalous.  It  involves  this  difficulty,  that  after 
a  judgment  is  satisfied,  it  must  either  remain  a  lien  on  the  estate  of 
the  defendants,  so  as  to  be  seciu*ity  for  future  breaches,  or  it  most  be 
canceled  and  discharged.  If  discharged,  it  is  not  perceived  how  it 
can  be  the  subject  of  a  scire  facias.  It  ought  not  to  remain  a  lien 
after  its  purpose  is  answered.  These  and  various  other  difficulties 
will  be  obviated,  and  the  proceedings  will  be  much  simplified,  by 
treating  them  throughout  as  separate  actions;  which  can  easily  be 
done,  by  requiring  the  name  of  the  relator  to  appear  in  each  suit." 

[§  8,  9,  10.  Same  as  enacted.]     Original  note  to  ^9.  "To  abolish 
the  writ  expressly."     To  ^  10.  "It  is  very  doubtful  whether  such  a  * 
nonsuit  could  be  entered  in  such  a  suit,  or  whether  the  relator  could 
acknowledge  satisfaction." 

[§  11.  Same  as  enacted.]  Original  note.  "  Treating  these  as  private^ 
actions,  and  requiring  the  relator  to  be  named,  there  is  no  difficulty 
in  rendering  judgment  against  him  for  costs.  It  could  be  collected 
now,  only  by  attachment  of  his  person;  (^  6,  act  of  1827,)  frequently, 
an  imperfect  remedy." 

[S  12.  Same  as  enacted,  except  that  the  words  before  "«infe««,"  were 
reported  as  follows:  "  ^  12.  No  plea  or  notice  of  a  judgment  recovered 
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upim  any  9uch  hond^  made  ty  any  surely  therein^  shall  he  a  iar  to  any 
action  thereon^  or  affect  the  amount  qf  a  recovery  in  sw^  aetion^  unless,^' 
&c.] 

Originai  note.  ''This  and  the  subseqaent  sections  are  draTvn  to 
prevent  a  sheriff  and  his  sureties  from  coUusively  suffering  judgments 
to  the  amount  of  the  penalty  of  the  bond,  and  satisfying  them  with 
the  very  money  retained  by  the  sheriff  for  that  purpose;  thus  effectu- 
ally defeating  the  security  arising  from  the  bond." 

[g  13  to  16.  Same  as  enacted.]  Original  Twte  to  ^  16.  "New;  for 
the  further  protection  of  the  sureties,  and  to  give  effect  to  the  last 
section." 

[S  17, 18.  Same  as  enacted.]  Original  note  to  ^  18.  "This  is  a  case 
hi  which  it  seems  desirable  to  make  a  distribution  among  all  the 
creditors,  as  far  as  possible;  and  this  section  is  therefore  proposed  to 
prevent  any  undue  preference  from  priority  in  levying  an  execution." 

IS  20,  21,  22.  Same  as  enacted.]  Originai  note  to  ^  22.  "It  is 
deemed  but  just  that  the  common  fimd  should  be  postponed  to  the 
claims  of  individuals  for  remuneration,  when  their  deposits  were 
compulsory." 

VTttlic  VI. —  0/  actions  for  penalties  and  forfeitures;  and  provisions  for 
the  collection  and  remission  of  forfeited  recognizances^  andjines  imposed  by 
cotarts?^ 

"  Article  I —  Qf  actions  for  pendtties  and  forfeitures" 

(3  1,  2,  3.  Same  as  enacted;  except  *^or  hy  any  other  public  officer^^* 
hi  ^  3,  inserted  by  the  legislature.]  Original  note  to  §  3.  "  Theue  are 
some  penalties  not  specially  appropriated,  which  the  latter  part  of  this 
section  is  intended  to  reach." 

[S  4.  Same  aa  enacted.]  Original  note.  "  Bendered  necessary  by 
the  provisions  of  Titles  X  and  XI,  Oh.  20, 1st  Part  E.  S." 

[S  5,  6.  Same  as  enacted.]  Original  note  to  %  6.  "The  first  part  of 
this  section  is  instead  of  ^^  1, 1  E.  L.  99;  and  it  is  hoped  will  be  more 
effectual  than  a  bill  or  information.  The  latter  part  is  the  substance 
of  ^  8;  and  these  are  all  the  provisions  deemed  necessary  to  be 
inserted  here.  The  offence  of  compounding,  will  be  treated  of  in  the 
Fourth  Part." 

[g  7,  8.  Same  as  enacted.]  Original  note  to  ^  8.  "  Part  of  ^  2  of 
same  act,  varied  by  omitting  the  exceptions  in  the  proviso,  some 
c^  which  are  obsolete,  and  as  to  others,  no  reason  is  perceived  why 
they  should  not  be  local.'* 

[^  9, 10.  Same  as  enacted.]  Original  note  to  %  10.  "  The  same  mode 
,  of  declaring  as  in  suits  by  persons  aggrieved,  extended  to  facilitate 
proceedings  and  save  expense." 

[S  11, 12.  Same  as  enacted.]  Original  note  to  %  11.  "  The  residue 
of  the  act  to  redress  disorders  by  conmion  informers,  &c.,  1  E.  L.  99, 
is  omitted." 

rS  13.  Same  as  enacted.] 

\^  14.  Same  as  ^  16  E.  S.J  Original  note.  "New;  rendered  neces- 
sary by  the  peculiar  manner  m  which  a  penalty  is  given  in  %  65,  Title 
8,  Chapter  20, 1st  Part,  E.  S." 
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^  AsncLE  n. — Promaiinu  rtspeding  the  eoOection  and  reminum  of  finn  impami  Sy  onarli^  oaA 

of  forfeited  recognxtamcnT 

[S  15, 16-  Same  as  ^  16, 17  R.  S.]  Original  w^Uio%  16.  "New.  It 
will  often  be  more  convenient  to  refer  the  fine  to  the  county  oonit, 
which  has  now  the  sole  power  of  remitting  it.'' 

[S  17  to  27.  Same  as  ^  18  to  28  R.  S.]  Original  note.  ''These  pro- 
visions concerning  fines,  are  taken  from  ^  19,  1  R.  L.  403,  much 
extended,  and  modified  according  to  the  act  of  1818,  p.  307." 

[§  28.  Same  as  ^  29  R.  S.]  Original  note.  ''Declaratory,  and  neces- 
sary to  exempt  such  suits  from  the  general  provisions  of  Article  3^ 
Title  f),  of  Chap  6,  3d  Part." 

[^30.  Same  as  ^  32  R.  S.  ^31,32,33.  Same  as  ^  34,  35,  36  R.  S.] 
Original  note.  "The  four  last  sections  are  founded  on  the  act  of  1820, 
p.  193,  with  additions,  the  utility  of  which  scarcely  needs  to  be  pointed 
out." 

[§  34  to  38.  Same  as  §  37  to  41  R.  S.]  Original  note  to  ^  36.  "New; 
the  preceding  sections  are  taken  from  ^  8  of  the  act  of  1818,  p.  307, 
and  ^  1  of  the  act  concerning  the  court  of  exchequer,  1  R.  L.  400, 
which  are  much  amplified,  by  the  addition  of  provisions  to  define  the 
cases  in  which  the  power  is  to  be  exercised,  and  to  prevent  any 
abuse." 

[S  39.  Same  as  ^  42  R.  S.]  Original  note.  "The  first  section  of  the 
act  concerning  imprisoned  debtors,  1  R.  L.  348,  has  been  construed 
by  the  supreme  court,  to  extend  to  all  commitments  by  criminal 
courts,  for  fines  under  twenty-five  dollars,  1  Gowen,  144.  It  is  con- 
ceived that  instead  of  an  absolute  discharge,  it  will  be  better  to  invest 
the  court  of  common  pleas  with  a  discretionary  power." 

"Title  IV. —  Of  proceedings  for  the  admeasurement  ofdowerP 

[S  1  to  17.  Same  as  enacted.]  Original  note  to  §  2,  3,  8,  12,  14. 
"New."  To  §  10.  "Amended."  To  §  13.  "1  R.  L.  p.  60,  61,  §  1,  «^ 
6,  varied."  To  §  17.  "4th  and  part  of  3d  section  of  act  relative  to 
partition,  p.  609.  Such  is  the  construction  given  by  the  court  to  tii6 
present  act.  Vide  9th  John.  Rep.  245,  and  6th  Cowen,  316." 

K  18.  Same  as  enacted.]  Original  note.  "  Vide  17  J.  R.  123,  as  to 
action  of  ejectment." 

[S  19,  20,  21.  Same  as  enacted.]  Original  note  to  ^  21.  "New; 
analogous  to  the  rule  of  chancery,  in  regard  to  appeals  from  the  sur- 
rogates and  circuit  courts  to  that  court." 

[S  22,  23,  24.  Same  as  enacted.]  Original  note  to  ^  23.  "New.** 
To  ^24.  "Chiefly  new." 

[S  25.  Not  enacted.] 

[g  26,  27,  28.  Same  as  §  25,  26,  27  R.  S.]  Original  note  lo  ^  27. 
"New."    To  ^  28.  "Partly  conformable  to  practice,  and  partly  new." 

"TiTLB  IX. —  Of  proceedings  for  the  recover^/  of  rent  and  of  demised  premises.^ 
"  Article  I.— Of  didrm  for  rait" 

[§  1.  Same  as  enacted.]  Original  note.  "  ^  17, 1  R.  L.  438,  extended 
so  as  to  embrace  a  case  like  that  in  5th  Cowen,  407." 

§  2.  As  reported;  partly  enacted  %2  B.  8. 

Original  note.  "New.  The  remedy  by  distress,  for  rent,  is  one  of 
the  most  severe,  and  may  be  the  instrument  of  more  oppression,  tiuin 
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any  other  dvil  proceeding.  It  is  conceived  that  a  landlord  ought  not 
to  be  permitted  to  suffer  rent  to  accumulate,  in  order  to  use  this  mode 
of  collecting  it;  but  if  his  right  of  recovery  by  action,  or  re-entry  is 
saved,  it  is  all  he  ought  to  require.  The  latter  part  of  the  section 
is  to  prevent  a  landloM  overwhelming  a  tenant  with  costs.  13  J.  Rep« 
240.  In  no  other  case  known  to  the  law,  is  a  party  authorized  to 
pursue  different  remedies,  for  precisely  the  same  object." 

[g  3.  Same  as  enacted.]  Original  note,  **By  the  5th  section  of  the 
act  *^  concerning  distresses^  rents  and  the  renewal  of  leases^^^  (1  R.  L. 
435,)  these  officers  are  called  in  at  the  appraisement.  There  seem  to 
be  stronger  reasons  to  require  the  protection  of  a  disinterested  officer, 
at  the  commencement  of  what  is  usually  a  severe  proceeding." 

[g  4.  Same  as  ^  5  R.  S.]  Original  note.  "1  R.  L.  434,  §  2.  lb.  p. 
93,  ^  7.  The  provision  forbidding  a  distress  in  the  highway  omitted. 
There  seems  to  be  no  good  reason,  at  this  day,  for  retaining  it.  It 
was  taken  from  an  ancient  English  statute,  9  Ed.  II,  ch.  9,  which  was 
applicable  wholly  to  distresses  for  rents  due  on  lands  belonging  to 
churches." 

rg  6.  Same  as  <^  7  R.  S.]     Original  note.  "Penalty  varied." 

[§  7.  Same  as  §  8  R.  S.]  Original  note.  "The 'act  of  1815,  p.  156, 
requires  the  filing  of  such  an  affidavit  in  the  city  of  New  York.  The 
provision  is  made  general,  and  extended  to  all  cases.  It  is  a  very 
salutary  check  against  abuse." 

[g  8,  9.  Same  as  <§  9, 10  R.  S.  except  that  in  sub.  2,  of  latter  section, 
the  words  "and  such  as  are  ty  la/iv  exempt  from  distress"  were  added 
by  the  legislature.] 

Original  note.  "1  R.  L.  435,  ^  6.  The  two  first  subdivisions  are 
new;  they  are  in  conformity  to  ^  6,  Title  3,  Chap.  6,  2d  Part,  R.  S. 
and  are  intended  to  render  the  law  uniform,  as  between  executors  and 
heirs,  and  landlords  and  tenants." 

[g  13.  Enacted  with  additions  and  alterations  ^  14  R.  S.]  Original 
note.  "The  severity  of  the  law  which  subjects  all  property,  except 
cattle,  going  through  an  imperfect  enclosiu*e,  to  distress  for  rent,  has 
long  b^n  the  subject  of  much  complaint.  A  mitigation  of  the  rule 
as  proposed,  it  is  believed  will  not  endanger  the  rights  of  landlords, 
while  it  will  protect  the  community." 

[§  16.  Same  as  enacted  ^  15  R.  S.  except  that  the  words  "o/  the 
tenanty"  were  inserted  by  the  legislature.]  Original  note.  "  Section  13 
of  same  act,  p.  437,  and  7th  section  of  amendatory  act  of  1820,  p. 
179,  as  expounded  by  the  supreme  court  in  5th  Cowen,  323." 

[S  17.  Same  as  ^  16  R.  S.]  Original  note.  "The  first  part  of  this 
section  rendered  necessary,  by  the  construction  given  by  the  supreme 
ccmrt  in  5th  Oowen,  as  above  stated,  or  otherwise  there  would  be  no 
limitation  of  the  right  of  seizure;  the  residue  is  the  same  as  the  pro- 
viso to  the  13th  section  of  the  act  concerning  distresses,  p.  437." 

[g  18,  19.  Same  as  §  17,  18  R.  S.  Original  note  to  %  19.  "1  R.  L. 
438,  ^  15.  It  requires  an  officer  to  go  with  the  landlord,  but  provides 
no  evidence  of  his  authority,  or  of  an  oath  having  been  made." 

[S  20.  Same  as  ^  19  R.  S.]  OrigiMU  note.  "1  R.  L.  434,  ^  1.  Oon- 
farmed  to  its  legal  effect." 

[S21ta26.  S8meas^20to24R.S.]     Original  note  to  ^  26.  "IB. 

Digitized  by  LjOOQIC 


492  REVISERS'  REPORTS  AND  NOTES,  Acv  [PABTnt 

L.  436,  ^  8,  rendered  more  specifled,  and  conformable  to  common  law 
practice.'' 

[S  28,  29,  30.  Same  as  enacted  ^  27,  28,  29  B.  S.,  except  that  the 
following  concluding  words  of  ^  30  were  not  enacted:  "«wrf  if  judg- 
ment pass  against  the  plaintiffs  or  he  diseonUnue  his  action^  the  defendant 
shaU  recover  double  costs  of  suitJ*^  Originai  note  to  ^  29.  **  '^  10  of  same 
act,  p.  436,  varied,  so  as  to  have  tender  bar  only  costs,  conformable 
to  general  principles." 

"  Article  II. — Of  ike  recovery  of  possession  of  demised  premises^  for  non-payment  of  rent  hy 

ejectment" 

[g  31.  Same  as  ^  30  R.  S.,  except  that  the  words  *'  and  has  not  waived 
such  rights  by  distraining ^  or  by  commencing  any  action^  for  the  recovery 
of  such  rentj*^  before  "  he  may  bring,"  as  reported,  were  not  enacted.} 
Originai  note.  "First  part  of  ^23,  1  R.  L.,  p.  440;  the  words  in  italic 
are  inserted  in  order  to  conform  to  the  decision  of  the  supreme  eonrt- 
in  5th  Oowen,  453." 

[S  34.  Same  as  enacted.]  Originai  note.  "First  part  of  26th  section 
of  same  act,  p.  442,  and  part  of  23d  section,  p.  Ml,  relating  to  tiie 
same  matter,  consolidated.  The  existing  law  does  not  provide  any 
relief  for  the  tenant,  where  judgment  goes  by  default,  vide  Adams  on 
Ejectment,  p.  157,  and  it  is  doubtful  whether  the  tenant  can  avoid  the 
forfeiture,  by  paying  the  rent  and  costs,  after  a  triai^  vide  3  Taunt*, 
402,  and  Adams  on  Eject,  p.  155,  in  note.  These  defects  are  remedied 
in  the  preceding  sections.  There  is  some  confusion  and  incongruity 
between  the  original  sections.  The  23d  section  makes  the  forfeiture 
absolute,  unless  a  bill  in  equity  be  filed  within  six  months  after  exe- 
cution executed;  thus  in  effect  extending  the  time.  The  only  object 
of  a  bill,  is  to  tender  the  rent  in  arrear  and  the  costs,  and  to  bring 
the  landlord  to  an  account  for  the  use  of  the  premises  by  him.  This 
tender  can  be  made  without  a  bill,  and  it  is  not  perceived  why  the 
lessee  may  not  be  permitted  to  do  it,  without  being  compelled  to  resort 
to  a  court  of  chancery.  The  sections  have  been  reconciled  in  the 
preceding  ^  33  and  ^  34,  while  a  subsequent  provision  enables  the 
tenant  .to  resort  to  his  bill  in  equity,  if  he  pleases." 

[S  35,  36.  Same  as  enacted,  except  that  the  words  "  having  jurisdic- 
tion,"  after  "  equity ^^^  in  §  36,  omitted  by  the  legislature.]  Ortgindl  note 
to  ^  36.  "  This  section  is  intended  to  embrace  that  part  of  ^  23,  which 
allows  a  bill  in  equity  to  be  filed  within  six  mouths,  and  that  part  of 
^  25,  which  declares  the  effect  of  a  decree  for  relief;  and  it  limits  the 
right  of  filing  the  bill  according  to  the  construction  in  Adams  on 
llject.,  154." 

"TrrLE  X. — Summary  proceedings  to  recover  the  possession  of  land  in  eerUnn 

cases,"^^ 

"  Articlb  I. — 0/ forcible  entries  and  detamera. 

Originai  preliminary  iiote.  "The  act  respecting  forcible  entries  and 
detainers,  1  R.  L.,  96,  although  perhaps  one  of  the  most  salutary  in 
the  statute  book,  has  become  almost  useless,  from  l^e  obscurity  and 
intricacy  of  itB  provisions.  It  is  a  jumble  of  various  and  ancient 
English  act«,  passed  at  different  times,  inconsistent  with  each  otiier^ 
and  has  given  rise  to  m<nre  litigation  from  its  obscurity^  than  abooafe 
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any  other  act.  And  yet  it  was  passed  to  preserve  the  public  peace^  and 
afford  a  prompt  remedy  for  a  violent  oatrage;  and  to  be  executed  by 
justices  of  the  peace,  who  are  entitled  to  have  the  laws  so  plain  that 
they  can  at  least  understand  what  they  are  to  do,  without  consulting 
counsel.  With  this  view,  an  effort  has  been  made  in  this  revision  to 
present  as  clearly  and  distinctly  as  possible,  the  substance  and  effect 
of  our  acts,  as  it  has  been  understood  and  practically  executed  in 
England  and  in  this  state.  To  accomplish  this,  it  became  necessary 
to  reject  much  of  the  unnecessary  verbiage,  to  remodel  the  whole  act, 
and  arrange  it  in  the  order  of  proceedings.  Several  new  provisions  are 
proposed,  to  remedy  defects  which  have  been  discovered  in  the  course 
of  the  long  time  these  laws  have  been  in  force,  and  to  prevent  un« 
necessary  delay  and  expense." 

[§  1.  Same  as  enacted,  except  that  the  ^  as  reported,  also  had  a 
clause  which  was  omitted  by  the  legislature.] 

Originul  note.  "  Part  of  1st  section  of  act  respecting  forcible  entries, 
p.  96.  The  amount  of  the  fine  increased,  as  more  corresponding 
with  the  present  value  of  money;  and  the  words  *with  or  without 
complaint,'  inserted  to  conform  to  the  uniform  exposition  of  the  act. 
Vide  2  Bums'  Justice,  180.  The  record  of  conviction  should  be  pr^ 
served,  as  a  protection  to  the  magistrate  and  parties,  and  in  order  to 
provide  a  check  for  the  collection  of  the  fine,  in  conformity  with  the 
principle  of  the  act  of  1820,  p.  236." 

[S  5.  Same  as  ^  4  R.  8.] 

Original  note.  "Partly  new,  as  to  complaint  on  oath.  The  proceed- 
ing is  very  important,  and  an  oath  seems  more  proper  here  than  in 
many  cases  where  it  is  now  required.  The  residue  is  taken  from  the 
3d  section  of  the  same  act.  The  part  respecting  notice,  is  conformor 
ble  to  the  decision  of  the  supreme  court,  in  13  Johns.  Eep.,  168." 

[g  6.  Same  as  ^  5  B.  S.]  Original  note.  "The  direction  as  to  the 
number  of  the  jiuy,  is  in  conformity  to  the  case  in  2  Gaines'  Eep.,  98." 

[7.  Sameas^§6R.S.] 

Original  note.  "The  payment  of  the  fees  seems  to  be  considered  a 
necessary  preliminary,  vide  2  Bums'  Justice,  184;  Dalton,  ch.  133. 
At  all  events,  it  is  a  very  salutary  check  to  unfounded  defences.  The 
supreme  court  seem  to  think,  in  4  J.  B.,  198,  that  the  traverse  need 
not  be  in  writing;  but  Dalton  and  Hawkins  say,  that  as  it  is  to  be  a 
matter  of  record,  it  should  be  in  writing,  vide  2  Bums'  Justice,  183." 

[^  8.  Same  as  ^  7  B.  S.] 

Uriginal  note.  "  This  section  is  drawn  in  pursuance  of  the  decision 
of  the  supreme  court,  in  2  J.  Oa.,  p.  400,  where  it  is  held  that  a  landlord 
may  defend,  as  in  ejectment;  but  the  court  decline  pointing  out  any 
course  to  be  adopted  for  that  purpose.  The  above  seems  calculated 
to  protect  the  rights  of  all  parties." 

rS  9  to  11.  Same  as  ^  8  to  10  B.  S.]     Original  note  to  %  11.  "  New.'* 

^  12.  Partiidly  enacted  in  ^  11  B.  S.,  with  the  alteration  suggested 
by  the  following  note.] 

Original  note.  "The  first  part  of  this  section  is  an  attempt  to  enact 
the  decisions  of  the  supreme  court,  in  13  J.  B.,  340,  and  11  do.,  504» 
although  the  utility  of  the  provision  is  questionable.  Perhi^  the 
policy  of  the  act  would  be  better  promoted,  by  declaring,  instead  of 
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the  provision  in  the  text  '  that  the  complainant  shall  not  be  reqoiied 
to  show  his  right  or  title,  but  only  that  he  was  peaceably  in  possession 
of  the  premises,  at  the  time  of  the  entry.*  The  residue  is  the  same 
as  the  4th  section  of  the  present  act,  substituting  the  word  interest  for 
estate,  so  as  to  remove  ambiguities." 

[S  13.  Same  as  ^  12  B.  S.]  Original noU.  ''Conformable  to  16  J. 
B.  141." 

[S  14,  15.  Same  as  '^  13,  14  R.  S.,  except  the  words  "and  sealed;' 
after  ''found"  in  <^  15,  were  not  enacted  by  the  legislature.]  OrigvMH 
note  to  §  15.  "  1  B.  L.  96,  part  of  ^  3,  as  expound^  by  the  courts.'' 

[g  16, 17.  Same  as  %  15, 16  B.  8.]  Original  note  to  %  17.  "Juiois 
are,  by  a  general  law,  entitled  to  six  days'  notice.  A  si>ecial  iktovI- 
sioii  seem^  necessary  in  this  case." 

[S  18, 19.  Same  as  ^  17, 18  B.  S.,  except  that  in  the  latter  <^  the 
words  ''every  circuit  judge  or  supreme  court  commissianer,  and^*  and 
*'or  county,"  were  supplied  by  the  legislature.]  Original  note  to  ^  18. 
"New."    To  §  19.  "§  8, 1  B.  L.  98,  extended." 

[S  20,  21.  Same  as  ^  19,  20  B.  S.] 

Original  note*  "New.  By  the  decisions  of  the  supreme  court,  in  6 
J.  B.  p.  334,  and  2  J.  Oa.  p.  27,  a  certiorari  issues  of  course,  mid  no 
bail  is  required;  in  consequence  of  which,  a  salutary  statute,  devised 
to  preserve  the  public  peace  and  restore  a  possession  forcibly  taken, 
is  completely  evaded,  by  the  inevitable  delay  produced.  The  fodlity 
of  removing  the  proceedings  into  the  supreme  court,  is  a  temptataon 
to  delay,  litigation  and  expense." 

[§  22,  23.  Same  as  §  21,  22  B.  S.]  Original  note  to  §  22.  "New." 
To  ^  23.  "By  the  decision  in  1  Gaines'  Bep.  125,  it  seems  the  saj^eme 
court  has  no  power  to  award  costs,  where  there  has  been  no  traveise; 
the  only  penalty  calculated,  in  the  least,  to  deter  from  bringing  a  cer- 
tiorari." 

[§  24.  Same  as  ^  23  B.  S.]  Original  note.  "According  to  Dalton, 
ch.  129,  and  2  Bums'  Justice,  179,  the  court  of  general  sessions  may 
entertain  indictments,  but  it  does  not  seem  certain  that  it  can  awani 
restitution." 

'*  Article  II. — Summary  proceedings  to  recover  ihe  poeeeeeion  of  lands  in  other  etnuesJ' 

[5  28.  Same  as  ^  27  B.  S.,  except  that  the  words  "for  his  frirohw 
appeal,"  were  stricken  from  the  end  of  the  reported  §,  by  the  l^ia- 
lature.] 

Original  note  to  ^  24  to  28.  "9th  section  of  the  act  concerning  dis- 
tresses, of  1820,  p.  179,  authorizes  proceedings  to  obtain  possession; 
but  they  are  manifestly  inadequate  to  these  cases.  The  three  pr^* 
ceding  sections  are  intended  to  remedy  the  defect,  and  are  drawn 
conformable  to  11  Geo.  II,  ch.  19,  ^  16,  17;  and  57  Geo.  Ill,  ch.  52." 

[§  29.  Same  as  ^  28  B.  S.,  except  that  in  the  conclusion  of  snbw  2, 
instead  of  the  words  "by  law  for  terminating  any  tenanoy  at  wUl,^^  the 
following  words  were  substituted  by  the  legislature,  "for  Ike  serriee 
of  the  summons  in  ths  thirty-second  section  of  this  Title"'] 

Original  note.  "  1st  section,  latter  part  of  3d  section,  and  part  of  9th 
section  of  act  concerning  distresses,  &c..  Laws  of  1820,  p.  176.    The* 
4th  subdivision  is  new.    The  remedy  by  ejectment  in  sudi  cases,  was 
always  dilatory,  expensive  and  oppressive.    It  is  the  less  ueoGsasMj^ 
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since  the  tenn  of  15  months  from  the  time  of  sale,  is  given  to  the 
defendant.  By  subsequent  provisions,  §  32  and  ^  47,  care  has  been 
taken  to  guard  the  rights  of  the  defendant,  in  the  only  case  where  he 
can  have  any,  namely,  where  he  has  acquired  a  title  since  the  judg- 
ment was  docketed  against  him ;  for  the  sale  is  absolutely  conclusive 
upon  him,  as  to  all  rights  he  had  at  the  date  of  the  judgment;  see  13 
J.  Rep.  340;  1  do.  42;  10  do.  223;  3  Caines'  Rep.  188." 

[5  33.  Same  as  §  32  R.  8.]     Original  note.  "New." 

[S  34  to  39.  Same  as  ^  33  to  38  R.  S.,  except  that  the  words  ''or  one 
of  the  constdbhSf^^  were  inserted  by  the  legislature,  in  §  36.] 

Original  note.  ''Part  of  2d  section  of  same  act,  p.  178,  which  is  very 
defective  in  the  necessary  provisions  for  convening  and  keeping 
together  a  jury.  The  provisions  of  the  7th  section  of  the  *Act  to 
abolish  imprisonment  for  debt  in  certain  cases'  (Laws  of  1819,  p.  117), 
have  been  adopted." 

IS  40,  41.  Same  as  ^  39,  40  R.  S.,  except  that  ^  41  concluded  with 
the  following  words,  which  were  not  enacted:  ^*and  he  may^  if  nece^ 
ea/ry^  command  any  person  to  aid  him  in  the  execution  of  such  wa/rrantf 
in  tlie  same  mamier^  and  with'  the  like  authority^  as  in  the  service  of 
eriminal  process;  and  aU  persons  so  commanded^  shaU  render  such  axd^ 
under  the  sams  penalties  in  case  of  refusal^  as  if  such  warrant  was  a 
criminal  process.^''} 

Original  note  to  §  41.  "Part  of  1st  section  of  same  act,  p.  177;  with 
the  addition  of  the  authority  to  command  assistance,  which  seems 
necessary." 

[^  42.  Same  aa  ^  41  R.  S.]  Original  ^lote.  "New;  to  supply  an 
omission  noticed  in  8  Cowen,  13." 

[§  43.  Same  as  ^  42  R.  S.]  Original  note.  "There  is  no  provision 
in  the  existing  law  for  procuring  the  attendance  of  witnesses." 

[S  44,  45.  Same  as  §  43,  44  R.  S.]  Original  note  to  §  45.  "3d  sec- 
tion of  act  of  1820;  the  construction  is  perhaps  doubtful,  but  it  is 
Xyresumed  to  be  intended  only  for  the  case  of  proceedings  for  the  non- 
payment of  rent." 

[S  46,  47.  Same  as  ^  45, 46  R.  S.]  Original  note.  "To  carry  out  the 
provisions  of  sub.  4,  in  ^  29." 

[S  48*  Substantially  same  as  ^  47  R.  S.]  Original  note.  "Conform- 
able to  20  J.  Rep.  82." 

[S  49.  Same  as  §  48  R.  S.]  Original  note.  "New;  necessary  to  give 
the  court  jurisdiction  over  the  whole  subject." 

[g  50.  Substantially  same  as  ^  49  R.  S.}  Original  note..  "New,  but 
obviously  just." 

^Tttlb  XI. — Of  distraining  cattle  and  other  chattels  doing,  damage^  and  of 
distraining  in  other  cases.^^ 

IS  h  2,  3.  Same  as  enacted.] 

Original  note.  "  19th  section  of  act  concerning  privileges  of  towns, 
&c,,  2  R.  L.  p.  134.  The  direction  to  keep  the  cattle  is  new,  but  in 
conformity  to  the  exposition  of  the  statute  made  by  the  supreme 
court,  in  10  J.  R.  255.  It  is  a  law  of  daily  application,  and  should  be 
*  rendered  as  explicit  and  full  as  possible.  The  provision  authorizing 
fence  viewers  to  take  testimony,  is  obviously  necessary,  to  enable 
them  to  decide.    Where  property  was  wholly  wasted,  a  view  would 
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not  enable  them  to  aacertain  the  extent  of  the  loss,  and  fences  may 
be  clandestinely  thrown  down,  or  their  appearance  altered,  when 
viewed.  The  amendments  are  suggested  from  experience  of  their 
necessity." 

[§  4.  Same  as  enacted.]  Origindl  note*  "  Part  of  same  section,  va^ 
rieid  so  as  to  leave  no  doubt  that  an  appraisal  must  be  had,  before  the 
cattle  are  impounded,  according  to  the  decision  in  10  J.  Rep.,  256  and 
369;  the  ambiguity  of  the  present  law,  in  that  respect,  has  led  to 
numerous  and  most  expensive  controversies." 

[S  5  to  8.  Same  as  enacted,  except  "  six  cents^^^  in  §  7,  reported 
^^ three  cents.^^^  Original  note  to  ^  8.  "See  note  at  the  end  of  the 
Title." 

[g  13  to  19.  Same  as  enacted,  except  that  the  words  "  with  costs  of 
auit,'^  were  inserted  in  §  19  by  the  legislature.] 

Original  note  to  §  19.  "  By  the  common  law,  any  goods  or  chattels, 
such  as  stacks  of  com,  nets,  oars,  &c.,  wrongfully  placed  on  land, 
might  be  distrained,  in  the  same  manner  and  to  the  same  extent,  as 
cattle  doing  damage ;  see  the  cases  collected  in  3  Woodeson's  Lec- 
tures, 226.  But  the  only  iruit  of  the  distress  was,  that  the  projierty 
might  be  detained  by  the  distrainer,  until  his  damages  were  paid ; 
Woodfairs  Land,  and  Ten.,  627.  The  statute,  ^  19,  2  B.  L.,  134,  pro- 
vided only  for  the  case  of  cattle  distrained,  and  allowed  their  sale, 
leaving  other  property  in  the  condition  in  which  the  common  law 
placed  it.  It  is  conceived  that  the  right  of  distraining  inanimate 
property  ought  to  be  abolished,  or  the  means  should  be  provided  of 
rendering  it  effectual.  Believing  it  to  be  a  right  that  may  sometimes 
be  usefully  exercised,  the  Revisers  have  prepared  the  preceding  sec- 
tions, to  regulate  it  and  render  it  useful." 

[g  20  to  26.  Same  as  enacted,  except  that  in  §  21,  "  three^*  was 
substituted  by  the  legislature  for  "  two,"  and  in  §  24,  "  twenty  "  for 
"  ten." 

Original  note.  "  There  are  various  cases  in  which  subordinate  oflBI- 
cers  are  allowed,  summarily,  to  distrain  on  property,  as  for  the  col- 
lection of  canal  tolls  and  penalties,  see  ^  137,  Title  9,  Oh.  9, 1st  Part 
R.  S.  It  seems  necessary,  as  well  for  the  protection  of  the  officer  as 
the  owner  of  the  property,  to  provide  the  mode  of  proceeding,  and  the 
means  of  disposing  of  any  surplus  ;  and  to  preserve  the  evidence  of 
the  cause  of  the  seizure,  and  the  regularity  of  the  proceedings." 

"Tttlb  Xn.— 0/  the  action  of  replevin:' 
.  Original  preliminary  note.  "  This  action  in  many  cases,  one  of  the 
most  useful  known  to  our  law,  is  at  the  same  time  one  of  the  mo^t 
difficult  and  perplexing.  In  the  following  revision  of  the  act  *  to  pre- 
•vent  ahuses  and  delays  in  the  action  of  replevin,'  passed  in  1788  (1  IL 
L.,  91),  an  effort  has  been  made  to  simplify  the  practice,  and  to  pieveut 
imuecessary  and  vexatious  expense  and  delay.  The  action  has  beea 
so  extended,  as  to  make  it  a  substitute  for  detinue^  and  a  concurrent 
remedy  in  all  cases  of  the  unlawful  caption  or  detention  of  personal 
property,  with  trespass  and  trover.  In  order  to  remedy  the  numerous 
defects  found  in  the  existing  practice,  and  to  carry  out  the  new  prin-  * 
ciples  introduced  in  the  action,  it  has  become  necessary  to  make 
expieas  provision  for  most  of  the  proceedings  in  the  cauae." 
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[§  1.  Same  as  enacted.] 

Original  note.  •'  1 R.  L.,  91,  •§  1  extended  by  substituting  the  word 
*  or '  in  lieu  of  the  word  *  anrf,'  in  the  existing  statute,  to  reach  cases 
for  which  detinue  or  trover  are  now  the  only  remedies.  The  fonner 
of  these  actions  it  is  proposed  to  abolish,  as  unnecessary;  and  the 
latter  is  often  a  very  inadequate  remedy  to  reach  an  insolvent  who 
Las  the  pi^perty  of  another  in  his  possession." 

[§  2.  Same  as  enacted,  except  that  the  concluding  words  were 
reported  as  follows:  ''such  persons  may  maintain  actions  of  replevin 
for  stick  injuries^  if  they  shaU  elect  to  bring  the  same^  instead  of  actions 
of  trespass  J^ 

Original  note,  "  By  chapter  6  of  the  2d  Part  of  the  Revised  Statutes, 
Title  5,  ^  4,  executors  and  administrators  are  empowered  to  bring 
trespass  in  certain  cases.  Public  officers  have  also,  in  former  parts  of 
the  revision,  been  expressly  authorized  to  bring  trespass.  The  object 
of  the  above  is,  to  remove  any  doubt  as  to  their  being  entitled  to 
maintain  replevin." 

[g  3.  Same  as  enacted.]  Original  note.  Conformable  to  4  Oowen, 
45." 

[S  4.  Same  as  enacted,  except  that  the  reported  section  also  sub- 
jected the  person  prosecuting,  and  the  officer  serving,  the  replevin,  to 
a  penalty.]     Original  note.  "  1  R.  L.,  §  12,  varied  as  to  penalty." 

[5  5  As  reported  ;  enacted  with  variations  §  5  JB.  /S.] 

Original  note.  "In  the  case  of  Thompson  v.  Button^  14  Johns.  Rep., 
84,  it  was  decided  by  the  supreme  court,  that  if  an  officer  having  an 
execution  against  A,  executes  it  on  goods  in  the  possession  of  B,  the 
latter  might  bring  replevin.  This  decision  did  not  militate  against  the 
ancient  role  of  the  common  law,  that  goods  t^en  by  a  sheriff  on  an 
execution,  from  the  possession  of  the  defendant  in  the  execution,  were 
in  the  custody  of  the  law,  and  could  not  be  replevied ;  because  that 
rule  was  confined  to  the  defendant  himself.  But  in  a  later  case  (20 
Johns.  Rep.,  467),  the  court  proceeded  a  step  farther,  and  held,  that 
goods  found  in  the  possession  of  a  servant  of  the  plaintiff  in  replevin, 
and  seized  by  virtue  of  an  execution  against  the  servant,  could  still 
be  replevied,  on  the  ground  that  the  owner  was  to  be  deemed  in  the 
actual  possession.  Without  presuming  to  question  the  accuracy  of 
this  latter  decision,  the  Revisers  respectfully  suggest,  that  the  exten- 
sion it  gives  to  the  action  of  replevin,  is,  in  their  judgment,  calculated 
to  impede  the  collection  of  demands  justly  due,  and  to  lead  to  fraud 
^nd  litigation.  They  therefore  propose,  in  the  above  section,  to  cut 
off  actions  of  replevin  in  all  cases  where  goods  are  taken  in  exe- 
cution from  the  possession  of  the  defendant,  whether  such  defend- 
ant be  the  absolute  owner  or  not.  The  provisions  of  law  by  which 
the  owner  of  any  property  seized  in  execution  may  have  his  right  tried 
by  the  sheriff  and  a  jury,  or  be  fully  indemnified  for  the  injury  done 
him,  seem  sufficient  for  his  protection,  without  resorting  to  the  action 
of  replevin." 

[iS  6.  Same  as  enacted.] 

Original  note.  "  Actions  of  replevin  may  now  be  commenced  in  the 
common  pleas,  by  plaint  or  writ ;  in  the  supreme  court  they  must  be 
commenced  hjwrit.    It  is  supposed  to  be  entirely  uselessto  retain 
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the  two  modes  of  prosecuting  the  action,  and  it  is  therefore  proposed 
to  commence  in  all  cases  by  writ.  Indeed  there  seems  a  great  pro- 
priety in  furnishing  the  sheriff  with  something  more  than  a  mere  com- 
plaint, to  warrant  him  in  taking  from  one  person  property  in  his 
possession,  and  delivering  it  to  another. 

"The  form  of  the  writ  as  above  proposed,  is  substantially  similar  to 
that  prescribed  in  the  present  statute,  except  that  the  bond  is  described 
according  to  the  provisions  of  ^  7,  and  except  also,  that  the  last  clause 
requiring  the  sheriff  to  arrest  the  defendant,  in  case  the  property  can- 
not be  found,  is  new.  By  the  existing  law,  in  case  the  sheriff,  for  any 
reason,  is  unable  to  find  the  property,  he  makes  a  return  of  the  fact, 
and  the  plaintiff's  remedy  is  by  capias  in  withemaniy  commanding  tbe 
sheriff  to  take  other  property  of  equal  value.  This  proceeding  is  not 
only  unsuitable  to  the  genius  of  modern  jurisprudence,  but  it  tends  to 
great  expense  and  delay.  The  Revisers  therefore  propose  to  abolish 
it  entirely;  and  in  lieu  of  it,  in  this  case,  they  suggest  the  above 
addition  to  the  writ.  The  mode  in  which  the  defend^t  is  to  procoie 
his  discharge  from  the  arrest,  will  be  found  in  ^  12." 

[g  7.  Same  as  enacted,  except  sub.  1.] 

Origiruil  note.  ''The  first  subdivision  is  new,  and  is  intended  to  pre- 
vent the  improper  use  which  is  sometimes  made  of  the  writ,  and  to 
justify  the  arrest  of  the  defendant  in  analogy  to  the  provisions  in 
Chapter  6  of  this  Part. 

"The  second  subdivision  is  intended  as  a  substitute  for  tlie  two 
bonds  prescribed  by  the  existing  statute,  in  ^  4  and  ^  8.  To  produce 
uniformity  in  the  practice,  and  to  guard  the  rights  of  persons  in  pos- 
session of  property,  it  is  proposed  to  require  the  bond  as  an  indispen- 
sable pre-requisite  in  aU  cases,  and  to  make  the  condition  the  same  in 
all.  The  condition  of  the  bond  is  also  considerably  extended,  so  as  to 
make  it  a  security,  not  only  for  the  return  of  the  goods,  but  for 
damages  and  costs,  and  also  for  the  value  of  the  goods,  or  tbe  amoont 
of  rent  in  arrear,  where  the  defendant  electa  to  t^J^e  judgment  in  tlutt 
way,  under  the  provisions  contained  in  a  subsequent  part  of  the  Title. 
This  extension  of  the  bond  is  considered  perfectly  just,  as  the  damages 
and  costs  may  often  much  exceed  the  value  of  the  property." 

[S  8,  9.  Same  as  enacted.]  Original  note  to  %9.  "New  as  to  the 
mode  of  summoning  the  defendant.  The  ceremony  of  the  present 
summoners  is  unnecessarily  expensive." 

[g  10, 11.  Same  as  enacted.]  Original  note  to  §  11.  "  New.  See  %  6, 
and  the  next  section." 

[g  12.  Same  as  enacted.]  Original  note.  **  New;  intended  as  a  sub- 
stitute for  the  capias  in  mthemam,  and  the  proceedings  upon  it.  See 
^6." 

[g  13  to  17.  Same  as  enacted.] 

Original  note  to  ^  13.  "The  words  *or  in  any  part'  new."  To  §  17. 
"The  five  last  sections  are  intended  as  a  substitute  for  tbe  present 
practice  of  issuing  a  writ  de  proprietate  probanda;  a  proceeding  which 
is  both  expensive  and  dilatory.  ^  They  contain  substantially  the  pro- 
ceedings on  such  a  writ,  except  that  §  17  has  been  framed  in  con- 
formity to  the  law  applicable  to  seizures  of  property  upon  execatkm; 
see  8  Johns.  B.  185,  and  15  Johns.  E«  147.    In  the  present  case,  as  the 
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claiiuant  has  made  oath  to  his  claim,  and  described  the  property  in  his 
affidavit,  there  is  the  greater  reason  for  allowing  him  to  retain  it  upon 
his  indemnifying  the  sheriff.  He  may  not  be  prepared  to  i*epel  the 
claim  of  property  before  the  jury ;  and  as  the  finding  of  the  jury  is 
not  returned  to  the  court,  and  cannot  be  set  aside,  it  seems  but  just  to 
permit  the  execution  of  the  writ,  if,  after  all,  the  plaintiff  still  wishes 
to  proceed,  and  will  furnish  an  additional  indemnity." 

Original  note  to  ^  18.  "1  R.  L.  93,  §  6,  penalty  varied."  To  ^  19. 
"There  is  some  contradiction  in  the  books,  as  to  whether  the  plaintiff 
can  proceed  in  the  action,  after  a  decision  against  him  upon  a  claim 
of  property;  though  the  modem  opinion  seems  to  be,  that  he  may  go 
on  in  the  detinet  Hiis  section  will  remove  the  doubt,  and  is  also 
conformable  to  the  principle  of  the  action  as  extended  by  ^  1." 

[§  20  to  23.  Same  as  enacted,  except  that  in  ^  23  the  woi^ds  ^'and  Tie 
shall  give  the  like  notice  th^eojf,'^  as  enacted,  were  reported  ''and  the 
sheriff  shaU  give  the  like  notice  thereof  to  the  defendant  or  one  of  his 
swreties:'    Original  note  to  ^  20,  21.  "Partly  new."     To  §  22.  "New." 

[S  24  to  27.  Same  as  enacted.] 

Original  note.  "These  sections,  from  §  22  inclusive,  are  intended  to 
carry  out  the  new  principle  of  arresting  the  defendant.  They  are 
analogous  to  the  provisions  in  Gh.  6,  relative  to  special  bail  in  perso- 
nal actions;  and  whilst  they  will  materially  benefit  the  condition  of 
the  plaintiff,  it  is  conceived  that  no  injury  will  be  done  to  any  honest 
ddfendant" 

[§28  to  33.  Same  as  enacted.]  OHgivuU  note.  "These  sections,  from 
%  28,  inclusive,  are  intended  as  a  substitute  for  the  present  severe 
UabiJities  of  the  sheriff." 

[S  34.  Same  as  enacted.  Original  note.  "Intended  as  a  substitute 
for  the  present  tedious  and  expensive  proceedings  to  compel  an 
appearance,  as  prescribed  in  §  1  of  the  act  of  1788,  which  are  totally 
inefficacious  where  no  property  can  be  found  on  which  a  distringas 
can  be  levied." 

[S  36.  Same  as  enacted.]    Original  note.  "  Conformable  to  practice.'* 

[§  36.  Same  as  enacted.]  Origiiudnote.  "Necessary  to  carry  out 
the  principles  of  the  action,  as  extended  by  §  1, 6  and  19.  The  decla- 
ration in  the  first  case  mentioned  in  the  section,  is  adopted  from  the 
action  of  detinue." 

[g  37.  Same  as  enacted,  except  that  the  words  "a«  that  where  the 
property  was  taken"  were  inserted  by  the  legislature."] 

Original  note.  "It  is  an  established  rule  in  pleading  in  replevin,  that 
the  plaintiff  must  state  in  his  declaration,  a  place  certain  within  the 
village  or  town ;  though  the  omission  may  be  cured  by  the  defendant's 
plea£ng  over.  (10  Johns.  E.  63.)  This  rule,  where  the  property  has 
been  taken  as  a  distress,  is  useful;  but  in  other  cases,  where  the  action 
is  brought  as  a  substitute  for  trespass  or  trover,  there  seems  to  be  no 
reason  for  requiring  greater  strictness  than  in  those  actions.  The 
above  section  is  also  conformable  to  the  principle  adopted  in  regard 
to  venue,  in  ^  3." 

[S  38.  Same  as  enacted.]  Original  note.  "First  clause  inserted  to 
prevent  any  misconstruction  as  to  the  effect  of  the  new  provisions 
contained  in  this  Title.    Last  clause  conformable  to  1 B.  L.  619,  %  10." 
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[S  39.  Same  as  enacted.] 

Original  note.  "Oonfonnable  to  existing  law,  (1  Chitty's  Pleadings, 
169,  490.)  The  extension  of  the  action  renders  it  necessary  to  furnish 
a  new  general  issue,  which  is  done  in  the  next  section*  To  prevent 
misapprehension,  the  present  section  is  also  inserted." 

[g  40.  Same  as  enacted.]  Original  note.  ''Conformable  to  the  prac- 
tice in  the  action  of  detinue,  1  Ohitty's  Pleadings,  121,  484." 

[g  41.  Same  as  enacted.] 

Original  note.  ''The  first  part  of  this  section  is  nearly  a  transcript 
of  the  22d  section  of  the  act,  11  Geo.  U,  ch.  19.  It  has  never  be^ 
re-enacted  in  this  state;  though  in  the  language  of  the  preamble  to 
the  original,  'great  difficulties  often  arise  in  making  avowries  or 
cognizance,  upon  distresses  for  rent,  and  other  services.*  We  have, 
therefore,  in  this  state,  been  left  to  all  the  strictness  of  the  ancient 
common  law  rules;  see  1  Johns.  R.  380;  10  Johns.  S.  372.  The  last 
clause  is  conformable  to  ^  9  of  the  act  of  1788." 

[S  42.  Same  as  enacted.] 

Original  note.  "The  strictness  required  by  the  common  law  in  avow- 
ries and  cognizances,  where  the  distress  has  been  taken  damage  feor 
sant,  has  never  been  relaxed;  10  Johns.  B.  372;  though  it  seems 
highly  proper  to  afford  to  the  defendant,  in  cases  of  this  sort,  an  easy 
mode  of  pleading. 

"When  cattle  are  distrained  damage  feasant,  the  owner,  if  the 
taking  was  illegal,  may  either  bring  trespass  or  replevin;  but  the 
rules  of  pleading,  and  the  groimds  of  defence,  in  the  two  cases,  are, 
by  the  existing  law,  widely  different.  In  tresi>ass,  the  defendant  may 
justify  by  pleading,  generally,  that  he  was  lawfully  possessed  of  the 
locus  in  quo;  and  unless  the  plaintiff  puts  the  title  in  issue  by  his 
replication,  the  defendant  will  succeed  if  he  maintains  his  plea ;  (2 
Salkeld,  643 ;  2  Mod.  70 ;  3  Mod.  132;  10  Mod.  37 ;  1  East's  E.  212.) 
But  in  the  action  of  replevin,  it  is  not  sufficient  for  the  defendant  to 
say  that  he  was  lawfully  possessed;  he  must  aver  title,  or  he  cannot 
have  a  return ;  (2  Bos.  &  P.  359 ;  10  Johns.  372.)  It  has  fi^quently 
been  remarked,  that  the  law  in  these  two  concurrent  actions  should  at 
least  be  on  the  same  ground ;  but  in  the  judgment  of  the  Bevisera, 
that  would  not  be  going  far  enough.  If  a  person  is  lawfully  inpossoh 
sion  of  land,  it  is  conceived  that  he  ought  to  be  permitted  to  distrain 
cattle  doing  damage,  without  being  compelled  in  an  action  of  replevin, 
which  will  always  be  sufficiently  complicated,  to  try  the  title.  If  the 
owner  of  the  cattle  wishes  to  try  the  title,  he  may  bring  trespass  or 
ejectment,  or  some  other  appropriate  remedy,  when  the  question  of 
title  will  be  presented  by  itself.  The  preceding  section  has  been 
framed  in  accordance  with  these  views." 

[g  43.  Same  as  enacted.] 

Original  note.  "  At  common  law,  where  the  defendant  avowed  upon 
the  tkle,  the  plaintiff,  if  a  lessee  for  years,  life,  &c.,  might  pray  in  aid 
of  his  lessor,  that  he  be  called  in  and  made  a  party  to  the  suit.  This 
remedy  is  saved  by  the  10th  section  of  our  statute ;  but  as  it  is  not 
necessary  for  the  protection  of  the  tenant,  (who  may  give  notice  of 
the  suit  to  his  lessor)  as  it  is  never  used  in  this  state ;  and  as,  when 
used,  it  must  lead  to  great  delay  and  expense,  it  is  proposed  to  abolish 
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it.  To  provide,  however,  for  those  cases  in  which  the  reversioner  or 
remaiiider-maii  may  desire  to  come  in  and  defend  his  title,  the  prac- 
tice which  has  so  long  been  adopted  in  ejectment,  is  extended  to  this 
case." 

[g  44.  Same  as  enacted.] 

Originai  note.  '*  The  statute  authorizing  a  notice  of  special  matter 
to  be  given  with  the  general  issue,  does  not  apply  to  actions  of  reple- 
vin, though  the  plea  of  non  cepit  is  known  as  a  general  issue.  The 
pleadings  in  this  action  have  therefore  been  required  to  be  framed 
with  greater  nicety  than  those  of  any  other.  The  Revisers  are  aware 
that  it  is  a  prevalent  opinion  among  those  who  are  skilled  in  the  sci- 
ence of  special  pleading,  that  the  act  authorizing  a  notice  in  lieu  of  a 
special  plea,  has  tended  to  diminish  the  learning  of  the  profession, 
and  to  introduce  a  careless  mode  of  pleading.  It  is  very  probable, 
that  to  a  certain  extent,  it  has  produced  such  an  effect;  but  the 
almost  universal  adoption  of  the  practice,  even  by  lawyers  of  acknow- 
ledged learning,  may  be  considered  as  a  conclusive  proof  of  its  conve- 
nience, if  not  of  its  utility.  It  is  believed  that  no  evils  can  result  from 
extending  this  indulgence  to  the  action  of  replevin." 

[§  45,  46.    Same  as  enacted.] 

Original  note  to  ^  46.  "  Both  parties  being  actors  in  replevin,  either 
may  notice  the  cause  for  trial ;  but  according  to  the  present  practice, 
neither  can  move  for  judgment  as  in  case  of  non-suit,  (1  Johns.  Oas. 
247.)  The  above  section  is  proposed  for  the  purpose  of  altering  the 
practice,  so  far  as  to  permit  a  defendant  to  make  such  a  motion,  when 
he  shall  not  think  it  advisable  to  notice  the  cause  for  trial.  The  plain- 
tiff having  commenced  the  litigation,  should  be  compelled  to  carry  it 
on,  or  be  put  out  of  court,  as  in  other  cases." 

[S  47.  Same  as  enacted.]  Original  note.  '*  Conformable  to  existing 
practice." 

[§48  to  62.  Same  as  enacted.]  Original  note.  ''These  four  last 
sections  are  intended  to  carry  out  the  principles  in  ^  6  and  18." 

[g  53  to  56.  Same  as  enacted.]  Original  note  to  §  55.  "  New,  and 
it  is  believed  useful."  To  §  56.  "  1  R.  L.  94,  §  11,  extended  to  reach 
several  omitted  cases,  as  being  equally  within  the  principle.  The 
words  *  or  assigns^^  new." 

[S  57.  Same  as  enacted.]  Original  note.  "  New.  This  section  is 
entirely  conformable  to  the  principles  of  the  preceding,  and  is  also 
analogous  to  a  provision  in  the  laws  of  Massachusetts." 

[g  58.  Same  as  enacted.] 

Original  note.  "  Under  the  existing  law,  the  defendant,  if  he  elects 
to  proceed  under  the  11th  section  of  the  act  of  1788,  cannot  proceed 
upon  the  bond,  where  the  judgment  was  against  the  plaintiff  upon 
demurrer  or  verdict ;  there  being  no  default  in  prosecuting  the  suit, 
and  no  return  of  the  property  being  awarded,  (  2  Dunlap's  Prac.  901.) 
As  there  seems  to  be  no  good  reason  for  such  a  rule,  and  as  the  pro- 
ceedings authorized  in  the  preceding  56th  section,  are  greatly  for  the 
benefit  of  the  sureties,  the  right  of  the  defendant  to  resort  to  the  bond, 
is  expressly  reserved." 

[S  59.  Same  as  enacted.]  Original  note.  "Made  general,  and 
altered  as  to  time,  to  conform  to  other  analogous  cases." 
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[S  6^»  61.  Same  aB  enacted.]  Original  note  to  ^  60,  "  New ;  to  canj 
ont  former  provisions,"    To  %  61,  "  Conformable  to  existing  law." 

[S  62.  Same  as  enacted.] 

Original  note.  "  By  the  existing  statute,  §  5,  a  writ  of  second  deliver* 
ance  is  allowed  when  judgment  passes  against  the  plaintiff  by  default. 
In  the  above  section  it  is  proposed  to  vary  the  existing  law.  Where 
the  plaintiff  has  had  the  property  delivered  to  him,  and  makes  de&ult, 
it  is,  to  say  the  least,  vexatious  to  the  defendant  to  take  it  fiom  him 
a  second  time." 

[S  63.  Same  as  enacted.] 

Original  note.  ^*  The  writ  of  withernam  is  not  only  used  where  the 
sheriff'  returns  to  the  writ  of  replevin,  that  the  goods  are  eloigned,  bat 
it  is  also  one  of  the  remedies  to  which  the  defendant  may  resort 
in  case  of  a  like  return  to  the  writ  of  retomo  hahendo.  In  the  former 
case,  it  has  already  been  superceded,  ^  12.  In  the  latter  case,  the 
bond  of  the  plaintiff  renders  it  unnecessary ;  it  is  therefore  proposed 
to  abolish  it  altogether.  The  writ  of  second  deliverance  is  abolished 
in  one  case,  by  the  previous  section,  but  as  there  are  other  eaaes  in 
which  it  might  be  resorted  to,  the  present  section  is  proposed." 

[S  64,  65,  66.  Same  as  enacted.]  Original  note.  ''  Oonformable  in 
principle  to  the  existing  law." 

[S  67.  Same  as  enacted,  except  that  the  words  ''  but  exeGutions 
therein  shaU  be  awa/rded  and  executed,^^  were  inserted  by  the  legisla- 
ture.] 

Oriffbial  note.  ^*  By  the  common  law,  the  writ  of  replevin  is  always 
to  be  executed  by  the  sheriff,  even  in  his  own  case,  where  he  may 
have  distrained  the  goods,  ^Gilbert  on  Replevin,  124.)  The  practice 
has  always  prevailed  in  this  state,  of  awarding  writs  and  plaints  in 
replevin,  in  such  cases,  to  the  coroners ;  but  it  is  thought  best  to  oon- 
flrm  it  by  express  provision." 

"  Title  ICJU. —  0/  proceedings^  aa  for  contempts^  to  enforce  civil  remedies  and 
to  protect  the  rights  of  parties  in  civU  actions,'" 

[S  1.  Same  as  enacted,  except  in  sub.  6.] 

Original  note.  "In  the  note  to  §  16  of  Title  2  of  Oh.  3  of  this  Part, 
the  Revisers  point  out  the  distinction  between  contempts,  which  are 
really  such,  and  those  acts  which  have  been  treated  as  contempts,  for 
the  mere  purpose  of  enforcing  some  civil  remedy;  the  former  class 
are  provided  for  in  that  Title.  It  is  the  object  of  this  Title  to  provide 
for  the  latter  class.  In  this  section,  an  enumeration  of  the  general 
cases  has  been  made,  as  well  to  define  as  to  limit  a  power,  which, 
while  it  is  absolutely  necessary  in  many  cases,  is  yet  perhaps,  more 
liable  to  abuse,  and  in  England,  has  been  abused,  more  than  any 
other  possessed  by  the  courts.  The  preceding  section  includes  all 
cases  which  a  diligent  examination  of  all  the  writers  on  the  subject 
has  discovered,  and  which,  it  is  supposed,  ought  to  be  included.  The 
cases  will  be  found  in  4  Ghitty's  Blackstone,  221;  American  ed.  of 
Oomyn's  Dig.  1,  719,  Attachment;  2  Hawk.  142." 

[S  2  to  9.  Same  as  enacted,  except  in  §  3,  the  words  *^and  of  rfw- 
obedience  to  any  svhpoma"  added  by  the  legislature.] 

Original  note  to  ^  9.  "In  5  Oowen,  415,  the  court  directed  interro- 
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gatories  to  be  administered  by  a  oommissioner,  to  a  person  in  custody; 
from  which  it  would  seem  that  some  doubt  was  entertained  of  the 
authority  to  bring  him  up  by  habeas  corpus.  It  is  so  obviously 
necessary,  in  many  cases,  that  it  is  proposed  to  declare  its  existence 
expressly.'' 

[S  14,  15.  Same  as  ^  15, 16  R.  S.] 

Original  note.  "The  English  practice,  which  seems  to  have  been 
adopted  by  our  court,  requires  that  the  sheriff  should  take  the  defend- 
ant before  some  officer  to  determine  whether  the  defendant  should  be 
held  to  bail  at  all,  and  to  direct  the  sum,  3d  Oowen,  341 ;  and  yet  in 
other  cases,  the  attorney  is  to  direct  the  sum,  1  Oowen,  579.  It  must 
be  obvious  that  a  commissioner  in  the  county  where  the  defendant 
resides,  is  the  most  inconvenient  of  all  officers,  and  that  to  leave  it  to 
the  discretion  of  the  attorney  is  to  expose  defendants  to  great  injus- 
tice. As  attachments  at  the  instance  of  a  party,  are  in  effect  me»n€ 
process^  it  is  conceived  they  ought  to  be  treated  accordingly.  The 
above  provisions  place  them  precisely  on  the  same  footing.  AiVTien 
the  attachment  is  ordered  by  the  court,  it  is  the  most  competent  to 
direct  the  amount  of  the  bail." 

[S  16.  Same  as  ^  14  R.  S.]  Original  note.  "Flagrant  cases  of  con- 
tempt may  occur,  where  the  court  may  not  think  proper  to  allow  bail, 
and  in  others  the  very  object  of  the  proceeding  may  be  defeated  by 
the  delay  produced." 

[S  17,  18.  Same  as  §  15,  16  R.  S.]  Original  note  to  §  18.  "It  is 
supposed  there  ought  to  be  an  end  somewhere,  to  taMng  bail  on 
attachments,  and  the  neglect  to  return  one  already  issued,  seems 
the  proper  occasion." 

[§  19.  Same  as  enacted.] 

Original  note.  "  By  the  existing  law,  if  a  defendant  brought  up  on 
attachment  purges  himself  by  setting  up  new  matter  or  otherwise,  no 
contradictory  evidence  can  be  received,  and  he  must  be  discharged. 
True,  the  remedy  is,  by  indictment  for  perjury;  but  this  affords  no 
relief  to  the  party,  and  his  civil  remedy  is  thus  merged  in  the  public 
offence.  This  doctrine  of  merger  is,  in  all  other  cases,  abolished,  in 
this  state,  and  no  reason  whatever,  is  perceived  for  retaining  it  in  this 
case.  But  on  the  contrary,  as  the  proceeding  treated  of  in  this  Article 
is  wholly  to  enforce  civil  remedies,  it  would  seem  that  the  object  and 
design  would  be  entirely  frustrated  by  stopping  short,  on  the  defend- 
ant's denial  or  showing  some  new  matter,  which  the  adverse  party  may 
have  the  means  of  disproving.  The  practice  of  examining  on  oath,  is 
borrowed  from  chancery,  4  Black.  223;  but  in  that  court,  evidence 
is,  and  ever  was  received,  to  contradict  the  defendant." 

[§  20  to  22.  Same  as  enacted.]  Original  note  to  §  22.  "This  is  the 
same  limitation  already  fixed  by  the  legislature  in  §  11,  Title  2,  of 
Oh.  3,  of  this  Part." 

[g  23  to  25.  Same  as  enacted.]  Original  note.  "In  cases  of  criminal 
contempt,  by  §  11,  Title  2,  of  On.  3,  of  this  Part,  the  imprisonment  is 
limited  to  30  days.  Perhaps  there  may  be  cases  where  a  longer 
imprisonment  for  injuries  to  civil  rights,  ought  to  be  allowed." 

[5  31,  32.  Same  as  enacted.] 

Original  note  to  §  32.  "If  the  sureties  in  a  recognizance  taken  under 
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the  present  practice  should  prove  insufficient,  it  is  a  little  difficult  to 
tell  what  remedy  the  aggrieved  party  has.  It  is  presumed  that  the 
sheriff  could  not  be  held  absolutely  responsible.  At  all  events,  sach 
would  be  an  equitable  rule.  That  proposed  in  the  preceding  section 
seems  more  just,  and  as  well  calculated  to  protect  parties.  It  would 
be  too  tedious  and  expensive  to  allow  of  exceptions  to  the  sureties, 
and  to  compel  them  to  justify." 

[5  33.  Same  as  enacted.] 

Original  note.  "Questions  may  arise  how  far  the  circuit  courts  are 
now  distinct  from,  and  independent  of,  the  supreme  court.  To  remove 
all  room  for  doubt,  and  to  provide  for  cases  where  it  will  be  absolutely 
necessary  such  a  power  should  be  exercised  by  the  supreme  court,  this 
section  is  prepared." 

[S  34,  35.  Same  as  enacted.] 

Original  note  to  ^  35.  "As  the  circuit  has  no  seal,  the  present  prao- 
tice  is,  generally,  to  issue  the  attachment  under  the  seal  of  the  supreme 
court.  This  ought  always  to  be  done,  so  as  to  give  that  court  power 
to  enforce  it,  after  the  adjournment  of  the  circuit.  And  for  the  same 
reason,  it  should  be,  in  all  respects,  the  process  of  the  court." 

[§  36.  Same  as  enacted.] 

Original  note.  "The  object  of  the  act  of  1824,  was  undoubtedly  to 
insure  the  personal  attendance  of  the  witness,  so  as  to  prevent  a  trial 
from  being  postponed  on  account  of  his  absence.  In  such  cases, 
therefore,  it  does  not  seem  necessary  or  proper,  to  allow  a  bond  to  be 
taken  for  the  appearance  of  the  witness." 

[g  37.  Same  as  enacted.]     Original  note.  "New;  deemed  useful." 

"TriLE  XW.—  O/arbUrations:' 

[§  1.  Same  as  enacted.] 

Original  note,  "g  1,  1  E.  L.  125,  essentially  varied.  Instead  of 
enforcing  an  award  by  process  of  contempt,  in  cases  where  such 
process  is  not  applicable,  it  is  proposed  to  authorize  a  regular  judg- 
ment to  be  entered,  filed  and  docketed,  and  an  execution  to  be  issued 
against  the  property  or  person,  conformably  to  the  laws  of  Massachu- 
setts, 1  V.  p.  266;  of  Virginia,  v.  1,  p.  454;  of  Missouri,  v.  1, 137.  By 
this  means,  the  parties  will  be  saved  the  necessity  of  an  expensive 
and  perplexing  action,  on  the  bond  or  the  award;  and  the  object  of 
the  statute  Ho  contribute  much  to  the  ease  of  parties,  iu  the  deter- 
mining their  differences,'  as  expressed  in  its  preamble,  will  be  more 
effectually  obtained.  The  remedies  for  relief  will  be  found  to  be  as 
ample  as  by  the  existing  law,  or  as  are  afforded  by  an  action." 

[§  2.  Same  as  enacted.] 

i/riginal  note.  "  The  old  law  cei"tainly  was,  that  freehold  or  inherit- 
ance of  lands  could  not  be  determined  by  arbitrament,  1  Boll.  242,  h. 
10 ;  Gomy n's  Arlitranient,  D.  3.  And  although  it  has  been  qualified  in 
modern  times,  3  East.  11 ;  15  J.  R.  197,  by  saying  that  the  award  can 
not  operate  to  transfer  the  title,  but  merely  to  estop  the  parties,  yet  it 
is  conceived,  that  this  is  only  calculated  to  mislead  those  who  may 
wish  to  resort  to  an  arbitration  to  determine  their  titles.  Besides,  on 
principles  of  public  policy,  it  is  believed  that  such  controversies,  which 
always  involve  intricate  legal  questions,  ought  not  to  be  thus  deteiv 
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mined.    The  exceptions  stated,  embrace  the  cases  which  seem  to  re- 
quire it,  and  which  have  been  most  nsuaUy  presented  to  the  courts." 

[§  3  to  6.  Same  as  enacted.]  Original  note  to  ^  3,  4.  "New."  To 
^6.  "Extended." 

[S  7.  Same  as  enacted.]  Origindl  note.  "11  J.  R.,  402,  as  to 
referees.  Although  the  law  is  different  in  the  case  of  arbitrators,  6  J. 
Rep.,  39,  yet  the  same  principle,  it  is  conceived,  should  apply  to  this 
case." 

[g  8.  Same  as  enacted.]  Original  note.  "  New ;  deemed  highly 
necessary,  as  it  is  the  basis  on  which  all  the  subsequent  proceedings 
are  founded." 

[S  9, 10.  Same  as  enacted.] 

Original  note  to  ^  10.  "  The  preceding  section  is  chiefly  an  enumera- 
tion of  the  cases  in  which  awards  may  be  vacated  with  some  exten- 
sion. (1.)  According  to  §  2, 1 R.  L.,  126;  2  J.  Oh.  R.,  339,  ib.,  551.  (2) 
3  Gaines'  R.,  166 ;  3  J.  R.,  367.  (3)  Founded  in  principle  on  17  J.  R., 
405.  (4)  14  J.  R.,  96.  Concealment  of  material  facts,  by  either  party, 
is  mentioned  in  some  cases,  17  J.  R.,  405,  as  a  ground  for  vacating  an 
award ;  but  it  is  conceived  that  such  a  proposition  would  be  too 
broad,  and  that  the  general  expressions  in  the  first  subdivision,  are 
preferable." 

[g  11.  Same  as  enacted.] 

Original  note.  "  (1)  Awards  are  frequently  incorrect  in  some  mere 
calculation  or  description,  which  is  perfectly  evident,  but  which  there 
is  no  power  to  correct,  9  J.  Rep.,  212  ;  3  do.,  636;  2  do.,  62.  The  first 
subdivision  is  intended  to  reach  this  case.  (2)  and  (3)  These  subdivi- 
sions are  upon  the  same  principle;  are  opposed  in  analogy  to  the  rules 
and  practice  in  relation  to  references  and  verdicts,  and  are  calculated 
to  give  the  utmost  effect  to  this  mode  of  determining  differences." 
^  12  to  18.  Same  as  enacted.]  Original  note  to  §  12.  "New." 
To  %  18.  "  Conformed  to  ^  1, 1  R.  L.,  125,  in  the  only  case  in  which  it 
is  conceived  it  ought  to  be  so  conformed." 

[g  19,  20,  21.  Same  as  enacted.]  "  Original  note.  "  These  sections 
seem  necessary  to  protect  the  rights  of  all  parties,  and  conform  iit 
principle  to  the  decision  of  the  court  of  errors,  in  5  Cowen,  587." 

[g  22.  Same  as  enacted.]  Original  note.  "  It  is  intended  not  to 
diminish  the  i>ower  of  the  court  in  peculiar  and  equitable  cases,  nor 
to  affect  actions  on  bonds  or  awards." 

[S  24,  25.  Same  as  enacted.] 

Origindl  note.  "  The  three  last  sections  are  drawn  in  conformity  to 
the  decision  of  the  supreme  court  in  16  J.  Rep.,  209 ;  which  it  is 
deemed  useful  to  declare,  and  to  furnish  the  opportunity  of  settling 
finally  the  much  agitated  question  respecting  stipulated  damages, 
which  are  frequently  inserted  in  submissions,  to  avoid  the  general 
rale  of  law  concerning  i)enalties." 

"  Title  XV. —  Of  the/oreclomre  of  mortgages  by  adv&'tisemmt.^^ 

[S  1.  Same  as  enacted.] 

Original  note.  "Implied  from  §  5,  1  R.  L.,  373.  The  provision 
requiring  a  mortgagor  to  be  over  25  years  old,  is  anomalous ;  in  all 
other  cases  the  age  of  legal  capacity  being  fixed  at  21.    It  is  proposed 
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to  vary  it  heieafter,  chiefly  to  i«e8erve  umfoimity  in  the  law,  and  to 
prevent  the  conseqaenees  of  ignorance  or  mistake." 

[g  2.  Same  as  enacted,  except  that  a  subdivision  was  reported  but 
not  enacted.] 

Original  note.  ''  The  2d  subdivision  is  intended  as  a  limitation  upon 
this  mode  of  proceeding.  As  it  is  entirely  ez  parte,  there  is  Uie 
strongest  reason  for  preventing  its  being  used  to  revive  or  reoorer 
stale  demands.  If  the  claim  is  more  than  6  years  old,  it  is  better  that 
the  mortgagee  should  resort  to  a  court  of  equity,  where  it  will  be 
investigated  The  3d  subdivision  is  in  conformi^  to  the  provisiona 
adopted  by  the  legislature,  in  Art.  6,  Title  2,  Oh.  1,  of  this  Part.  The 
4th  subdivision  is  tor  the  protection  of  the  purchasers,  and  c<mfonna- 
ble  to  the  invariable  rule  of  the  court  of  chancery ;  and  the  statute, 
1  E.  L.,  374,  ^  6,  requiring  such  registry  before  sale.** 

[§  3.  Same  as  enacted,  except  that  the  following  concluding  words 
of  sub.  1  were  stricken  out  by  the  legislature:  ^^or  if  there  he  none, 
then  in  a  'newspa/per  printed  nearest  to  the  premisesJ**'} 

Original  note.  ''^  6, 1  B.  L.,  373,  varied  in  the  provision  as  to  time 
of  notice,  in  conformity  to  15  J.  Bep.,  119 ;  and  as  to  the  place  of 
publication  where  no  newspaper  is  printed  in  the  county.  The  2d 
subdivision  founded  on  act  of  1822,  p.  106.  If  the  premises  are  in 
more  than  one  county,  it  is  probable  that  under  the  present  law,  a 
notice  in  each  would  be  necessary.*' 

[S  4.  Same  as  enacted,  except  that  sub.  1  was  reported  as  follows: 
^^  1.  Ute  names  of  the  mortgagor  and  of  the  mortgagee,  and  every  assignr 
ment  of  the  mortgage  which  may  have  been  m€lde.'^']  OrigimeA  note. 
"  New.  These  requisites  will  be  useful  to  creditors,  and  will  tend  to 
protect  the  mortgagor ;  many  of  them  are  frequently  disregarded.** 

[S  5.  Partially  adopted  ^  5  B.  8.]  Original  note.  **  New;  eoDf<Nrma- 
ble  to  7  J.  B.,  217." 

[S  6.  Substantially  same  as  ^  6  B.  8.,  except  the  exception  as  to 
sales  on  mortgages  to  the  people,  which  was  inserted  by  the  l^;isla- 
ture.]  Original  note.  "^  6,  1  B.  L.,  373,  &c.,  act  of  1822,  p.  262,  Taried 
in  regulating  extent  of  sale.** 

[S  7.  Same  as  enacted.] 
g  10.  Same  as  §  8  B.  S.]     Original  note.  "  1  B.  L.,  374,  ^  5,  ex- 
pounded in  10  J.  B.,  185." 

[S  11  to  15.  Same  as  ^9  to  13  B.  S.]  Original  note  to  ^11, 13.  "^7, 
8,  9,  slightly  varied."    To  ^  15.  "  New ;  supposed  to  be  useful.** 

[S  16.  Same  as  enacted  ^  14  B.  S.,  except  that  the  following  words, 
reported  between  ^provided^^  and  "  the  affidamtSy'*  were  omitted  by 
the  legislature :  '^  the  affidavit  of  the  person  at  whose  instance  and  fbr 
whose  benefit  such  sale  was  made,  and."'\ 

Original  note.  ^^  As  the  statute  authorizes  the  mortgagee  to  become 
a  purchaser,  and  as  he  cannot  execute  a  deed  to  himsetf,  it  has  often 
excited  inquiries  and  doubts  respecting  the  evidence  of  title  acquired 
under  such  a  purchase.  The  above  section  is  prepared  to  remove 
those  doubts,  and  declare  the  law  as  it  is  now  understood.*' 

"  Title  XVI. — Of  proceedings  for  the  draining  of  swamps,  marshes,  and  other 

low  lands. 
%  1.  Same  as  enacted,  except  that  the  words  "  conUguous  or  near  to 
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such  low  landj**  in  the  report,  after  "  other  persons^"  were  omitted  by 
the  legislature.]  Original  note.  "Laws  of  1816,  p,  158,  %  1,  varied  by 
ezten^Dg  it  to  contiguous  or  near  land,  as  obviously  within  the  equity 
of  the  act." 

[%  2.  Same  as  enacted.]     Original  note.  "  Last  clause  new." 
§  3,  4,  5.  Same  as  enacted.]     Original  note  to  §  3.  "  New."    To  §  4. 
"  New  as  to  form  of  oath."    To  §  5.  "  Partly  new." 

*•  TiTLB  XV  ILL —  Omeral  miscellaneous  provisions  concerning  suits  and  proceed- 
ings in  civU  cases,^^ 

[Enacted  as  Title  xvii.] 

[g  2,  3,  4.  Same  as  §  3,  4,  5  R.  S.]  Original noU  to%2.  "Act  1827, 
p.  29,  %  1,  enlarged."  To  %  4.  "lb.  The  expressions  would  include  a 
part  of  this  section,  but  not  the  whole." 

[S  5  to  8.  Same  as  ^  6  to  9  B.  S.] 

Original  note  to  ^5.  "New;  implied  in  ^  1."  To  ^  7.  "Partly  new." 
To  §  8.  "Judicial  officers  are  frequently  required  to  approve  sureties, 
and  the  power  of  administering  an  oath  to  enable  them  to  form  a 
judgment,  seems  indispensable.  Nor  is  any  objection  perceived  to 
extending  the  same  power  to  ministerial  officers,  such  as  sheriffs,  upon 
whom  rests  the  responsibility  of  bail  being  sufficient." 

[§  9.  Same  as  ^1  E.  S.]  Original  note.  "§  6,  act  of  1824,  p.  342, 
extended  so  as  to  allow  them  to  administer  the  oath  themselves,  and 
to  enlarge  the  provisions  of  §  1,  Title  8,  Oh.  8." 

[§  10,  enacted  as  §  60,  Title  2,  Chap.  3.    See  ante  p.  697.] 

Original  note.  "Such  bonds  are  held  to  be  so  far  a  part  of  the  per- 
sonal estate,  as  to  require  assignments  to  be  executed  by  the  executor 
or  administrator.  Cases  have  occurred,  and  may  again,  where  there 
are  no  i>ersonal  representatives.  Besides,  being  official  bonds,  taken 
in  fact  for  the  benefit  of  some  party,  they  are  in  tact  held  in  trust  for 
such  party,  and  ought  not  to  be  considered  as  belonging  to  the  sheriff, 
but  should  be  assignable  by  his  official^  rather  than  \nAperson>al  repre- 
sentatives." 

[g  11.  Same  as  ^  12  B.  S.]  Original  note.  "  New ;  intended  to  save 
officers  from  Hi^  inconvenience  of  personal  attendance,  in  such  cases." 

[§  14.  Same  as  ^  13  B.  S.  except  that  the  words  ^' except  that  no 
executUyn  shall  isstte  thereouy^  were  added  by  the  legislature.] 

Original  note.  "The  course  of  legislation  has  very  wisely  swept 
away  almost  every  prerogative  of  the  crown,  except  that  of  ubiquity 
in  courts.  The  statute  of  limitations  is  extended  to  the  claims  and 
demands  of  the  people,  and  they  are  made  liable  for  costs  in  certain 
cases;  and  it  is  believed  they  ought  not  to  have  any  exemption  from 
the  ordinary  course  of  justice.  The  principle  which  prevents  their 
being  non-suited,  operates  most  oppressively  upon  the  citizen,  by  pro- 
erastinating  suits,  and  is  rather  calculated  to  injure  the  state,  by 
offering  a  temptation  to  indolence. 

[g  16.  Same  as  ^  14  B.  S.]  Original  note.  "Necessary  to  provide 
for  casesi  where  costs  are  already  allowed  to  be  taxed  against  the  state, 
and  for  these  where  they  may  be  taxed  pursuant  to  the  foregoing 
provision." 

(j§  16.  Not  enacted  in  this  place,  but  transposed  to  Title  2  of  Ghap- 
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ter  9,  posti  and  there  enacted  as  ^  53  R.  S.    Original  note.  "New; 
rendered  necessary  by  ^  88,  Title  10,  Chap.  9,  1st  Part,  R.  S." 

§  17.  Enacted  \  15  R.  S.  with  the  addition  of  a  clause  abolishing 
cuUawry  in  civil  cases,  reported  as  ^  of  Title  ,  Chap.  .]  Origiiud 
note.  "In  the  notes  to  Title  12  of  this  Chapter,  concerning  the  action 
of  replevin,  the  reasons  are  given  why  that  action  is  preferable  to 
detinue,  which  has  become  obsolete." 

[S  23.  Same  as  ^  16  R.  S.] 

Original  note.  " '  It  is  frequently  difficult,'  says  Mr.  Chitty  in  his 
Treatise  on  Pleading,  1st  vol.  p.  123,  *to  determine  whether  the  injury 
is  to  be  considered  foreible  or  not,  and  when  immediate  or  consequen- 
tial, and  therefore  whether  trespass  or  case  is  the  proper  remedy.' 
The  books  are  full  of  cases  in  which  this  point  has  been  altercated. 
See  John.  Dig.  Trespass,  1;  6  Oowen,  342;  4  do.  412.  In  aetions  for 
running  down  ships,  carriages  running  against  each  other,  &c.  it  is 
next  to  impossible  to  determine  before  the  trial,  whether  the  action 
should  be  trespass  or  case.  It  is  proposed  to  afford  some  remedy,  by 
allowing  an  action  on  the  case,  in  all  such  cases.  That  action  is 
generally  better  calculated  to  bring  out  the  truth  of  the  case,  than 
any  other;  and  no  objection  whatever  is  perceived  to  allowing  any 
party  to  adopt  it  in  any  case,  especially  in  those  where  the  true  action 
is  doubtful." 

[S  25.  As  reported  ;  enacted  urith  material  extensions  ^  16  R.  S.'] 

Original  note.  "  The  same  difficulties,  as  to  the  form  of  the  action, 
exist  in  the  case  of  injuries  by  servants,  even  where  the  master  is  now 
liable,  as  in  cases  of  injuries  by  the  master ;  and  still  stronger  reasons, 
if  possible,  require  that  a  party  should  be  allowed  some  form  of  action, 
in  which  he  may  be  sure  he  is  not  wrong." 

[S  26,  27.  Enacted  as  ^  51,  52,  53  R.  S.  Title  2,  Chapter  3.  See 
ante,  p.  697.] 

Original n^te.  "Similar  provisions  to  those  contained  in  the  two 
foregoing  sections,  are  already  made,  in  Article  7  of  Chap.  5,  2d  Part^ 
in  reference  to  proceedings  against  debtors ;  but  as  there  are  many 
other  special  proceedings,  particularly  in  this  Chapter,  a  general  pro- 
vision is  deemed  useful." 

[§  28,  29,  30.  Same  as  ^  17,  18,  19  R.  S.]  Original  note  to  ^  30. 
"  New ;  believed  necessary  in  many  cases." 

[S  31.  Enacted  with  some  variations  in  ^  20  R.  S.  %  32,  33,  34. 
Same  as  ^  21,  22,  23  R.  S.] 

Origiiud  note.  **The  practice  of  bringing  money  into  court,  is  very 
salutary,  and  frequently  checks  litigation  in  the  bud.  Its  extension  is 
very  desirable ;  so  that,  in  all  cases,  a  party  really  disposed  to  render 
justice  and  make  amends,  may  do  so.  But  the  present  mode  is  very 
complicated,  expensive,  and  frequently  hazardous.  It  is  believed  to 
be  much  better  to  allow  a  party  to  pay  directly  to  his  adversary  the 
money  due  him,  than  to  compel  him  to  go  through  the  cireuitoos 
course  of  paying  to  the  clerk  in  coiu*t  upon  a  rule.  The  money,  if 
accepted,  will  be  safe ;  if  refused,  it  wUl  not  be  unemployed ;  the 
account  or  demand  on  which  paid,  like  other  facts,  will  be  the  subject 
of  proof;  and  it  is  hoped  and  believed  that  courts  will  be  relieved 
from  many  trials  of  the  most  tedious  and  vexatious  nature.    It  is  bat 
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an  act  of  justiee  to  Mr.  Brongham,  to  state  that  the  idea  of  the  exten- 
sion of  this  excellent  mode  of  preventing  controversy,  was  derived 
from  his  speech  in  the  British  house  of  commons,  on  the  27th  of  Feb- 
raary  last" 

[S  35,  36.  Same  as  ^  24,  25  R.  S.] 

Original  note.  ^*  A  recent  case  in  7  Oowen,  515,  shows  the  necessity 
of  these  sections.  Frequently  there  are  no  other  means  by  which  a 
party  can  enforce  his  right,  or  prevent  injustice,  than  by  an  applica- 
tion to  the  equitable  powers  of  the  court.  There  are  now  no  provisions 
of  law  to  compel  depositions  in  such  cases ;  and  the  only  mode  in 
whidi  testimony  can  be  compelled,  is  to  award  a  feigned  issue — a 
tedious  and  expensive  proceeding,  not  at  all  adapted  to  the  exigency 
of  tihose  causes  to  which  the  preying  sections  are  applicable." 

[S  39.  Same  as  ^  26  R.  S.]  Original  note.  "  A  general  provision 
which  is  necessary  to  meet  many  cases  where  juries  are  impannelled, 
such  as  under  the  insolvent  acts,  the  justice's  act,"  &c. 

[S  40.  Enacted  as  ^  64  of  Title  2,  Ohap.  3,  to  which  place  it  was 
transferred.  See  ante  p.  697.]  Original  note.  "  The  utility  of  such  a 
general  provision  is  obvious.  In  New  York,  it  becomes  indispensable, 
on  account  of  the  provisions  respecting  notices  in  case  of  sickness,  in 
§  11,  Title  2,  Ohap.  4,  2d  Part,  E.  S." 

£5  41  to  43.  Enacted  as  ^  55, 56, 57  E-  S.  Tit.  2,  Oh.  3.  See  anU  p.  697.] 

Original  note.  "  There  can  be  but  few  who  are  not  aware  of  the  difli- 
cnlty  of  serving  notices  and  rules  on  sheriff^.  As  public  officers,  it  is 
conceived  to  be  their  duty  to  have  a  public  office." 

[S  44.  Same  as  ^  27  E.  S.] 

Original  note.  "  In  6  John.  Eep.  39,  the  supreme  court  held,  that 
where  a  power  for  a  mere  private  purpose,  was  given  to  several,  it 
must  be  executed  by  all ;  but  that  a  power  for  a  public  purpose,  might 
be  exercised  by  a  majority,  at  a  meeting  of  the  whole.  It  is  conceived 
that  where  any  authority  is  given  by  law,  it  may  in  all  cases  be  safely 
executed  by  a  minority.  Statutes  generally  make  provision  by  saying 
expressly  'any  two  of  them.'  But  it  is  sometimes  omitted,  and  as  a 
general  provision,  the  above  section  will  be  useful." 

[S  45,  46.  Substantially  same  as  ^  28,  29  B.  S.] 

Original  note  to  %  46.  '*  By  the  section  referred  to,  the  supervisor  is 
to  retain  such  surplus  until  the  rights  of  the  .parties  shall  be  deter- 
mined by  due  course  of  law.  There  is  no  mode  at  present  of  determin- 
ing such  right,  but  by  an  action  against  the  supervisor,  in  which  he 
must  be  liable  to  costs  to  one  or  the  other  claimant.  It  is  conceived 
that  the  parties  ought  to  be  comi)elled  to  litigate  between  themselves, 
and  at  their  own  expense.'' 

[S  48.  Enacted  as  ^  58  of  Title  2,  Ohapter  3.  See  ante,  p.  697.] 
Original  note.  ^'Latter  part  of  ^  6, 1 E.  L.,  68,  abolishes  sherilTs  courts, 
for  the  admeasurement  of  dower  and  of  pasture;  it  is  deemed  useful 
to  extend  the  provision  so  as  to  leave  no  doubt  of  the  abolition  of  the 
common  law  jurisdiction  of  sheriffs." 

[S  49.  Same  as  ^  32  E.  S.]  Original  note.  '<^  15  and  17,  Title  3, 
CHiap.  13,  and  ^  110,  Titie  9,  Ohap.  9,  authorize  these  warrants,  and 
in  one  case  provision  is  expressly  made  for  attaidmients.  This  should 
be  inserted  as  ^  2  of  Titie  13,  ante  p.  147.'' 

Digitized  by  LjOOQ IC 


510  REVISERS'  REPORTS  AND  NOTES,  Ac.  [PASxim 

[g  57.  Same  as  ^  33  B.  S.]  Origiml  note.  *'New:  to  avoid  tJie 
UDjost  consequences  of  formal  defects.*' 

[S  58.  Same  as  ^  34  B.  S.]  Original  note*  ''Neeessary  to  carry  oat 
the  same  principle." 

[g  59.  Same  as  enacted  ^  35  B.  S.,  except  that  the  words  '^  or  to  a 
constable  thereof  as  the  case  may  requi/rey*^  were  inserted  by  the  legisla- 
ture.] Originai  note.  "  §  4,  Laws  of  1817,  p.  337,  provides  only  for  tiie 
case  of  reviving  judgments  in  the  common  pleas.  The  i»ovisioa  it  is 
conceived  shoidd  be  general,  in  conformity  to  various  special  provi- 
sions ;  see  Laws  of  1821,  p.  47,  ^  3, 2d  proviso,  eh.  50,  ^  2 ;  and  justices' 
judgments  should  be  equally  protected." 

[S  68  to  72.  Same  as  <^  41  to  46  B.  S.  ^  43  and  46  B.  S.,  repealed 
by  the  act  of  1832,  chap.  210,  ^  43,  44,  45,  of  this  edition,  taken  fraia 
same  act.] 

Originai  note.  ^'The  preceding  nine  sections  have  been  pcepaxed 
upon  a  suggestion  made  in  conunittee  of  the  whole  of  the  senate,  and 
apparently  approved  by  that  committee.  Few  are  aware  of  the 
existence  of  liens  on  real  estate,  of  the  description  here  specified;  and 
much  less,  that  the  most  of  these  lienst  namely,  those  in  favor  of  the 
United  States,  have  preference  in  certain  cases,  to  all  others.  The 
difficulty  and  expense  of  obtaining  information  from  two  distant 
offices,  are  great.  It  is  believed,  that  by  the  adoption  of  the  foregoing 
sections,  in  addition  to  other  provisions  already  made,  the  means  will 
be  provided  of  ascertaining  with  certainty  and  accuracy,  the  existence 
of  all  liens  and  incumbrances  on  real  estate,  which  are  known  to  our 
laws,  by  inquiries  at  the  offices  of  the  clerk  of  the  county  and  of  a 
clerk  of  the  supreme  court." 

"  OHAPTBB  IX." 

"OF  THE  WBIT  OF  HABEAS  CORPUS;  OF  WRITS  OF  ERROR,  APFRAX8, 
INFORMATIONS,  AND  PROGBEDINGS  COMMENCED  BT  ANT  SPECIAL 
WRIT." 

"  TrrLB  I. — Of  the  torits  of  habeas  corpus  and  certiorari^  in  certain  casesP 


*'Abticlk  L — 0/  the  wrU  of  habecu  corpus^  io  bring  vp  a  perdon  to  tegtify^  or  to 

certain  caaeB" 

[S  10, 11, 12.  Same  as  ^  12, 13, 14  B.  S.] 

Original  note  to  ^  12.  *'  No  subject  has  given  rise  to  so  much  init»* 
tion  in  our  neighboring  states,  or  is  so  likely  to  occasion  difficulty  in 
our  own,  as  the  arrest  and  carrying  away  of  fiigitives  from  service. 
The  act  of  congress  (2  vol.  331),  vests  the  very  delicate  power  ot 
determining  upon  the  right  of  a  human  being  to  personal  liberty,  in 
<  any  magistrate  of  a  county,  city  or  town  corporate,  wherein  a  seizure 
shall  be  made.'  That  congress  have  no  right  to  compel  the  state 
courts  or  magistrates  to  execute  the  laws  of  the  Union,  is  sufficiently 
established. 

'*The  case  presented  in  the  foregoing  sections,  is  one  where  the 
legal  knowledge,  flnmiess,  and  independence  of  our  highest  judicial 
officers,  seem  required,  as  well  to  protect  the  defenceless,  as  to  insure 
coi^dence  in  the  dedsion,  and  give  effect  to  the  claim.  The  provi- 
sions here  offered,  conform  substantiany  to  those  of  the  act  of  oongiess 
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leferred  to,  but  vary  the  details  so  as  to  afford  the  utmost  opportunity 
to  a  fair  investigation,  and  to  check  any  abuse  of  such  a  claim." 

[§  13  to  17.  Same  as  ^  15  to  19  R.  S.,  except  that  the  following  con- 
cluding words  of  ^  17,  were  omitted  by  the  legislature :  ''  and  shdU  "b^ 
deemed  guilty  of  the  offence  of  kidn4xppvngJ'^'] 

Original  note.  ''The  preceding  sections  are  drawn  for  the  purpose 
-of  enabling  any  person  claimed  as  a  fugitive,  to  have  such  claim  tried 
by  a  jury,  in  the  ordinary  course  of  judicial  proceedings.  The  writ 
of  lumine  replegiando  is  well  adapted  to  the  case,  and  requires  only 
the  alteration  proposed.  The  effect  of  the  above  provisions  will  be, 
that  no  person  can  be  removed  under  the  authority  of  a  judge  of  the 
United  States,  or  of  this  state,  upon  the  summary  inquiry  and  deci- 
sion contemplate  by  the  act  of  congress,  if  a  demand  of  a  trial  by 
jury  shall  have  been  made." 

[S  18.  Same  as  ^  20  R.  S.]  Origindl  note.  "1  R.  L.  354,  ^  2,  con- 
fin^  to  cases  under  this  Article.  The  (penalty  for  disobeying  the 
writ  in  the  next  Article,  it  is  conceived  should  be  greater." 

"Article  IT. —  0/  the  writ  of  habeas  corpus  and  cerHorarij  when  issued  io  inquire  into  ike 
^  cause  of  deUniionJ* 

Original  preliminary  note.  "We  have  two  statutes  relating  to  the 
celebrated  writ  of  habeas  corpus  ad  subjiciendum — the  revised  act  of 
1813  (1  R.  L.  364);  and  the  amendatory  act  of  1818  (Laws  of  1818,  p. 
298).  These  statutes,  so  far  as  they  define  the  cases  m  which  the  writ 
is  to  be  issued,  relate  only  to  the  powers  and  duties  of  judges  in  t?aca- 
tion;  leaving  that  branch  of  the  subject  which  relates  to  the  i>owers 
and  duties  of  the  superior  courts  diuring  term  time^  to  depend  upon 
the  common  law. 

"As  this  writ  is  justly  esteemed  a  great  bulwark  of  personal  liberty, 
it  is  conceived  that  the  law  in  relation  to  it,  should  be  brought  into  one 
general  institution,  and  be  made  accessible  to  all.  With  this  view,  it 
has  been  deemed  expedient,  in  revising  the  two  statutes  above  cited, 
to  enlarge  the  provisions  so  as  to  embrace  not  only  cases  in  vacation, 
but  in  term  time.  Various  alterations  have  also  been  made,  for  the 
purpose  of  carrying  out  more  ftiUy  the  principles  of  the  statutes,  and 
remedying  those  defects  which  have  been  discovered  in  the  course  of 
our  jndicud  experience,  in  the  common  law  as  well  as  in  the  statutes. 
Among  other  new  provisions  introduced  in  this  Article,  the  following 
are  the  most  important: 

"1.  The  cases  in  which  the  writ  may  be  issued,  are  explicitly 
defined;  the  mode  of  proceeding  prescribed;  and  many  guards  pro- 
vided, to  prevent  its  being  elud^  or  disobeyed. 

"2.  The  penalties  prescribed  for  a  refusal  of  the  writ,  have  been 
extended  to  members  of  the  courts,  as  well  as  to  judges  in  vacation. 

"  3.  Provision  has  been  distinctly  made  for  controverting  the  return. 

"4.  The  course  of  proeeeding,  where  the  party  is  detained  under 
civil  process,  is  explicitly  declared;  so  as  to  remove  the  doubts  whidi 
now  exist,  as  to  the  propriety  of  resorting  to  the  haibeas  eorptis  for 
relief  in  such  cases. 

"5.  The  writ  of  certiaranri  has  been  introduced,  to  save  the  needless 
expense  and  needless  hazard  which  are  often  incurred  undee  the  pre- 
sent law. 
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''6.  The  cases  in  which  a  party  who  has  been  once  discharged,  may 
be  again  imprisoned  for  the  same  causey  have  been  defined. 

''  7.  Sheriffii  and  other  officers,  are  protected  finom  any  civil  action 
for  discharging  a  party  pursuant  to  any  order  made  upon  a  habeas 
corpus  or  certiorari. 

"In  regard  to  every  part  of  this  article,  the  Revisers  have  derived 
great  assistance  from  the  Code  of  Procedure  in  Criminal  Cases,  pie- 
pared  for  the  state  of  Louisiana,  by  Edward  Livingston,  Esq." 

[§  19.  Same  as  §  21  R.  S.] 

Original  note.  "When  the  application  is  to  determine  simply, 
whether  there  is  a  legal  cause  of  commitment,  there  is  no  necessity 
whatever  for  the  personal  appearance  of  the  prisoner.  By  consent  of 
the  public  prosecutor,  and  of  the  attorney  for  the  prisoner,  such  per- 
sonal appearance  is  now  sometimes  waived;  although  the  authority 
of  the  court  to  proceed,  might  be  questionable.  In  case  of  a  sick  pri- 
soner entitled  to  bail,  a  certiorari  will  in  like  manner,  and  under  tbe 
guards  proposed  in  a  subsequent  part  of  this  Article,  answer  ev^y 
purpose  of  a  writ  of  habeas  corpus." 

[S  20,  21.  Same  as  §  22,  23  R.  S.]  Original  note  to  ^  21.  "Varied 
from  the  existing  law,  in  permitting  the  writ  to  be  issued  in  term  time 
by  a  single  officer.    The  limitation  in  the  last  clause  is  also  new." 

[S  22.  Same  as  ^  24  R.  S.]  Originql  note.  "Necessary  to  carry  out 
the  last  section." 

[§  23.  Same  as  ^  25  R.  S.]  Original  mte.  "The  writ  may  now  be 
applied  for  on  affidavit  of  the  facts;  but  it  is  deemed  best  to  require 
a  petition,  which,  with  the  directions  of  this  section,  can,  with  ordinary 
assistance,  easily  be  prepared." 

[S  24  to  29.  Same  as  ^  26  to  31  R.  S.,  except  that  in  the  report  of 
the  latter  section,  the  penalty  was  twelve  hundred  and  fifty  dollars.] 

Original  note  to  ^  29.  "  1  R.  L.,  355,  ^  4,  extended  so  as  to  indode 
the  judges  of  a  court  in  term  time.  No  reason  is  perceived  why  the 
distinction  made  in  the  ori^nal  section  should  be  retained.  It  is  said 
that  the  judge  acts  ministerially j  and  not  jtididaUy,  in  allowing  or 
refusing  the  writ ;  and  that  he  may  therefore  be  subjected  to  a  pen- 
alty. The  same  remark  applies  to  the  court ;  and  if  it  is  deemed  just 
to  impose  a  penalty  for  the  improper  exercise  of  the  official  function 
in  the  one  case,  why  not  extend  it  to  the  other." 

[S  30,  31,  32.  Same  as  §  32, 33,  34  R.  S.] 

Original  note  to  ^  32.  "Laws  of  1818,  p.  299,  ^  4.  The  original 
authorizes  the  issuing  of  the  attachment  only  where  the  judge  shall  be 
satisfied,  'that  the  person  to  whom  the  writ  is  directed  intends  to 
elude  a  return  thereto,  by  withdrawing  out  of  the  jurisdiction  of  this 
state,  with  the  party  in  whose  behalf  it  shall  have  been  issued.'  It  is 
conceived,  that  in  a  case  of  so  much  importance  to  the  liberty  of  the 
citizen,  a  return  should  be  compelled  in  every  instance.  This  is  also 
conformable  to  the  recent  English  statute, '  for  more  effectually  secu- 
ring the  liberty  of  the  subject,'  56  Geo.  III.,  ch.  100." 

^  33  to  38.  Same  as  <^  35  to  40  R.  S.,  except  that  the  concluding 
words  of  the  last  section, "  it  shall  be  the  duty  of  such  court  or  officer 
forthwith  to  remand  such  party^*^  were  omitted  by  the  legislature.] 
Original  note  to  ^  36.  "  Tune  altered."    To  ^  37, 38.  "  Time  enlarged." 
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[§  39,  40.  Same  as  ^  41,  42,  43  R.  S.]  Original  note  to  %  40.  "lb- 
enlarged  ;  coDformable  to  5  Oowen,  39.  The  cases  in  which  a  prisoner 
may  be  let  to  bail,  will  be  defined  in  Part  4." 

[S  41  to  45.  Same  as  ^  44  to  48  R.  S.] 

Original  note  to  ^  45.  "  It  appears  lirom  the  preamble  to  the  act 
of  1818,  and  from  the  language  used  in  the  second  section  thereof, 
that  the  legislature  intend^  to  remove  a  doubt  formerly  entertained, 
respecting  the  power  of  a  judge  in  vacation,  to  receive  proof  against 
the  return,  and  to  confer  such  power.  The  statute  does  not  extend  to 
cases  where  the  writ  was  awarded  by  the  court  (18  J.  R.,  308),  and  as 
it  is  doubtful  whether  the  court  possesses  the  power  at  common  law, 
the  Revisers  have  made  the  provision  general.  This  is  also  conibrmar 
ble  to  the  4th  section  of  the  recent  English  statute  before  cited." 

[§  46  to  55.  Same  as  §  49  to  58  R.  S.]  Original  note  to  §  50  R.  S. 
**  See  note  to  §  14."  To  §  57  R.  S.  "New ;  its  necessity  deemed  obvi- 
ous." To  §  58  R.  S.  "Proposed  to  mitigate  the  severity  of  the  pre- 
sent rule,  and  as  a  measure  of  justice.  See  a  case  of  great  hardship, 
in  15  J.  R.,  152." 

[§  56.  Same  as  ^  59  R.  S.]  Original  note.  "  ^  5,  1  R.  L.,  155,  en- 
larged, and  the  meaning  of  the  term  '  the  same  cause,'  defined,  so  as 
to  prevent  a  recurrence  of  the  numerous  cases  that  have  arisen  on  this 
provision." 

[g  57.  Same  as  ^  60  R.  S.]  '  Original  noU.  "1  R.  L.,  357,  §  5,  ren- 
dered more  explicit,  and  much  enlarged." 

[§  58  to  61.  Same  as  §61  to  64  R.  S.] 

Original  note  to  §  61.  "  The  act  of  1818  contains  a  provision  impo- 
sing a  penalty  similar  to  that  above  prescribed,  on  persons  who  shall 
iissist  the  party  to  whom  the  writ  is  directed,  in  making  his  escape 
from  the  state.  (Laws  of  1818,  §  5.)  This  section  has  been  extended 
to  reach  the  party  himself,  and  to  include  several  other  proper  cases ; 
and  the  limitation  of  imprisonment  has  been  extended  from  six  to 
twelve  months." 

[g  62  to  70.  Same  as  §  65  to  73  R.  S.,^xcept  that  in  §  72  R.  S.  the 
words  "  two  hundred^^  were  substituted  by  the  legislature  for  '^five 
hundred^^^  as  reported.] 

Original  note  to  %  67.  "New  in  terms."  To  %  69.  "New."  To  %  70. 
"  The  authority  of  the  courts  is  derived  as  well  from  the  common  law 
as  from  the  statute ;  but  the  proceedings  in  the  two  cases  may  be 
essentially  different.  See  the  opinion  of  the  twelve  judges  in  the 
American  edition  of  Bacon's  Abridgment  (Hab.  Corpus,  B.  13,  p.  438). 
Sometimes  courts  hold  that  common  law  remedies  are  not  abolished  by 
the  enactment  of  statutory  provisions.  The  above  section  is  proposed 
with  a  view  to  cut  off  all  pretext  for  resorting  to  the  inadequate  com- 
mon law  remedy,  and  to  insure  a  compliance  with  the  statute.  In 
«uch  a  case,  it  is  conceived  nothing  should  be  left  to  implication." 

"  Arotclb  hi. —  General  provisionB." 

[§  71  to  75.  Same  as  §  74  to  78  R.  S.] 

Original  note  to  ^  71.  "  1  R.  L.,  353,  ^  3,  enlarged."  To  §  72.  "  1 
R.  L.,  354,  §  2.  Extended  to  writs  allowed  by  the  court."  To  §  75. 
"1  R.  L.,  364,  §  1.  The  original  section  is  applicable  only  to  the 
cases  arranged  under  the  second  Article ;  but  it  is  conceived  that 
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there  is  mach  greater  reason  for  extending  it  to  eases  under  the  fliak 
Article." 

[S  76,  77.  Same  as  enacted  ^  79,  80  R.  8.]  Original  note  to  ^  77. 
"  1  R.  L.,  354,  ^  1.    More  definite  as  to  mode  of  service." 

'S  78.  Same  as  ^  82  R.  S.^ 
S  79.  Same  as  ^  84  R.  SJ 
S  80.  Same  as  §  81  R.  S.]' 

Is  81.  Same  as  ^  85  R.  S.]  Original  note.  ''Varied  as  to  time  of 
service." 

[S  82.  Same  as  ^  83  R.  S.] 

[5  83.  Same  as  ^  86  R.  S.]  Original  note.  "  In  vaiions  instances  in 
the  com*se  of  the  revision,  liie  writ  of  habeas  oorpus  has  been  espedally 
authorized,  either  for  the  purpose  of  bringing  up  a  party  to  answer, 
&c.,  or  for  his  relief." 

"Title  IL — Of  proceedings  by  scire  faciaSy  by  informalion  in  certain  eaees^ 
mandamus^  prohibUiony  and  ad  quod  damnum,^ 

"  AsncLE  L — Of  adrt  fiieiasy 

[§  1.  Same  as  enacted,  except  that  the  words  ''  that  he  mmfnonT 
were  substituted  by  the  legislature  for  *'  that  he  make  known  to^**  as 
reported."  Original  note.  ''  The  words  '  after  being  duly  sumnotoned,' 
new." 

[S  2.  Same  as  enacted.]  Original  note.  ''Conformable  to  the  ex- 
isting law,  except  last  clause,  which  is  new;  but  agreeable  to  the 
provisions  of  Oh.  6,  2d  Part." 

[§  3.  Same  as  enacted.]  Original  note.  ''  New.  It  is  supposed 
that  a  limitation  ought  to  be  prescribed  in  this  case ;  and  tbat  pro- 
I)osed  is  supported  by  analogy." 

[§  4.  Same  as  enacted.] 

Original  note.  ''  The  existing  practice  requires  that  the  tenant  of 
the  freehold  should  be  summoned,  13  Johns.  Rep.,  650.  Gonforma* 
ble  to  principles  already  adopted  in  several  other  proceedings,  it  is 
deemed  expedient  and  safe  tb  allow  the  tenant  for  years  in  possession 
to  be  made  a  party,  especially  as  by  ^  5  the  judgment  is  to  bind  the 
interests  of  no  other  person." 

[§  5,  6.  Same  as  enacted.] 

Original  note  to%b.  "New."  To  %  6.  ''By  the  present  practice,  the 
tenants,  if  they  choose  to  do  so,  may  plead  that  tiiere  are  otiier  terre- 
tenants  liable  to  contribute,  who  have  not  been  summoned.  The  pro- 
ceedings are  then  suspended  (if  the  plea  be  admitted  or  proved),  and 
the  plaintiff  proceeds  by  testatum  scire  facias^  to  bring  in  the  tenants 
thus  impleaded.  When  they  are  brought  in,  they,  in  their  turn,  may 
plead  that  there  are  others ;  and  so  on,  ad  infinitum.  If  the  tenants 
are  numerous,  and  the  sheriff  does  not  summon  all  the  first  time, 
those  who  are  summoned  may,  by  prudent  management,  delay  the 
cause  for  several  terms ;  and  by  the  time  they  are  all  brought  in,  so 
many  deaths  and  other  changes  will  have  occurred,  that  the  plaintiff 
will  still  find  himself  but  at  the  starting  point.  See  20  Joh]^  Rep., 
106,  for  a  case  illustrating  and  confirming  these  observations.  It  is 
proposed  to  cut  off  all  dilatory  pleas  of  tUs  sort,  except  the  first.  (1) 
This  is  now  a  plea  in  abatement." 
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[§  7.  Same  as  enacted.]  Original  note.  ^'The  plea  in  this  case, 
^would  now  probably  abate  the  suit;  but  it  is  deemed  better  to  place 
it  on  the  same  fi>oting  as  the  pleas  in  the  last  section." 

[g  8.  Same  as  enacted.]  (Mginai  note.  "Prepared  for  greater  cau- 
tion, and  to  save  the  rights  of  the  defendants." 

[§  9.  Same  as  enact^.] 

Original  note.  "By  the  existing  law,  these  are  all  pleas  in  abate- 
ment, together  with  sole  tenancy.  In  order  to  simplify  the  proceed- 
ings, it  is  proposed  to  have  them  pleas  in  bar,  subject  to  the  usual 
incidents  of  such  pleas.  The  next  section  prescribes  the  verdict  and 
jndgraent,  as  in  ejectment.  Sole  tenancy  is  entirely  omitted,  as  a 
useless  plea." 

[g  10, 11.  Same  as  enacted.] 

OrigiMd  note  to  %  11.  "By  the  existing  law,  a  plaintiff  may  take 
judgment  generally  at  his  peril,  as  it  is  called;  and  a  plea  of  non- 
tenure by  heirs,  &g.  is  had  on  demurrer,  Gro.  Eliz.  872;  3  Lev.  105; 
Salk.  601;  Oom.  Dig.  PI.  3  L.  11.  The  consequence  is,  that  lands 
may  be  sold,*  upon  a  judgment  in  scire  facias,  of  which  the  tenant 
never  had  notice,  and  never  had  the  opportunity  of  resisting.  It  is 
more  agreeable  to  the  general  analogy  of  our  law,  that  liens  on  real 
estate  should  be  notorious  and  specific,  so  that  purchasers  may  have 
every  opportunity  of  discovering  and  providing  against  them." 

[§  12.  Same  as  enacted,  except  that  the  wor(k  "  the  interest  acquired 
under,'*  were  inserted  by  the  legislature.]  Original  note.  "Conform- 
able to  the  common  law,  except  sub.  2  is  more  limited  than  the  com- 
mon law  rule,  2  Bl.  Com.  348;  10  Johns.  Eep.  13 ;  22  Johns.  Eep.  77." 

[S  13.  Same  as  enacted.] 

Original  note.  "Acts  of  incorporation,  except  where  declared  to  be 
ptMic  acts,  are  private  a/sts;  and  as  such,  according  to  the  English 
decisions,  may  be  relieved  against,  when  obtained  on  fraudulent  sug- 
gestions, 2  Bl.  Com.  346;  5  Cruise's  Digest,  31.  Whether  a  scire 
facias  can  be  brought  to  va/Mte  a  private  act,  on  the  ground  that  it 
was  obtained  by  false  suggestions,  does  not  appear  to  have  been 
decided;  nor  is  it  material  to  the  question  presented  by  the  above 
section.  It  comes  within  the  principle  of  the  general  saving  clause, 
which  has  of  late  years  been  uniformly  inserted  in  acts  of  incorpora- 
tion, aud  which  has  been  incorporated  in  the  First  Part  of  the  Re- 
vision; and  is  perhaps  better  calculated  to  secure  the  object  of  that 
clause,  so  far  as  it  has  refereuce  to  the  means  by  which  the  act  is 
obtained,  than  to  leave  it  to  the  legislature." 

[S  14,  15.  Same  as  enacted,  except  that  the  words  ^' except  where 
otherwise  provided,*'  were  inserted  in  §  15  by  the  legislature.]  Origi- 
nal note.  ^'By  the  English  practice,  tJiere  must  be  15  days  between 
the  teste  and  return  of  these  writs,  2  Sellon,  197.  An  idle  rule,  pro- 
ductive only  of  delay  and  expense." 

[§16.  Same  as  enacted.]  Original  note.  '' Conformable  in  principle 
to  ^  6  and  7, 1  £.  L.  324;  and  intended  to  put  a  stop  to  the  practice 
of  procuring  nihUs  to  be  returned." 

[^  17  to  21.  Same  as  enacted.]  Original  note.  ''The  three  last  sec- 
tions are  intended  as  a  substitute  for  the  two  returns  of  nihil  now 
resorted  to  in  cases  of  this  sort." 
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{$  22.  Same  as  enacted.] 

Original  note.  *'The  declAration  is  a  mere  taranscript  of  the  wuv 
facias^  except  'where  execators  or  administratcMS  are  plaintiffs;  in 
which  case  they  are  required  to  make  s^proferL  This  can  be  josl  as 
well  done  in  the  writ,  and  both  economy  and  expedition  will  be  pro- 
moted by  omitting  the  declaration." 

[S  23.  Same  as  enacted.] 

Original  note.  ''See  ^  46,  TiUe  6,  Ch.  6,  p.  67.  'Althoogh/  says  Sel- 
lon,  T.  2,  p.  197,  'the  intent  of  the  scire  fadas  is  to  give  a  party  notice 
or  warning,  yet  by  the  general  practice,  it  is  wholly  defeated;  for  the 
defendant  may  be  sommoned  or  not,  as  the  party  (plaintiff  thinks 
fit!'  A  more  severe  satire,  on  snch  fatile  proceedings,  could  not  well 
be  written." 

[S  24  to  27.  Same  as  enacted.]  Original  note.  "These  four  sections 
new." 

"  Abticli  IL — Gf  iitformaiiont,  in  (he  natvre  of  a  quo  warranto,  and  m  certain  Mer  eatesL" 

[$  28.  Same  as  enacted.]  Original  noU.  "1  R.  L.  108,  ^  4.  Laws 
of  1825,  p.  451,  ^  9,  altered  so  as  not  to  require  leave  ht  the  court, 
and  also  allowed  to  be  filed  in  vacation,  conformable  to  the  act  of 
1825." 

[§  29.  Same  as  enacted.]  Original  note.  '^By  the  present  practice, 
the  first  process  is  either  a  venire  fadas  and  distringasy  or  a  subpoena 
and  attachment,  4  Oowen,  97.  The  capias  is  proposed  as  a  substitute 
for  these  dilatory  proceedings." 

[S  30.  Same  as  enacted.] 

Orimnal  note.  "The  information,  according  to  its  present  form, » 
intended  merely  to  try  the  right  of  the  defendant  to  the  ofiice  pos- 
sessed by  him.  In  effect,  the  right  of  the  party  duly  elected  ot 
appointed,  is  also  established  by  it,  where  there  has  been  a  vaSd  elec- 
tion or  appointment,  and  judgment  passes  against  the  defendant. 
But  in  that  case,  the  party  entitled  may  still  be  obliged  to  institute  a 
new  proceeding  to  get  into  possession.  It  is  proposed  to  enlarge  the 
information,  so  as  to  establish  the  right  of  the  party  entitled.  It  is 
also  proposed,  by  a  subsequent  section,  to  provide  for  the  recovery  of 
the  fees  received  by  the  defendant;  thence  the  power  to  hoW  to  baiL" 

[§  31  to  38.  Same  as  enacted,  except  a  variation  in  ^  36.  These 
sections  were  all  reported,  as  new,  and  were  founded  on  the  reasons 
stated  in  the  above  note  to  ^  30.]  Original  note  to  ^  38.  "New.  See 
note  to  ^  29." 

[S  39.  Same  as  enacted,  the  reported  word  "  incorporating,^  having 
been  changed  to  ^^  creating,  altering  or  renetvir^.^^']  . 

Original  note  to  §.  "Laws  of  1826,  p.  450,  §  7,  enlarged  in  con- 
formity to  15  J.  R.  358.  Intended  also  to  remove  doubts  whether  quo 
warranto  or  scire  facias  is  the  proper  remedy." 

\^  40,  41.  Same  as  enacted.] 

Original  note  to  %  41.  "For  the  present  practice,  see  note  to  §  28. 
The  summons,  with  the  provisions  of  Oh.  8,  will  be  much  more  expe- 
ditious than  the  present  practice.  Where  the  corporation  has  had 
notice,  and  has  actually  appeared  by  counsel,  it  seems  wholly  useless 
to  require  process;  thojagh  according  to  the  present  practice,  it  is 
indispensable.    See  4  Oowen,  100." 
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[g  42,  43,  44.  Same  as  enacted.]  Original  note.  ''The  two  last  sec- 
tions are  intended  as  a  substitute  for  the  present  practice  of  proceed- 
ing to  outla/wry^  in  such  a  case." 

[§  45,  46,  47.  Same  as  enacted.] 

Original  note  to  §  47.  "The  act  of  1788,  1  R.  L.  108,  §  4  and  6, 
requires  the  defendants  to  plead  as  of  the  same  term  in  which  the 
information  is  filed,  unless  the  court  shall  give  further  time.  There 
can  be  no  objection  to  extending  the  power  of  enlarging  the  time  to 
plead,  to  a  judge  of  the  supreme  court." 

[S  48.  Same  as  enacted,  except  the  fine  reported  ^^two  hundred  and 
fifty  dolUx/rs.'']     Original  note.  "  1  R.  L.  108.    Pine  limited." 

[§  49»  Same  as  enacted.]  Original  note.  "lb.  Extended  to  judg- 
ment of  dissolution,  conformable  to  ^  7  of  the  act  of  1825." 

[g  50,  51,  52.  Same  as  ^  51,  52,  53  R.  S.]  Original  note  to  §  52. 
"Necessary  to  provide  for  several  cases  in  which  forfeitures  are  given 
by  statute.  This  section  has  already  been  printed  in  Chapter  8  of  this 
Part,  p.  185;  but  it  belongs  more  properly  to  this  Article." 

"  Article  III. — 0/ writs  of  mandamus  and  prohibition  " 

[g  53,  54.  Same  as  §  54,  55  R.  S.]  Original  note.  "The  words 
^ demur  or^  new;  conformable  to  16  J.  R.  61." 

[S  55.  Same  as  ^  56  R.  S.]  Oriqinai  nole%  "Not  precisely  conform- 
able to  the  language  of  the  statute,  but  conformable  to  its  construc- 
tion, 1  East.  114,  and  analogous  to  the  rule  in  similar  cases." 

[S  56  to  59.  Same  as  ^  57  to  60  R.  S.;  the  words  "o/  two  hundred 
and  fifty  doUarSy^^  in  last  %  inserted  by  the  legislature.] 

Original  note  to  ^  59.  "New.  In  chapter  12,  Part  1,  a  penalty 
is  imposed  on  any  supervisor  who  shall  neglect  to  perform  the  duties 
imposed  on  the  board.  But  the  ordinary  remedy,  in  case  of  such 
neglect,  is  by  mandamus  against  the  board.  To  save  a  further  action, 
and  to  ensure  the  performance  of  public  duties,  it  is  proposed  to  give 
the  court  power  to  &ne.  There  are  many  cases  besides  that  stated,  in 
which  this  power  will  be  found  highly  useful." 

[S  60  to  64.  Same  as  ^  61  to  65  R.  S.] 

Original  note.  "The  writ  of  prohibition  is  recognized  in  oiur  existing 
statutes,  1  R.  L.  345,  §  9;  though  there  is  no  case  to  be  found  in  our 
reports,  in  which  it  has  been  issued.  By  the  common  law,  it  may  be 
issued  in  some  cases  by  the  court  of  chancery,  3  Blackstone's  Com. 
112 ;  though  it  usually  goes  from  the  court  of  K.  B.  In  the  above 
sections,  the  Revisers  have  deemed  it  expedient  to  confine  it  to  the 
supreme  court;  the  chancery  writ  of  injunction  being  sufficient  for  all 
the  purposes  of  that  court.  The  course  of  proceeding  has  also  been 
much  simplified,  by  conforming  it  substantially  to  the  practice  in 
cases  of  mandamus.^^ 

"  Article  IV. — 0/the  writ  of  ad  quod  damnum," 

[%  68  to  75.  Same  as  ^  69  to  76  R.  S.,  except  that  the  words 
''inquiry  of  damages,''  were  substituted  by  the  legislature  for  "od 
quod  damnum"  in  the  latter  section.] 

Original  'note.  "We  have  no  statutory  provisions  in  relation  to  this 
writ,  when  used  in  behalf  of  the  people  of  this  state;  but  we  have 
numerous  special  laws,  and  one  of  a  permanent  nature,  1  R.  L.  198, 
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relating  to  it,  when  issued  in  behalf  of  the  United  States.  Sapposing 
that  it  may  sometimes  be  required  in  behalf  of  this  state,  this  Arti<de 
has  been  framed  to  embrace  both  classes  of  cases.'' 

"Tttlb  in.—  Cy  write  of  error  and  appeals:' 
"  Article  L  —  O/wriU  of  errors* 

[5  1.  Same  as  enacted,  except  that  after  "a2Z  oo^es,"  the  words 
^^  except  on  judgments  rendered  upon  any  indictment  for  a  capital  offence^** 
were  omitted  by  the  legislature.] 

Original  note.  ''1  S.  L.  143,  ^  1,  the  expressions  varied  so  as  to 
include  qui  tarn,  and  other  doubtful  suits,  Gowper,  382;  and  extendi 
to  allow  the  issuing  the  writ  out  of  the  court  into  whidi  it  is  retuni- 
able.  This  is  now  the  rule,  in  respect  to  such  writs,  returnable  into 
the  supreme  court;  but  those  retomable  into  the  court  for  the  c^orroe^ 
tion  of  errors,  are  issued  out  of  chancery.  An  anomalous  rule,  founded 
upon  an  exploded  principle  of  the  court  of  chancery,  being  the  offieina 
hrevium.  Every  court  having  the  authority  to  render  judgment* 
should  have  the  entire  control  of  all  the  process  necessary  to  bring 
the  cause  before  it." 

[§  2.  Same  as  enacted,  except  that  subs.  1  and  2  were  reiM>rted  as 
follows: 

''1.  By  the  party  against  whom  the  judgment  complained  of  was 
rendered,  and  who  shall  be  aggrieved  thereby ; 

"  2.  In  case  of  his  death,  by  his  executors  or  adnunistrators,  if  flie 
judgment  was  to  recover  any  debt  or  damages  onljr;  or." 

^d  except  also,  that  sub.  4  as  reported,  contamed  after  the  word 
♦*j>arty,"  the  following  clause,  which  was  stricken  out  by  the  legis- 
lature: ^^or  ly  such  person  hamng  an  estate  in  remahider  or  reversion^ 
in  any  property  which  shall  have  passed  by  afine:'^ 

Original  note  to  sub.  1.  "Tidd,  1030."  To  sub.  2.  "Oomyn's  Dig. 
Pleader,  3  B.  9."  To  sub.  3.  "Oomyn's  PI.  3  B.  9,  extended  to  de- 
visees, as  by  Oh.  6  of  the  2d  Part,  land  in  such  case  may  be  devised." 
To  sub.  4.  "§  6, 1  E.  L.  183,  ^  11  and  12,  1  E.  L.  363.  Our  statute, 
^  7,  1  E.  L.  133,  allows  writs  of  error  by  'a  party  against  whom  a 
judgment  may  be  rendered,  or  his  representatives  aggrieved  thereby,' 
It  seemed  useful  to  define  more  clearly  the  persons  entitled  and  the 
cases  in  which  the  writ  may  be  brought." 

[S  3.  Same  as  enacted.]  Original  note.  "Tidd,  1079;  3  Burr.  1172; 
that  a  plaintiff  may  not  be  concluded  by  an  erroneous  judgment.  The 
terms  of  the  present  statute  do  not  reach  this  case.  It  seems  just  to 
allow  the  writ,  with  the  qualification  proposed." 

[g  4,  5.  Same  as  enacted.]  Original  note  to  ^  6.'  "  1  EoUe's  Ab.  748; 
8  Term  Eep.  302." 

;g  6.  Same  as  enacted.]     Original  note.  "1  Strange,  234." 

[§  7.  Same  as  enacted.]  Origin^d  note.  ''Tidd,  1081,  inserted  as 
introductory  to  the  ensuing  provisions,  by  which  a  substitute  for  the 
present  expensive  and  dilatory  proceedings  by  summons,  and  sever- 
ance, is  proposed." 

[S  8  to  18.  Same  as  enacted.] 

Original  note.  "  The  preceding  eleven  sections,  are  prepared  for  the 
purpose  of  furnishing  a  cheap  and  expeditious  mode  of  proceeding,  to 
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enable  a  party  to  prosecnte  his  writ  of  error,  without  goiog  trough 
the  tedious  forms  and  great  expense,  now  seqaimd.  The  scire  facias 
is  aa  antiquatod  prooeediag,  not  adapted  to  its  purpose,  since  it  is 
equally  effectual  upon  being  twice  returned  nihUj  as  upon  actual  ser- 
vice. The  principles  and  consequences  of  the  proceeding,  have  been 
careftilly  preserved,  see  1  Archbold's  Prac.  210;  Gomyn's  PI.  3  B.  9; 
2  Sellon,  404,  where  the  cases  are  collected;  except  as  to  non-resident 
parties,  for  whom  a  better  provision  has  been  made,  in  allowing  them 
subsequently  to  bring  error,  than  that  of  the  present  law.  It  seems 
unjust  tp  delay  a  party  during  the  long  time  that  would  be  necessary 
to  give  notice  to  non-residents;  and  yet  they  should  not  be  prejudiced 
by  a  proceeding  to  which  they  are  not  parties." 

[§  19.  Same  as  enacted,  except  that  sub.  2  was  inserted  by  the 
legislature.  Original  note.  "Bro.  Error,  9;  Eolle's  Abr.  749.  Latter 
piuli  new." 

[S  20.  Same  as  enacted.]  Original  note.  '^Implied  in  the  books  of 
practice." 

[S  21.  Same  as  enacted,  except  that  the  words  "except  writs  of  error 
to  reverse  fines  and,''  were  stricken  out  by  the  legislature.]  Original 
note.  "See  note  to  §24." 

[§  22,  23,  24.  Same  as  enacted. 

Origuial  note.  "  It  is  proposed  to  limit  the  time  generally  for  bring- 
ing writs  of  error,  to  two  years,  on  the  ground  that  such  a  time  is 
suflScient  to  enable  a  party  to  discover  any  error  or  defect  in  a  judg- 
ment rendered.  Where  real  estate  has  been  sold  under  a  judgment, 
the  rights  of  purchasers  are  kept  in  suspense  during  the  five  years  now 
allowed  for  bringing  writs  of  error,  and  if  the  judgment  be  reversed, 
they  must  in  many  cases  be  remediless.  The  English  statute  of  10 
and  11  W.  3,  ch.  11,  allowed  twenty  years.  Our  legislature,  at  an 
early  day,  fixed  five  years  upon  judgments  in  the  supreme  courts  1  E. 
L.  134,  §  9,  and  by  the  act  of  1817,  p.  178,  extended  the  same  limit  to 
judgments  in  courts  of  common  pleas  and  mayors'  courts.  No  excep- 
tion exists  in  our  statute,  in  favor  of  infants^  married  women,  &c.,  and 
that  probably  was  one  reason  why  the  long  term  of  five  years  was 
allowed.  But  it  would  seem  more  just,  to  conform  the  rule  to  the 
special  case,  than  to  have  it  so  general  as  to  reach  other  cases,  not 
within  its  reason.  The  preceding  sections  have  therefore  been  pre- 
pared, allowing  the  same  exceptions,  as  in  the  general  statute  of 
limitations.  Thus  the  rights  of  all  seem  guarded,  and  protracted  and 
suspended  litigation  will  be  avoided." 
^    [§  27.  Substantially  same  as  enacted.] 

Original  note  to  §'26,  27.  "  The  two  last  sections  are  intended  as  a 
substitute  for  the  2d  and  3d  sections  of  the  present  act,  1  B.  L.  143. 
These  sections  require  security  only  where  execution  is  intended  to  be 
stayed ;  and  even  then,  in  real  or  mixed  actions,  the  bond  of  the  plain- 
tiff is  taken  without  sureties,  unless  he  be  absent,  in  which  case  one 
surety  is  required.  It  is  conceived  that  security  should  be  required  in 
all  cases." 

[g  29.  Same  as  §  31 B.  S.]  Original  note.  "  lb.  Language  slightly 
varied,  and  that  part  relating  to  popular  actions  omitted,  because  it 
is  conceived  that  they  are  entitled  to  no  peculiar  privileges." 
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[§  30.  Same  as  ^  32  R.  S.  except  that  the  coneludiDg  words  **  and 
specifying  particularly  such  error s,^^  were  omitted  by  the  legislature.] 

Origviai  note.  *'  As  to  certificates  of  counsel,  1  R.  L.  144,  ^  4 ;  Laws 
of  1828,  varied  in  requiring  more  precision  in  the  certificate,  so  as  to 
check,  in  some  measure,  the  facility  of  granting  them ;  and  extended 
to  judgments  of  the  courts  of  common  pleas,  as  being  equally  within 
the  rule." 

[5  31.  Same  as  §  33  R.  8.]  Original  note.  "  1  R.  L.  144,  ^  4, 
imposes  the  penalty  on  the  clerk  who  shall  issue  the  writ.  This  sec- 
tion has  been  so  drawn,  as  to  conform  to  the  preceding  provisions.*' 

[S  32,  33,  34.  Same  as  ^  34,  35,  36  R.  S.] 

Original  note.  '^  The  last  three  sections  are  substantially  oonforma- 
ble  to  the  existing  practice,  except  that  the  time  within  which  the  baO 
are  to  justify,  is  enlarged  from  4  to  10  days.  It  is  deemed  useful  to 
declare  the  right  to  except,  lest  the  practice  should  be  supposed  to  be 
altered  by  the  extension  of  the  bond." 

[g  35.  Same  as  §  37  R.  S.]  Original  note.  "  New.  Contrary  to  the 
present  practice,  5  Gowen,  33.  If  the  preceding  sections  are  adopted, 
there  can  be  no  objection  to  this;  as  bail  may  l^  taken  in  a  sum  sufB- 
cient  to  cover  all  the  mesne  profits." 

[§  36,  37.  Same  as  ^  38,  39  R.  S.  except  that  the  concluding  words 
of  the  latter  ^,  reported  as  follows:  ''ami  tlie  amount  of  such  damages 
may  he  recovered  upon  the  bond  given^  on  the  suing  out  of  the  writ  of 
error ^^  were  stricken  out  by  the  legislature.]  Original  note.  "1R) 
carry  out  the  principle  of  the  last  section." 

[§  38.  Same  as  §  40  R.  S.]  Original  note.  "^  7,  1  R.  L.  133,  varied 
so  as  to  conform  to  the  fact;  the  transcript  only  being  removed." 

[S  39.  Same  as  ^  41  R.  S.]  Original  note.  "1  R.  L.  133,  ^  7,  varied 
according  to  the  construction  given  by  the  court." 

[g  40,  41.  Same  as  §  42,  43  B.  S.] 

Origi)ial  note.  "The  two  last  sections  are  founded  on  ^  7, 1  B.  L. 
134;  but  varied  according  to  the  principles  contained  in  preceding 
sections.  The  transcript  is  always  made  out  by  the  clerk,  in  fact; 
and  there  seems  no  use  in  requiring  the  signature  of  the  chief  justice. 
Besides,  the  object  of  a  succeeding  section  can  be  better  attained  by 
having  the  clerk  the  returning  officer." 

[§  43.  Same  as  <^  46  R.  S.]  Original  note.  "New.  It  might  be 
diilicult  now  to  assign  the  source  of  the  power  of  the  court  to  enfmoe 
returns,  or  to  point  out  the  mode  of  proceeding." 

[S  44.  Same  as  ^  44  R.  S.] 

Original  note.  "New.  The  present  law,  requiring  the  writs  to  be. 
returned  by  the  chief  justice  of  the  supreme  court,  has  given  rise  to 
much  curious  discussion,  as  to  the  consequences  of  the  death  of  that 
officer,  before  he  has  actually  made  a  return ;  see  2  Saund.  101 ;  1 
Siderfln,  268.  It  is  a  merely  ministerial  act,  which  can  be  better  done 
by  the  clerk." 

[§  45  to  53.  Same  as  ^7  to  55  R.  S.] 

Original  note.  "The  preceding  nine  sections  are  drawn  with  a  view 
to  abolish  one  of  the  most  perplexing  and  tedious  proceedings  known 
in  the  law,  and  to  substitute  plain  and  practical  modes.    They  con- 
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form  to  the  principles  of  the  present  law  and  practice,  see  1  Archbold's 
Pr.  216,  &c." 

[g  54.  Same  as  ^  56  R.  S.]  Original  note.  *^New;  necessary  to  carry 
out  the  provisions  in  Oh.  6,  2d  Part." 

[g  55,  56,  57.  Same  as  §  57,  58,  59  R.  S.] 

Original  note  to  ^  59.  "By  the  present  practice,  there  is  no  certainty 
pf  the  defendant  in  error  receiving  any  notice  of  a  writ  brought  after 
the  execution  is  collected.  In  the  court  of  errors,  the  notice  of  assign- 
ment of  errors,  which  is  the  first  real  notice  in  such  a  case,  may  be 
served  on  the  attorney  on  record,  or  on  his  agent.  The  attorney  may 
be  dead  or  out  of  the  state;  or  if  here,  wholly  indifferent  to  the  suit, 
after  the  lapse  of  years.  It  is  conceived  that  express  provision  should 
be  made  to  prevent  surprise  in  such  cases." 

[S  59.  Same  as  ^  60  R.  S.]  Original  note.  "  See  note  to  §  8,  Title  5, 
Oh.  8,  Part  3,  p.  72.^' 

[g  60,  61.  Same  as  §  61,  62  R.  S.]  Original  note  to  ^  61.  "Declarar 
tory  of  a  point,  perhaps  somewhat  doubtfiil." 

[g  64.  Substantially  same  as  ^  65  R.  S.] 

Original  note.  '^The  three  last  sections  are  new,  and  intended  to 
supply  a  defect  in  the  existing  law.  Release  of  errors,  satisfaction  of 
the  judgment,  infancy  of  the  parties,  coverture  and  various  other 
questions  of  fact,  may  be,  and  sometimes  are,  presented  to  the  court 
for  the  correction  of  errors,  which  it  has  now  no  means  of  determin- 
ing, except  by  affidavits,  a  hazardous  resort  in  all  cases,  and  in  some, 
utterly  futile.  The  preceding  sections  vest  a  discretion  in  the  court, 
which  there  can  be  no  danger  will  be  abused." 

[g  65.  Same  as  ^  66  R.  S.  except  that  the  words  **or  he  tarred  from 
any  recovery  upon  any  contract,  matter  or  thing ^^^  before ''  that  shall  have 
heenj^^  &c.,  were  omitted  by  the  legislature.] 

Original  note.  "It  would  seem  harsh  to  punish  any  citizen  for  any 
act  done  in  good  faith,  in  full  reliance  upon  the  expositions  of  the  law 
given  by  the  supreme  court  of  our  state.  No  party  should  be  per- 
mitted to  take  advantage  of  what  may  well  be  called  a  common  error. 
A  decision  of  the  supreme  court  of  the  United  States,  upon  our  insol- 
vent laws,  gave  occasion  to  numerous  writs  of  error  upon  judgments, 
in  which  all  parties  had  acquiesced  for  years,  and  under  the  sanction 
of  which,  new  rights  and  interests  had  arisen.  The  peace  and  hap- 
piness of  the  community  should  not  be  thus  jeoparded;  and  least 
of  all,  should  a  citizen  be  subjected  to  the  consequences  of  a  penal 
statute,  which  he  never  intended  to  violate,  and  which  he  obeyed,  as 
it  had  been  construed  by  the  courts.  The  sagacity  of  lord  Bacon  per- 
ceived this  defect,  and  provided  for  it,  in  the  6th  of  his  ordinances  in 
chancery;  which  declares  that  'if  the  construction  of  an  act  of  parlia* 
ment,  hath  for  a  time  gone  one  way,  in  general  opinion  and  reputar 
tion,  and  after,  by  a  later  judgment,  hath  been  controlled,  then  relief 
may  be  given  upon  matter  of  equity,  for  cases  arising  before  the  said 
judgment,  because  the  subject  was  in  no  defiiult.'  See  vol.  4  of  his 
works,  p.  510.  How  much  stronger  is  the  reason,  when  this  general 
opinion  and  reputation  has  been  founded  upon  the  deliberate  judg- 
ment of  the  highest  law  court  of  original  jurisdieUon  in  our  state? 

''It  will  be  perceived  that  the  section  is  carefully  confined  to  the 
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eonstnictioiiB  given  to  statutes;  by  whidi  jadgmeBts  upon  oomnMMi 
law  principles,  and  in  the  great  variety  of  cases  in  whidb  private  rights 
are  concerned,  aie  left  untoudbed." 

["  Abticlb  II. — Of  wriU  of  certiorari  and  of  trim  in  tpedal  eaaa,*'  as  enacted,  was  reported 
by  the  Revisers  subsequently  to  the  printing  of  the  CSupter.  It  was  enacted  as  re- 
ported, and  was  accompanied  by  the  following:] 

Original  note.  **By  the  provisions  of  Article  1,  of  Title  1,  of  Chapter 
5,  Second  Part,  §  43  to  ^  52,  a  very  important  decision  is  to  be  nuMle 
by  a  court  of  common  pleas,  npon  a  question  involving  the  rights  and 
interests  of  parties,  without  any  means  being  provided  for  an  appeal, 
and  without  prescribing  the  consequences  of  such  appeal.  The  same 
defect  exists  in  the  present  law;  see  ^  7, 1  R.  L.  158.  The  fiict, 
whether  a  person  proceeded  against  as  an  absent,  absconding  c^  coii- 
cealed  debtor,  was  such  at  the  time  of  issuing  the  warrant,  will  deter- 
mine the  right  to  the  property  of  *the  debtor,  as  between  the  attaching 
creditors  and  any  purchaser,  after  the  issuing  of  the  warrant.  By 
^  47,  of  Art.  8,  of  Gh.  5,  2d  Part,  a  certiorari  is  allowed;  and  beyond 
all  doubt,  the  common  law  supervisory  power  of  the  supreme  ooort 
over  the  decision  of  the  common  ideas,  must  exist.  But  in  the  mean 
while,  what  becomes  of  the  property?  Suppose  the  decision  of  the 
common  pleas  reversed;  in  one  oase^  the  warrant  is  re-instated«  and 
the  lien  acquired  thereb^r,  must  remain  effectual,  and  defeat  subse- 
quent purchases.  In  another  case,  the  warrant  will  be  invalid.  The 
difficulty  of  following  property  thus  circumstanced,  will  be  very  great 
An  effort  to  remedy  the  difficulty,  has  been  made  in  this  Article, 
which  has  been  prepared  since  Chapter  9  of  the  3d  Part  was  printed. 
It  should  be  inserted  at  p.  69  of  that  Chapter." 

"Article  IL — Of  appeals  from  the  court  of  chancery  and  sarrogaUi  eourtt;  and  from  dreml 
judgee  and  courts  of  common  pleas^  in  certain  cases," 

[Enacted  as  Article  m.] 

[S  66.  Same  as  ^  78  B.  S.  except  that  the  words  after  ''reetrictitms^'" 
were  added  by  the  legislature.] 

Original  note.  ''The  present  limitation  is  the  same  as  that  upon 
writs  of  error,  1  B.  L.  134,  ^  9.  The  above  section  is  proposed,  to 
conform  the  law  limiting  appeals,  in  all  respects,  to  that  regulating 
writs  of  error." 

[S  67.  Same  as  §  79  B.  S.] 

Original  note.  ''lb.  New  as  to  decrees  for  coste.  The  case  of 
Travis  vs.  Waters,  13  J.  B.  500,  is  supposed  by  many  not  to  settle 
the  rule.  Where  a  final  decree  on  the  merits  is  reversed,  that  jiait 
relating  to  costs,  of  course  follows  the  fate  of  the  principal  matter. 
And  yet,  if  a  decree  be  rendered  on  the  merits,  and  the  question  of 
costs  be  reserved,  a  frequent  case,  it  seems  doubtful  whetiier  an 
appeal  would  lie  on  the  subsequent  decree  for  costs  only,  2  J.  Ch.  B* 
317.  In  many  cases,  the  question  of  costs  has  become,  from  the 
length  and  expense  of  the  proceedings,  the  most  important  iK>int." 

[S  68,  69.  Same  as  ^  80,  81  B.  S.]  Originul  note  to  ^  69.  "New. 
The  practice  of  requiring  a  deposit  and  bond,  is  salutary,  and  one  or 
both  should  receive  legislative  sanction.  As  full  provision  will  be 
made  for  security,  it  is  thought  best  to  omit  the  deposit." 

[S  70  to  77.  Same  as  ^  82  to  89  B.  S.] 
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Original  note.  *'Few  questions  have  occasioned  so  much  difficulty, 
as  that  respecting  an  appeal  from  an  order  or  decree  of  the  court  of 
chancery.  On  the  one  hand,  it  is  obviously  necessary  that  parties 
should  be  allowed  to  proceed,  in  some  cases,  unless  they  are  ind^nni- 
fled  by  the  appellant  against  the  consequences  of  the  delay.  On  the 
other  hand,  a  loose,  indefinite  and  arbitrary  discretion  of  the  chan- 
cellor, in  giving  or  denying  the  e£tect  of  an  appeal,  must  oftpn  deprive 
a  party  of  all  t^nefit  from  it.  The  preceding  eight  sections  have  been 
diikwn  with  great  care,  and  are  believed  to  provide  for  all  the  cases 
where  a  party  ought  to  be  permitted  to  proceed,  after  an  appeal.  In 
some  cases  the  power  of  the  court  has  been  enlarged ;  as  in  the  71st  sec- 
tion, allowing  it  to  require  the  production  of  securities,  documents,  &c., 
see  1  J.  Gh.  R.  77.  As  a  general  rule,  it  is  conceived  ttuit  the  right  of 
appeal  ought  to  be  restrained  as  little  as  possible,  consistent  with  the 
rights  of  5ie  parties.  The  necessity  for  legislative  provision,  arises 
from  the  circumstance,  that  as  the  court  for  the  correction  of  errors  is 
not  in  session  a  large  portion  of  the  year,  the  court  of  chancery 
is  compelled  to  determine  on  the  effect  of  an  appeal. 

''The  third  subdivision  presents  a  class  of  cases,  where  a  discretion 
seems  absolutely  indispensable,  to  prevent  an  entire  failure  of  justice. 
By  the  provisions  of  Title  1  of  this  Chapter,  the  legality  of  such  com- 
mitments may  be  inquired  into,  on  a  habeas  corpus  or  certiorari,  so 
that  there  can  be  no  danger  of  abuse." 

[g  82  to  91.  Same  as ^  94  to  103  R.  S.]  Original  note.  "The  preced- 
ing fourteen  sections  are  new;  they  are  necessary  to  carry  out  the 
provisions  of  the  third  Article  of  Title  1,  Oh.  6  2d  Part  R.  S." 

[g  92  to  96.  Same  as  ^  104  to  108  R.  S.]  Original  note  to  %  96. 
"New  in  form,  although  the  principle  of  requiring  bonds  for  costs  on 
appeal,  exists  in  many  cases.  It  is  conceived  to  be  a  salutary  rule» 
checking  unfounded  appeals,  and  affording  a  security  against  the 
exi)enses  of  those  which  are  frivolous." 

E§  97.  Same  as  ^  109  R.  S.]     Original  note.  "New;  declaratory." 
§  98.  Same  as  %  110  R.  S.]    Original  note.  "It  is  conceived,  that 
in  these  cases,  the  proceedings  should  continue." 

[§  99  to  103.  Same  as  \  111  to  115  R.  S.  except  that  the  last  words 
of  %  103,  "to  aid  in  constituting  the  jury  fund  thereof ^'^  were  stricken 
out  by  the  legislature.]  Original  note.  "The  five  last  sections  are 
new;  they  seem  necessary  to  provide  for  cases  not  unlikely  to  occur." 
[§  104  to  108.  Same  as  ^  116  to  120  R.  S.]  Original  note  to  ^  105, 
108.  "New." 

"CHAPTER  X." 

"OF  COSTS,  AM)  THE  FEES  OF  OFFIOEES." 

"  Ttflb  I.^ — Of  the  eases  in  which  costs  may  be  recovered^  and  in  which  douNe  or 

other  costs  may  be  allowed. 

[§  1.  Same  as  enacted.]  Original  noU.  ''%  16,  1  R.  L.  346.  In 
suits  by  executors,  &c.,  the  court  often  allows  the  complainant  to  dis- 
miss his  bill  without  costs.    The  section  is  varied  accordingly." 

[S  2.  Same  as  enacted.]  Original  note.  "New;  declaratory  of 
existing  law." 
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[§  3.  Same  as  enacted.]  Original  note  to  mh.  1.  "1  R.  L.  343,  ^  1, 
extended  so  as  to  give  costs  in  actions  where  no  damages  can  be 
recovered,  and  to  forcible  entries.    See  Oli.  8,  Tit.  10,  Art.  1." 

To  8uh.  2.  "4th  branch  of  §  4,  p.  344,  ^or  a  right  of  w«y,'  1  J.  Bq>. 
146;  ^or  a  right  hy  prescription  or  otherwise  to  any  easementj*  &e.  2  J. 
Rep.  185;  3  Gowen,  382.  The  provision  in  favor  of  the  people  of  the 
state  and  'corporations  of  certain  cities,  is  omitted;  as  no  reason  is 
perceived  why  they  shonld  be  exempted  from  the  general  rule.  T3ib 
other  actions  enumerated  in  that  branch,  will  be  subsequently  noticed. 
As  to  fuU  costs  being  allowed,  see  3  Oowen,  382." 

To  sub.  3.  "^  9,  varied,  in  omitting  the  words  which  confine  the 
recovery  of  costs  to  the  cases  of  a  judgment  or  award  of  execatioQ 
being  obtained  after  plea  pleaded  or  demurrer  joined.  Scire  facias  pa^ 
ticularly,  and  most  of  the  others,  may  be  absolutely  necessary;  and 
it  is  not  perceived  why  a  judgment  by  default  should  not  cany  oostB, 
in  those  cases,  as  well  as  in  all  others.  This  section  will  then  conform 
to  the  construction  given  in  11  East.  387,  'mandamie^.'  ^'5,  1  B.  L. 
108,  •  auditor  querela.'    See  20  J.  R.  295." 

[§  4.  Same  as  enacted.] 

Original  note.  ''^  1,  1  R.  L.  343;  and  implied  from  the  second 
branch  of  ^  4.  The  provision  concerning  suits  for  penalties,  is  new  in 
form;  costs  being  usually  given  in  the  act  imposing  the  penalty, 
in  the  present  statutes;  but  they  have  been  usually  omitted  in  this 
revision,  with  a  view  to  this  general  provision." 

[§  5,  6.  Same  as  enacted.] 

Original  note  to^d.  "  <^  6, 1 R.  L.  344,  varied  according  to  13  J.  Rep. 
306,  so  as  to  reconcile  it  with  the  second  branch  of  ^  4,  which  pro* 
vided  for  recoveries  of  upwards  of  $50,  so,  that  between  that  and  ^6, 
no  provision  whatever  was  made  for  the  precise  sum  of  $50.  Varied, 
also,  by  including  actions  of  false  imprisonment;  in  which,  by  ^4, 
the  plaintiff  recovered  full  costs  for  the  slightest  irregularity  by  which 
an  officer  made  himself  liable  to  such  an  iM^ion.  It  is  hoped  that  by 
this  provision,  a  temptation  to,  and  of  course  a  fruitful  source  of, 
litigation  will  be  destroyed.  Varied,  also,  by  including  libel  as  wdl 
as  spoken  slander." 

[g  7.  Same  as  enacted.]  Original  n^te.  "A  recovery  in  the  action 
of  replevin  to  any  amount,  now  carries  costs.  It  is  believed  that  this 
leads  to  long  and  frequently  frivolous  litigation,  and  requires  a 
remedy.    That  proposed  in  this  section  is  deemed  adequate  and  josk'^ 

[5  8.  Same  as  enacted.]  Original  note.  "1  Branch,  1  R.  L.  343,  ^4, 
varied  to  correspond  with  the  preceding  provisions." 

[g  9.  Same  as  enacted.] 

Original  note.  ''By  the  construction  of  ^  5, 1  R.  L.  344,  as  given  in 
4  Gowen,  396,  although  much  doubt  was  entertained  in  2  Oowen,  413, 
it  is  settled,  that  in  such  cases,  the  plaintiff  must  recover  fifty  doUan 
to  be  entitled  to  any  costs,  if  the  suit  was  commenced  in  the  supreme 
court.  That  section  was  drawn  in  reference  to  the  law,  as  it  tKen 
was,  allowing  costs  in  the  common  pleas  on  a  recovery  over  25  dol- 
lars. As  that  is  abolished,  it  is  conceived  that  the  reason  for  any 
distinction  between  the  courts  has  ceased.  And  as  the  costs  will  be 
alike  in  each  court,  it  is  proposed  to  establish  a  onifonn  rule  appli- 
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cable  to  both,  and  conformable  to  §  5,  sub.  4,  Chapter  2,  3d  Part, 
relating  to  set-offs  in  justices'  courts," 

5  10.  As  reported;  enacted  with  variations  §  10  R.  S. 

Original  note.  "The  proviso,  or  3d  branch  of  ^  4,  was  enacted  when 
a  recovery  of  twenty-five  dollars  iu  the  common  pleas,  carried  costs. 
As  that  rule  is  abolished  by  the  act  of  1818,  p.  60,  §  5,  the  provision 
allowing  the  plaintiff  to  recover  costs  in  such  cases  when  removed  to 
the  supi^eme  court,  ought  to  fall  with  it.  The  rule  in  this  section  is 
at  variance  with  7  Oowen,  151,  and  5  do.  281,  as  to  full  costs;  but 
is  believed  to  be  more  just,  and  more  equitable  than  §  2,  Laws  of  1817, 
p.  335,  which  gives  full  costs  in  certain  cases." 

[S  12.  Same  as  enacted,  except  that  sub.  1,  was  reported  as  follows: 
**  ^  1.  Actions  for  false  imprisonment,  of  replevin^  and  a^gainst  executors 
or  administrators,  or  against  corporations.'^^  (1)]. 

Original  note,  "  (1)  Part  of  §  5,  varied  by  inserting  corporations,  as 
justices  do  not  have  jurisdiction  of  suits  against  them."  To  sub.  2. 
"  Part  of  §  7,  rendered  contrary  to  the  construction  given  in  1  Coweu,  163, 
but  believed  conformable  to  the  intent  of  the  legislature;  and  varied  in 
allowing  the  jury  that  assess  the  damages  in  cases  of  default,  to  find 
the  malice.  By  §  8,  1  vol.  K.  and  R.  p.  530,  in  cases  of  wilful  tres- 
pass, in  the  supreme  court  and  all  other  courts,  costs  were  allowed. 
But  in  the  revision  of  1813,  this  section  was  omitted.  That  omission 
is  continued,  but  the  principle  is  retained  as  to  the  common  pleas." 
To  sub.  3.  "Latter  part  of  %  7  and  16,  p.  82,  Laws  of  1818." 

[§  14, 15.  Same  as  §  13, 14  B.  S.] 

Original  note  to  ^  15.  "Probably  by  the  accidental  use  of  words, 
excepting  the  city  and  county  of  New  York,  in  '^  1,  of  the  act  of 
1824,  p.  279,  without  a  proper  qualification,  an  exception  in  the  law 
of  costs  as  to  the  court  of  common  pleas  of  that  county,  has  been 
introduced,  (see  3  Cowen,  375,)  which  could  scarcely  have  been 
intended.  For,  it  is  held  that  a  recovery  over  twenty-five  dollars, 
carries  costs  in  that  court.  This  is  supposed  to  be  so  hostile  to  the 
general  policy  of  the  law,  that  the  above  section  is  proposed  to 
remove  all  ambiguity." 

[g  16.  Same  as  ^  15  B.  S.  except  that  the  clause  between  the  word 
*' exchange,^'  and  the  word  "fticf,"  was  reported  as  follows:  ''there  shall 
he  a  recovery  and  taxation  of  costs  against  the  defendant,  in  one  suit  only, 
at  the  election  of  the  plaintiff;  and  in  tlie  other  suits,  the  actual  disburse- 
ments only  shaU  be  taxed.^^'\ 

Original  note.  "Part  of  §  14,  1  E.  L.,  521,  and  ^  6,  Laws  of  1818, 
p.  280,  consolidated.    Qualified  according  to  6  Cowen,  395." 

[g  17.  Same  aa  §  16  E.  S.]  Original  note.  "  §  2  and  3.  ^  11  and 
12,  1  B.  L.,  343,  and  i>art«  of  other  sentences,  7  Oow.,  152.  This  in 
connection  with  previous  sections,  will  alter  the  law  as  declared  in  1 
Oowen,  415,  that  in  suits  for  libels,  full  costs  are  awarded,  without 
regard  to  the  amount  recovered." 

[S  18.  Same  as  §  17  B.  S.]  Original  note.  "Part  of  §  2,  varied 
and  qualified.  See  11  J.  B.,  403;  5  Oow.,  14;  do.,  267 ;  4  Oowen, 
87,  conformed  to  the  principle  adopted  by  the  court,  in  4  Oow.,  548." 

[S  19.  Same  as  §  18  E.  S.]  Original  note.  "^10  enlarged,  so  as 
to  include  actions  on  contracts,  for  penalties  and  real  actions,  and,  all 
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cases  in  which  a  defendant  shall  be  acquitted,  as  well  upon  demnner, 
plea  in  abatement,  or  discontinuance.  It  is  conceived  that  a  nuifonn 
rule  ought  to  be  prescribed,  to  avoid  the  questions  which  constantly 
arise.     See  1  Cowen,  422  ;  3  do.,  369.'' 

[S  20.  Same  as  ^  19  R.  S.,  except  that  the  words  "  action  hraughi 
for  the  recovery  of  land  or  the  possession  thereof"  were  substituted  by 
the  legislature  for  "  writ  of  rights  or  in  any  action  of  gectnieni  or 
dov^er,"  as  reported.] 

Original  note.  *'  Same  section,  applying  that  part  of  it  which  in- 
duced the  limitation  of  the  section  to  certain  actions,  to  those  cases, 
and  extending  it  to  actions  of  nuisance,  of  waste,  and  on  the  ease  for 
torts,  where  the  same  reason  precisely  seems  to  exist  as  in  trespass; 
and  to  writs  of  right  and  dower,  which  seem  to  be  on  the  same  footing 
as  ejectment." 

[5  21.  Same  as  §  20  R.  S.] 

Original  note.  '^In  5  J.  R.,  160,  it  was  held,  that  in  an  action  upon  a 
contract,  any  matter  going  to  the  personal  discharge  of  one  defendant 
might  be  proved,  and  a  verdict  and  judgment  rendered  against  the 
other  defendants.  This  case  has  been  subsequently  followed,  and  the 
principle  is  now  well  established  in  this  state.  It  presents,  therefore, 
a  new  case,  as  to  costs,  requiring  legislative  provision.  It  is  con- 
ceived, that  in  such  cases  the  presumption  is  in  favor  of  the  plaintiff, 
and  that  to  charge  him  with  costs  for  prosecuting  a  person  whose  con- 
tract he  holds,  it  ought  to  appear  that  the  suit  was  unnecessary  or 
unreasonable.  In  many  cases  of  joint  contract,  it  may  he  alisolntely 
necessary  to  prosecute  all  the  contractors,  to  avoid  the  effects  of  a  plea 
in  abatement.    The  above  section  is  drawn  upon  these  principles." 

[S  25.  As  reported ;  partially  enacted  §  22  jB.  #S.]  OriginaJ  note. 
"A  general  rule,  2d  Inst.,  289,  Say.,  228 ;  and  compiled  from  various 
statutes  giving  double  and  treble  damages ;  qualified  according  to  the 
decision  in  3  Cow.,  346." 

[§  26.  Same  as  '^  24  R.  S.] 

Original  note  to  sub.  1.  "  §  1,  1  R.  L.,  155,  extended  to  all  pnblic 
officers,  see  note  to  §  14,  Chap.  6,  3d  Part,  p.  16,  and  to  demurrers, 
see  5  J.  R.,  182,  and  also  to  actions  for  negligence,  which  are  often  as 
vexatious  as  any  others,  and  seem  to  be  within  the  same  principle  as 
actions  for  torts  done.  *  Or  other  p'roceeding.^  To  reach  cases  of 
all  descriptions,  and  especially  such  a  case  as  that  in  3  Cowen,  17." 
To  sub.  3.  **  ^  2,  1  R.  L.,  155,  gives  treble  costs  in  this  case.  It  ap- 
pears to  the  Revisers,  that  double  costs  will  be  enough,  if  they  should 
be  allowed  at  all.  The  13th  section  of  the  act  to  suppress  immorality, 
2  R.  L.,  197,  allows  treble  costs  in  actions  against  persons  for  '  doing 
or  causing  to  be  done,  anything  in  pursuance  of  this  act ;'  it  is  omitted, 
as  being  within  some  of  the  subdivisions  of  this  section." 

[g  27.  Same  as  ^  25  R.  S.,  except  that  the  word  ''defendant**  WM 
sul>stituted  for  ''party,'^  throughout,]  Origin^ii  note.  "Contrary  to 
8  Cowen,  253;  it  is  conceived  that  it  can  be  scarcely  necessary  to 
assign  reasons  for  the  above  provision." 

[§  28.  Same  as  ^  26  R.  S.] 

Original  iwte  to  sub.  1.  "2  W.  Bl.  R.,  800, 1199 ;  5  East,  265;  2  B. 
and  P.,  334."     To  sub.  2.  "  3  T.  R.,  664 ;  6  T.  R.,  602."     To  whoU  sec- 
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Hon.  "The  questions  presented  in  the  preceding  section,  have  given 
rise  to  much  diflSculty  in  England;  see  the  cases  well  collected  in  the 
American  edition  of  Oomyn's  Digest,  v.  3,  p.  237,  from  which  the  pre- 
ceding rules  have  been  extracted,  as  being  upon  the  whole  the  best 
guide  that  can  be  given,  and  preferable  to  the  discretion  given  by 
'S  10,  1  R.  L.,  519." 

[JS  29.  Same  as  »§  27  R.  S.]     Original  note.  "  13  East,  191." 

[§  30.  Same  as  ^  28  R.  S.]  Original  note.  "Conformable  to  2  Burr., 
713.  Barnes,  141,  but  afterwards  apparently  overruled  in  5  East,  161. 
The  rule  as  proposed  is,  however,  believed  to  be  just." 

[S  31,  32.  Same  as  ^  30,  31 R.  S.] 

Original  note  to  §  32.  "  2d  branch  of  §  13, 1  R.  L.,  346.  *  Discretion 
of  the  court'  It  is  held  that  although  a  renire  ds  novo  is  awarded, 
the  plaintiff  in  error  is  absolutely,  in  all  cases,  entitled  to  costs,  3 
Co  wen,  368 ;  and  yet  upon  granting  a  new  trial,  in  a  cause  originally 
commenced  in  the  supreme  court,  a  discretion  is  exercised  which  is 
regulated  by  certain  rules;  such  as  leaving  the  costs  to  abide  the  final 
result,  where  the  trial  is  ordered  in  consequence  of  a  mistake  in  the 
law,  7  Oowen,  456.  The  like  rule  should  exist  in  both  cases.  'If  a 
jud{/ment  he  reversed  in  part  and  affi/mied  in  part^  &c.  To  give  the 
court  power  in  such  cases,  which  it  seems  from  8  J.  Rep.,  Ill,  they  do 
not  possess." 

[S  33.  Same  as  ^  32  R.  S.]  Original  note.  "  Latter  part  §  12,  13, 
14,  enlarged  to  all  cases  of  quashing  a  writ." 

[5  34.  Same  as  §  33  R.  S.]  Original  note.  "  ^  14,  varied  so  aa  to 
allow  such  costs  in  all  cases,  as  well  where  the  verdict  was  against  a 
plaintiff  as  a  defendant;  contrary  to  6  J.  Rep.,  278." 

[§  35.  Same  as  ^  34  R.  S.]  Original  note.  "  To  remedy  a  defect 
presented  by  the  case  in  4  Cowen,  711 ;  and  to  extend  the  equitable 
powers  of  the  court  in  such  cases." 

[g  36.  Same  as  §  35  R.  S.]  Original  note.  "Declaratory  of  existing 
law.  §  8, 1  R.  L.,  134.  The  latter  part  new,  to  remove  a  doubt  enter- 
tained in  2  Cowen,  402,  and  extended  to  appeals  to  chancery." 

[S  37.  Same  as  §  36  R.  S.]  Original  note.  "§  3,  1  R.  L.,  326,  varied 
in  allowing  actual  costs,  notwithstanding  a  countermand,  according 
to  18  J.  Rep.,  135." 

[S  38.  Same  as  ^  37  R.  S.]  Original  note.  "The  title  referred  to, 
contains  the  cases  in  which  executors  may  be  made  personally  respon- 
sible." 

[S  39,  40.  Same  as  §  38,  39  R.  S.]  Original  noU  to  %  39.  "New/* 
To  %  40.  "Declaratory." 

[S  41.  Same  as  enacted  %  40  R.  S.]  Original  note.  "According  to  4 
Cowen,  402;  do.,  548;  3  Burr.,  1453;  2d  do.,  780;  4  do.,  1963;  1  Term 
Rep.,  396,  405." 

[§42.  Same  as  ^  41  R.  S.]  Original  note.  "In  5  Cowen,  291,  the  court 
refused  costs,  saying,  *if  the  relator  wishes  to  secure  them,  he  must 
go  to  his  demurrer  or  issue  of  fact'  But  after  a  full  return,  present- 
ing no  disputed  fact,  why  drive  a  party  to  a  formal  demurrer,  when 
the  object  of  the  proceeding  is  obtained  at  once,  by  a  motion?  The 
better  policy  would  seem  to  be,  to  discountenance  such  unnecessary 
pleadings*" 
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[S  43,  44.  Same  as  ^  42, 43  R.  S.]  Original  note  to  ^  44.  "The  prac- 
tice of  awarding  costs  on  attachments,  arises  in  most  cases  from  the 
equitable  powers  of  the  court.  It  is  deemed  salutary  to  confer  the 
authority  expressly.  The  last  section  is  conformable  to  4  Oowen,  68 ; 
1  Cowen,  214." 

[g  45.  Same  as  <^  44  R.  S.]  Original  note.  "  Conformable  to  2  CJowen, 
460." 

"TriLB  II. —  0/  security /or  the  payment  of  costsJ^* 

S  1.  As  reported;  enacted  with  variations  ^  1  JB.  /S." 

Original  note.  "Rule,  14th  Jan.  1798,  of  supreme  court,  extended 
and  varied.  Provision  concerning  infants,  qualified,  because  their 
next  friend  must  be  a  responsible  person,  in  certain  cases,  see  Chapter 
8,  Title  1,  Part  3;  nominal  plaintiffs  omitted,  because  there  will  be 
none.  The  case  seems  to  require  legislative  provision,  as  well  to  re- 
move all  doubts  as  to  the  authority,  as  to  provide  for  some  details,  to 
which  the  power  of  the  court  probably  does  not  extend,  and  to  make 
the  rules  uniform  in  all  courts.  (1)  1  Cowen,  60,  enlarged.  (2)  4  J. 
R.,  484,  as  to  trustees;  the  reason  would  seem  to  be  still  stronger, 
where  the  suit  was  in  the  name  of  an  insolvent." 

[§  2,  3.  Same  as  enacted,  except  that  the  words  "and  th^  sureties 
shall  jnstifgy  if  excepted  tOy^  in  <§  8,  were  inserted  by  the  legislature.] 
Original  note  to  %  3.  "lb.,  varied,  by  allowing  the  order  in  vacation, 
so  as  to  save  the  delay  of  an  application  to  the  court." 

[5  9.  Same  as  ^  8  R.  S.,  except  that  the  words  ^'or  his  attorney" 
were  added  by  the  legislature.]  Original  note*  "Necessary  to  meet  a 
difficulty  presented  in  13  J.  R.,  125." 

"Title  IIL— Of  the  fees  of  certain  officers:' 

[^  1.  Same  as  enacted.] 

jS  2.  Same  as  enacted,  except  that  the  allowance  of  twelve  and  a 
half  cents  for  reading  and  filing  every-  paper  or  proceeding  in  the 
cause,  was  inserted  by  the  legislature.]  Original  note  to  first  para- 
graph. "New.  The  folio  will  be  proposed  to  be  uniformly  100  words, 
in  all  courts.     To  the  section.  "Partly  new;  chiefly  from  2  R.  L.,  3." 

[g  3.  Same  as  enacted.] 

[g  4.  Same  as  enacted.]  Original  note.  "The  retaining  fee  in 
chancery  is  five  dollars.  The  allowance  on  ai)peals  is  extended  to 
writs  of  error.  The  present  allowance  for  arguing  a  cause  in  chancery, 
is  eight  dollars.  It  is  suggested  whether  the  fee  in  the  court  of  errors 
ought  not  at  least  to  be  equal?  It  has  been  deemed  useful  to  con- 
solidate the  fees  of  counsel,  instead  of  having  them,  as  they  now  are, 
separate  on  appeals  and  on  writs  of  error." 

[S  7.  Same  as  enacted,  except  that  the  fee  for  ^^  signing  and  acJcnow- 
ledging  a  deed,''  &c.,  was  reported  "one  dollar  and  fifty  cents,"  and  tho 
following,  ^'appointing  any  person  to  appear  as  next  friend  for  <my 
infant,  twenty-five  cents,"  was  inserted  by  the  legislature.]  OriginA 
note.  "Act  1823,  p.  420,  omitting  only  the  fee  for  administering  aft 
oath,  which  is  included  in  a  general  provision.  The  concluding  words 
after  'reasonable,'  new,  and  in  no  other  respect  varied." 

.  [§  9.  Same  as  ^  8,  excepting  that  the  following  clause  was  omitted 
by  the  legislature:  *'for  hearing  the  argument  of  a  cause,  two  doUars."} 
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Original  note.  "To  provide  for  the  allowing  injunctions,  &c.,  satisfac- 
tion of  decrees,  &c.,  and  other  duties  which  circuit  judges  may  per- 
form." 

[S  10.  Same  as  ^  9  R.  S.]     Original  not^.  "Laws  of  1823,  p.  423; 
by  the  increase  of  the  folio,  the  rate  is  reduced." 


[^  11.  Same  as  §  10  R.  S.]     Original  note.  "NewJ 
U    ~    ^  


[§  12.  Same  as  enacted,  except  that  the  allowance  of  the  7th  item 
was  reported  "owe  dollar  and  fifty  cents,^'  and  for  the  twentieth,  "teo 
dollars.'']  Original  note.  "The  first,  sixth,  seventh,  twenty-third,  and 
twenty-fifth  items,  varied.  The  rate  of  some  of  the  fees  is  slightly 
reduced  by  the  increase  of  the  folio.  The  four  last  items  are  new,  to 
conform  to  the  alteration  in  Chapter  1,  of  this  Part." 

[5 14.  Same  as  §  12  R.  S.  except  that  the  second  item  was  inserted 
by  the  legislature.  Original  note.  "New.  The  compensation  to  these 
officers  is  now  so  small,  that  it  is  difficult  to  procure  the  necessary 
attendants  upon  the  court.  The  fee  proposed  is  similar  to  that 
allowed  to  criers  in  the  supreme  court,  and  seems  to  be  equally  just." 

[S  15.  Same  as  "^  14  R.  S.]  Original  note.  "Sixth  and  eighth  items 
varied." 

[§  16.  Same  as  ^  15  R.  S.  except  that  the  allowance  for  attending 
before  an  examiner,  &c.  was  inserted  by  the  legislature.  The  allow- 
ances for  abbreviating,  &c.  and  for  drawing  charges  or  discharges,  &c. 
were  reported  as  "less  than  the  present  allowance."] 

Original  note  to  Item  2.  [For  drawing.]  "The  present  allowance  is 
twenty-five  cents  for  every  ninety  words;  at  the  same  rate,  the  allow- 
ance for  100  words  would  amount  to  -28  cents,  within  the  fraction  of 
a  mill." 

Original  note  to  whole  §.  "  Act  of  1818,  p.  239,  omitting  the  provision 
for  disbursements,  as  it  is  contained  in  a  general  i)rovision  hereafter." 

[S  17.  Enacted  with  alterations  §  16  R.  S.] 

Original  note.  "Many  of  the  preceding  items  are  new  in  form,  being 
taken  from  special  provisions  of  existing  laws,  and  made  more  gene- 
ral, in  order  to  embrace  similar  cases.  A  few  are  new,  in  principle, 
and  are  supposed  necessary  to  remunerate  for  new  services  enjoined 
in  the  course  of  the  revision. 

[§  18.  Same  as  §  17  R,  S.] 

Original  note.  "2  R.  L.  15,  varied  by  inserting  the  words  in  italic, 
which  are  generally  within  the  spirit  of  the  present  act,  but  wliicli  it 
is  deemed  useful  to  enumerate  specifically,  *  Before  referees.'  There 
is  now  no  specific  provision  for  referees,  3  Oowen,  29,  'Enumerated 
motions'  Enumerated  motions  are  those  which  are  founded  on  the 
merits  of  a  cause,  such  as  motions  to  set  aside  reports  of  referees,  &c. 
for  which  it  seems  but  just  that  i)rovision  should  be  made ;  see  7 
Cowen,  416.    The  latter  part  is  new,  but  deemed  necessary." 

[S  19.  Same  as  ^  18,  except  that  the  tiial  fee  in  sub.  10,  was 
reported  "two  dollars."] 

Original  note  to  Item  1.  "2  R.  L.  15,  the  residue  of  this  subdivision 
omitted,  as  it  is  included  in  the  general  provision,  in  §  22  of  this 
Title." 

To  Item  2.  "New." 

To  Item  4.  "The  words  in  italics  'entries,  MUs  of  exceptions  and 
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cases  which  shaU  le  necessary*  new,  to  include  charges  which  are 
sanctioaed  under  the  present  law,  with  a  qualification  that  they  shall 
be  necessary,  according  to  §  9  of  the  act  of  1818,  p.  280.  As  it  will 
be  proposed  to  make  the  folio  uniform  in  all  courts,  and  to  consist  of 
100  words,  the  present  allowance  of  nineteen  cents  for  every  72  words 
is  altered  to  twenty-five  cents  for  each  folio,  or  100  words,  as  a  readier 
sum  to  calculate;  it  is  less  than  the  present  allowance/' 

To  Iteni  5.  "It  is  proposed  to  abolish  the  present  allowance  of  12J 
cents  for  engrossing,  and  to  make  the  fee  for  engrossing  and  copying, 
uniform.  Ten  cents  for  every  100  words,  upon  an  average,  will  not 
increase  the  amount  usually  taxed  at  the  rate  of  12^  cents  tor  engross- 
ing, and  six  cents  for  copying  every  72  words." 

To  Item  6.  "Varied  from  the  present  law,  by  prohibiting  all  allow- 
ances for  motions  upon  confession,  except  that  enumerated." 

To  Item  10.  "This  enlarges  the  fee  in  this  case,  fifty  cents;  which 
is  believed  to  be  but  just,  and  is  conformable  to  the  allowance  in  the 
common  pleas." 

To  Item  11.  "Varied  from  the  present  law,  only,  in  enlarging  the 
enumeration  of  cases  declared  to  be  within  its  spirit,  and  by  confining 
the  allowance  for  attending  prepared,  to  cases  where  such  attendance 
has  been  comi)elled  by  previous  notice  of  the  adverse  party,  contrary 
to  the  construction  in  3  Oowen,  24,  with  a  view  to  prevent  the  unne- 
cessary notice  of  causes,  when  there  is  no  prospect  of  reaching  them." 

To  Item  15.  "Varied  in  abolishing  the  distinction,  whether  before 
or  after  issue,  &c.  and  reducing  it  in  one  case  from  75  cents,  and  in 
the  other  raising  it  from  37i  cents." 

To  Item  18.  "Attendance  on  balloting  a  jury,  omitted,  a»  there  is 
no  such  service;  and  the  fee  for  attendance  on  striking  a  jury,  reduced, 
while  that  of  attending  the  examination  of  a  witness  is  increased." 

To  Item  19.  "The  last  item  is  new;  it  is  believed  to  be  not  more 
than  just,  if  the  sum  is  quite  equivalent  to  the  duty." 

To  the  ^.  "In  the  foregoing  enumeration,  the  following  items  in  the 
present  law,  have  been  omitted: 

"Drawing  a  postea,  seventy-five  cents: 

"Entering  judgment  on  the  roll,  thirty-seven  and  a  half  cents: 

"Notice  of  trial  on  the  clerk,  twenty-five  cents: 

"And  the  charges  for  warrant  of  attorney. 

"The  first  is  included  in  other  drafts;  the  second  is  included  ia 
copying;  and  the  thbd  is  abolished;  see  §  9,  Title  4,  Oh.  7,  3d  Partw 
By  discontinuing  the  use  of  venires^  the  charges  for  that  writ,  amount- 
ing to  $1.37^,  and  motion  to  ix^turn  it,  62^  cents,  making  $2,  are 
abrogated.  Other  existing  charges  will  be  abolished  in  the  general 
sections  in  this  title." 

[g  20.  Same  as  §  19  E.  S.]  Original  note.  "Several  special  pro- 
visions made  general." 

[g  22.  Same  as  ^  20  E.  S.]  Original  note.  "The  provision  respect- 
ing solicitors  in  chancery,  2  E.  L.  13,  extended  and  guarded,  so  aa  to 
include  disbursements  for  necessary  exemplifications,  &c.  accordiii|^ 
to  18  J.  Eep.  336." 

\%  24.  Substantially  same  as  ^  22  E.  S.]  Original  note.  ''^  4,  same 
act." 
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[S  29.  Budcted  with  some  alterations  §  27  R.  S-] 

Original  note  to  fee  for  drawing  aU  other  pleadings^  &c.  "  This  is  an 
enlargement  of  the  present  law,  so  as  to  embrace  services  usually 
deemed  within  its  meaning.  For  the  reasons  before  stated,  eighteen 
cents  for  100  words  have  been  substituted  for  twelve  and  a  half  cent« 
for  72  words;  it  is  about  half  a  mill  over  the  present  allowance." 

To  whole  ^.  "In  the  preceding  enumeration,  the  following  items 
allowed  by  the  existing  law,  are  omitted: 

*' A  warrant  of  attorney,  twelve  and  a  half  cents: 

"Drawing  and  copy  of  a  plaint,  nineteen  cents: 

"Notice  of  trial  upon  the  clerk,  twenty-five  cents : 

"And  by  abolishing  venires,  a  usual  charge  of  motion  to  return 
venire,  twenty-five  cents,  is  also  abrogated." 

[S  30.  Enacted  with  some  variations  ^  28  R.  S.] 
S  31.  Same  as  ^  29  R.  S.  except  that  in  the  first  item,  the  words, 
"any  oJfciMJc,"  were  altered  to  "a»y  violation  of  ths  laws  concerning  the 
internal  police  of  the  state,^^  and  the  items  in  the  enacted  statute  after 
*Weceiving  and  entering  a  verdict,^^  &c.  were  inserted  by  the  legisla- 
ture; and  the  following  clauses  were  reported,  but  not  enacted: 

"Drawing  a  conviction  pursuant  to  any  verdict,  one  dollar: 

"A  warrant  of  restitution,  or  to  put  any  party  in  possession  of 
lands,  thirty-seven  and  a  half  cents: 

"For  a  view  of  premises  alleged  to  be  forcibly  entered  or  detained, 
one  dollar: 

"For  drawing  and  certifying  a  conviction  thereon,  thirty-seven  and 
a  half  cents."] 

[S  32.  Enacted  with  various  alterations  ^  30  R.  S.] 

Original  note  to  the  section.  "In  the  foregoing  tariff  taken  from  2 
R.  L-  p.  24;  Laws  of  1818,  p-  281,  of  1823,  p.  425,  there  is  a  small 
reduction  in  the  cases  specified.    The  following  are  omitted: 

"Entering  judgment,  twelve  and  a  half  cents; 

"Entering  a  recognizance  of  bail  on  record,  twelve  and  a  half  cents. 

"Ab  there  are  no  such  services  performed  by  clerks,  the  rule  for 
judgment  is  entered  by  the  attorney,  and  a  bail-piece  is  filed  like 
other  papers.  By  the  abolition  of  plaints,  precipes,  warrants  of  attor- 
ney and  venires,  and  the  returns  thereto,  a  considerable  reduction  will 
be  made.  It  is  proposed  to  place  the  fees  of  the  register  of  deeds  in 
New  York,  on  the  same  footing  as  those  of  clerks  of  counties.  He  is 
therefore  named  in  the  caption." 

[§35.  Sameas^33R.S.] 

Original  note  to  Item  2.  "Varied  from  the  present  fee  bill,  2  R.  L. 
29,  but  conformable  to  the  probable  intent  of  the  act  for  the  amend- 
ment of  the  law,  1  R.  L.  524,  ^  20,  in  allowing  travel  fee  to  witnesses 
within  the  county,  as  being  but  just.  The  addition  concerning  foreign 
witnesses,  in  conformity  to  decisions  of  the  supremecourt,  4  J.Rep.311." 

To  Item  3.  "Existing  provision  enlarged." 

To  Item  4.  "  By  the  present  law,  $2.50  is  allowed  to  a  surveyor  fop 
his  services  on  a  view,  and  $1.25  for  attending  the  trial.  As  views 
are  in  most  cases  abolished,  it  is  conceived  that  a  general  provision 
like  that  proposed,  will  be  more  useful  and  more  just,  than  the  exist* 
ing  allowance." 
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[S  36.  Same  as  ^  34  R.  S.]  Original  note.  "Provision  is  now  made 
for  the  employment  of  surveyors  in  the  cases  specified.  A  regulation 
of  their  taxable  fees,  will  prevent  any  abuse  of  discretion  in  courts  or 
officers." 

[S  37.  Same  as  ^  35  R.  S.]  Original  note.  "New.  There  is  no 
allowance  prescribed  in  partition;  but  the  supreme  court  have 
adopted  three  dollars,  8  Co  wen,  115.  In  dower,  conformable  to  §  3, 
1  R.  L.  61." 

[§  38.  Same  as  ^  36  R.  S.]  Original  noU  to  Item  1.  "§  4,  1  R.  L. 
517,  allows  $1  per  day  for  attendance,  and  reasonable  expenses 
besides.  It  is  conceived  that  the  sum  proposed  is  more  just,  and  that 
the  expenses  ought  to  be  limited." 

To  Item  2.  "New.  Referees  are  now  liable  to  be  called  on  for  a 
special  report;  and  it  is  hoped  the  practice  will  be  more  generally 
adopted.    Some 'compensation  for  the  service  should  be  provided." 

[g  39.  Enacted  with  material  variations  §  37  R.  S.  The  ^  as  re- 
ported proposed  an  allowance  of  $1  per  day  to  jurors,  instead  of 
which  the  legislature  conferred  a  discretionary  power  on  the  boards 
of  supervisors  to  direct  such  an  allowance.] 

Original  note.  "The  existing  allowance  of  25. cents  for  each  cause, 
seems  generally  allowed  to  be  grossly  inadequate.  Jurors  are  officers, 
to  whom  the  administration  of  justice  is  entrusted  in  the  most  impor- 
tant cases;  and  it  is  not  perceived  why  they  are  not  entitled  to  ade- 
quate and  specific  compensation,  upon  the  same  principles  and  for 
the  same  reasons,  as  judges.  It  is  believed  that  the  burthen  upon  the 
diflerent  counties  will  be  very  light,  while  the  amount  proposed  is 
scarcely  sufficient  to  pay  the  ordinary  daily  expenses  of  a  juror.  The 
principles  upon  which  this  allowance  is  proposed,  have  been  recog- 
nized by  the  legislature  with  reference  to  the  county  of  Albanv,  by 
the  act  of  the  16th  of  April,  1825  (Laws  of  1825,  p.  294) ;  and  petitions 
are  now  pending  before  the  legislature  for  a  similar  provision  in  regard 
to  some  other  counties." 

[§  40.  Enacted  with  various  alterations  §  38  R.  S.] 

Original  notes. 

Preliminary  note  to  the  %.  "The  services  of  sheriffs  in  executing 
process  of  different  comets,  are,  in  fact,  precisely  the  same;  and  it  is 
j)elievexl  that  general  convenience  will  be  promoted,  by  rendering  the 
compenstition  uniform.  It  will  be  better  known,  of  course  there  wUl 
be  less  danger  of  -abuse.  For  these  reasons,  it  is  proposed  to  con- 
solidate the  different  bills  of  sheriff's  fees  into  one." 

To  Item  1.  **  The  present  statute  has  been  construed  to  extend  to  these 
cases.    Citations  are  issued  by  the  comptroller  and  by  surrogates." 

To  Item  2.  "The  general  rule  in  the  act  of  1813,  2  R.  L.  p.  19,  was 
that  travel  should  be  computed  firom  the  residence  of  the  sheriff.  This 
gave  rise  to  sundry  exceptions  which  are  contained  in  that  act,  and  to 
a  multitude  of  special  laws,  the  general  object  of  which  was,  to  sub- 
stitute the  court  house  as  the  place  from  which  the  computation 
should  be  made.  This  principle  has  been  adopted  in  the  prececliug; 
clause,  and  has  been  modified  to  the  case  of  two  or  more  court  houses. 
The  exception  of  Oneida  is  introduced,  in  consequence  of  the  act  of 
1828,  p.  13." 
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To  Item  4.  *'New;  necessary  for  the  purposes  of  a  surrender." 

To  Items  6,  6,  "New." 

To  Item  8.  "Varied,  by  omitting  the  expression  'if  served.'" 

To  Item  9.  "In  the  supreme  court,  the  fee  is  2  cents  4  mills  per 
dollar,  on  the  first  $250,  and  1  cent  2  mills  on  every  additional  dollar; 
in  the  common  pleas,  it  is  in  the  first  case,  6  cents,  and  in  the  second 
case,  3  cents.  The  sum  proposed  is  a  little  more  than  the  supreme 
court,  and  considerably  less  than  the  common  pleas  allowance.  The 
sums  proposed  are  one-quarter  and  one-eighth  of  ten  per  cent,  and  are 
convenient  for  the  purposes  of  calculation." 

To  Item  10.  "The  present  fee  increased  12 J  cents,  for  the  purpose 
of  having  an  even  sum." 

To  Item  11.  "The  latter  clause  new;  believed  to  be  within  the 
meaning  of  the  present  law." 

To  Item  12.  "New  and  declaratory." 

To  Item  13.  "The  latter  clause  new." 

To  Item  14.  "New.  The  supreme  court  has  decided  on  a  case  not 
reported,  that  these  charges,  and  that  for  a  deed,  cannot  be  made 
against  the  defendant  in  the  execution." 

To  Item  15.  "<§  14,  act  of  1810,  p.  281,  varied  in  allowing  him  to 
charge  the  fee  absolutely,  whether  he  draws  the  deed  or  not." 

To  Item  16.  "The  clause  allowing  $3.75  for  service  with  the  aid  of 
the  posse  comitatus,  is  omitted,  as  unnecessary  and  inexpedient.  The 
residue  of  the  clause  extended  to  analogous  cases." 

To  Item  17.  "New.  It  is  believed  the  fee  is  now  taken  under  the 
allowance  for  'every  person  committed  to  prison,  37^  cents,'  as  it  is 
not  perceived  how  that  fee  can  otherwise  be  collected;  for  it  is  difficult 
to  tell  which  party  is  bound  to  pay  it.  It  is  proposed  to  omit  it,  and 
substitute  the  foregoing,  as  a  necessary  provision  to  prevent  exorbi- 
tant charges,  said  to  be  sometimes  made.  It  is  also  proposed  to  omit 
the  fee  of  37^  cents  for  discharging  from  prison,  as  one  that  falls  very 
heavily  upon  those  most  unable  to  bear  it.  Its  loss  will  be  more  than 
compensated  by  the  extension  of  the  fee  on  returning  writs." 

To  Item  18.  "Act  of  1818,  p.  281,  '^  14,  the  copy  of  a  panel  omitted, 
as  there  will  be  none." 

To  Item  19.  "2  R.  L.  20,  and  repeated  in  §  14,  act  of  1818,  p.  282 ; 
extended  to  other  cases  where  the  sherilf  may  summon  a  jiu-y." 

To  Item  20.  "The  present  fee  adapted  to  the  only  case  requiring  it." 

To  Item  21.  "To  provide  for  juries  in  insolvent  cases,  in  proceed^ 
ings  to  obtain  possession  of  land,"  &c. 

To  Item  24.  "New.  The  habeas  corpus  act,  1  R.  L.  354,  allows  the 
judge  issuing  the  writ,  to  fix  the  compensation,  not  exceeding  12J 
cents.  It  is  conceived  that  it  had  better  be  prescribed  by  law  abso- 
lutely." 

To  Item  25.  "The  existing  provision  extended  to  other  cases." 

To  Item  27.  "The  present  law,  2  R.  L.,  20,  and  Laws  of  1825,  p.  370, 
allows  so  much  as  the  judge  shall  certify  to  be  reasonable.  It  is  diffi- 
cult, in  such  cases,  to  exercise  a  sound  discretion,  impartially;  and  it  is 
conceived  as  a  general  principle,  that  its  exercise  should  be  prevented 
as  much  as  possible.  The  test  proposed,  is,  in  itself  just,  considering 
the  responsibility  of  the  sheriff,  and  will  ensure  vigilance."     [This 
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clause  was  stricken  out  by  amendatory  act  of  1830,  chap.  320,  ^  56, 
and  new  one  substituted.] 

To  Item  30.  ''  Conformable  to  act  of  1820,  p.  183,  concerning  Indian 
lands." 

To  Item  31.  "New.  The  sum  proposed,  is  that  understood  to  be 
usually  allowed  for  notifying  elections.  The  publication  is  required 
in  §  9,  Title  3  of  Oh.  6,  1st  Part  R.  S.  At  present,  these  charges  are 
audited  by  the  court  of  exchequer,  and  paid  by  the  state.  It  is  con- 
ceived that  they  are  properly,  local  and  county  charges." 

To  Item  32.  "There  are  many  cases,  as  distress  for  rent,  on  chattels, 
doing  damage,  &c.,  where  sheriffs  may  act,  as  well  as  constables.  The 
provision  forfeiting  a  sheriff's  fees  on  process,  for  not  returning  it 
within  a  certain  time,  is  omitted,  as  inexpedient." 

[iS  41.  Same  as  §  39  R.  S.]  Original  }iote.  "To  compensate  for 
services  required  in  §  89,  Art.  8.  Title  6,  Oh.  7,  3d  Part,  p.  99." 

[g  42.  Same  as  ^  40  R.  S.]     OriginaL  note.  "Items  4  and  7,  new." 

[§  43.  Same  as  ^  41  R.  S.]  Original  note*  "Last  item  new.  The 
provision  excepting  New  York  is  found  in  the  original  act,  but  its 
utility  is  doubted." 

[§  44.  Enacted  with  some  alterations  §  42  R.  S.] 

Original  note.  "New.  In  the  canal  laws,  there  are  provisions  re- 
quiring such  services,  and  providing  for  their  payment  by  the  party 
requesting  them.  There  are,  or  probably  will  be,  many  other  similar 
cases,  for  which  provision  seems  necessary,  to  prescribe  some  rate." 

LS  45.  Same  as  §  43  R.  S.]  Original  note.  "§  28,  1  R.  L.,  471,  as 
modilied  by  §  1,  act  of  1821,  p.  249,  which  now  applies  to  the  state 
printer  only,  .extended  to  all  printers." 

[§  46.  Same  as  §  44  R.  S.  g  47.  Enacted  with  alterations  §  45  E. 
S.] 

Original  note.  "Act  of  1818,  p.  235,  extended  to  all  legal  notices 
and  proceedings,  as  being  equally  within  the  principle  of  the  act;  the 
publication  of  notices  being  required  in  this  revision,  in  numerous 
instances  where  they  are  not  now  required.  The  rate  projiosed  is 
nearly  that  in  the  act,  altheugh  a  fraction  less;  except  that  the  pro- 
vision concerning  insertions  after  eleven,  is  new." 

[S  48,  49,  50.  Same  as  §  46,  47,  48  R.  S.]  Original  mte  to  §  50. 
"New ;  to  provide  for  a  class  of  cases  wholly  omitted  in  the  act  of 
1818." 

[g  51.  Same  as  §  49  R.  S.]  Original  note.  "New ;  proposed  to  guard 
against  fraudulent  publications,  and  to  provide  the  means  of  proving 
the  facts  required  to  justify  notices  in  the  state  paper,  or  in  other 
jmpers." 

[g  52.  Same  as  ^  50  R.  S.]     Original  note.  "Residue  of  same  act." 

[S  53.  Same  as  ^  51  R.  S.,  except  that  the  words  ^'fifty  cents"  were 
stricken  from  the  allowance,  by  the  legislature.]  OrigUuU  note,  "The 
words  after  'iiiterested,'  new." 

"  Tttle  IV. —  General  provisions  concerning  the  fees  of  officers^  and  persons  !• 
tohom  any  alloioance  is  made  for  services. ^^ 

[5  1.  Same  as  enacted.]  Original  note.  "New;  in  the  4th  part,  pro* 
vision  will  be  made  for  services  in  criminal  cases." 
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[S  2  to  6.  Same  as  §  4  to  8  R.  S.]  Original  mtc  to  §  6.  "^  4,  2  R, 
L,,  30,  varied  to  conform  to  its  supposed  intent." 

[5  9.  Same  as  ^  11  R.  S.]  Origiiial  7i<^te.  "Warrants  of  attorney 
are  expressly  abolished,  Chap.  6,  3d  Part.  Plaints  are  wholly  mi- 
necessary;  as  are  precipes;  and  venires  are  abolished  in  Chap.  7,  3d 
Part." 

[g  10.  Same  as  §  12  R.  S.]  Original  note.  "  Founded  on  2  Cowen, 
584." 

[S  11,  12.  Same  as  ^  13, 14  R.  S.]  Original  note  to  §  12.  "A  general 
rule,  to  embrace  many  special  provisions  and  some  omitted  cases,  see 
2  Oowen,  584." 

[g  13,  14.  Same  as  ^  15,  16  R.  S.]  Original  note  to  ^  14.  "As  the 
court  of  exchequer  is  intended  to  be  abolished,  this  provision  becomes 
necessary." 

[g  15. 'Same  as  §  17  R.  S.]  Original  note.  "^  3,  2  R.  L.,  30,  ex- 
tended, and  the  amount  of  the  fee  reduced  one  half." 

"Title  V. —  Of  the  taxation  of  costs'^ 

[g  2.  As  reported;  ena>ct€d  with  alterations  %2  B.  S.']  Original  note. 
"New;  to  give  effect  to  the  previous  section,  which  is  a  dead  letter 
without  this  or  some  other  provision." 

[S  4.'  Same  as  enacted,  except  that  the  words  ^^and  necessary  postage 
and  searchesj^^  were  added  by  the  legislature.]  Original  note.  "The 
two  last  sections  are  new ;  they  are  proposed  to  enable  attoruies  and 
clients  to  know  what  is  proper  to  charge  and  to  ensure  uniformity." 

[j5  5«  Same  as  enacted,  except  that  the  words  "  or  for  services  ren-- 
der^  in  any  proceeding  authorized  by  law,^^  were  inserted  by  the  legis- 
lature.]  Original  note.  "§  9,  act  of  1818,  p.  280,  extended  to  double 
pleas,  and  requiring  the  officer  to  strike  out  useless  matter,  whether 
the  taxation  be  opposed  or  not." 

[g  6.  Same  as  enacted.]  Original  note.  "New;  necessary  to  carry 
out  former  provisions." 

[g  7.  Substantially  same  as  enacted  '^  7  R.  S.]  Original  note.  "Pre- 
sent rule  of  supreme  court,  as  to  witnesses,  extended  to  counsel,  in 
preference  to  their  certificate;  and  to  copies  and  exemplitications,  in 
conformity  to  2  Oowen,  684,  and  to  disbursements." 

[S  8.  Same  as  enacted.]  Original  note.  "Pounded  on  provision  in 
§  17,  R.  L.,  345,  extended  to  all  cases." 


PART  IV. 
"  CHAPTER  I." 

"OF  CRIMES  ASD  THEIR  PUNISHMENT."   * 

Preliminary  note  accompanying  the  Chapter. 
"The  assigning  of  proportionate  punishments  to  different  oflTences, 
is  from  its  very  nature,  somewhat  arbitrary,  and  therefore  a  subject 
on  which  the  most  enlightened  differ.    One  leading  principle  has  in- 
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fluenced  the  Revisers;  it  is,  to  regard  the  moral  depravity  of  the 
oflTences,  carefully  separating  those  which  unequivocally  denote  de- 
liberate villany,  from  those  which  may  be  the  result  of  momentary 
indiscretion  or  ignorance.    They  have  also  l)een  guided  by  another 
principle ;  to  protect  that  species  of  property,  or  of  written  evideDce 
of  property,  in  which  the  public  at  large  are  most  deeply  interested, 
by  heavier  i)enalties,  than  in  other  cases.    They  do  not  believe  thai 
undue  severity  of  punishment,  ever  has  restrained,  or  ever  will  restrain. 
the  oflfemler,  any  more  than  an  adequate  and  justly  apportioned  i>en- 
alty;    while  they  are  confident  that  it  generally  defeats  its  owb 
puiT)Ose,  by  i)roducing  a  reluctance  to  prosecute  and  an  unwillingness 
to  convict.     In  their  view,  the  certainty  of  i)unishment,  is  far  more 
important  to  society,  than  its  degree.    That  certainty  is  more  likely 
to  be  attained,  by  prescribing  a  moderate  degree  of  punishment,  than 
in  any  other  way.     Upon  these  principles  their  distribution  of  punish- 
ments has  been  made.    Our  present  statutes  subject  a  great  number 
of  offences  to  imprisonment  for  life,  either  absolutely  or  in  the  discre- 
tion of  the  court.    It  is  conceived  that  many  advantages  w  ill  attend 
a  reduction  of  the  duration  of  imprisonment.    There  will  be  present 
to  the  mind  of  a  convict,  some  ray  of  hope,  some  period  when  he  will 
again  mingle  with  society,  and  for  which,  if  there  be  any  effect  what- 
ever in  the  penitentiary  system,  he  will  desire  to  prepare  himself.    It 
is  conceived  that  this  hope  will  be  more  effectual,  than  the  indefinite 
and  vague  expectations  of  pardon.    Upon  the  injured,  who  ought  to 
become  complainants,  and  upon  jurors,  the  effect  of  limited  punish- 
ment, it  is  believed  will  be  salutary.    Besides,  on  referring  to  the  lists 
of  prisoners  sent  to  the  state  prisons,  it  will  be  found,  that  the  courts 
have  generally  sentenced  convicts  for  about  the  periods  in  this  Chap- 
ter assigned  to  the  different  degrees  of  crime.    This  furnishes  a  safe 
practical  rule,  which  has  guided  the  Revisers. 

"It  will  be. perceived  that  imprisonment  in  the  state  prison  for  two 
years,  is  prescribed  in  some  cases.  We  learn  from  one  of  tlie  keei)ere 
of  our  prisons,  that  there  will  be  no  difficulty  experienced  by  receiving 
convicts  for  tliat  terra,  and  that  at  Mount-Pleasant  they  can  be  use- 
fully employed.  It  is  believed  the  same  remark  is  applicable  to  the 
prison  at  Auburn.  It  seemed  indispensable  to  allow  imprisonment  for 
such  a  term,  in  a  large  class  of  cases,  which  are  now  imnishable  by 
confinement  in  a  county  jail  for  a  term  not  exceeding  three  years. 
The  condition  of  those  jails,  and  their  total  unfitness  for  such  a  conline- 
ment,  must  be  known  to  every  member  of  the  legislature.  If  the 
I)risoner  is  secluded  in  a  solitary  cell  the  punishment  is  more  severe 
than  imprisonment  for  double  the  tenn  in  a  state  prison.  If  he  is  not 
secluded,  he  corrupts,  or  becomes  more  corrupted ;  he  cannot  be  em- 
ployed in  useful  labor,  and  he  remains  an  expense  to  the  county. 
Impressed  by  these  and  various  other  considerations,  the  Itevisen 
have  supposed  that  no  imi>risonment  in  a  county  jail  should  exceed 
one  year.  It  is  believed  that  in  most  cases,  this  is  more  severe  ttett 
the  same  term  in  a  state  prison.  If  the  offence  be  such  as  to  justi^ 
greater  severity,  a  discretion  is  allowed  to  the  courts,  to  imprison  in  m 
state  prison  for  two  years.  Between  the  alternatives,  of  an  imprison- 
ment in  a  county  jail  more  than  one  year,  and  allowing  a  confine- 
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ment  in  a  state  prison  two  years,  there  appears   no  reason  for 
hesitation. 

**  Prom  the  communications  of  well  informed  persons,  we  learn  that 
the  average  duration  of  human  life  in  a  state  prison  does  not  excee<l 
fourteen  years.  Upon  this  fact,  imprisonment  has  been  arranged,  so 
that  it  shall  not  exceed  that  term,  in  cases  where  it  is  intended  to  be 
for  any  period  less  than  life.  This  has  furnished  a  measure  by  which 
to  graduate  the  punishment  of  inferior  oftences,  and  they  have  been 
classed  accordingly." 

"  Title  I. —  Of  crimes  punishoMe  with  deaJtUP 

[§  1.  Same  as  enacted.]  OriginaJ  note.  "  §  1,  1  R.  L.  407,  omitting 
atUiintedy  as  by  §  10,  of  Article  1,  of  the  constitution  of  the  United 
States,  no  attainders  can  now  be  made." 

[5  2.  Same  as  enacted,  except  the  words  "6y  open  and  armed  oppo- 
sition to  the  laws  thereof j  or  to  the  execution  of  snch  laws,^^  recom- 
mended by  the  Revisers,  and  inserted  by  them  before  the  word  ^^or,'^ 
in  the  1st  subdivision  of  the  section,  omitted  by  the  legislature.] 

Original  note.  "  §  1,  1  R.  L.  146,  varied  in  form,  but  not  in  sub- 
stance, so  as  to  conform  to  the  exposition  given  by  the  supreme 
court  in  11  J.  Rep.  552.  In  the  Louisiana  penal  code,  prepared  by 
Mr.  Livingston,  it  is  declared  that  no  provisions  on  the  subject  are 
deemed  necessary,  *  as  by  the  nature  of  the  union  between  the  diflfer- 
ent  states,  the  levying  of  war  against  one  stq.te,  is  a  levying  of  war 
against  the  whole,  and  the  constitution  of  the  United  States  has  made 
that  act  treason,  and  vested  the  cognizance  of  the  crime  in  the  courts 
of  the  United  States,'  part  1,  p.  32.  The  answer  to  this  argument  is 
found  in  the  opinion  of  our  supreme  court  above  referred  to,  and  has 
been  adopted  by  the  Revisers.  The  preceding  section  corresponds 
substantially  with  the  law  of  Virginia,  1  vol.  591.  Most  of  the  other 
states  whose  laws  have  been  consulted,  retain  the  ancient  provisions 
which  were  enacted  before  the  adoption  of  the  federal  constitution." 

[5  3.  As  reported;  materially  varied  as  to  personal  property. "] 

Original  note.  "  §  9,  1  R.  L.,  146,  forfeits  estates  of  inheritance  and 
all  personal  property,  a*bsolutely.  The  spirit  of  the  age  is  hostile  to 
forfeitures,  and  the  Revisers  have  preferred  the  provisions  of  the  3d 
section  of  the  3d  Article  of  the  constitution  of  the  United  States,  to 
our  own  laws  in  this  respect,  and  have  incorporated  it  in  the  preceding 
section."  . 

[g  4.  Same  as  enacted.  See  note  (1)  in  the  note  to  the  next 
section.] 

[S  5.  As  reported;  materially  varied. "] 

Original  note.  "It  has  been  supposed  that  there  was  nothing  so 
much  wanted  in  the  criminal  law,  as  a  settled  line  of  distinction 
between  murder  and  manslaughter,  which  are  now  so  nearly  connected 
and  run  into  each  other  so  much,  that  courts  and  juries  often  mistake, 
and  a  lamentable  uncertainty  prevails,  which  operates  as  well  to 
screen  the  guilty  as  to  expose  the  innocent.  The  first  Step  to  such  a 
distinction  is  the  definition  of  murder.  That  given  in  the  preceding 
section,  is  compiled  trom  Hale,  Hawkins,  Poster,  Blackstone  and  East, 
and  from  the  laws  of  several  of  the  states.    The  subsequent  references 
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are  added  to  justify  the  particular  parts  to  which  they  refer.  There 
is  no  departure  from  the  present  law,  except  in  the  case  of  implied 
malice,  arising  from  being  engaged  in  an  unlawful  aet.  It  has  been 
carried  to  the  extent  of  declaring  that '  if  a  man  commit  a  riot,  and  in 
doing  it  another  is  killed,  it  is  murder;'  Pale's  P.  O.  47 ;  and  that  'if 
A  begin  a  riot  which  continues  for  an  hour,  and  then  B  is  killed,  by 
another,  (in  the  same  riot,)  it  will  be  murder  in  A ;'  1  Salkeld,  3^ 
This  principle  is  adopted  by  Hawkins  in  ^  51,  52,  53,  54,  &c.  of  Chap- 
ter 31, 1st  book,  although  restricted  by  him  to  the  case  of  a  death  occnr- 
ring  *  strictly  in  prosecution  of  the  purpose  for  which  the  party  assem- 
bled.' If  such  death  was  designed,  or  bodily  harm  was  intended,  or 
the  object  of  the  riot  was  a  felony,  it  would  be  included  in  the  above 
section.  If  it  was  accidental,  or  if  bodily  harm  was  not  intended,  or 
the  object  was  an  offence  less  than  a  felony,  it  would  not  be  incIadecL 
But  such  cases  will  be  provided  for,  under  the  head  of  manslaughter. 

"  It  is  impossible  in  a  note,  to  present  all  the  considerations  which 
induce  the  proposed  mitigation.  The  great  principle  on  which  the 
section  rests,  is  this,  that  to  constitute  murder,  there  should  be  an 
express  design  to  take  life,  or  such  circumstances  as  to  induce  a  very 
strong  presumption  of  such  a  design,  or  such  facts  occurring  in  a 
transaction,  as  would  ordinarily  lead  to  the  result  of  taking  life.  The 
proposed  section  conforms  substantially  to  the  law  of  Pennsylvania. 

"  (1)  The  means  of  effecting  death,  by  poison,  stabbing,  &c-  are 
inserted  to  include  the  first  and  second  sections  of  the  present  ad 
concerning  murder,  1  E.  L.  66.  The  second  section,  which  is  the  same 
as  the  English  statute  of  stabbing,  1  James  I,  Chapter  8,  has  not 
varied  the  common  law  in  the  least,  but  was  merely  declaratorj'^  of 
that  law  ;  Bast  P.  C.  246.  Foster,  J.,  in  his  Treatise  on  Crown  Law, 
p.  299,  considers  it  not  only  useless,  but  mischievous.  (2)  Hale  P.  C 
50.  (3)  Foster,  256.  (4)  Hawkins,  book  1,  Chap.  31,  §  44,  &c.  (5) 
Hale,  P.  C.  50." 

[S  11.  Same  as  §  10  E.  S.] 

Original  note.  "^  1, 1  E.  L.  407,  prescribes  death  for  *  wilftiUy  burn- 
ing any  inhabited  dwelling-house.'  The*  prepeding  sectioiLS  declare 
the  time  of  such  burning,  the  nature  of  the  building  burnt,  and  the  fact 
that  it  was  actually  occupied.  It  is  conceived  that  these  circnm- 
stances  should  concur,  to  authorize  a  strong  presumption  of  an  inten- 
tion to  produce  death,  and  of  a  strong  probability  that  such  might  be 
the  consequence.  Without  such  presumption  and  probability,  it  is 
conceived  the  punishment  of  death  ought  not  to  be  inflicted.  The  13th 
section  of  the  state  prison  act  of  1817,  p.  315,  prescribes  death  for  set- 
ting fire  to  a  prison,  workshop,  &c.  This  will  be  mitigated  by  the 
preceding  sections,  as  they  contine  the  burning  to  the  night  time. 
The  act  of  1817  also  inflicts  death  upon  a  convict  committing  a& 
assault  with  intent  to  murder.  It  is  sufliciently  provided  for  in  sub- 
sequent sections. 

"  (1)  Conformable  to  Hawk.  b.  1,  ch.  39,  §  70.    The  offence  of  bwrih 
ing  one's  own  house,  under  peculiar  circumstances,  will  be  ranM  . 
among  another  class  of  otfences. 

"  (2)  Conformable  to  2  J.  Eep.  105.  See  also  16  J-  Eep.  203;  18 
do.  120." 
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[S  13.  Same  as  ^  12  R.  8.  except  that  the  word  "  sentence,"  was  snb- 
stituted  for  "conrrefion."] 

Original  note.  "The  present  practice  on  this  subject  is  extremely- 
loose.  An  entry  of  the  sentence  is  made  in  the  minutes  of  the  court, 
and  this  is  the  only  authority  the  sheriff  has.  In  many  of  the  states 
the  governor  is  required  to  issue  the  warrant;  and  in  England,  no  exe- 
cution of  a  person  convicted  at  the  Old  Bailey,  takes  place  without  the 
warrant  or  order  of  the  crown.  It  is  also  deemed  useful  to  provide 
the  time  within  which  the  sentence  shall  be  executed." 

[§  14.  Same  as  ^  13  R.  S.]  Original  note.  "New:  deemed  very- 
necessary,  to  enable  the  governor  to  interpose,  if  occasion  should 
require  it." 

§  16.  Same  as  §  14  R.  S.l     Original  note.  "  New." 

%  16.  Same  as  4  15  R.  S.J     Original  note.  "  See  note  to  ^  23." 

%  22,  23.  Same  as  ^  21,  22  R.  S.] 

Original  note.  "  The  preceding  or  some  other  provisions  concerning 
the  suspension  of  executions,  seem  absolutely  necessary.  Those 
stated,  are  the, only  cases,  where  the  interference  of  any  other  power 
than  that  of  the  governor,  can  be  necessary. 

**By  prolonging  the  time  between  sentence  and  execution,  abundant 
opportunity  is  given  to  make  any  representation  to  the  governor  con- 
cerning the  merits  of  the  case  which  may  be  desired.  Without 
expressing  an  opinion  whether  the  judges  or  courts  possess  the  power 
of  suspending  executions,  it  is  yet  deemed  an  unnecessary  power,  as 
the  court  may  suspend  judgment  in  the  case  of  doubt ;  and  is  so 
obviously  liable  to  abuse  and  conflict  with  the  powers  and  duties  of 
the  executive,  that  its  exercise  should  be  expressly  prohibited." 

[§  24,  25.  Same  as  ^  23,  24  R.  S.]  Original  note.  "  The  two  last 
sections  are  new;  possibly  such  would  be  the  present  law;  but  it  is 
so  doubtful,  that  it  is  deemed  highly  important  to  declare  it." 

[g  26.  Same  as  ^  25  R.  S.]     Original  note.  "  1  R.  L.  407." 

"  TiTLK  n. —  Of  offences  against  the  person^  punishable  by  imprisonment  in  a 

state  prisonJ*^ 

"Article  I. — 0/ manslaughter." 

Preliminary  note.  *' Manslaughter  is  an  offence  peculiar  and  anoma- 
lous. It  ranges  from  excusable  homicide  up  to  murder;  and  as  it 
evinces  different  degrees  of  depravity,  and  is  in  a  greater  or  less 
degree  obnoxious  to  the  rigor  of  the  law,  the  punishment  should  be 
apportioned  to  each  grade,  upon  the  same  principle  which  prescribes 
different  punishments  to  different  offences.  For  in  fact,  the  term 
manslaughter  may  be  regarded  as  a  general  term,  including  offences 
of  every  hue.  It  is  not  once  named  or  alluded  to  in  our  statutes,  but 
is  supposed  to  be  included  in  the  present  law,  under  the  general  terms 
of  'any  felony  other  than  such  as  are  hei'eiu  above  enumerated  and 
directed  to  be  otherwise  punished,  and  above  the  degree  of  petit 
larceny,*  (1  R.  L.  409,  <^  5,)  and  therefore  subject  absolutely,  in  all 
eases  to  the  punishment  of  imprisonment  in  a  state  prison  for  at  least 
three  years,  while  the  extent  of  the  punishment  cannot  exceed  four- 
teen years.  And  yet  probably  no  one  who  is  familiar  with  trials  for 
murder  and  manslaughter,  has  failed  to  observe,  that  offences  scarcely 
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/distinguishable  from  murder,  have,  from  the  humanitj'^  of  courts  and 
juries,  beeu  reduced  to  manslaughter.  The  effect  is,  the  infliction  of 
*4  punishment,  which  according  to  our  system,  is  adapted  only  to 
pffences  of  the  least  depravity.  Again,  the  offence  of  manslaughter 
in  England,  is  esteemed  in  certain  cases,  quite  venial,  and  the  offender 
IS  discharged  with  a  fine  of  one  shilling;  when  for  the  same  offence  in 
this  state,  he  must  be  sent  to  the  state  prison. 

"Manslaughter  was  originally  a  capital  felony;  but  was  subse- 
jq[uently  entitled  to  the  benefit  of  clergy.  The  effect  of  this  was,  to 
discharge  the  offender  on  a  slight  burning  of  his  hand  or  check,  4 
Black.  Com.  370.  By  the  3d  and  4th  sections  of  19  Geo.  Ill,  ch.  74, 
see  Evans'  Collection,  vol.  6,  p.  299,  the  courts  were  directed  to 
change  this  burning  to  *a  moderate  pecuniary  fine,'  and  they  were 
authorized  to  imprison  not  exceeding  one  year.  And  this  is  the  only 
punishment  in  England  for  manslaughter.  In  this  instance,  *and  in 
this  only,  is  our  code  more  severe  than  that  of  England.  The  con- 
sequence in  that  country  is,  that  where  criminality  appears,  there  is  a 
constant  effort  to  bring  the  offence  within  the  description  of  murder, 
so  that  the  offender  shall  not  escape  all  punishment.  It  is  obvious 
therefore  that  the  reasons  upon  which  the  courts  in  that  country  pro- 
ceed, are  not  applicable  to  this  state,  and  hence  a  very  just  doubt 
arises,  whether  the  rules  founded  on  those  reasons,  should  be  deemed 
law  here.  These  considerations  urge  the  indispensable  necessity  of 
am  attempt  to  define,  arrange  and  classify  the  different  grades  of  man- 
4iaughter,  and  assign  to  each,  the  proper  punishment.  That  attempt 
i^  .made  in  this  Article,  and  the  different  grades  are  presented  in  con- 
nection, in  one  view,  as  they  are  mutually  dependent  on  each  other," 

[<5  1,  2.  Same  as  enacted.]     Original  note  to  stibs.  2,  3,  4  o/  §  2.   "See 
Bast's  Crown  Law,  ch.  6,  <§  63,  67,  90." 

.  [§  3,  4.  Same  as  enacted.  In  sub.  2  of  §  3,  all  after  the  word  "set- 
va-nt,"  was  printed  in  itoZic] 

'\  Original  note.  "The  two  preceding  sections  are  taken  substantially 
from  ^  4,  5  and  6,  of  our  act  concerning  murder,  1  E.  L.  67.  These 
sections  provide  that  if  certain  things  be  found  hy  verdictj  the  accused 
s'liall  not  forfeit  any  thing.  They  are  founded  upon  the  English  sta- 
tutes, 6  Ed.  I,  ch.  9;  24  Hen.  VIII,  ch.  5.  Although  benefit  of  clergy 
T^as  extended  to  manslaughter,  yet  there  was  a  forfeiture  of  goods 
and  chattels  upon  conviction,  and  the  English  statutes  referr^  to, 
were  passed  to  enable  the  accused  to  sue  out  a  pardon  of  course.  Our 
statute  is  wholly  disregarded  in  practice;  a  special  verdict  never  is 
found,  but  the  court  direct  an  acquittal  by  the  jury.  It  is  eonoeived 
that  this  practice  ought  to  be  expressly  sanctioned  by  law. 

*;(!)  g  4,  1  E.  L.  67,  extended  to  all  felonies,  see  East,  ch.  5,  §  46^ 
(^  part  of  §  5  and  §  6,  [should  be  ^  3]  qualified  by  the  words  in  italic, 
a(icording  to  the  views  of  most  of  the  writers  on  the  subject,  and  t]|0* 
express  decisions  in  Massachusetts  and  New  Jersey,  see  Eussell  <Npi. 
Crim.  699,  700.     (3)  ^  6, 1  E.  L.  68.    (4)  lb.  §  6.     (5)  East,  ch.  5,  ^  31^ 
38,  40,  41.     (6)  East,  ch.  6,  ^  19,  20,  24,  &c.    This  subdivisioa^  f». 
classed  by  Mr.  East  among  the  most  mitigated  degrees  of  manslaug^tft 
ter,  and  the  punishment  is  merely  nominal.    With  the  qualifications 
proposed,  it  is  deemed  better  classed  among  excusable  homicides*" 
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[S  5.  Same  as  enacted.]  Original  note.  ''In  place  of  the  special 
verdict  now  required.'* 

[S  6.  Same  as  enacted,  except  the  words  ''tn  eases  where  such  JciU- 
ing  would  le  murder  at  the  common  law^^'  inserted  by  the  legislature.] 

Original  note.  ''Felony  will  be  defined  in  this  chapter,  to  mean  those 
offences  which  are  punishable  by  imprisonment  in  a  state  prison. 
AlUiough,  therefore,  the  preceding  section  is  strictly  conformable  to 
the  terms  of  the  present  law,  yet  those  terms  would  include  some 
offences  as  felonies,  such  as  petit  larceny,  which  would  not  be  such 
under  the  definition  proposed.    See  East,  ch.  5,  ^  31,  p.  255." 

[S  7.  Same  as  enact^.]  Original  note.  "By  the  existing  law,  this 
is  murder;  Dyson's  case,  Kussel  and  Ryan's  Oriminal  Oases,  523.  It 
is  conceived,  however,  that  the  punishment  above  proposed,  is  more 
appropriate  and  more  likely  to  be  enforced." 

{^  8.* Same  as  enacted.]  Original  note.  "The  killing  of  an  unborn 
quick  child,  by  striking  the  mother,  is  now  only  a  misdemeanor.  Rus- 
sel  618,  and  see  note  to  ^  10." 

[S  11.  Same  as  ^0  R.  S.]  • 

Original  note.  "See  East,  ch.  5,  ^  21.  This  case  presents  greater 
diflSculty  perhaps  than  any  other.  The  weapon  used,  or  the  manner 
of  killing,  may  indicate  a  barbarous  and  ferocious  mind,  but  yet  not 
that  design  to  kill  which  should  mark  every  case  of  jnurder.  Courts 
and  juries  have  fluctuated  in  classing  it  as  murder  or  manslaughter; 
on  the  one  hand,  unwilling  to  suft'er  such  an  offender  to  escape  with 
the  slight  punishment  inflicted  in  England  on  manslaughter;  and  on 
the  other,  reluctant  to  subject  him  to  the  punishment  of  death.  As 
the  punishment  of  this  degree  will  be  to  some  extent  discretionary,  it 
is  conceived  that  it  affords  a  medium  between  the  two  extremes.  By 
confining  it  to  eases  where  the  killing  is  not  declared  excusable,  the 
important  feature  is  preserved  of  its  being  done  without  sufiicient 
legal  provocation.  Such  a  killing,  as  defin^  in  this  section,  but  with 
a  dangerous  weapon,  it  is  conceived,  furnishes  a  still  lower  grade, 
manifestly  differing  from  that  committed  in  a  cruel  and  barbarous 
manner;  and  if  committed  with  a  weapon  not  dangerous,  furnishes 
still  another  grade  of  manslaughter.  Both  these  will  be  provided  for 
in  subsequent  sections." 

[S  12  as  reported,  substantially  like  ^  14  R.  S.;  the  word  "wilfully," 
inserted  by  the  legislature  before  "suffer;"  and  the  words  "or  shall 
keep  it  without  ordinary  care,"  substituted  by  the  legislature  for  "or 
to  lie  in  any  place  without  being  sufficiently  secured."] 

Origiiial  note.  "  See  East,  ch.  5,  ^  39.  There  appears  to  be  conflict* 
ing  opinions  respecting  this  case.  Jt  is  conceived  proper  to  declare 
eistpressly  the  grade  of  punishment  which  should  be  assigned  to  it«" 

[g  13.  Same  as  ^  11  R.  S.]  Original  note.  "East,  ch.  5,  ^  48.  If 
the  killing  be  voluntary  in  such  case,  or  done  with  premeditated  de- 
sign, it  would  be  murder.  Although  an  involuntary  act,  it  is  still  an 
OTOnce." 

1$  14.  Same  as  §  12  R.  S.]  Original  note.  "See  East,  ch.  5,  ^  21» 
and  note  to  §  11,  of  this  Title." 

tS  13-  Same  as  ^  13  R.  S.]  Original  note.  "See  1  East,  255,  267. 
If  committed  in  the  perpetration  of  a  felony,  this  would  be  murder; 
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if,  in  perpetratiiig  any  other  criminal  act,  xnanglaaghter  itr  the  first 
degree." 

[g  16.  Same  as  ^  15  R.  S.,  except  the  words  ^'vrUfiUbf  or  negUgmUly^'^ 
Inserted  by  Hie  legislature.]  Original  note.  ^^New;  similar  to  the 
statute,  10  Geo.  U,  ch.  31,  ^  8,  East,  2^." 

[S  17.  Same  as  ^  16  R.  S.]     Origindl  note.  ''New." 
'  [§  18.  Same  as  ^  17  R.  S.  except  the  words  ''  ftithma  a  derign  fi» 
effect  deathy^^  inserted  by  the  legislature.]     Original  note.  ''  New  ;  le* 
4^nt  cases  indicate  the  necessity  of  some  such  provision." 

[§  20.  Same  as  ^  18  R.  S.]  Original  note.  ''  See  note  to  ^  11,  and 
;East,  237,  239,  ^  23. 

.'  [§22.  Same  as  ^9  R.  S.]  Original  note.  ''Intended  to  gnaid 
against  all  danger  of  omission  of  any  case,  and  to  indnde  some  that 
are  anomalous." 

"^Articia  11.^^  Cf  rorpe,  morning^  kidnapping,  und  oiher  cffmeef  offamti  ihe  pertan,  noi 

herem  hefort  mumeraMy 

[§  25.  Same  as  ^  22  R.  S.  except  the  age  reported  "  UmIiw"  in  suK 
1,  and  "  ten  years^*  substituted  for  imprisonment  for  life.] 

Original  note.  ''^  1, 1  R.  L.  156,  408,  varied  by  substituting  tvehe 
years  for  ten,  as  the  age  under  which  consent  cannot  be  given.  It  is 
believed  that  this  was  the  ancient  law  of  England ;  see  East,  ch.  10, 
^  2.  By  ^  2,  of  Oh.  8,  2d  Part  R.  S.  the  age  of  consent  to  a  marriage, 
by  a  female,  is  fixed  at  fourteen." 

'    1^26  as  reported^  corresponding  to  ^  23  B.  S.  materuUhf  9<im«I.] 
'    Original  note.  '"Hie  offence  committed  under  the  preceding  dicmn- 
stances,  probably  would  not  be  rape ;  and  yet  the  guilt  of  the  offender, 
and  the  injury  to  the  suflforer,  are  as  great  in  &is,  as  in  any  other 
case.    The  provision  is  borrowed  from  Mr.  Livingston's  Oode,  p.  110." 

[§  27.  Same  as  ^  24  R.  S.  except  ''not  less  tiian  ten  yesm^"  substi- 
tuted for  "  imprisonment  for  life."]  Original  n^te.  "^  2,  1  R.  L.  1S6, 
4hiade  more  definite  by  confining  it  to  actual  compulsion." 
/  [§28.  Same  as  ^  25  R.  S.]  Original  note.  "New;  deemed  neces- 
sary to  carry  out  the  preceding  provision,  as  the  offence  may  be  inter* 
icepted  on  the  point  of  perpetration." 

30.  Same  as  ^  26  R.  8.]     Original  note.  "  New." 

31.  Same  as  ^  27  R.  S.] 
'  inal  note.  "  1  R.  L.  168,  slightly  varied  by  the  worda  in  italic 

'The  expression  in  ihe  statute,  with  intent  to  '  maim  or  disfigure  in 
aofy  the  manners  aforesaid,'  are  merely  equivalent  to  the  terns  already 
used,  premeditated  design,  see  East,  ch.  7,  ^  6,  p.  399,  and  are  therefore 
<5mitted.  The  offence  is  now  punishable  absolutely,  by  imj^risonoieDt 
for  Ufe,  1  B.  L.  408,  ^3.  Its  severity  fiiequently  defeats  oonvictioiia» 
while  the  offence  its^  is  capable  of  every  shade  of  atrodty*  A  laiyft 
discretion  is  therefore  given." 

[§  32.  Same  as  ^  28  R.  8.  except  "  ten  yMifv,"  substatnted  for,  '^fi0^ 
Uen  yean:'']  Original  note.  "  Act  of  1827,  p.  348,  combined  with  f^ili 
of  act  of  1817,  p.  143,  §  29.  •  i* 

'  [§  33,  34.  Same  as  V29,  30  R.  S.]    Original  t^te  to  ^  3S.  "$  litf  ^ 
act  of  1827,  p.  348."    To  ^  34.  "^  2  of  same  act  varied,  in  throwiiat^ 
the  burden  of  proving  a  voluntary  consent  iqNm  the  defendants^ 
.    [S  36.  Same  as  ^  31  R.  S.] 
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Oriffinal  note.  ^  ^  3  of  same  aet,  varied  by  allowing  greater  disGre-- 
tioD  in  the  extent  of  the  punishment  of  the  offence.  Very  slight 
nets  are  saffldent  to  eonstitute  an  accessary  after  the  fact ;  and  from 
this  circnmstance  it  has  probably  arisen,  that  the  legislature  have  pro^i 
vided  a  pnnishment  not  exceeding  three  years'  imprisonment,  upon 
the  conviction  of  any  accessary  aS^er  the  fact,  to  any  felony  whatso- 
ever.   See  ^  13,  1  R.  L.,  410. 

[§39.  Same  as  ^35R.  S.]  Original  note.  **New;  unfortunately, 
proved  by  some  recent  instances  to  be  very  necessary.'' 

[§  40.  Same  as  ^  36  R.  S.  except  ''more  <fta»"  substituted  for  ''Uss 
than,**  in  the  last  line.] 

Original  fiote.  ''  This  is  supposed  to  be  a  very  distinct  offence  from 
an  assault  by  ordinary  means,  with  intent  to  commit  a  felony;  see- 43 
Geo.  Ill,  ch.  58, 5  Evans,  206.  The  robbery,  rape,  &c.,  may  not  be  ac- 
tually cbnsummated,  and  yet  the  moral  offence,  so  far  as  the  offender 
is  concerned,  may  be  complete  in  all  its  parts.  A  bill  lately  intro- 
duced into  the  English  parliament  by  the  Marquis  of  Lansdown,  pro- 
poses to  make  such  offences  punishable  in  the  same  manner  as  if  tho 
original  intent  was  accomplii^ed.  But  it  is  conceived  that  an  oppor- 
tunity of  repentance  should  be  afforded,  to  prevent  the  final  executiou 
of  the  criminal  act,  by  providing  a  mitigated  pnnishment  for  the  at- 
tempt. This  therefore  has  appeared  to  be  a  case,  where  a  large  dis-. 
cretion  may  be  safely  vested  in  the  courts." 

[§  41.  Same  as  enacted  ^  37  R.  S.] 

Original  note.  ''  The  pnnishment  varied  so  aa  to  vest  a  discretion  to 
imprison  for  life  or  any  shorter  i>eriod«  Such  an  offence  exhibits  more 
deliberate  malignity  than  any  involuntary  manslaughter.  The  words, 
*  and  which  shall  have  been  actually  taken  by  such  being,*  are  supposed 
to  be  necessary  to  express  demrly  the  intent  of  the  original  act." 

[S  42.  Same  as  ^  38  R.  S.  except  ''wHfuUy;*  inserted  by  the  legislar 
tnre,  and  ''ten  years**  substituted  for  "five  years.**\  OrigUuU note.- 
''New;  this  offence  is  now  a  mere  misdemeanor." 

"TiTLis  nL — Of  offences  against  property,  punishable  by  imprisonment  in  a* 

state  prison.** 

[SI.  Same  as  enacted.] 

Original  note^  *^  By  the  common  law  and  our  own  statutes^  there 
does  not  appear  to  be  any  difference  made  in.  the  punijdhment  of  this* 
offence,  whether  committed  in  the  day  or  in  the  night.  And  yet  it 
is  conceived  there  is  a  manifest  distinction,  as  well  in  the  character 
of  the  offence  as  in  the  danger  to  the  community.  This  distinction 
has  been  recognized  by  the  English  statutes  of  22  and  23  Oh.  11, 
Ch.  7."  B  J  B 

[S  2.  Same  as  enacted,  except  the  words  ^  Htuated  in  a  city  or  other 
populous  place,**  which  were  reported  after  "bwilding,**  stridden  out  by 
the  legislature.] 

Original  note*  **  This  offence,  which  is  now  of  the  same  grade  with 
grand  larceny,  in  respect  to  punishment,  is  so  atrocious  in  character 
and  so  dangerous  to  the  community,  that  nothing  but  an  invincible 
iNiluctance  to  increase  the  number  of  capital  offencesi  has  prevented 
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tbe  Revisers  fbom  placing  it  in  that  class.  It  is  proposed,  however,  to 
subject  it  to  the  discretion  of  the  court,  as  to  the  exteut  of  iinpriaon- 
ment.  The  section  as  drawn,  will  indude  the  case  of  a  maa  setting 
lire  to  his  own  house." 

[S  3.  Same  as  enacted.]  Origin^d  note.  **  Founded  upon  the  distinc- 
tion mentioned  in  a  preceding  note." 

[g  4,  5.  Same  as  enacted;  re-jninted  here  an  aooount  of  (he  refereneei 
in  the  n^ptes,^ 

''S  5.  Every  person  who  shall  wilfully  bum  any  building,  ship  or 
vessel,  or  any  goods,  wares,  merchandize  or  other  chattel,  which  shall 
he  at  the  time  insvred  against  loss  or  damage  by  fire;  (1)  with  intent  to 
prejudice  such  insurer,  whether  tlie  same  he  (he  property  of  such  person 
W  of  any  other^  (2)  shall  upon  conviction  be  adjudged  guilty  of  arsoo 
in  the  third  degree." 

Original  note.  "  Laws  of  1815,  p.  129,  varied  by  the  insertion  of  the 
words  in  italic.  (1)  This  is  according  to  the  supposed  intent  of  tlie 
istatute.  (2)  This  is  conformable  to  the  constniction  unifonuly  given. 
Varied  also,  in  mitigating  the  punishment.  No  reason  is  peroa?ed 
for  visiting  with  the  utmost  severity  of  the  law  an  act  calculated  to 
injure  an  insurance  company,  when  the  same  act,  intended  for  the  niin 
of  an  individual,  receives  a  punishment  so  much  more  lenient  It  is 
proposed  to  put  them  on  the  same  footing. 

[§  6.  Same  as  enacted.]  Original  note.  '^  This  refers  to  the  offences 
in  §4." 

[§  7.  Same  as  enacted,  except  the  words  '*  not  leing  the  property  of 
such  person^^  inserted  by  the  legislature.]  Original  note.  **  These  are 
not  provided  for  in  the  present  statute,  except  bridges,  by  the  act  of 
1827,  p.  244." 

[§  8.  Same  as  enacted,  except  the  words  ^'  lelonging  to  another,^'  in- 
'sorted  by  the  legislature  after  the  words  ''fruit  trees.''}  Orighialnote. 
**  The  part  relative  to  woo<ls,  new ;  not  provided  for  in  the  present 
statutes ;  except  the  firing  of  woods  is  now  a  misdemeanor ;.  Laws  of 
1817,  p.  118." 

[S  9.  Same  as  enacted,  except  ''  ten  years,''  twice  substituted  for 
"  fourteen  years."] 

,  Original  note.  "  This  conforms  to  the  present  law,  in  a  majority  of 
the  cases.  Those  cases  not  included  in  the  third  degree,  are  snch  as 
Jrom  their  atrocity  and  their  danger  to  the  community,  seem  to  re- 
quire a  greater  punishment,  or  those  which,  from  the  reverse  of  ttie 
same  circumstances,  are  not  deserving  of  the  greatest  severity." 

"  Article  IL—  0/  Burglary:* 

[^  10.  Same  as  enacted.] 

Original  note.  **  The  offence  of  burglary  partakes  of  different  de- 
grees of  criminality ;  1.  By  its  being  committed  when  some  perBOH  |s 
within  the  house,  whose  lite  may  Ihj  jeoparded.  2.  By  the  manner  oif 
entering.  3.  The  breaklug  out  and  the  breaking  of  an  inside  door^qf 
a  room,  closet,  &c.  These  are  all  technically  burglaries,  but  nmir 
•festly  different  offences;  see  East,  464.  This  crime,  without  anyif^^  . 
ference  to  either  of  these  circumstances,  is  now  punished  absohtte^ 
by  imprisonment  for  life.  An  effort  is  made  in  this  Article,  to  claas 
these  different  degrees  according  to  their  atrocity. 
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-  ''  The  word  crime  is  substituted  for  fElony  in  describing  the  intent^ 
as  more  appropriate  to  describe  the  nature  of  the  offence,  since  felon; 
is  in  this  Ohapter  specially  defined,  and  the  term  'crime'  imports  what 
is  now  understood  by  felony j  as  used  in  the  description  of  this  offence." 

[§  11, 12,  13.  Same  as  enacted.]  Original  note  to  %  13.  ''Founded 
on  the  Stat.  12  Anne,  ch.  7 ;  East  489." 

•  [5  14.  Same  as  enacted.]  Original  note.  "  This  would  now  be  in 
the  first  degree,  although  the  crime  is  essentially  different  from  break* 
ing  an  outer  door." 

[,§  15.  Same  as  enacted.]  Original  note.  "  The  case  of  servants 
and  others  in  a  house,  is  supposed  materially  different  from  that  of 
breaking  from  without,  as  defined  to  constitute  the  first  degree." 

[§  16.  Same  as  enacted.]  Original  note.  "  The  same  description  is 
in  arson  of  the  first  degree ;  see  ^  11,  Title  1." 

[^  17.  Same  as  enacted.]  Original  note.  "  This  section  provides  for 
a  class  of  offences,  for  which  there  is  now  no  law  in  this  state, 
although  there  are  several  Briti^  statutes. '  They  obviously  require 
provision." 

rg  18.  Same  as  enacted.]    Original  note.  "  See  §  12." 
'    [g  19.  Same  as  enacted.]    Original  note.  '^  Having  provided  for  the 
only  case  where  a  breaking  out  shonld  be  deemed  criminal,  this  seo- 
tion  becomes  necessary  to  prevent  the  operation  of  the  technical  rule, 
in  other  cases." 

[g  20.  Same  as  enacted.]  Original  note.  "  Necessary,  for  the  same 
reason  given  in  the  note  to  the  last  ^•" 

"  Article  m.— (y  Forgery, "* 

[g  22.  Same  as  enacted,  except  that  the  first  subdivision  was  in- 
serted by  the  legislature.] 

Original  note.  "  ^  2, 1  E.  L.  405,  extending  it  to  the  proof  of  wills, 
and  omitting  the  certificate  of  recording,  with  a  view  of  inserting  it 
in  another  degree.  The  fact  whether  an  instrument  is  recorded  or 
not,  is  of  little  consequence,  compared  to  the  question  whether  it  has 
been  duly  proved." 

[S  23.  Same  as  enacted.] 

Original  note.  "^3,  1  B.  L.  405,  extended  to  all  cases  where  the 
state  may  be  defrauded  by  a  forgery.  The  qualification  requiring  the 
alteration  to  be  from  a  less  to  a  larger  sum,  omitted  ;  as  the  forgery 
.of  the  whole  instrument,  or  of  its  date,  or  to  a  less  sum,  may  equally 
defraud  the  public  or  the  state." 

^  [§  24.  Same  as  enacted.]     Original  note.  "  There  is  now  no  provi- 
sion by  statute  for  these  oftfences." 

[S  25.  Same  as  enacted.]    Original  note.  "  The  public  security  seems 
to  require  that  this  species  of  forgery  should  be  more  severely  pun- 
•ished  than  that  of  mere  private  instruments." 

[S  ^*  Same  as  enacted.]  Original  note.  "  The  note  to  the  last  sec- 
lion  also  applies  to  this-" 

is  ^7.  Same  as  enacted,  except  the  words  "  wilfully  andf*'  inserted 
by  the  legislature.]  Original  note.  "This  offence,  it  is  to  be  hoped, 
will  be  of  liire  occurrence,  but  still  it  seems  necessary  to  provide  for 
it.  By  1  B,  L.  371,  ^  9,  officers  guilty  of  this  offence  are  made  liable 
to  pay  treble  damagas."  r^         t 
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[S  28.  Same  as  enacted.]     Original  note.  '*  ^  5»  1  B.  L.  4Mb  ^  3,  p. 
408,  make  this  offence  punishable  with  imprisonment  for  life.    It  ii     ^ 
.conceived  not  to  be  an  offence  of  that  heinous  dye.'*  I 

tS  29.  Same  as  enacted.]     Origindlnoie.  ^^Hqw.^^  1 

§30.  Same  as  enacted.]  1 

Original  note.  ''  ^  8, 10,  11, 1  R.  L.  406,  consolidated  and  enlarged ;       ' 
varied  by  the  insertion  of  the  words  in  italic    The  4th  subdivisicm  is 
new ;  it  is  intended  to  reach  a  case  which  not  unfrequently  oecim, 
that  of  having  plates  with  figures  or  words  to  fill  up  the  sums  in  a  bOl, 
after  the  original  sums  have  been  extracted." 

[S  31.  Same  as  enacted.]  Original  note.  '*  The  expression  in  ^  10^ 
1  R.  L.  407,  '  any  bank  or  unfinished  note,'  is  extremely  vagne ;  an 
Attempt  is  made  in  the  above,  to  define  it  with  more  precision." 

[§  32.  Same  as  enacted,  except  the  words  ^^  with  th^  Uke  Icwntkig^ 
dtuZ,"  inserted  in  sub.  2  by  the  legislature.]  Original  note.  *'  ^  7, 1 R. 
Xu  406,  somewhat  eularged." 

[^  33.  Same  as  enacted,  except  the  words  "  the  funishment  ofwhid^ 
%$  not  hereinbefore  specified,*^  inserted  in  sub.  2  by  the  le^slatnre.] 

Original  note.  "  The  first  section  of  the  act  to  prevent  forgery,  1 B. 
L.  404,  contains  an  enumeration  of  a  great  number  of  instruments 
qiecifically  described^  as  the  subjects  of  forgery.  It  has  given  occa- 
sion to  many  questions  and  decisions  upon  cases  falling  within  the 
spirit  and  meaning  of  this  act,  but  not  within  its  terms.  The  same 
practice  of  enumerating  particular  instruments,  has  prevailed  in  Eng- 
land, and  the  consequence  has  been,  that  parliament  has  enacted  new 
statutes  to  reach'  new  cases  as  they  arose,  until  at  length  they  amoiiDt 
to  the  number  of  403  separate  statutes,  the  whole  or  parts  of  which, 
relate  to  this  offence,  and  are  collected  by  Mr.  Hammond.  In  princi- 
ple, there  can  be  no  difference  in  the  injury  to  society,  or  to  an  indi- 
vidual, or  in  the  degree  of  moral  turpitude,  between  the  forgery  of 
one  instrument  or  another,  by  which  the  proi)erty,  rights  or  interests 
of  any  one  are  affected.  To  avoid  cavil,  to  reach  every  case  of 
forgery  that  has  ever  been  committed,  or  that  ever  can  be  committed* 
and  to  afford  a  definite  and  distinct  rule,  the  preceding  section  has 
been  i^repared." 

'    [§  34.  Same  as  enacted.]  Original  note.  *^  This  o£fence  rests  upon 
.   the  couunon  law.    It  is  conceived  to  be  one  deserving  further  ptm- 
ishment." 

[§  35.  Same  as  enacted.] 

Original  note.  *'  The  entries  si)ecified  in  this  section,  are  not  instru- 
ments of  another,  as  they  have  no  signatures ;  and  these  oiBefiiees, 
'  therefore,  rest  upon  the  common  law.  It  is  conceived  that  the  exten- 
sion proposed  is  very  necessary,  as  well  to  guard  the  public  as  those 
institutions  which  are  compelled  to  entrust  so  much  to  their  subordi- 
nate officers.  The  offence  of  embezzlement  is  quite  different ;  theie 
something  must  have  been  actually  taken." 

[§  36.  Same  as  enacted.] 

Original  note.  The  laws  against  having  in  possession  counterMt 
bank  notes,  1  R.  L.  406,  ^  9,  have  been  found  most  effectual  in  reach- 
ing the  principals,  who  generally  act  by  subordinate  agents.    It  is 
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supposed  to  be  a  very  different  office  fiom  that  specified  in  the  nelt 
fiectioD,"  ^ . 

[S  37.  Same  as  enact^ed.] 

Original  note.  <'  1  R.  L.  406,  %  9.  This  offence  of  having  in  posses^ 
sion  other  forged  instruments  than  bank  notes,  is  at  least  a  questiona- 
ble offence.  It  is  so  liable  to  abuse,  that  the  Revisers  conceive  it 
should  be  placed  in  the  lowest  grade  of  forgery.  The  'receiving'  of 
8uch  instruments  is  included  in  the  expression  *  have  in  possession,' 
and  is  therefore  omitted."  ' 

[S  38.  Same  as  enacted.]  Original  note.  "  1  R.  L.  406,  ^  6.  The 
remarks  to  the  preceding  section  are  more  applicable  to  this  offence,- 
if  possible." 

[g  39,  40.  Same  as  enacted.] 

Original  note.  "  The  offence  of  passing  counterfeit  bank  bills,  U 
perhaps  the  most  frequent  of  any  present^  to  our  criminal  courts.  It 
usually  includes  two  very  distinct  classes  of  offenders ;  one,  consisting 
of  the  actual  bold  forger  or  his  associate ;  the  other,  consisting  of  the 
duped  and  ignorant  citizen,  who,  although  suspicious  of  a  bill  that  he 
has  received,  yet  gets  rid  of  it,  on  the  first  opportunity.  The  latter; 
though  highly  criminal,  is  not  of  the  same  deep  depravity  with  tbe 
former.  This  is  proved  by  the  reluctance  of  juries  to  convict  in  thji 
latter  class,  and  thus  expose  such  to  the  very  severe  penalties  of  the 
law.  For  the  purpose,  therefore,  of  making  a  discrimination,  believed 
to  be  entirely  just  in  itself,  as  well  as  to  promote  the  administratK>n 
of  justice^  an  attempt  has  been  made  in  the  preceding  section  to  i)te- 
8cribe  the  cases  where  a  conviction  for  an  inferior  grade  of  the  offence 
may  be  allowed.  It  is  conceived  that  in  the  flagrant  cases  which  the 
law  means  to  reach  with  its  heaviest  penalties,  there  can  be  no  danger 
of  excessive  lenity  from  an  enlightened  jury." 

[§  41.  Same  as  enacted.]  Original  note.  **  Copied  almost  literally 
from  a  provision  in  Mr.  Livingston's  draft,  p.  76,  and  conformable  to 
the  decision  of  the  supreme  court  in  6  Oowen,  72."  i 

[S  43.  Same  as  enacted.] 

Original  note.  *' Declaratory  of  a  role,  upon  which  some  doubt  now 
rests,  whether  the  offence  comes  within  any  statutory  provisions^ 
Chemistry  has  developed  many  agents  by  which  writing  may  be 
extracted;  and  a  forgery  may  often  be  committed  by  obliterating  an 
account,  indorsement  or  other  matter,  on  the  back  of  an  instrument 
and  relating  to  it,  without  impairing  such  instrument." 

[S  44.  S^une  as  enacted.] 

Original  note.  '^  Intended  to  reach  an  offence,  unfortunately  not  ot 
rare  occurrence;  that  of  cutting  off  parts  of  genuine  bills,  and  pasting 
them  together  so  as  to  make  another  of  the  same,  or  of  a  higher  deno- 
mination. It  is  said  that  one  bill  can  be  made  out  of  five.  This  has 
been  held  not  to  be  forgery  within  the  present  statute ;  see  10  Mass. 
Rep.  34." 

[S  45,  46.  Same  as  enacted.]  Original  note  to  ^  45.  <'To  remove 
doubts  in  such  cases."  To  ^  46.  "Declaratory  in  part,  and  new  in 
part." 

[S  47.  Same  as  enacted.]  ' 

Original  note.  Many  instances  have  occurred  of  the  use  of  flctitious 
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jdigiiatares  to  bank  bills,  particularly  those  of  diBtant  institatioiii; 
which,  although  they  may  not  deceive  professional  money  dealeis,  aie 
equally  deceptive  and  ii\jurious  to  a  large  portion  of  the  eomiiiimity, 
as  imitations  of  real  signatures." 

"  Articlx  IV. — Of  failke  penonatmg  onotfter,  and  cheats." 

[§  48.  Same  as  enacted.] 

Original  note.  "^  1,  1  E.  L.  Ill,  extended.  This  offence  is  classed 
in  the  index  to  that  volume,  as  coming  within  those  felonies  wbich 
are  above  the  degree  of  petit  larceny,  and  therefore  punishable  by 
imprisonment  in  the  state  prison  not  exceeding  fourteen  years.  Bat 
this  offence  was  not  felony  at  the  common  law,  2  East,  P.  G.  1010^ 
and  was  made  so  by  the  statute  referred  to,  which  does  not  preseribe 
ite  degree.  It  would  probably  therefore  come  within  the  first  clause 
of  ^  13, 1  B.  L.  410;  and  be  subject  to  fine  and  imprisonment  m  tbe 
county  jail,  or  in  a  state  prison  not  exceeding  three  years.  But  it  is 
conceived  that  a  higher  punishment  should  be  prescribed  for  tbat 
species  described  in  this  section.  The  false  personating  in  mairyiDg, 
is  at  present  simply  a  misdemeanor." 

[S  49.  Same  as  ^  50  B.  S.]  Origiml  note.  ''  It  is  sometimes  difficult 
to  convict  for  larceny  in  such  cases,  in  consequence  of  tecbuieal 
distinctions  which  are  rather  indefinite;  see  2  East,  ch.  16,  ^  1Q2, 
104,"  &c. 

rs  50,  51.  Same  as  §  51,  52  E.  S.]    Original  noie.  "New." 

[g  62.  Same  as  ^  53  B.  S.  except  the  words  ''obtain  the  signature  of 
any  person  to  any  yrritten  instrument  or^^^  inserted  by  the  legislature.] 

Original  noU.  "^  13, 1  B.  L.  410,  provides  for  false  pretences  only, 
The  above  section  includes  also  the  common  law  offence  of  cheating 
by  false  tokens,  which  is  now  a  misdemeanor  only,  but  seems  deserv- 
ing the  same  punishment  as  the  statute  offbnce,  which  is,  in  tnitb, 
rather  inferior  in  degree  to  that  recognized  by  the  common  law.'' 

[§  53.  Same  as  54  ^  B.  S.] 

Original  note.  *'This  species  of  cheat  is  conceived  to  be  m<M«  dan- 
gerous than  any  other,  and  deserving  a  higher  punishment  In  the 
multitude  of  banks,  when  bills  are  offered  as  being  issned  by  a  dis- 
tant institution,  the  mass  of  the  people  cannot  determine  wiA  ftoy 
certainty,  whether  there  is  or  is  not  such  bank." 

"Article  V. — Of  rohhery,  enihesslemerU^  and  larceny" 

[§  54.  Corresponding  to  ^55  M.  8.  somewhat  varied.] 
Original  note.  "1  B.  L.  408,  ^  3,  defined  according  to  Bast,  ch.  16. 
^  125  and  129,  and  for  the  purpose  of  distinguishing  it  from  another 
species  of  robbery,  specified  in  the  next  section;  the  material  ing^ 
dient  in  this  offence  being,  that  it  is  done  against  the  will,  by  violence 
or  by  fear  of  immediate  injury.  This  rule  will  be  found  to  solve  many 
doubts  and  reconcile  many  cases,  while  it  furnishes  a  jnst  evidence  o? 
the  enormity  of  the  offence.  The  words  *  robbing  any  dwelling  ^^"^  . 
omitted,  as  the  offence  will  either  come  within  one  of  the  descripn^w 
of  burglary  already  defined,  or  will  be  an  aggravated  theft  subse- 
quently provided  for  in  this  Article."  , 
£g  55.  Same  as  ^6  B.  S.  except  the  words  «/6to»to«rfy,'*  ^s^^^ 
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before** taking j''  by  the  legislature;  and  "or  reputation,"  before  "or- 
to  the  person,"  stricken  from  the  rei)orted  section.] 

Original  note.  "This  offence  is  partly  included  in  ^  3, 1  R.  L.  408 f' 
but  is  supposed  to  be  an  inferior  grade  to  that  specified  in  the  last' 
section,  as  the  delivery  is  not  produced  by  dread  of  immediate  injury. 
See  East,  ch.  16,  ^  129,  130.    This  section  extends  the  offence  to 
threats  of  injury  to  the  person  of  a  relation,  &c.;  a  ca&e  not  within 
the  terms  of  the  present  law,  but  obviously  within  its  spuit  and, 
meaning." 

[g  56.  Same  as  ^  57  R.  S.  except  "  ten,"  twice  substituted  for  [ 
**fourteen"'] 

Original  note.  "The  punishment,  which  by  the  existing  law  is! 
imprisonment  for  life,  varied  according  to  the  degrees  of  the  offence; . 
and  in  the  first  case  a  discretion  allow^." 

[§  67.  Same  as  §  58  R.  S.  except  that  the  words  **five  years,"  having  . 
been  substituted  tor  ^^  seven"'}     Original  note.  "The  offence  is  distin- 
guishable from  the  two  preceding,  in  this,  that  the  property  is  not^ 
taken  from  the  person  or  in  the  presence  of  the  party  robbed.    It  is 
founded  chiefly  on  the  English  statute,  30  Geo.  II,  ch.  24,  ^  1.  See 
Bast,  ch.  23,  §  1,  p.  1108."  ^ ,  . 

[g  59.  Same  as  enacted.]  j 

Original  note.  "1  R.  L.  112,  and  do.  412,  which  are  alike,  consoli-  | 
dated  with  §  1,  of  act  of  1819,  p.  314.    The  only  doubt  that  ever 
existed,  was  whether  a  larceny  could  be  committed  by  any  one  df 
property  in  his  own  possession.  See  Bast,  ch.  16,  §  14,  who  considers 
the  statute  merely  declaratory.    And  notwithstanding  the  exception 
of  apprentices  and  servants  under  eighteen,  they  are  liable  at  common  ■ 
law  for  larceny,  1  Hale,  668.    The  taking  of  goods  from  the  posses-  | 
sion  of  another,  always  was  larceny.  See  Bast,  ch.  16,  ^  17.    Tiie  sec-  , 
tion  has  accordingly  been  adapted  to  meet  the  case,  and  is  similar  to  . 
39  Geo.  Ill,  ch.  86,  which  was  drawn  by  Mr.  Bast.    It  is  varied  also 
in  making  the  embezzlement  precisely  the  same  offence  as  larceny; 
so  that  the  punishment  will  not  lye  absolutely  imprisonment  in  the  , 
state  prison  for  taking  articles  below  the  value  of  $25.    This  is  the  ; 
constniction  given  to  the  present  statute,  1  R.  L.  412,  by  the  Revisers  ; 
of  1813,  in  their  index  to  this  head;  but  the  act  itself  describes  the 
value  to  be  over  $2.50." 

[§  60.  Same  as  enacted.]  Original  note.  "Our  own  acts  and  the 
Bnglish  act  referred  in  the  note  to  the  last  section,  have  left  one  casb 
unprovided  for;  that  of  bank  bills  which  have  never  been  issued,  bi^ 
are  in  the  hands  of  the  officers  of  the  bank,  and  may  therefore  be  ; 
deemed  inchoate  and  not  valid  rights  in  action  within  any  of  the 
terms  employed*  This  section  has  been  drawn  to  supply  that  defi- 
ciency." 

tS  61.  Same  as  enacted.]    Original  note.  "^  2,  act  of  1819,  p.  314. 
The  3d  section  of  that  act,  which  directs  that  upon  an  execution  in  a  - 
civil  suit  against  the  receiver,  he  shall  not  be  entitled  to  jail  liberties, 
is  omitted,  as  incongruous  and  improper."    If  tliey  are  to  be  pun-  . 
ished  for  a  criminal  act,  it  should  follow  a  regular  criminal  prosecu-  / 
tion  and  conviction." 

[S  62.  Same  as  enacted.] 
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Original  note.  ''Baat,  in  ch.  16,  ^  115,  states  the  law  on  this  Bubjeel 
thus:  'If  a  man  deliver  goods  to  a. carrier  to  carry  to  a  certain  place, 
and  he  carry  them  away,  it  is  no  felony :  otherwise  if  he  have  a  bale 
or  trunlc  with  goods  delivered  to  him,  and  he  break  the  bale  en  trunk, 
and  take  and  carry  away  the  goods  with  intent  to  steal  them.'  He 
well  observes,  that  'this  stanch  more  upon  positive  law,  than  upon 
sound  reasoning.'  And,  that  'it  appears  at  first  sight  absurd  to  say, 
that  if  the  carrier  never  carry  the  package  to  the  place  appointed,  bat 
sell  the  whole,  it  shall  not  be  felony;  but  that  if  he  take  out  a  part  of 
the  goods  only,  it  shall  be  so.'  He  remarks,  however,  that  the  dis- 
tinction is  settled,  and  collects  the  reasons  which  have  been  assigned 
for  it  These  reasons  are  various  and  discordant;  but  they  all  pro- 
ceed upon  subtle  technical  distinctions  concerning  the  possession  by 
the  carrier,  which  never  yet  entered  into  the  mind  of  aoy  one  about 
to  commit  such  an  offence.  The  section  proposed,  places  carrieis  pre- 
cisely on  the  same  footing  with  servants;  and  that  it  is  conceived  is 
their  true  legal  character.  A  breach  of  trust  in  the  one  case,  is 
neither  more  nor  less  than  a  similar  breach  in  the  other." 

[g  63.  Same  as  enacted,  except  the  words  ^'five  years,^^  substitated 
for  "«6i?eii."] 

Original  note.  "Laws  of  1817,  p.  315,  ^  11,  define  petit  larceny.  The 
punishment  of  grand  larceny  proposed  to  be  reduced,  from  a  eonvic- 
tion  that  it  will  be  more  certain.  Sentences  seldom  exceed  the  tern 
proposed.  A  reduction  seems  necessary  also,  to  afford  an  opportaDity 
to  enhance  the  puni^ment,  when  aggravating  circumstances  leqiiiie 
it,  as  provided  in  subsequent  sections." 

[g  64.  Same  as  enacted.]  Original  note.  "Partly  a  substitute  for 
the  offence  in  ^  3, 1  E.  L.  408,  of  'robbing  any  dwelling-bouse^ any 
person  being  therein.' " 

fg  66.  Same  as  enacted.]     Original  note.  "New." 

[g  66.  Same  as  enacted.]  Original  note.  "1  E.  L.  174,  mnch  ex- 
tended for  the  purpose  of  reaching  every  valuable  private  instia- 
ment." 

[S  67.  Same  as  enacted.]  Original  note.  "Many  difficult  questions 
have  arisen  upon  this  subject,  which  this  section  isintended  to  settle. 

[§  68.  Same  as  enacted,  except  that  the  words  "o/  (kAVcik^  ofxm^ 
than  twenty-five  doUavs;'  substituted  for  "o/  the  value  ofp^  <Wter» 
or  morey'  as  reported;  and  the  words  "o/  the  like  valuer'  inserted  by 
the  l^slature.] 

Original  note.  "The  law  on  this  subject  is  thus  stated  by  Mr.  Eash 
ch.  16,  %  27«  *No  larceny  can  be  committed  at  common  law,  of  thu^ 
annexed  to  the  freehold.  But  when  once  they  are  severed  fio»  ^ 
freehold,  either  by  the  owner,  or  even  by  the  thief  himself,  if  ^f^  ^ 
an  interval  between  his  severing  and  taking  them  away  so  that  it  cw- 
not  be  considered  one  continued  act,  it  would  then  be  felony  to  w^ 
them  away.'  A  distinction,  the  reason  of  which  it  is  difficult  to  co»- 
prehend,  and  which  this  section  abolishes.  In  subsequent  ^^^ 
concerning  petit  larceny,  provision  will  be  made  to  prevent  cnwiO" 
prosecutions  for  trifling  depredations,  whetlier  the  severance  ana 
stealing  be  one  continu^  act,  or  distinct  acts." 

[S  69.  Same  as  enacted.] 
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Original  note.  '*1  B.  L.  112,  ^  1.  This  is  another  case  vhere  the 
offence  is  declared  felony,  and  its  grade  is  not  ascertained,  so  that  it 
is  doubtfiil  whether  it  comes  within  the  5th  or  the  13th  section  of  tte 
act  1  B.  L.  407,  &c.  The  provision  is  extended  to  all  public  papers, 
and  the  incident  of  the  statute,  'by  reason  whereof  any  judgment 
«han  he  vevemed,'  is  omitted  as  wholly  inapplicable  to  a  large  pocticm 
of  the  cases.  It  is  oonoeived  tiiait  the  stealing  of  sadi  articles,  is  in 
itself,  a  high  offence,  without  regard  to  the  extent  of  the  injury 
•produced." 

[S  70.  Same  as  enacted.]  Original  note.  ^'1  B.  L.  112,  so  as  ex- 
pressly to  include  officers  having  custody  of  the  papers  stolen." 

[S  71.  Same  as  enacted,  except  the  words  ^'m  months"  substituted 
for  "  one  year."] 

Original  note.  '*  ^  13, 1  B.  L.  410.  The  punishment  at  present  can- 
not exceed  three  years'  imprisonment  in  the  state  prison.  Its  increase 
is  proposed  from  a  conviction  that  this  crime  is  the  parent  of  larcenies, 
and  requires  a  severe  punishment  to  deter  from  its  commission." 

"  TrrLB  IV. —  0/  offences  affecting  the  administration  of  justice^  punishable  hy 
imprisonment  in  a  state  prisonP  [The  title  of  this  Title  was  altered  by  the 
legislature.] 

"  Artiole  l.^^Of  petytiry  and  mhomalion  of  perjury" 

[S  1.  Same  as  enacted,  except  the  words  '^in  any  form  authorized 
hy  law,"  after  ^' declafration,"  in  the  first  sentence,  and  the  words  "aiul 
shall  not  thereafter  be  capable  of  holding  any  public  office,  trust  or  ap- 
pointment under  the  constitution  or  laws  of  this  state"  after  ^^  perjury" 
in  the  last  sentence,  omitted  by  the  legislature.] 

Original  note.  '*Part  of  ^  1,  1  B.  L.  171,  extended  to  all  cases,  so  as 
to  subject  all  perjuries  to  the  consequences  of  the  statute,  perpetual 
disqualification  to  testify.  It  is  conceived  also,  that  the  nature  of  this 
offence  and  its  alarming  increase,  require  the  infliction  of  penalties 
which  are  adapted  to  the  crime.  A  person  so  infamous,  as  to  be 
declared  incompetent  to  testify,  ought  not  to  be  permitted  to  exercise 
any  ofiioe,  where  his  oath  is  required,  to  fulfill  its  duties.  The  prin- 
ciple upon  which  the  exclusion  is  made  in  one  case,  seems  equally 
applicable  to  the  other." 

[g  2.  Same  as  enacted,  except  that  the  words  "/or  any  other  felony," 
were  substituted  for  ^^for  any  offence  punishable  with  imprisonment  in 
a  state  prison."'} 

Original  note.  ''By  ^  20, 1 B.  L.  412,  the  punishment  is  not  to  exceed 
ten  years'  imprisonment.  It  is  conceived  that  there  should  be  a  dis- 
crimination between  the  cases,  which  is  attempted  in  the  above 
section." 

[S  0,  7.  Same  as  enacted,  except  in  ^  6,  the  words  ^'or  offker,"  after 
^*  court,"  as  reported,  are  omitted  by  the  legislature.]  Original  note. 
I*  The  three  last  sections  are  founded  upon  ^  3, 1 B.  L.  172.  By  making 
it  the  duty  of  the  court  to  interfere  as  above  provided,  and  by  arming 
it  with  the  necessary  power,  it  is  hoped  some  check  may  be  afforded 
to  this  offence." 

[S  8.  Same  as  enacted.]  Original  note.  "This  is  now  a  mere  mis- 
demeanor." 
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"  Article  IL — Of  bribery  and  carrupUng  jurwrt" 

[g  9.  Same  as  enacted.]  Origin^d  TkoU.  *♦§  1,  2  E.  L.  191,  enlarged 
by  extending  to  executive  and  judicial  officers." 

[3  10.  Same  as  enacted,  except  the  reported  words  "eay^res*  wm^ 
fli^y^  before  ^'(i^reement"  stricken  out  by  the  legislature.  Origind 
note.  '*^  2,  of  the  same  act  makes  the  offence  to  consist  in  yoting  in 
consequence  of  the  bribery;  a  point  of  difficult  proof,  and  rather  the 
effect  of  the  offence,  th9.n  the  offence  itself.  The  crime  agmnst 
the  public  is  consummated  by  the  acceptance  of  the  bribe  or  of  the 
agreement  to  bribe." 

[g  11.  Same  as  enacted.]  Original  note.  "New.  This  is  a  comnwn 
law  misdemeanor,  which  may  amount  to  a  crime  of  great  magnitude.'* 

[5  12.  Same  as  enacted.]  Original  note.  "New,  as  to  extent  of 
punishment." 

"  Article  III. — Of  escapes  from  prisons^  and  assisting  Iherein.'* 

[5  13.  Same  as  enacted.]  Original  note.  "1  E.  L.  412,  §  20,  ex- 
tended to  state  prisons." 

[§  14.  Same  as  enacted.]  Origimil  note.  "lb.  and  §  19,  extended 
to  forcible  rescue  of  felons." 

[S  15.  Same  as  enacted,  except  the  following  words,  "i»  a  stak 
prison  not  exceeding  three  yearsy  or*^  reported  after  ^* imprisonment" 
but  not  enacted.]  Original  note.  "This  offence  is  at  present  a  mere 
misdemeanor;  it  is  conceived  that  a  greater  discretion  in  thepnnlsb- 
ment,  should  be  allowed." 

[S  16.  Same  as  enacted.] 

Original  note.  "It  seems  very  idle  to  prescribe  a  mitigated  pnn- 
ishment  for  a  prisoner's  escape,  and  at  the  same  time,  a  severe  one, 
for  escaping  in  company  with  another.  Although  convictions  of 
prisoners  for  assisting  others  to  escape  with  them,  have  occnrred,  yet 
doubts  have  been  entertained  whether  in  such  cases,  the  intent  to 
effect  the  escape  of  the  others,  could  be  fairly  alleged.  It  is  conceived 
that  the  anomaly  should  be  removed,  either  by  the  provision  in  the 
text,  or  by  making  self-escape  equally  punishable  with  assisting 
others." 

[5  17.  Same  as  enacted,  except  the  words  "m  a  state  prison  not 
exceeding  ten  years,  or,^  after  "iiwpmonmcnt,"  stricken  ont  by  the 
legislature.]     Original  note.  "This  is  also  a  mere  misdemeanor." 

[g  18.  Same  as  enacted,  except  the  words  "and  corrufHy^^  ^^^f. 
1,  inserted;  and  "in  a  state  prison  not  exceeding  five  years"  after  **ti»- 
prisonment,'*  in  the  last  paragraph,  stricken  out  by  the  legislature-] 

Original  note.  These  offences  are  now  misdemeanors;  except  tli» 
in  the  5th  subdivision,  which  is  taken  from  §  22,  2  E.  L.  426,  and  y« 
it  is  believed  no  doubt  can  exist,  that  they  may  be  committed  nnder 
circumstances  involving  a  high  degree  of  guilt.  It  is  therefore  1^^ 
posed  to  enlarge  the  discretion  of  the  court,  in  awarding  a  punishniew 
proportioned  to  the  offence."  ^^ 

[g  19.  Same  as  enacted.]  Original  noU.  "It  is  conceived  ^}fJ^ 
of  the  offences  specified,  evince  such  a  total  disregard  of  official  clin^ 
as  to  render  the  offender  unworthy  of  pubUc  trust  The  provision  ^ 
suggested  by  ^  22,  2  E.  L.  426." 

[S  20.  Same  as  enacted.] 
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• 

Origifud  note.  *'  1  S.  L.  411,  ^  16,  omitting  the  latter  part  which 
directs  that  on  such  retakiug,  the  imprisonment  shall  be  deemed  to 
commence  anew,  and  the  time  of  the  commencement  of  such  new 
imprisonment,  is  to  be  ascert^ned  by  the  inspectors.  This  is  appa- 
rently inconsistent  with  the  preceding  section  15,  which  subjects  the 
offender  to  imprisonment  for  double  the  original  term.  That  section 
15,  is  revised  and  incorporated  in  the  next  section  to  this,  and  renders 
unnecessary  any  other  provision  on  the  subject.  Surely,  the  offence 
itself,  as  well  as  the  time  of  the  imprisonment,  should  be  judicially 
ascertained." 

[S  21.  As  reported;  modeled  hy  the  legislature^  and  divided  into  ^  21 
and  22.] 

Original  note.  "  §  16, 1  E.  L.  311,  prescribes  double  the  original  term 
in  all  cases;  it  is  conceived  that  this  would  be  unnecessarily  severe 
where  the  term  of  imprisonment  had  nearly  expired;  and  that  a  more 
equitable  rule  is  furnished  in  the  preceding  section.  Perhaps  the  fol- 
lowing would  be  preferred.  Instead  of  the  two  subdivisions,  insert — 
double  the  whole  term  for  which  he  was  originally  sentenced  to  bo 
imprisoned,  deducting  therefrom  the  time  during  which.he  shall  have 
been  actually  confined  pursuant  to  the  former  conviction." 

[S  24.  As  reported;  corresponding  vrith  ^  23  jB.  S.  varied.'] 

Original  note.  ^^§  18,  1  E.  L.  411,  confined  to  forcible  attempts. 
The  residue  of  the  section,  relating  to  aiding  and  assisting  others,  is 
before  provided  for." 

[g  25.  Same  as  ^  24  E.  S.  except  that  the  words  "t»  a  county  jail,^* 
were  inserted  by  the  legislature,  and  the  words  '^except  in  tlie  case 
specified  in  the  last  sectiony*^  and  the  words  ''  or  pla<ie  of  his  oo^}finemsnty^ 
were  struck  out,  and  the  punishment  was  varied.]  Original  note. 
*^This  is  sufficiently  explained  by  the  note  to  %  23." 

**TrrLE  V. —  Of  offences  against  the  public  peace  and  public  morals^  and  other 
misceOaneotds  offences^  punishable  by  imprisonment  in  a  state  prison.^* 

*' Article  L-^0/ duelling  and  challenges  iofighV^ 

Original  note.  "By  the  act  of  1813,  2  E.  L.  ch.  192,  §  1,  the  fighting 
a  duel  from  which  no  death  ensued,  was  declared  a  public  offence; 
but  no  other  punishment  than  disqualification  to  hold  office  was  pre- 
scribed. The  act  of  1817,  p.  3,  made  no  other  provision  on  the  subject 
of  actually  fighting,  than  prescribing  an  oath ;  while  it  wholly  repealed 
the  act  of  1813.  The  act  of  1828,  p.  431,  imposes  imprisonment  of 
seven  years  on  challenging,  accepting  a  challenge,  being  a  second,  aid 
or  surgeon,  but  does  not  reach  the  case  of  actually  fighting  a  duel. 
The  above  section  is  proposed  in  accordance  with  what  is  supposed  to 
Ibe  the  sense  of  the  legislature,  inferred  from  the  act  of  1828.  The 
nature  of  the  duel  should  be  defined.  That  in  the  act  of  1817,  '  the 
probable  issue  of  which  may  or  might  result  in  the  death  of  the  chal- 
lenger or  challenged,^  seems  too  broad.  That  proposed  in  the  above 
section,  'with  any  deadly  weapon,*  probably  expresses  more  definitely 
the  duels  intended." 

:    1%  2,  3.  Same  as  enacted.]     Original  note  to  ^  3.  ''  Act  of  1828,  p. 
431,  slightly  varied  in  expressions,  but  not  in  substance." 

[S  5.  Same  as  enacted.] 
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Original  note,  '*  Ist  part  of  ^  5,  act  of  1816,  p.  4 :  its  meaning  ia 
somewhat  ambiguoits,  but  is  believed  to  be  expressed  in  the  above 
section.  The  residue  of  section  5,  in  act  of  1816,  seems  to  be  saper- 
seded  by  §  1,  of  the  act  of  1828,  which  is  contained  in  a  pievions  Aiv 
ticle  of  this  Title,  or  it  directs  tiie  governor  to  perform  a  duty  which 
is  incumbent  on  him,  by  the  constitution  and  his  oeAb  of  office.  What 
is  not  contained  in  the  succeeding  section,  is  therefore  omitted." 

[§  6,  7  Same  as  enacted.]  Original  ntOe  to  ^  7.  *'  New,  as  the 
offence  may  be  punishable  also  in  another  state,  some  provision  seems. 
necessary." 

"ARnoLB  II. — 0/  uhhwfiil  marriagu,  and  of  tnoett" 

[§  8.  Same  as  enacted,  except  the  words  ^^ma/rry  any  other  person^^* 
substituted  by  the  legislature,  fm  '*  contract  a  secottdj  thirds  or  other 
marriage,  mth^^  and  the  pimishment  varied  from  seven  to  five  years."] 

Original  note.  '*  1  fi.  L.  113,  varied  by  lushing  *  whether  married 
or  single,'  to  reach  cases  supposed  not  to  be  within  the  act  The  pun- 
ishment, is  according  to  the  general  understanding  of  the  existing 
law;  although  it  would  be  difficult  to  point  out  the  statute." 

[S  9.  Same  as  enacted,  except  in  sub.  2,  the  words  ^^eliaU  have  ab- 
sented himself  or  herself  from  his  wife  or  her  htLsband^  and^*^  inserted  by. 
the  legislature.] 

Original  note.  *^  The  first  five  subdivisions  are  founded  upon  1  &  L. 
112,  the  3d  being  qualified  according  to  2  B.  L.  198,  ^  4;  the  4th 
varied  in  requiring  a  sentence  of  nullity  to  have  been  pronounced; 
and  the  whole  conformed  to  Title  1,  ch.  8,  2d  Part  B.  S.  The  excep- 
tions are  confined  to  the  marriages,  instead  of  the  person.  The  6th 
subdivision  is  founded  upon  1  B.  L.  411,  ^  17." 

[§  10,  11.  Same  as  enacted.]  Original  note  to  ^  11.  ''New:  a  case 
wholly  unprovided  for  by  existing  laws.  This  is  taken  from  the  laws 
of  Pennsylvania,  Purdon,  92." 

[S  12.  Same  as  enacted.]  Original  note.  "New.  By  ^  3,  of  Title 
1,  Obap.  8,  2d  Part  B.  S.  incest  is  for  the  first  time  declared  by  oor 
law.    It  becomes  of  ccfurse  necessary  to  prescribe  its  punishment." 

'^Articlb  in. — Of  olffmooB  against  pvhHe  decency^  of  maUdoM  tni&cfdef  tend  ^  o&ur  Crimea 

not  hefbre  ewuirMrated,** 

[S  12.  Same  as  ^  13  B.  S.]  Original  note.  "Laws  of  1819,  p.  279, 
^  1,  extended  to  cases  of  wanton  disinterment,  and  enlarging  the  d^ 
cretion  of  the  court  respecting  the  punishment." 

[S  13.  Same  as  ^  14  B.  S.]  Originai  note.  "  Bxtending  the  provisions 
against  dissecting." 

[§  19.  Same  as  ^  18  B.  S.  except  the  term  of  imprisonment  altered 
from  "^«?c"  to  ''three  years f^  and  the  words  ''or  in  a  county^jail  not 
exceeding  six  m4)n1iis,*^  added  by  the  legislature. 

Original  note.  "The  offence  of  compounding  felonies,  is  now  a  mis^ 
demeanor,  unless  in  those  cases  where  it  would  constitute  the  offendee: 
an  accessary,  after  the  fact.  But  as  the  punishment  of  such  aoeessar* 
ries  is  very  properly  much  mitigated,  in  cases  which  are  strictly  snohi*  - 
it  is  conceived  that  this  crime  of  receiving  reward  for  alistainfng 
from  prosecutions,  or  concealing  evidence,  should  be  separately  pro- 
vided for,  as  tiie  most  dangerous  to  sodety,  and  calculated  to  siiIk 
vert  the  whole  administration  of  justice.    In  the  two  last  sections^ 
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the  punishment  is  apportioned  to  the  offence  concealed;  see  1  R.  L. 
149,  ^  1;  as  the  officers  concealing  felcmies,  see  Russell,  210." 

[S  20.  Same  as  ^  19  R.  S.]  Original  note.  '*New;  to  facilitate  the 
proceedings." 

[§21.  Same  as  ^  20  R.  S.  except  '"more"  substituted  for  ''less''  as 
reported.  Original  note.  *'^  3,  1  R.  L.  p.  408;  the  punishment  va- 
ried, by  vesting  a  discretion,  which  may  sometimes  be  necessary  in 
reference  to  the  age  of  the  offender  and  other  circumstances. 

'*  Tttlb  VI. —  Cf  offences  pttni^abk  by  imprisonment  in  a  oomUy  jaU^  and  by 

pies. 

[§  1.  Same  as  enacted.] 

Original  note.  <^Laws  of  1817,  p.  315,  ^  11,  prescribes  the  amount, 
to  determine  whether  petit  larceny  or  not.  By  ^  10,  1  R.  L.  410,  the 
punishment  of  petit  larceny  is  imprisonment  in  a  county  jail  not 
exceeding  three  years,  or  a  fine  not  exceeding  $200.  But  by  ^  4,  2 
B.  L.  508,  the  punishment  for  this  offence  on  a  conviction  before  a 
court  of  special  sessions,  cannot  exceed  six  months'  imprisonment,  and 
a  fine  of  $25.    A  medium  is  proposed  in  the  above  section." 

[g  3.  Same  as  ^  2  R.  S.]  Origirutl  note.  ''  Probably  this  offence  is: 
now  a  misdemeanor;  its  express  enactment,  however,  is  deemed  salu* 
tary.  If  any  property  is  parted  with  through  fear,  \ypon  such  a  threat, 
it  will  fall  witbin  one  of  the  degrees  of  robbery." 

[S  5.  Same  as  ^  3  R.  S.  except  the  following  concluding  words 
omitted  by  the  legislature :  *'  And  in  addition  to  the  punishment  here- 
inafter prescribed,  shall  forfeit  to  the  purchaser  or  creditor  intended 
to  be  defrauded,  or  to  any  one  of  such  creditors  or  purchasers,  who 
shall  first  prosecute  for  the  same  in  good  faith,  the  value  of  the  estate 
or  interest,  rents  or  profits  so  conveyed  or  assigned,  or  so  charged."} 
'  Original  note.  "  1  R.  L.  76,  %  4,  gives  a  penalty  of  one  year's  value, 
the  one-half  to  the  party  aggriev^.  It  is  conceived  that  such  acts 
of  fraud  should  be  punished  criminally.  The  above  section  is  con- 
formed to  ^  1,  of  Title  1,  and  §  1,  of  Title  3,  of  Chapter  7,  2d  Part, 
R.S." 

[S  6.  Same  aa  ^  4  R.  a]    Original  note.  '« Laws  of  1819,  p.  117,  ^  5, 
varied  to  conform  to  ^  23,  Art.  3,  Oh.  6,  Part  2,  R.  S." 
:    [S8,  9.  Sameas^e,  7R.S.] 

Oriainal  noU.  ^  ^  2, 1  R.  L.  172,  and  %  8,  ib.  173.  It  is  proposed  to 
abolish  the  law  of  maintenance,  and  to  qualify  that  of  champerty,  by 
permittinjg  mortgages  of  lands  in  dispute,  to  raise  money,  under  guards 
and  restrictions,  which  will  prevent  abuse.  It  is  thus  hoped,  that  the 
objects  of  the  champerty  act  may  be  attaine<l,  while  means  will  be 
pcovided  of  enabling  a  destitute  claimant  to  prosecute  his  rights.*' 

[S  10.  Same  as  <^  8  R.  S.  except  the  following,  which  was  reported 
as  the  6th  snbdivisicm,  and  was  omitted  by  the  legislature:  To  de- 
fraud or  injure  any  person  in  his  trade  or  business." 

Original  note.  ^'  1  R.  L.  173,  ^  3.  The  preceding  enumeration  in* 
eludes  all  the  cases  usnally  considered  &s  conspiracies,  except  that  of. 
a  conspiracy  to  injure  an  individual  by  means  not  in  themselves  crim- 
inal. The  great  difiiculty  in  enlarging  the  definition  of  this  ofience, . 
consists  in  the  inevitable  result  of  depriving  the  courts  of  equity  of 
the  most  effectual  means,  of  detecting  fraud,  by.compelling  a  disooverj 
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on  oath.    It  is  a  sacred  principle  of  our  institutions,  tibat  no  man 
shall  be  compelled  to  accuse  himself  of  any  crime,  which  ought  uot  to     | 
be  violat<ed  in  any  case.    Yet  such  must  he,  the  result,  or  the  ordiuary     I 
jurisdiction  of  courts  of  equity  must  be  destroyed,  by  declaring  any     } 
private  fraud  when  committed  by  two,  or  any  concert  to  commit  it, 
criminal.    Frauds,  and  combinations  to  defraud,  constitute  the  mass 
of  equity  business,  and  seldom  is  a  case  presented  where  there  are       ' 
not  at  least  two  parties  to  a  fraud.    The  private  remedy  would  tiius 
be  iitteriy  destroyed  in  most  cases.    Under  these  circumstances,  and 
without  reference  to  what  may  be  supposed  to  be  the  existing  law, 
the  Bevisers  have  prepared  the  above  section,  as  containing  aU  that 
is  expedient  to  be  enumerated." 

[S  11.  Same  as  ^  9  fi.  S.  except  that ''  combinations  or,*'  b^re  ''am-       | 
npiraciesy^  as  reported,  were  omitted.]     Original  note.  *'  Neoessary  to 
put  at  rest  the  doubts  and  difficulties  existing  respecting  the  common 
law  offences." 

.  \%12  as  reported^  corresponds  with  ^  10  R,  fif.,  witJi  variations.  ^12. 
No  agreement  shall  be  deemed  a  conspiracy,  unless  some  act  b^de 
such  agreement,  be  done  to  effect  the  object  thereof,  by  one  or  more 
of  the  parties  to  such  agreement] 

Original  note.  ''By  a  metaphysical  triun  of  reasoning,  which  baa 
never  been  adopted  in  any  other  case  in  the  whole  criminal  law,  tbe 
offence  of  conspiracy  is  made  to  consist  in  the  intent,  in  an  act  of  tiio 
mind ;  and  to  prevent  the  shock  to  common  sense,  which  such  a  pro- 
position would  be  sure  to  produce,  the  formation  of  this  intent  by  tbe 
interchange  of  thoughts,  is  made  itself  an  overt  act,  done  in  punih 
auce  of  that  interchange  or  agreement.  Surely,  an  opportanity  for 
repentance  should  be  allowed  to  all  human  beings ;  and  he  who  baa 
conspired  to  do  a  criminal  act,  should  be  encouraged  to  repent  and 
abandon  it.  Acts  and  deeds  are  the  subjects  of  human  laws,  not 
uionghts  and  intents,  unless  accompanied  by  acts." 

[§13.  Same  as  §  11  E.  S.] 

Original  note.  ''  1  E.  L.  p.  82,  ^  10,  makes  it  a  misdemeanor  to 
deprive  any  one  of  his  freehold  without  lawful  authority.  It  is  pro- 
posed to  make  the  provision  general,  so  as  to  include  the  most  impor- 
tant cases  of  official  abuse.  A  person  pretending  to  be  an  officer,  is 
supposed  to  be  equally  within  the  principle  of  the  provision." 

[gU.  Same  as '^  12  E.  S.]  Original  note.  "By  §8,  9,1B.L.101. 
the  compounding  of  a  popular  action  is  made  a  misdemeanor.  The 
above  section  declares  the  common  law  in  other  cases  also." 

[§  15,  16.  Same  as  §  13, 14  E.  S.]  Original  noU  to  %  16.  "  §  10,  of 
3d  Chap.  3d  Part,  and  <^  15,  contemplate  the  punishment  of  sncb  eoB- 
tempts  as  crimes.*^ 

[§  17.  Same  as  ^  15  E.  S.  except  the  words  "  cr  omamntel  ^       \ 
shaie^^^  and  sub.  5  inserted  by  the  legislature.]    Original  note.  "1 » 
L.525,  V^S'  varied  in  the  punishment,  reducing  the  imprisonment, 
and  increasing  the  fine.    The  4th  subdivision  is  new."  ' 

;  [S  18.  Same  aa  ^6  E.  S.]  Original  note.  "This  would  now  W 
punished  as  a  contempt  in  reference  to  jiurors;  but  as  it  is  not.  in- 
cluded among  criminal  contempts  in  Oh.  3  of  the  3d  Fart,  it  is  god- 
ceived  that  it  should  be  declared  a  misdemeanor." 
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{S  20.  Same  as  ^  17  R.  S.]  Original  note.  «*This  would  also  be  ai 
contempt;  but  it  is  conceived  tbat  it  should  be  expressly  declared  to 
be  a  misdemeanor." 

[§  21.  Same  as  ^  18  R.  S.]    Ori^nul  note.  "New." 

[§  22.  Same  as  ^  19  R.  8.]  Original  note.  "New,  adopted  from 
similar  provisions  in  other  states;  see  laws  of  Virginia,  1  vol.  188.** 

[g  23.  Same  as  ^  20  R.  S.]  Original  note.  "  Taken  from  Mr.  Living- 
ston's code,  p.  134,  and  the  laws  of  Pennsylvania." 

[§  24.  Same  as  ^  21  R.  S.]  Original  note.  "The  last  section  \fi 
founded  upon  an  English  statute,  43  Gteo.  Ill,  ch.  58;  but  with  a 
qnaUfication  which  is  deemed  just  and  necessary.  See  a  note  on  this 
subject,  to  ^  9,  in  Title  3,  of  this  Chapter." 

%  26.  Same  as  ^  22  R.  S.l    Original  note.  "New." 

[^  29.  Same  as  ^  23  R.  S.J 

Originai  note.  "Suggested  by  similar  propositions  in  England. 
Accidents  are  so  likely  to  occur  where  such  dangerous  articles  are 
exposed,  that  the  precaution  of  having  them  designated,  seems  an 
imperious  duty.    In  Prance,  the  punishment  is  quite  severe." 

[§  30.  Same  as  ^  24  R.  S.] 

Orighml  note.  "In  the  Title  'of  manslaughter,'  this  offence  is  pro- 
vided tor  when  death  ensues.  It  is  conceived  that  where  human  life 
is  actually  endangered  by  the  misconduct  specified,  it  should  be  pun* 
isfaed  at  least  as  a  misdemeanor." 

[S  31.  Same  as  %  26  R.  S.] 

Originai  note.  "This  section  is  to  provide  for  the  case  of  such  mis- 
conduct where  death  shall  not  ensue.  The  test  here  given,  and  alsa. 
in  the  title  of  manslaughter,  of  the  untlue  quantity,  by  the  actual 
breaking  or  bursting  of  the  boiler,  may  not  be  deemed  a  sufficient 
safeguard  for  tbe  public.  Perhaps  the  fact  of  generating  an  undue 
quantity  of  steam,  by  which  human  life  shall  l^  endangered,  should 
be  in  itself  a  misdemeanor." 

[5  32.  Corresponding  ^  ^  26  12.  S.;  varied  in  language.']' 
..  Original  note.  "  Probably  this  would  be  a  misdemeanor  at  present, 
but  it  is  deemed  usefiil  to  declare  it." 

[SS7,  3&  Same  as  ^  28,  29  R.  S.]  Original  n4^te.  "Some  doubts 
exist  whether  the  acts  prohibited  in  the  preceding  sections,  are 
offences  at  common  law.  They  are  cert:ainly  gross  violations  of 
individual  rights,  and  seem  to  require  express  provision." 

1%  40.  Enacted  as  ^  29,  Title  7,  of  this  Chapter  R.  S.] 

Original  note.  "If  a  landlord  is  disposed  to  prevent  his  house 
becoming  the  haunt  of  vice,  the  means  should  be  afforded  him. 
Besides,  his  interests  may  be  materially  affected  by  the  infamous 
character  of  his  house,  and  such  a  violation  of  the  spirit  of  the  lease, 
ought  to  terminate  it." 

S  41.  Same  as  ^  30  R.  S.]    Origimd  note.  "New." 
.  [§42.  Same  as  ^  31  R.  S.  except  '*  unlawfully,'''  inserted  by  the 
legislature.]     Original  note.  "There  are  various  English  statutes  on 
tbiti  subject,  from  which  the  preceding  provision  has  been  selected,  as 
the  most  necessary  and  most  applicable  to  this  country." 

(jS  4S.  Same  as  ^  32  R.  S.  except  the  word  "or,"  substituted  in  sub. 

v.— 103  ^  T 
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1^  foT ''and,''  after  ''wUfuMyy}    Original  noie.  "It  k yery  qotttionable 
wbetiber  this  is  now  any  offence/' 

[S  44.  Same  as  <^  33  R.  S.]  Original  note.  "This  is  probably  not  an 
oftenoe.    It  is  deemed  worthy  of  a  mitigated  puuishment" 

g)  45.  Corresponding  to^M  B.  S.  but  variedJ] 
riginalnote*  "By  the  provisions  of  the  Article  referred  to,  very 
Important  reports  are  required,  of  great  interest  to  the  state  and  to 
individuals.  It  has  been  suggested  that  the  pecuniary  penalties  on 
tjie  inspectors,  are  not  sufficient;  there  are  none  prescribed  for  ik 
neglect  of  auctioneers  in  this  case.'* 

,  ^  46.  Same  as  ^  35  B.  S.  except  the  words  ''either  in  the  mm  of 
the  principal  or  as  his  deputy,''  after  "«ugA  office,"  omitted  by  the 
legislature.]  Original  note.  "1  E.  L.  109,  ^  1.  The  meaning  of  a 
very  perplexed  section  supposed  to  be  extracted.*' 

X^  49.  Same  as  ^  38  B.  S.  and  ^  44  of  this  edition.]  OrigmiwiU 
to  §49.  "New  in  form." 

[5  50.  Same  as  §  39  E.  S.  and  %  45  of  this  edition.] 
'  Original  note.  "The  rule  as  stated  by  Ch.  Kent,  in  2  John.  GLBep. 
878,  is,  that  if  there  is  no  pensdty,  or  ^  it  be  in  a  separate  section,  the 
doing  any  prohibited  act,  is  indictable  as  a  misdemeanor.  It  seema 
strange  that  the  position  of  the  penalty  should  produce  such  senoos 
consequences.  But,  as  in  the  short  sections  adopted  in  this  levisiooi 
the  iienalty  is  almost  invariably  in  a  distinct  section,  and  frequently 
in  a  distinct  statute,  it  becomes  indispensable  to  change  the  rule." 

[§  51.  Same  as  ^  40  B.  S.] 

Original  note.  "The  discretion  of  courts,  in  respect  to  fines, appear 
not  to  be  limited;  and  as  to  imprisonment  for  misdemeanors,  the  only 
limitation  is  three  years.  It  will  be  proposed  to  extend  the  provisions 
respecting  imprisonment  in  a  state  prison,  so  as  tp  allow  oonvicts  to 
Ue  confined  there  for  two  years.  A  confinement  in  a  couDty  jail  for 
liore  than  one  year,  is  probably  more  severe  than  in  a  state  prison 
for  two  years.  The  expense  to  the  counties,  also  furnishes  a  strong 
argument  to  reduce  the  term." 

**  Tttlb  Vn. — General  protfisions  eonoeming  crimes  and  their  pimishment!' 
^  \%  1.  Same  as  enacted.]     Original  note.  "%  1,  act  of  1822,  p.  202, 
varying  the  exception,  so  as  to  confine  it  to  cases  exclasively  cogniz- 
able in  the  United  States  courts." 

[§2.  Same  as  enacted.]    Original  note.  "Newj  a  leading  principle 
deemed  worthy  of  being  explicitly  declared." 
'  [S  3.  Same  as  enacted,  except  that  subs.  2  and  3,  in  B.  S.  were  sub- 
stituted by  the  legislature  for  sub.  2  as  reported.] 
•  Original  note.  "Attempts  to  commit  crimes,  except  such  as  are 
made  by  means  of  assaults,  are  now  only  misdemeanors.    In  man^ 
cases  the  oflfender  is  intercepted  before  the  completion  of  his  offence,' 
but  after  he  has  taken  decisive  steps  towards  its  commission.   An 
instance  may  be  given,  in  an  attempt  to  break  open  a  dwelling  house 
iii  the  night  time,  under  circumstances  of  the  greatest  terror.    Simiw' 
ifistances  might  be  cited  from  the  whole  catalogue  of  crimes,  with  the 
exception  of  assaults,  above  stated." 
[S4.  Same  as  enacted.] 
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Original  note.  *'  Although  this  section  is  new  in  form,  it  is  not  in 
principle.  The  old  common  law  rule,  requiring  a  party  to  be  tried 
in  the  county  where  the  property  was  stolen,  has  long  been  abrogate, 
ui)on  the  ground  that  the  carrying  the  goods  into  any  county,  ii^  a 
new  larceny.  Upon  the  same  ground,  it  has  been  decided  in  Masto- 
ehusetts,  that  stealing  goods  in  one  state  and  conveying  them  tnto 
another  state,  was  larceny  in  both;  1  Mass.  Rep.  116;  2  ib.  14." 

g  5.  Same  as  ^  6  R.  S.  The  following  words  were  printed  in  itaUd 
in  the  report ;  "  and  every  person  who  shall  be  an  accessory  to  any 
felony,  before  thsfact^^ 

Origihal  note.  "•The  common  expression  in  our  statutes  *  who  shall 
aid,  assist,  counsel,  hire,  procure,  command '  any  person  to  commit  a 
felony,  have  been  generally  omitted  in  this  Chapter,  for  the  purpose! 
of  providing  for  their  punishment  by  a  general  clause,  which  would 
save  the  frequent  repetition  of  those  terms.  Principals  in  the  second 
degree,  are  those,  %vho  being  actually  or  constructively  present  at  a 
felony,  aid,  abet,  or  assist  in  its  perpetration.  Accessories  before  the 
fact,  are  those  who  thus  aid  and  abet  without  being  actually  present. 
There  are  some  anomalous  cases,  in  which  an  accessory  before  ih6 
fact,  becomes  a  principal,  by  employing  secondary  means,  and  without 
the  agency  of  any  person  who  can  be  convicted  as  a  principal  offlender. 
See  4th  Ohitty's  Blackstone,  p.  34,  &c  and  the  note  2,  where  th0 
cases  are  well  collected  and  arranged.  Hence  it  appears,  that  tha^ 
effect  of  using  the  terms  ^aid,  abet,  assist,*  &c  without  qualification, 
is  to  change  the  common  law  rule,  and  abrogate  its  distinctions,  per- 
haps without  any  such  intent.  It  has  been  supposed  more  accurate. 
to  use  the  common  law  term,  *  principal  in  the  second  degree,'  whic^ 
is  well  defined  and  perfectly  settled,  and  which  discriminates  between 
the  diflTerent  degrees  of  turpitude.  If  the  legislature  approve  the! 
common  law  distinction,  the  tbllowing  section  will  attain  that  object. 
If,  on  the  contrary,  it  is  deemed  best  to  place  accessaries  before  the 
fact,  and  principles  in  the  second  degree,  on  the  same  footing,  that' 
will  be  attained  by  preserving  the  words  in  italic  in  the  preceding 
section.  But  those  words  should  be  omitted  if  the  following  section 
is  retained. 

"S  6.  Every  person  who  shall  be  convicted  of  being  an  accessary^ 
before  the  fact,  to  any  felonjs  except  murder,  shall  be  punished  aa 
follows: 

"1.  If  such  felony  be  punishable  by  the  death  of  the  ofiender,  such 
ao  cessary  shall  be  impnsoned  in  a  state  prison  for  a  term  not  less 
than  ten  years :  -i 

"  2.  If  such  felony  be  punishable  by  the  imprisonment  of  the  offender 
in  a  state  prison  for  life,  such  accessary  shall  be  imprisoned  in  a  statdt 
prison  for  a  term  not  exceeding  ten  years:  > 

''4.  If  such  felony  be  punishable  by  the  imprisonment  of  the  offender; 
in  a  state  prison  for  any  term  other  thaa  for  life»  auch  accessary  shall, 
be  imprisoned  in  a  state  prison  for  a  term  not  exceeding  one-half  of . 
the  longest  time  for  whidi  a  principal  in  such  felony  might  be  imprint 
soned  upon  conviction." 

[The  above  proposed  ^  6  was  not  enacted.] 
§  7.  Same  as  enacted.] 
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'  Original  note.  ''^  13, 1  R.  L.  410,  prescribes  fine  and  imprisonment 
in  a  county  jail,  or  in  a  state  prison,  for  not  more  than  three  years,  foe 
this  offance.  It  is  conceived  tbat  it  may  vary  essentially  in  degrees 
of  criminality,  and  that  a  large  discretion  in  its  punishment,  should  b^ 
vested  in  the  courts.  It  is  defined  in  this  section  the  purpose  of  pre^ 
venting  loose  and  constructive  offences,  of  which  the  boolss  fnruLs^ 
some  instances." 

[S  8.  Same  as  enacted,  excepting  that  the  relative  terms  of  impri- 
Boument  were  changed  by  the  legislature.] 

O  igimd  note.  "The  latter  part  of  <^  5,  1  R.  L.  409,  prescribes  im- 
prisonment for  life  upon  a  second  conviction  of  tlm  offence  therein 
enumerated.  By  ^  9,  upon  a  second  conviction  for  assaults  to  rob, 
&c.  the  offender  is  liable  to  imprisonment  not  exceeding  fourteen 
years.  By  %  13,  persons  a  second  time  convicted  of  a  felony,  not 
before  provided  for,  of  receiving  stolen  goods,  obtaining  money,  &c. 
under  false  pretences,  are  subject  to  imprisonment  not  exceeding  five 
years.  It  is  obvious  that  these  provisons  are  quite  defective,  leaving 
many  offences  of  the  greatest  atrocity,  such  as  administering  poison, 
&c.  unprovided  for.  In  the  preceding  section,  an  attempt  has  l)een 
made  to  provide  a  ratio  of  punishment,  proportioned  to  the  enormity 
of  the  second  offence.  In  the  first  class  a  latitude  is  necessarily  given 
between  imprisonment  for  life,  and  for  a  term  not  less  than  14  years.*' 
\  [§  9.  Same  as  enacted,  except  the  words  '^committed  after  »uch  par- 
ion  or  discharge,''  inserted  by  the  legislature.] 

Original  note.  "  By  %  4,  act  of  1819,  p.  315,  a  second  conviction  for 
petit  larceny,  is  punishable  by  five  years'  imprisonment.  That  is 
adopted  in  the  3d  subdivision  of  the  above  section,  and  extendeil  to 
itttempts  to  commit  the  offences  specified.  It  is  conceived  that  the 
same  principle  applies  to  a  second  conviction  lor  a  more  heinous 
offence,  and  that  in  such  cases  the  punishment  should  be  increased. 
The  1st  and  2d  subdivisions  are  proposed  for  that  purpose," 

[§  10.  Same  as  enacted.]  Original  note.  "  ^  6,  act  of  1823,  p.  179, 
extended  to  territories,  and  to  foreign  countries.  We  are  more 
exposed  in  this  state  to  fugitives  from  Canada,  than  from  other 
states.** 

[S  11.  Same  as  enacted.]  Original  note.  "  New  in  fomi ;  generally 
declared  in  the  sentence ;  but.  as  it  may  be  omitted,  it  is  deemed  use* 
ful  to  provide  for  it  by  law.'* 

[§  12.  Same  as  enacted.] 
.  Original  note.  "To  prevent  a  repetition  of  the  expressions  which 
would  be  necessary  in  each  section,  where  it  is  intended  to  vest  a 
discretion  in  the  court,  to  imprison  for  life.  The  latter  part  of  the 
section  varies  from  the  present  law,  %  14,  1  R.  L.  410,  tor  reasons 
which  are  explained  in  the  preliminary  note  to  this  Chapter.** 

[g  16.  Same  as  enacted.] 

Original  n^^te.  "  By  the  common  law,  most  of  the  offences  enume*' 
rated  in  the  first  five  Titles,  were  capital  felonies;  <and  to  avoid  the 
inflicting  death  in  those  cases,  the  statutes  allowing  benefit  of  clergy, 
were  passed.  Our  legislature,  at  an  early  day,  passed  a  statute 
abolishing  *the  privilege  or  benefit  of  clergy,'  2  Greenleaf,  73, 1  R.  L. 
495,  %  4.    The  consequence  was,  that  if  any  felony  was  left  unpio- 
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vided  with  a  punishment  by  our  stututes,  it  became  punishable  with 
death ;  a  i*esult  surely  that  was  not  intended.  By  a  strict  and  rigid 
construction,  manslaughter  would  be  in  this  situation,  for  it  is  not 
named  in  our  statutes.  Instead  of  re-enacting  the  provision  abolish- 
ing benefit  of  clergy,  it  is  therefore  conceived  better  to  i)rovide  as 
proposed  in  the  preceding  section.  There  is  no  danger  in  this  course, 
as  every  known  offence,  excepting  misdemeanoi*s,  are  enumerated  in 
this  Chapter.  Misdemeanors  are  so  multifarious,  that  it  was  not 
deemed  useful  or  necessary  to  enumerate  or  class  them.  They  may 
be  safely  left  to  that  elastic  principle  of  the  common  law,  which  pun- 
ishes whatever  disturbs  the  public  peace,  or  tends  to  such  disturbance, 
and  whatever  affects  the  public  health  or  public  decency.  Such  only 
have  been  specified,  as  seemed  from  peculiar  circumstances,  to  require 
greater  publicity,  or  more  exact  definition." 

[5 17, 18, 19.  Same  as  enacted.]  Original  note  to  §  19.  "New;  taken 
substantially  from  Mr.  Livingston's  code,  p.  29;  declaratory  of  what 
is  probably  the  law,  although  we  have  had  no  express  decisions  on 
the  subject." 

[S  20  as  reported^  substantially  as  enuctedJ] 

Original  note.  "§  17,  1  R.  L.  411,  with  the  addition  of  the  for- 
feitum." 

[S  21.  Same  as  enacted.].  Original  note.  "Necessary  to  qualify  the 
two  last  sections." 

[S  22.  Same  as  enacted,]  Original  note.  "§  3,  1  R.  L.  495,  varied 
only  as  to  the  excepted  case,  in  conformity  to  Title  1,  of  this  Chapter." 

[g  24.  Same  as  enacted;  except  the  words  "  or  shall  have  arrested 
judgment  upon  any  such  ezception,^^  before  "fte  may  he"  &c.  omitted  by 
the  legislature.]  OHghud  note.  "Declaratory  and  introductory  of  next 
section." 

[,^25.  Same  as  enacted.] 

Original  note.  "It  seems  settled  that  'where  an  indictment  whereon 
a  man  is  acquitted,  is  so  far  erroneous  that  no  good  judgment  could 
have  been  given,  the  acquittal  can  be  no  bar  to  a  subsequent  indict- 
ment,' for,  says  Hawkins,  1  book,  ch.  35,  %  8,  *  the  law  will  presume 
primn  facie  that  the  judges  would  not  have  given  a  judgment  which 
would  have  been  liable  to  be  reversed.'  A  fanciful  reason,  it  is  con- 
ceived, directly  contrary  to  the  fact.  For  if  the  defendant  has  taken 
no  exception  to  the  indictment,  it  is  very  certain  the  court  will  not. 
If  the  exception  is  made  and  overruled,  and  a  trial  is  had  upon  the 
merits,  it  is  obvious  the  defendant  will  be  twice  in  jeopardy,  if 
another  indictment  is  allowed.  He  has  been  acquitted  on  the  facts, 
dnd  that  should  terminate  the  prosecution ;  if  he  be  acquitted  upon 
any  exception  to  the  indictment,  he  has  not  been  tried  on  the  facts; 
or  if  he  arrests  the  judgment  for  any  defect,  after  conviction,  he  has 
not  been  in  jeopardy,  and  in  such  cases,  should  be  liable  to  be  retried. 
These  objects  have  been  aimed  at,  in  the  two  last  sections." 

.  [S  26.  Same  as  enacted.]  Original  note.  "This  is  a  principle  which 
has  sometimes  been  forgotten,  and  which  seems  worthy  of  being 
place^l  in  the  statute  book  for  information  and  for  reference." 

[S  28.  Same  as  ^  27  E.  S.] 

Original  note.  "Many  offences  in  this  Chapter  have  been  classed 
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and  arranged  according  to  their  enormity,  and  different  grades  of 
punishment  prescribed,  and  attempts  have  also  been  classed.  It 
would  be  burthensome  to  the  public,  and  harassing  to  the  accused,  to 
require  a  new  indictment  and  trial,  when  the  evidence  already  giv^ 
necessarily  relates  to  the  whole  offence." 

[§  29.  Same  as  ^  28  R.  S.  except  the  words  ''inferior  to  thatofwMA 
ie  was  acquittedj^^  before  ''nor  shaM  hs"  &c.;  and  "inferior^*'  before 
"degree^*^  in  the  last  liue,  stricken  out  by  the  legislature.] 

Origvud  note.  ''This  section  is  conformable  in  prindple  to  the  exist- 
ing law  as  to  different  degrees;  but  it  is  deemed  expedient  to  deelan 
it,  in  reference  to  the  different  degrees,  in  wbicli  various  offences  enn- 
Inerated  in  this  Chapter,  ai*e  classed.  It  is  new  as  to  attempts,  bat  is 
conceived  to  be  just,  on  the  same  principle." 

[§  30.  Same  as  enacted.] 
•  Ortgrtiurf  note.  "  The  term  felony  originally  imported  an  offenoe  for 
which  the  offender  tbifeited  his  fief  his  lands  and  tenements,  goods 
and  chattels.  4th  Black.  94.  Such  forfeitures  have  long  beea  abol- 
ished, and  the  term  has  really  no  signification  in  our  law.  It  is  fre- 
quently used  in  statutes,  and  it  is  therefore  desirable  to  give  it  a 
definite  meaning.  The  definition  proposed  is  conformable  to  the 
ix)mnion  imderstanding.*' 

[§  31.  Same  as  ^  32  B.  S.]     Original  note.  "  Necessary  to  give  rfect 
to  previous  sections." 
'    [S  32.  Same  as  ^  33  E.  S.] 

^  Original  note.  "  This  broad  and  comprehensive  definition  is  giy«n 
to  prevent  the  ennmemtion  of  each  particular  instrument  or  article 
that  may  be  the  subject  of  larceny,  robbery,  embezzlement,  or  obtoia- 
'ing  proi^erty  under  false  pretences.  The  ancient  idea  tliatiijfhtein 
action  were  not  subjects  of  larceny,  has  been  gradually  yielding  to 
the  extension  of  commerce,  the  increase  of  business,  and  the  neceBsi- 
ties  of  mankind,  until  at  last  we  have  begun  to  believe  tliat  aiiy  thing 
which  can  be  stolen,  and  which  is  of  value  to  the  owner,  should  to 
protected  by  the  law.  In  the  Title  of  larceny,  &c.,  the  stealing « 
public  papers,  is  provided  for,  without  reference  to  their  valwe,-  and 
to  the  other  cases,  (robbery,  an<l  obtaining  by  false  pretences,)  the  value 
of  such  papers  does  not  enter  into  tl)e  nature  of  this  offence." 

[S  33.  Same  as  §  34  E.  S.  Original  note.  "  The  general  term  *  pro- 
perty,' is  sometimes  used,  and  this  section  therefore  becomes  neces- 
sary." 

[§  34.  Same  as  ^  35  R.  S.]     Original  noU.  "  This  definition  saves 
'  the  repetition  of  « bodies  corporate  and  politic,'  which  so  frequently 
occur  in  our  statutes ;  while  it  includes  other  proprietors,  who  •» 
equally  exposed  to  depredations." 

[g  35.  Same  as  "^  36  B.  S.]  Original  note.  "Throughout  *^^*'^ 
ter,  the  intent,  necessary  to  constitute  crime,  has  been  declared  g»^ 
'-  erally,  to  defraud,  to  injure  or  to  cheat,  without  using  the  wsw 
epithets,  *  any  person  or  Inxly  corporate  or  politic,'  as  well  to  a^w 
their  repetition,  as  to  enlarge  the  description  of  the  subjects  of  cnn»' 
Hence  the  necessity  of  this  section." 
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"  CHAPTER  n." 

"OP  PROCEEDINGS  IN  CRIMINAL  CASES." 
"TrELB  I. —  O/prooeedingB  to  prevent  the  eomtmssion  ofcrimtieP 

[^  1.  Same  as  enacted.]  Original  note.  "  1  R.  L.  506,  ^  1,  extend- 
.ing  by  enumerating  the  officers  who  are  authorized  to  require  security 
of  this  nature." 

[5^2.  Same  as  enacted.] 

Original  note.  "lb.  extended.  By  the  common  law,  a  threat  t^ 
bam  the  complainant^s  house,  will  authorize  the  binding  over  of  the 
rparty ;  and  a  threat  to  hurt  the  cattle,  servants  or  other  goods,  entities 
the  party  to  a  special  writ  from  chancery,  to  the  sheriff,  commauding 
him  to  take  sureties  of  the  peace ;  Dalton,  ch.  116.  No  reason  is  per- 
ceived against  extending  to  such  cases  the  ordinary  reme<Iy,  whiclSt  is 
one  of  the  most  useiul  known  to  our  law.  Latter  part  of  section  new^ 
but  conformable  to  the  existing  practice."  \ 

{§  4.  Same  as  enacted.]  '  .. 

Original  note.  "  1  R.  L.  506,  ^  1.  It  would  seem  from,  a  recent 
decision,  1  Ohitty*s  Rep.,  278,  that  Justices  have  a  right  to  require 
security  for  any  length  of  time;  although  in  practice,  the  Complainant 
and  the  person  recognized,  usually  appear  at  the  next  session,  who 
inquire  into  the  circumstances  and  discharge  or  continue  the  recogni- 
zance. See  2  Dickinson,  Justice,  402.  This  course  prevents  abuses  lAr 
inferiof  magistrates,  furnishes  an  appeal  from  their  proceedings,  i^na 
enables  the  court  to  discharge  the  accused  if  the  reason  for  requiring 
aureties  has  ceased.  The  above  section  preserves  this  practice.  The 
provision  authorizing  sureties  for  good  behaviour,  omitted,  as  such 
cases  are  already  provided  for  in  Titles  2  and  5,  of  Chapter  20, 1st 
Part." 

[§  5,  6.  Same  as  enacted,  except  the  words  "  or  of  good  ftef/iaviowr," 
after  '^sureties  of  the  peacej**  iu  ^  6,  omitted  by  the  legislature.]  Ortgi- 
nal  note  to  §  6.  '*  New  in  this  case :  but  conformable  to  1  B.  L.  lilt, 
and  2  B.  L.  607."  ; 

[§  8.  Same  as  enacted.]  Original  note.  ''  Agreeable  to  the  existing 
law,  except  as  to  the  woras  '  or  to  do  any  injury  to  his  person  or  prp- 
perty.'  4  Bl.  Comm.  254." 

[S  9, 10.  Same  as  enacted.]  Original  note.  *'  C!onformable  to  jbhe 
practice,  and  useful  to  complete  the  proceedings." 

1%  11.  Same  as  enacted,  except  the  words  ^*  except  the  case  prih 
tided  for  by  the  ninth  sectionf''  inserted  by  the  legislature.]  Original 
note.  "  See  note  to  ^  13." 

[^  12, 13.  Same  as  enacted.] 

Original  note.  ''The  common  law  mode  of  prosecuting  for  the 
breach  of  a  recognizance  to  keep  the  peace,  seems  to  be  for  the  court 
to  estjreat  the  recognizance  on  proof  of  its  breach,  after  which  an 
action  of  debt  is  brought.  The  proceedings  provided  by  the  previous 
section,  seems  to  be  more  consonant  to  the  spirit  of  our  institutions*" 

\%  14.  Same  as  enacted.] 

Original  note.  ''The  provisions  of  the  English  statutes,  upon  which 
a  species  of  common  law  has  been  engrafted,  leave  this  power  very 
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much  in  the  dark;  *  inasmuch  as  it  is  become  difficult  to  define  hov 
far  it  shall  extend  and  wh^e  it  shall  stop/  2d  Dickinsoo,  Jnstioe, 
408.  Our  own  magistrates  are  often  misltMl,  and  the  personal  liberfjr 
of  the  citizen  may  be  very  unnecessarily  infringe.  The  cases  in 
^vhich  the  power  should  be  exercised,  are  enumerated,  and  there  is  no 
reason  for  leaving  anything  to  construction." 

"  TiTLB  II. —  0/  the  arre^  and  examination  of  offenders  /  their  eommitmenifor 
tried  and  letting  them  to  baiV^ 

[S  1.  Same  as  enacted,  except  ^^any  offenoe^  substituted  for  "crtwe," 
in  second  line.]  Original  note.  "Declaratory  as  to  all  but  supreme 
court  commissioners  and  assistant  justices." 

[S  2.  Same  as  enacted.]  Original  mte.  "  Conformable  to  jwictice 
and  to  2  R.  L.  507." 

[§  3.  Same  as  enacted,  except  the  words  *^  under  his  hafid,  «ntt^ 
mthoiit  seaJ^^^  inserted  by  the  legislature.]  Origijial  note.  '^  Dedara- 
tory." 

[§  4.  Same  as  enacted,  except  that  "special  justices,"  in  New  Y(At 
who  were  included  among  the  exceptions  in  the  report,  were  stricken 
out  by  the  legislature.]  Original  note.  "Conformable  to  ^  2, 1 B. L 
149,  except  as  to  county  judges,  of  the  degree  of  counsellor,  &e.,to 
the  existing  law." 

[§  5,  6.  Same  as  enacted.]  Original  note  to  ^6.  "  Latter  part  of 
^  2,  1  R.  L.  149,  varied  in  language  to  conform  to  similar  provision  in 
4-70,  of  Title  6,  Chap.  20,  1st  Part  R.  S. 

[5  7.  Same  as  enacted.]     Original  note.  "See  note  to  §  12." 
^  8  to  12.  Same  as  enacted.] 

Origifuil  note.  "  By  §  2,  1  R.  L.  149,  the  justice  indorsing  the  iw- 
rant,  is  authorized  to  take  the  examination  of  the  prisoner  and  let  him 
to  bail,  in  all  cases.  The  complainant  and  the  witnesses  for  tbe  prose- 
cution, being  absent,  it  is  not  perceived  how  the  justice  can  ascertain 
the  probable  guilt,  so  as  to  enable  him  to  determine  on  letting  to  bail; 
nor  does  the  advantage  of  taking  an  examination  appear.  For  mip- 
demeanors,  the  accused  may  siSely  be  allowed  to  give  toil;  but  In 
heinous  cases,  an  examination  of  the  witnesses  in  behalf  of  the  prose- 
cution, seems  as  just  to  the  accused,  as  it  is  indispensible  to  enable 
a  magistrate  to  discharge  his  duty.  The  preceding  five  sections  have 
been  prepared  upon  this  principle." 

[S  13, 14.  Same  as  enacted,  except  the  following  concluding  words 
of  ^  14,  omitted  by  the  legislature:  "fruf  such  counsel  shaB  mi  ^f^ 
mitted  to  interrupt  tJie  examination,  nor  to  object  to  any  questum  f^  ^ 
the  magistrate,  nor  to  put  any  question  to  the  prisons  during  Jkw  ««»• 
ination.^'     Originid note.  "New." 

.  {^  17.  Same  as  enacted,  except  the  concluding  words  "awi  «1hw  w 
imbsequent  proceedings  of  the  magistrate"  omitted  by  the  legislatnr^J 
Original  note.  "See  1  Chitty,  Cr.  Law,  89." 

[g  18.  Same  as  enacted,  to  and  including  *^  examination  is  *^^»'*  *2 
residue  of  the  section  as  enacted  was  added  by  the  legislature,  ww^ 
of  "oB  persons  other  tlian  th^  prisoner  and  his  counsel"]  OrigM 
note.  "New." 

'    [5  19  to  24.  Same  as  enacted.]     Original  note  to  §  22  awl  24.  **See 
1  Ohitty,  Orim.  Law,  91." 
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•  [§  26  to  31.  Same  as  enacted,  except  io  §  28,  the  words  ^^  and  in  the  -, 
dty  of  New  York  a  special  justice  or  an  iBssistant  justioe^'^  iuserted  by  , 
the  legislature.] 

Original  iiote.  ''The  three  last  sections  are  intended  as  a  substitute 
for  the  common  law  practice,  and  also  for  ^  12,  1  R.  L.  357,  and  ^  14, 
2  B.  L.  148— which  authorize  the  first  judge  of  a  county,  with  consent 
of  th^  attorney-general  or  district-attorney,  to  let  any  prisoner  to  bail 
in  the  same  manner  as  a  justice  of  the  supreme  court;  for  ^  7, 2  R.  L. 
157,  wliich  authorizes  the  courts  of  general  sessions  to  let  to  bail  pi;i- 
aoners  arrested  and  in  jail  for  suspicion  of  felony ;  and  for  "^  3,  2  R.  L. 
507,  which  empowers  any  two  justices  of  the  peace,  jointly,  out  of  ses-  ' 
aions,  to  let  to  bail  prisoners  in  jail,  'on  suspicion  of  felony,'  to  ap- 
pear at  the  next  court,  &c.  The  powers  of  magistrates  under  the^e 
provisions,  are  exceedingly  indefinite,  and  give  rise  to  much  difticult;y 
in  practice.  The  provision  proposed,  conforms  substantially  to  tile 
exposition  of  the  statute  given  in  1  Ghitty ,  Grim.  Law,  p.  96." 

*'  Tttlb  in. —  Of  trials  far  offences  before  courts  of  special  sessions  of  the  peacd!'* 

•*  Article  I.  —  0/  iridU  he/ore  courts  of  specicd  sessions,  held  in  any  county  of  this  siate^  except 
in  the  city  and  county  of  Ne\o  York." 

[g  1.  Original  note.  "2  R.  L.  508,  §  4,  varied  in  defining  more  par-' 
ticularly  the  cases  in  which  the  jurisdiction  may  be  exercised."] 

[g  5. "Same  as  ^  7  R.  S.]     Original  note.  "Partly  new  in  terms."   ' 
§  6,  7.  Same  as  §  8,  9  R.  S.  except  in  %  9,  the  words  ''either  to  the*' 
complainant  or^''  after  "fein,"  inserted  by  the  legislature.]     Original 
note.  "The  words  'or  marshal,^  in  %  7,  new."  I 

£§  11.  Same  as  enacted  §  13  R.  S.  except  the  words  "the  constable 
to  sumniony*'  after  "directing,'^  inserted  by  the  legislature.]  Original 
note.  "New." 

[g  13.  Same  as  enacted  §  15  R.  S.  except  the  words  "unless  dis-' 
charged  hy  th^  courty^^  added  by  the  legislature.]     Original  note.  "§  47 
above  cited."  ' 

[S  16,  17.  Same  as  §  18, 19  R.  S.  except  the  fine  reported  "one  hun-^ 
dred  dollars,^^  in  §  17.    Original  note.  "Fine  increased  from  $25." 

[g  18,  19.  Same  as  ^  20,  21  R.  S.]  Original  note.  "The  words  *  there' 
to  remain  in  like  manner  ^  and,  for  the  same  time^  as  ifcommitted  on  a  jus- 
tice's execution  in  a  civil  cause,'  new." 

"Articie  IL — 0/  trials  be/ore  courts  of  special  sessions  in  the  city  and  county  of  New  York.'* 

Preliminary  note.  "The  attention  of  the  Revisers  has  been  repeat- 
edly called  to  the  necessity  of  some  provisions  for  the  trial  of  minor, 
offences  in  New  York.  Doubts  with  respect  .to  the  extent  of  their, 
powers,  having  arisen,  the  police  justices  of  that  city  have  not,  for 
several  years,  tried  any  petit  larceny  or  any  misdemeanor.  The  cop- 
sequence  has  been — that  the  jails  have  been  crowded  with  persons 
accused  of  minor  offences,  waiting  their  trial  at  the  general  ses- 
sions ;  that  either  from  the  pressure  of  their  business,  or  from  an  uii- 
willingness  to  lose  their  time,  prosecutors  and  witnesses  fail  to  attend, 
before  the  grand  jury;  or  if  an  indictment  be  found,  from  the  same 
causes,  they  omit  to  attend  the  court  of  geneial  sessions,  day  atler 
day,  waiting  for  the  trial;  that  the  guilty  thus  escai)e  punishment; 
and  that  the  innocent,  or  those  comparatively  innocent,  are,  fronv 
v.— 104  ^         T 
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their  association  with  criminals  of  every  hne,  hardened  in  crime,  and 
rendered  infinitely  more  dangerous  to  community.  No  departmentof 
criminal  jurisprudence  or  practice,  calls  more  loudly  for  reform.  A 
late  presentment  of  a  very  intelligent  grand  jnry  in  that  city,  exhibits 
the  existing  evils  and  points  out  the  remedies.  Information  receivei 
from  the  police  magistrates,  confirms  that  statement,  and  furnishes 
the  means  of  effecting  the  objects  contemplated.  By  the  new  consti- 
tution. Article  7,  section  7,  petit  larceny,  and  offences  not  capital  or 
infamous,  may  be  tried  without  a  jury.  It  is  conceived  that  thisprio- 
ciple  should  be  applieil  to  the  city  of  New  Yoik,  whatever  may  belts 
application  in  other  counties.  The  reasons  of  public  policy,  sod 
the  necessity  of  the  provision  to  avoid  the  evils  already  ennmerate4 
decidedly  outweigh  other  considerations.  The  constant  influx  and 
departure  of  strangers,  and  the  miscellaneous  character  of  the  popula- 
tion, in  a  great  city,  require  very  different  provisions  firom  those  whiek 
might  be  suitable  to  the  country. 

''A  summary  trial  is  therefore  proposed,  in  order  to  avoid  the  evils 
which  have  been  stated;  while  the  right  of  trial  by  jury  is  preserved 
if  the  party  claims  it  by  an  appeal. 

"  From  the  best  information,  it  is  believed  that  it  would  be  inexpe- 
dient to  authorize  the  special  sessions  to  siunmon  a  jury.  That  duty 
is  now  exceedingly  severe  upon  the  citizens,  who  are  obliged  to  attend 
as  jurors,  the  four  different  courts  of  record,  the  five  justices*  ward 
courts,  and  the  marine  court;  while  experience  demonstrates  that  ia 
the  inferior  courts,  the  selection  of  jurors  is  little  calculated  to  inspire 
confidence  or  insure  justice." 

[§  20.  Same  as  §  22  R.  S.  except  the  words  ''iwr  uponai^p^ 
officer y''  after  "riotausly,^^  omitted  by  the  legislature.]  OrigkiaiM^ 
*' Conformable  to  §  4,  2  B.  L.  507,  and  new  constitution." 

[S  22.  Same  as  §  25  K.  S.] 

Original  note.  "The  41st  section  of  the  act  concerning  New  York, 
2  R.  L.  358,  gives  to  the  police  justices  the  like  powers  that  are  exer- 
cised by  justices  of  counties;  and  in  ^  4,  2  B.  L.  507,  justices  of 
counties  are  authorized  to  hold  special  sessions,  but  they  cannot  fine 
beyond  $25,  or  imprison  for  more  than  six  months.  The  same  limrtar 
tion  would  of  coui'se  apply  to  the  police  justices  of  New  York.  B«* 
if  they  are  deemed  competent  to  hold  a  court  for  the  trial  of  the 
offender,  it  is  not  perceived  why  they  should  not  be  equally  compe- 
tent to  exercise  the  discretion  vested  bv  law  in  other  courts."  ^ 

[§  28.  Same  as  ^  30  R.  S.  except  the  words  after  "iwrfif  #^ 
added  by  the  legislature.]     Original  mte.  "This  provision  is  neoajj 
sary,  as  well  to  secure  regularity  in  tiie  proceedings,  as  to  alfcw 
evidence  upon  an  indictment  for  a  second  offence." 

"  Articlk  IV. — 0/  certioraris  to  courts  of  special  sessions,^* 

[5  40.  Same  as  §  42  R.  S.  and  as  ^  44  of  this  edition.] 
Original  note.  "This  and  the  fifteen  following  sections  are  ncir. 
Convictions  had  before  courts  of  special  sessions  are  reviewed  by  tw 
supreme  court,  by  virtue  of  the  general  supervisory  powers  of  to^ 
court  over  inferior  jurisdictions.  Accoitling  to  the  common  law, «» 
believed  that  the  supreme  court  have  no  i)ower  to  compel  a  '^^'".^ 
the  evidence,  nor  to  reverse  such  a  conviction  for  a  defect  w  ^ 
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proofs;  but  a  practice  of  this  sort  seems  to  have  grown  up  of  late 
years*  To  define  and  limit,  the  powers  of  the  court ;  to  simplify  the 
eoarse  of  procee<lii]g;  and  to  save  tne  defendant  from  imprisonment 
whilst  the  question  is  pending ;  are  the  leading  objects  of  the  follow- 
ing provisions." 

"TiTLB  IV. —  0/ indictments  and  proceedings  before  trial,^^ 
"  Artiols  L^^O/  the  return  and  summoning  of  grand  juries^  their  powers  and  duUeeJ* 

£§  1.  Same  as  enacted.] 

Origmal  iiote.  "^  1,  act  of  1827,  p.  312,  which  directs  the  number 
to  be  selected,  to  be  not  less  than  double,  nor  more  than  foiir  times 
the  number  of  grand  jurors  required  for  the  different  courts  during 
the  year.  This  is  quite  indefinite,  and  makes  no  pwvision  for  special 
sessions  of  courts  of  oyer  and  terminer.  In  every  county,  there  will 
be  two  courts  of  oyer  and  terminer;  and  in  most  counties,  four  courts 
of  general  sessions,  during  the  year.  As  twenty-three  persons  ouly 
are  required  to  form  a  grand  jury,  138  would  be  sufficient  for  one 
year.  If  300  be  returned,  there  will  be  more  than  double  the  names 
required,  from  which  to  draw;  an  adequate  number  it  is  conceived  to 
insure  impartiality." 

f  §  2.  Same  as  enacted.]  Orxgbwl  note.  "  The  number  is  supposed 
to  be  adequate." 

'  [g  3,  4.  Same  as  enacted.]  Original  note  to  §  4.  "^  28,  1  R.  L.  335, 
extends  the  exemption  of  members  of  uniform  companies,  firemen, 
workmen  in  manufactories,  &c.,  to  grand  juries." 

[§  5.  Same  as  enacted.  Original  note.  "§  1,  varied  in  fixing  a  time 
within  which  the  list  shall  be  filed." 

[5  tt  to  9.  Same  as  enacted.  Original  note.  "Tlie  three  last  sections 
are  new,  and  are  intended  to  prevent  any  hazard  of  the  number  of 
grand  jurors  being  too  small." 

[g  10,  11.  Same  as  enacted.]  Original  note  to  %  11.  *•  Details  car- 
ried out  from  provisions  of  ch.  7,  Part  3." 

[§12.  Same  as  enacted.]  Original  note.  "  Conformable  to  the  mode 
of  summoning  petit  jurors,  1  R.  L.  331." 

[S  13  to  19.  Same  as  enacted.] 

Original  note  to  %\9.  "The  preceding  is  proposed  as  a  substitute 
for  the  provision  in  %  2,  of  the  act  of  1827,  which  directs  the  clerk 
alone  to  draw  from  the  new  list,  although  there  shall  not  be  sufficient 
time  to  notify  the  jurors.  That  power  may  be  much  abused;  and 
gmnd  jurors  should  have  reasonable  notice  to  prepare  for  their 
attendance." 

[%  21,  22.  Same  as  enacted.] 

Original  note  to  ^  22.  **  Difficulties  have  happened,  and  may  again 
occur,  under  the  new  system,  in  drawing  from  a  sufficient  numl)er  of 
names;  and  sometimes  there  have  been  no  nanies  from  which  to 
draw.  The  three  last  sections  are  proposed  to  avoid  and  ]>revent  any 
difficulty." 

[§  23,  24»  Same  as  enacted,  except  in  %  24,  "forth^vith''  inserted  by 
the  legislature.]  Original  note.  "  Notwithstanding  all  the  former  pro- 
visions, it  may  happen  that  a  grand  jury  may  not  attend;  and  the 
administration  of  justice  might  be  obstructed,  if  the  court  had  no 
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power  to  order  a  jiiry.    It  is  conceived  that  such  a  power  is  impliedly 
abi-ogated  by  the  act  of  1827." 

[g  25.  Same  as  enacted.]  Original  note.  "By  ^  4,  2  B.  L.  ISO,  a 
precept  is  required  to  be  issued  to  siimmou  a  grand  jury  for  the  gene- 
ral sessions.  This  is  quite  unnecessary,  and  is  superseded  by  the 
foregoing  section." 

jra  26.  Same  as  enacted.] 

Origi)ial  note,  '^Tbe  common  law  rule  is  that  there  shall  not  be' 
more  than  twenty-three  and  not  less  than  twelve,  to  form  a  grand 
jury.  It  is  conceived  there  ought  at  least  to  be  sixteen;  otherwise  it 
will  be  in  the  power  of  any  juror,  if  there  be  but  twelve,  to  defeats 
bill.  The  residue  of  the  section  is  declaratory,  and  the  latter  pait 
removes  a  doubt." 

[S  27,  28.  Same  as  enacted.] 

Original  note  to  §  28.  "Hawk.  b.  2,  ch.  25,  ^  16,  says,  *it  seems 
that  any  person  under  prosecution,  may  challenge  any  of  the  persons 
returned  on  a  grand  jury.'  In  the  prosecution  against  A.  Burr,  chal- 
lenges of  this  kind,  and  to  the  array,  were  allowed.  Some  pro\  mod 
on  the  subject  seems  indispensable;  and  those  proposed  in  the  two 
last  sections,  appear  to  be  sufficient  to  protect  the  accused,  while  tbey 
will  prevent  the  interminable  difficulties  of  challenges  to  the  array,  or 
to  the  persons  of  grand  jurors  on  account  of  any  legal  exception  which 
might  be  made  to  petit  jurors." 

[S  29,  30.  Same  as  enacted.] 

Original  n4>te  to  §  30.  "A  clerk  has  been  found  in  practice  very 
useful ;  his  minutes  frequently  prevent  mistakes,  and  enable  the  disr 
trict  attorney  to  draw  an  indictment  according  to  the  facts.  It  is  left 
discretionary  with  the  jury  in  the  above  section;  but  it  is  believed 
that  it  ought  to  be  required." 

[§  31.  Same  as  enacted.] 

Original  note.  "The  general  oath  of  grand  jurors,  in  terms  admits 
of  an  exception;  and  yet  that  specified  in  this  section,  is  admitted,' 
1  Ohitty,  317,  although  jiurors  sometimes  are  very  reluctant,  and 
doubt  the  power  of  the  court  to  dispense  with  their  oath.  The  latter 
part  of  the  section  is  declaratory,  and  is  supposed  ought  to  lie  in  our 
statutes." 

[S  32,  33.  Same  as  enacted.] 

Original  note.  "  Collisions  have  sometimes  arisen  between  the  dis- 
trict attorney  and  a  grand  jury,  respecting  their  relative  powers  and 
duties,  which  it  is  desirable  to  prevent.  The  two  last  sections  are 
believed  to  contain  just  and  salutary  provisions,  as  well  to  promote 
justice,  as  to  protect  the  deliberations  of  the  grand  jury.  In  England 
the  prosecutor  is  allowed  to  attend  the  grand  jury,  in  order  toconduot 
the  evidence  on  the  part  of  the  crown,  4  Ohitty 's  Black.  304,  exi^t 
in  the  King's  bench,  where  an  officer  is  ai)pointed  expressly  fox  aiji! 
purpose,  called  the  clerk  of  the  grand  juries."  ^ . 

[§  34,  35.  Same  as  enacted.] 

Original  note.   "By  the  common  law,  the  criminal  courts  have 
power  to  order  a  new  grand  jury,  in  the  case  specified  in  the  preced- 
ing sections,  2  Hale,  156.    But,  as  under  the  provisions  of  the  act  of ' 
1827,  incorporated  in  this  Article,  the  grand  jurors  are  to  be  returned, 
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e  4rawn  and  summoned,  in  a  particular  manner,  and  at  prescribed 
times;  tlie  common  law  power,  is  impliedly  abrogated.  Hence  the 
necessity  of  the  above  provisions." 

"Article  II. —  0/ indictmeniSj  and  proceedings  thereon** 

[§36.  Same  as  enacted.]  Original  note.  "Declaratory  of  the  num- 
ber necessary  to  find  a  bill  (4  Black.  306),  which  is  known  to  have 
been  sometimes  disregarded,  through  want  of  Information  on  the 
subject." 

[g  37.  Same  as  enacted.     Original  note.  "  ^  7, 1  R.  L.  187,  varied 
in  changing  the  exception  of  murder  into  an  afiSnnative  i)roposition, 
and  more  precisely  declaring  the  other  exception." 
•  [S  38.  Same  as  enacted,  except  the  words  "for  a  fdonyj'^  inserted 
by  the  legislature.] 

Origirml  note.  "§  5,  act  of  1824,  p.  315,  requires  indictments  to  be 
filed  after  conviction;  but  it  may  often  be  essential  to  a  defendant  to 
see  them  before  trial.  If  indictments  are  public  records,  it  is  not  per- 
ceived how  access  to  them  can  be  refused  to  any  citizen ;  and  thus 
persons  indicted  are  apprised  of  the  fact  and  have  an  opportunity  to 
escape.  To  prevent  such  a  consequence,  district  attorneys  have  been 
obliged  to  keep  the  indictments  in  their  own  possession ;  a  hazardous 
practice.  The  above  section  will  prevent  the  mischief  of  their  being 
exposed,  and  preserve  them  in  the  hands  of  the  proper  officer." 

[g  39,  40,  41.  Same  as  enacted,  except  the  words  *'for  a  felony^''  in 
^  39,  inserted  by  the  legislature.] 

Original  note.  "Practical  experience  has  suggested  the  necessity  of 
some  provision  on  the  subject  embraced  in  the  three  la«t  sections.  It 
is  a  general  belief  among  grand  jurors  that  their  oath  does  not  extend 
to  the  fact  of  an  indictment  being  found;  and  constables  attending 
them,  are  frequently  incautious  in  conversation." 

£§  42.  Same  as  enacted.]  Original  note.  '^Defendants  should  not 
be  held  to  bail  ou  distinct  prosecutions  for  the  same  matter,  or  sub- 
jected to  various  indictments.  The  principle  of  this  section  is  be- 
lieved to  be  conformable  to  common  law.  See  Ohitty,  Orim.  Law,  325 
and  447." 

[§  43.  Same  as  enacted.]  Original  note.  "New;  in  analogy  to  the 
rule  which  allows  a  prosecution  for  theft  in  any  county  where 
the  stolen  goods  shall  be  earned.    There  is  a  similar  English  statute." 

[^  44.  Same  as  enacted.] 

Uriginul  note.  "  Serious  inconvenience  has  been  felt  in  prosecuting 
fbr  oflFences  committed  on  board  vessels  navigating  the  Hudson.  In 
the  first  place,  it  is  often  difficult  to  tell  precisely  in  what  county  it 
was  committed.  When  that  is  ascertained,  the  vessel  must  stop  to 
l^nd  the  offenders  and  the  witnesses,  which,  in  ordinary  cases,  is 
inipossible.  They  must  then  be  sent  from  the  port  of  arrival  to  the 
proper  county.  The  difficulty  attending  this  will, -in  most  instances, 
effectually  prevent  prosecution.  The  place  of  arrival  is  generally  the 
most  convenient  to  all  parties,  although  it  may  sometmies  happen 
that  an  intermediate  port  may  be  convenient.  The  above  section  is 
prepared  to  meet  the  different  cases,  and  is  founded  upon  a  similar 
English  act.  Vessels  on  csmals  are  included  as  being  within  the  poli- 
cy o^  the  provision,  and  leally  requiring  it  more  than  other  vessels." 
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[$45.  Same  as  enacted.]  Original' note.  ''New;  deoned  a  veiy 
necessary  proviso." 

[§46.  Same  as  enacted.]  Original  note.  "It  is  sometimes  exceed- 
ingly difficult  to  name  all  the  owners  of  property  stol^i;  and  fh% 
practice  of  averring  it  to  belong  to  some  person  unknown,  is  hazard- 
ous to  the  defendant,  and  sometimes  to  the  prosecutor.*' 

[§•47,  48,  49.  Same  as  enacted.]  Original  note.  "1st  part  of  §  6, 1 
E.  L.  496.  The  residue  of  this  section  is  contained  in  ^  72,  Title  3,  of 
Chapter  1,  of  this  Part." 

[g  50.  Same  as  enacted.]  Original  note.  "  ^  2,  1  B.  L.  408,  supposes 
the  offender  to  be  indicted  for  larceny,  and  then  authorizes  a  ptmisb- 
ment  for  robbery,  &c.  It  is  conceived  that  he  should  be  indicted  at 
once  for  the  offence  for  which  he  is  to  be  punished." 

[S  51.  Same  as  enacted.]  Original  note.  "As  convictions  or  acquit- 
tals of  the  highest  degree  of  any  offence,  bar  subsequent  prosecutions 
for  any  inferior  degree,  it  will  be  very  useftil  to  allow  those  degrees^ 
which  the  public  prosecutor  means  to  rely  upon,  to  be  stated  hi  the 
indictment.  It  is  i)robable  such  is  the  existing  rule ;  see  1  Chitty, 
248." 

[§  52.  Same  as  enacted.] 

Original  note.  "2d  subdivision  is  like  ^  13, 1 R.  L.  497.    The  1st,  3d 
and  4th  subdivisions  are  new.    By  the  common  law,  additions  were 
not  necessary  in  felonies:  1  Ohitty,  Orim.  Law  446.    They  were  made 
necessary  by  statute  1  Hen.  V,  ch.  5.    In  our  country  they  are  worse 
than  superfluous.    As  to  the  3d  subdivision,  the  criminal  books  are  fiiO ' 
of  cases  and  learned  disquisitions,  upon  the  question  where  it  is  neces- 
sary to  insert  'contra  formam  statuti,^  and  where  it  must  be  'ctmfra 
formam  statutorum.'    See  1  Ohitty,  238i    Some  writers  recommend  an 
abbreviation,  thus,  *  contra  formam  statut."  so  as  to  leave  it  doubtful 
whether  there  be  one  or  several  statutes!    Much  debate  appears  in 
the  books,  upon  the  point,  whether  if  a  punishment  be  prescribed  by 
statute  for  a  common  law  offence,  it  is  still  necessarj'  to  conclude 
against  the  statute  ?    It  is  conceived  that  these  w<nrds  are  not  of  any 
importance;  certainly  not  so  much  as  the  phrase  *with  fi»ro6  and 
arms,'  and  that  the  rule  requiring  them  only  gives  occasion  to  cavU, 
procrastination  and  sometimes  the  defeat  of  justice.    Everyman  is  as 
nxuch  bound  to  know  the  statute  law  as  the  common  law.    The  fourth- 
subdivision  is  in  the  spirit  of  ^  13,  before  referred  to,  and  of  ^  8, 1  * 
E.  L.  146." 

[g  63.  Same  as  enacted.]    Original  note.  "^  4,  1  B.  K  145,  made 
general  and  qualified." 
.  [§  54.  Same  aa  enacted.]  •  > 

Original  note.  "It  is  conceived  that  after  graud  juries  havefontid^ 
bills  on  their  oaths,  such  a  presumption  of  guilt  arises,  that  the  pros^* 
cution  of  the  offence  should  not  rest  in  the  discretion  of  any  <^oa^' 
without  the  sanction  of  the  court.  It  may  be  abused,  and  there  esff* 
be  no  difficulty  in  obtaining  the  leave  of  the  court  in  eases  where  tt^ 
should  be  granted."  ' 

'  [S  55.  Same  as  enacted.] 

Original  note.  "This  will  allow  bench  warrants  to  be  issued  by  ft' 
smgle  judge  during  court;  white  it  will  prevent  the^  bang  issued  ib' 
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Taoatian  by  a  justioa  It  is  conceived  that  tbe  disix^tion  of  taking 
bail  on  indictiuente,  should  be  vested  exclusively  in  the  officeis  enii- 
nierated  in  t^is  section.  But  if  warrants  are  issued  by  justices,  they 
must  necessarily  have  the  power  of  letting  to  bail." 

[S  56,  57,  58.  Same  as  enacted.] 

Original  note  to  ^  58.  ^^^  7,  2  B.  L.  151,  gives  the  sessions  power  to 
iQt  to  bail  persons  arrested  'ou  suspicion  of  felony.'  If  this  includes 
persons  indicted,  it  is  conceived  it  should  be  limited  to  such  oftldnces 
as  the  court  may  try.  ^  3,  2  B.  L.  507,  gives  a  like  power  to  two  jus- 
tices out  of  sessions,  to  let  to  bail  'persons  arrested  and  in  jail  on  sus- 
picion of  felony.'  The  extent  of  this  power  is  very  doubtftil,  and  has 
given  rise  to  much  difBculty;  an  attempt  to  define  and  limit  it  is 
made  in  the  preceding  sections." 

,  [S  59.  Same  as  enacted,  except  that  the  legislature  inserted  ^^ar  any 
proceedifig  before  the  general  sessions  shdU  be  instituted,^'}  Original 
npte.  1  B.  L.  497,  <J  12,  varied  as  to  payment  of  fees." 

[S  61  to  04.  Same  as  enacted.  Original  note  to  ^  64.  "The  preced- 
ing five  sections  are  taken  substantially  from  ^  11  and  12, 1  B.  L.  497, 
atid  ^  10,  2  B.  L.  147,  with  such  variations  only  as  seemed  necessary 
to  express  the  intent." 

^  [g  65.  Same  as  enacted,  except  the  words  "  wAo  sMU  be  in  prison  at 
the  time,''  reported  after  ^Hndictmentj''  omitted  by  the  legislature.} 

Original  note.  ''It  has  been  held  that  defendants  in  misdemeanors 
\rere  bound  to  pay  witnesses'  fees,  but  not  in  cases  of  felony.  It  is 
l;nown  that  witnesses  on  the  part  of  the  state  are  compensated  for 
attendance  only  in  certain  special  cases.  To  require  prisoners  to  ad- 
vance fees  to  witnesses  as  a  pre-requisite  to  their  attendance,  wiU 
otteu  amount  to  a  denial  of  justice." 

'  {^  66.  Same  as  enacted,  except  the  words  **  on  payment  of  the  costs 
whtcJk  have  accrued,"  inserted  by  the  legislature.]  ()rigin€d  note,  "^  19, 
1  B.  L.  499,  enlarged  by  giving  the  same  power  to  a  county  judge; 
ill  order  to  provide  for  the  absence  of  the  justice,  and  for  other  cases." 

[§  67.  Same  as  enacted.]  Original  note.  "New;  supposed  useful 
to  preserve  the  evidence." 

[S  68,  69.  Same  as  enacted,  except  in  ^  69  the  words  *^  whilst  in  the 
execution  of  the  duties  of  his  office,"  inserted  by  the  l^islature.]  Origi- 
nal note.  "^  19,  omitting  'not  being  an  infEunous  crime,'  as  sufficiently 
embraced  by  the  3d  subdivision." 

[§  70.  Same  as  enacted.] 
;  Originai  note^  "^1  and  2, 1  B.  L.  494,  as  to  standing  mute,  ex- 
tended so  as  to  reach  all  cases  where  the  defendant  does  not  confess 
the  accusation.  To  the  present  form  of  arraignment,  an  objection  has 
been  made,  that  to  entitle  the  accused,  who  is  guilty  of  the  offence 
alleged,  or  any  part  of  it,  to  the  benefit  of  a  trial,  he  must  assert  a 
falsehood ;  as  a  qualified  plea  is  not  admitted..  As  we  have  long  since 
exploded  the  idea  of  requiring  a  defendant  to  accuse  himself,  the  only 
legitimate  objects  of  an  arraignment,  are  to  ascertain  the  identity 
of  the  party,  and  to  know  whether  he  demands  a  trial.  It  is  not 
perceived  why  that  may  not  be  lietter  attained,  by  asking  directly 
t^o  question  itself,  than  by  a  circuitous  and  indirect  inquiry,  the  real 
meaning  of  whieh  is  precisely  the  same,  but  which  is  understood  by 
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umny  in  its  literal  sense.  For  these  reasons  the  mode  of  axraigs- 
meut  contained  in  the  above  section  is  proposed." 

1%  71.  Same  as  enacted.]  Original  note.  *'  ^  23, 1 B.  L.  524 ;  foimded 
on  4  and  5  Anne,  cb.  16,  ^  11,  which  has  been  construed  to  extend  to 
pleas  to  indictments;  3  Burr.  1617.    2  Strange,  1161." 

.[S  72.  Same  as  enacted.]  Original  note.  "^  8,  1  B.  L.  496,  seems 
necessary  to  be  retained,  in  order  to  avoid  the  effect  of  the  common 
law  rule  as  to  foreign  pleas." 

**  Articlb  IIL — Of  the  removal  of  indictments  h^bre  trial  or  judgment'* 

[S  77.  Same  as  §  79  B.  S.]  Original  note.  "lb.  Amount  of  pen- 
alty of  recognizance  omitted,  and  left  discretionary:  by  which  ^  20  <tf 
the  act  of  1823,  p.  216,  becomes  unnecessary.  Varied  also,  so  as  not 
to  require  any  recognizance  from  a  prisoner  in  confinement.'' 

[S  78.  Same  as  f  80  B.  S.l    Original  note.  "lb.    Slightly  varied." 
•[§  79.  Same  as  ^  81  B.  S.J    Original  note.  "The  previous  sections 
wholly  supersede  the  necessity  of  any  certiorari,  which  was  allowed 
by  1  B.  L.  141,  §  4." 

.  [§  80.  Same  as  ^  82  B.  S.]  Original  note.  "It  is  conceived  that 
iuob  indictments  ought  not  to  be  removed  from  courts  of  oyer  and 
terminer,  by  a  supreme  court  commissioner.  The  only  case  where  a 
removal  can  be  nece^ssary,  is  to  take  the  opinion  of  the  supreme  court 
npon  a  question  of  law ;  which  ought  to  l>e  submitted  to  the  examina- 
tion of  our  most  responsible  officers,  before  the  ordinary  course  of 
Justice  is  interrupted." 

[§  81.  Same  as  ^  83  B.  S.]  OHgUud  note.  "§  4, 1  B.  L.  141,  varied 
in  foiou,  but  retaining  the  substance,  except  as  to  the  amoimt  of  the 
penalty." 

»  £§82.  Same  as  ^  84  B.  S.]  Original  note.  "  Intended  to  vary  the  mle 
ip  ^  4,  1  B.  Ia  141,  which  allows  the  defendant  to  carry  down  the 
indictment;  an  inconvenient  rule,  occasioning  much  perplexity." 

:($  83,  84.  Same  as  ^  73,  74  B.  S.;  having  been  transfened  by  the 
legislature  to  Article  2  of  this  Title.] 

Original  note.  "  In  England,  testimony  cannot  be  taken  in  a  criminal 
case,  by  commission,  without  the  consent  of  the  prosecntor  and  the 
defendant;  1  Ohitty  Crim.  Law,  612.  But  in  this  state,  the  supreme 
oourt  has  repeatedly  exercised  the  power  of  issuing  commissions  in 
qrimiual  cases.  And  when  the  testimony  of  a  foreign  witness  is 
essential,  the  course  is,  to  remove  the  indictment  by  certiorari  to  the 
supi'cme  court,  and  then  apply  for  a  commission.  The  exercise  of 
this  power  may  often  be  of  vital  importance  to  a  defendant,  and  it  is 
conceived  he  should  be  permitted  to  avail  himself  of  it,  without  ginng 
tihrough  the  circuitous  course  now  practised.  And  no  possible  danger 
is  apprehended  from  any  abuse  of  the  power  by  the  court.  The  saui^ 
necessity  does  not  seem  to  exist  for  allowing  commissions  in  beiudf' 
of  the  prosecution,  in  tiie  first  instance.  But  if  a  defendant  examines 
foreign  witnesses,  there  should  be  a  reciprocal  right  in  the  pnUie 
prosecutor  to  explain  and  controvert  their  testimony.  The  two  pre« 
ceding  sections  will  attain  these  objects." 

[S  85.  Same  as  ^  75  B.  S.] 
*  Original  nate.   "No  good  reason  is  perodved.why  a  defeodiuit, 
charged  with  an  ofi'ence  involving  his  personal  liberty  and  liis  leputa- 
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i         tion,  shonM  not  have  the  same  opportunity  to  avail  himself  of  ^ 
testimony  of  a  sick  witness,  as  a  party  in  a  civil  suit.'*  « 

•*TiTLB  V. —  0/  trials  far  offences;  Mils  of  excq>tum;  and  other  proceed^g^ 

incident  to  trial. 

[§  1  to  4.  Same  as  enacted.] 

Original  note  to  %  ^.  *'It  is  supposed  that  in  a  criminal  case  the 
^used  should  in  all  cases  be  entitled  to  have  at  least  twenty-four 
names  in  the  box,  from  which  the  jury  is  selected.  Otherwise,  the 
persons  summoned  by  the  sheriff  must  serve,  unless  a  challenge  caii 
be  established,  which  is  frequently  most  difficult.  The  chances  of 
impartial  juries  will  be  multiplied,  and  the  danger  of  prejudice  or  biai^ 
against  the  accused,  will  be  ^minished,  by  having  a  body  from  whien 
a  selection  by  lot  is  to  be  made." 

[§  5  to  12.  Same  as  enacted,  except  in  ^  9  the  words  '*  ten  years  or 
tmy  longer  time,^^  substituted  for  ^'for  Zi/?,  either  absolutely  or  in  the 
idiecreHon  of  the  courU^^I 

Original  note.  "Latter  part  of  %  28,  1  E.  L.  338,  which  relates  tQ 
Quakers,  extended  to  all  persons  having  the  same  scruples,  whidi 
many  other  sects  entertain;  and  extended  also  so  as  to  make  it  a 
ground  of  challenge  on  the  part  of  the  prosecution,  in  order  to  pre- 
vent persons  having  such  scruples  from  serving,  instead  of  leaving  i( 
to  suit  their  convenience,  or  their  own  feelings  towards  the  accused.'^ 

[S  13.  Same  as  enacted,  except  the  words  ^^ for  any  offence^^^  in  the 
last  sentence  of  the  ^,  reported  before  ^^ shall  he  admitted^^^  &c.  omitted 
by  the  legislature.] 

Original  note.  **  From  the  language  of  Blackstone,  in  his  4th  volume, 
p.  375,  it  would  seem  that  in  cases  of  misdemeanor,  the  defendant 
may  be  tried  in  his  absence,  if  he  has  once  appeared.  1st  Chitty's 
Orinu  Law,  411,  532,  seems  to  supi)08e  that  in  such  cases  an  attoiney 
appears  for  the  defendant.  It  is  conceived  that  if  the  defendant  is 
taken  on  a  bench  wairant,  it  is  the  business  of  the  proper  officer  to 
see  that  sufficient  security  for  his  appearance  is  taken.  The  forfeiture 
of  that  security,  is  the  just  consequences  of  a  default;  but  to  try  a 
man  on  a  serious  charge,  affecting  his  personal  liberty,  in  his  absence, 
and  when  no  one  appears  in  his  behalf,  seems  altogether  dispropor* 
tionate  to  his  delinquency.  In  the  subsequent  Title  7,  provision  will 
be  made  for  proceeding  to  outlawry,  in  such  cases,  so  as  to  ensure  ail 
appearance.  This  it  is  conceived  will  be  better  than  to  try  him  in  his 
absence.  Latter  part  of  this  ^  is  from  ^  11, 1  B.  L.  496.'* 
^   1$  14.  Same  as  enacted.] 

Oriffinai  note.  *'  Chapters  7  and  8,  of  the  3d  Part,  relate  only  to  civil 
eases.  This  section  becomes  necessary  in  order  to  avoid  the  repetit1oi| 
of  the  various  provisions  embraced  in  it,  and  which  are  equally  appli* 
OaMe  to  criminal  cases.'' 

r  [S  15  «8  reported^  partly  en4X4Sted  in  %  16  B*  8^ 
r  Original  note.  ''^5,  1  E.  L.  145,  as  to  treason,  extended  to  con^ 
spiracy,  as  being  equally  within  the  principle,  in  conformity  to  ^  12  of 
Title  6,  Chapter  1,  of  this  Part." 

[§  16.  Same  as  ^  15  B.  S.] 
/  [S 17.  Same  as  ^  18  B.  S.,  with  the  following  addition,  whicb  wa0 
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omitted:  ''without  evidence  of  the  dicumstanoe  whidi  osiially  Mr- 
minates  a  sexual  connexion."] 

Original  note.  ''By  the  common  law,  a  most  indelicate  circumstance 
Was  required  to  consummate  either  of  the  offences  specified;  cases 
have  occurred  in  this  state,  where  such  proof  has  been  dispensed  with; 
but  in  others,  it  has  been  required.  By  one  of  the  late  acts  of  the 
British  Parliament,  the  same  provision  with  that  above  proposed,  is 
adopted-" 

[§  20.  Same  as  enacted,  except  that  the  first  sentence  was  reported 
thus:  "When  two  or  more  defendants  shall  be  jointly  indicted  for  any 
offence,  on  the  trial  of  which  they  shall  be  entitled  to  peremptory 
challenges,  any  one  defendant  requiring  it,  shall  be  tried  separately.**] 

Original  note*  "This  provision  has  become  indispensable,  in  conse- 
iQuence  of  a  recent  decision  of  Judge  Story,  that  notwithstanding  the 
right  of  peremptory  challenges,  defendants  may  be  tried  jointly,  thus 
destroying,  it  is  humbly  conceived,  the  whole  value  of  the  right  of 
challenge.  The  above  section  is  conformable  to  the  opinion  of  the 
supreme  court,  in  7  Oowen,  108." 

[S  25,  26.  Same  as  ^  26,  27  E.  S.] 

Original  note.  "It  seems  to  be  understood  that  a  bill  of  exceptions 
does  not  lie,  when  an  indictment  is  tried  in  a  criminal  court,  although 
if  the  same  indictment  is  removed  to  the  supreme  court  and  sent 
down  for  trial  at  a  circuit,  exceptions  may  be  taken,  as  in  civil  cases; 
see  7  Oowen,  108.  The  statute  in  which  the  provision  allowing  bills 
of  exception  is  found,  ^  6, 1  B.  L.  326,  relates  to  both  civil  and  crimi- 
nal cases;  and  there  is  nothing  in  the  section  itself  to  confine  it  to 
either.  At  present,  the  only  way  in  which  an  objection  to  any 
decision  can  be  examined  in  a  superior  court,  is  by  the  consent  of  the 
public  prosecutor,  or  by  the  court  suspending  judgment  and  taking 
'  the  advice  of  the  supreme  court.  Thus,  while  in  any  controversy 
'  concerning  property  of  the  most  trifling  value,' a  party  may  have  a 
review  of  any  decision  that  has  been  made;  yet  in  cases  involving 

Eersonal  liberty,  imprisonment  in  a  state  prison,  and  lasting  infamy, 
e  must  depend  on  the  caprice  of  his  prosecutor,  or  the  magnanimity 
of  a  judge,  to  admit  the  probability  of  error,  for  even  an  opportunity 

*  to  correct  any  erroneous  decision.  The  mode  pursued,  for  the  court 
to  ask  advice,  is  irregular,  and  gives  no  authority  to  enforce  the 
advice;  while  it  does  not  enable  the  accused  to  present  his  case  him- 
self. By  the  preceding  provisions,  a  regular  mode  is  provided  fer 
preserving  the  evidence  of  the  exceptions  taken,  and  the  interposition 

'  of  the  superior  court  will  be  made  effectual.  The  only  objectiOD 
known  to  allowing  exception  in  criminal  cases,  is  the  danger  of  dela^. 
By  the  preceding  provision,  that  objection  is  met    And  in  Title' "6, 

•  when  treating  of  writs  of  error,  further  provision  will  be  made  agaitftt 
their  operating  as  a  stay  of  proceedings,  unless  expressly  directed  %y 
a  competent  ofiicer.  Still,  although  suffering  the  consequences  of*  a 
conviction,  if  the  defendant  chooses  to  take  the  judgment  of  a  supe- 
rior court  upon  the  legality  of  the  proceedings  against  him,  it  is 
conceived  that  a  due  regard  to  personal  liberty  and  private  ti^btSt 
fequiies  that  he  should  be  permitted  te  do  so." 

[S  27,  28.  Same  as  «^  28,  29  B.  S.  except  the  words  **w1i09e  trieU  dUB 
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not  have  lem  postpoiied  at  hU  tiMknu?^,*'  inaerted  by  the  legialatux^  jn 
each  section.]     Original  note.  *<  1  R.  L.  356,  ^  6,  varied."  i 

•*TniJB  VI. — Cf  judgments  ;  the  mode  of  enforcing  them^  and  of  write  of  error 

thereon?^ 

"  Abticlb  L — Of  judgmenU;  the  evidence  (hereof  and  the  mode  of  enforcing  (hem,*^ 

[S  1.  Same  as  enacted.]  i 

Original  note.  ''Substantially  conformable  to  the  common  law,  wiltii 
the  exception  of  the  last  clause,  which  is  new.  By  the  amended  conr 
stitution  of  this  state,  art.  7,  %  8,  'every  citizen  may  freely  spea^^ 
write  and  publish  his. sentiments,  on  all  subjects,  being  resi>onsible  for 
the  abuse  of  that  right,  and  no  law  shall  be  passed  to  restrain  or 
abridge  the  liberty  of  speech  or  of  the  press.'  It  is  conceived  that 
this  provision  virtually  takes  away  from  the  courts  the  common  Ifiw 
power  of  binding  over  a  party  guilty  of  publishing  a  libel.  At  ^ 
events,  shackles  of  this  sort  are  inconsistent  with  the  spirit  of  the 
constitution  and  the  principles  of  our  government,  and  it  is  proposed 
to  abrogate  them." 

[§  10.  Same  as  ^  4  R.  S.]  Original  note.  "According  to  a  practice 
which  has  prevailed  in  some  courts." 

[g  11  to  15.  Same  as  ^  5  to  9  R.  S.  except  the  words  ^^witlwut  charge 
ing  any  fees  therefor,'^  inserted  in  ^  8  R.  S.  by  the  legislature^         \ 

Original  i%ote.  "^2,  1  R.  L.  414,  makes  it  the  duty  of  distnct  attor- 
neys to  send  transcripts  to  the  court  of  exchequer,  and  imposes  a 
penalty  for  the  neglect.  Such  transcripts  are  conclusive  upon  the 
defendants,  and  it  is  conceived  should  not  be  left  to  be  made  out  with- 
out any  supervision.  The  entries  being  with  the  clerk,  it  seems  to 
fall  more  properly  within  his  duties  to  transniit  copies  of  them.  They 
will  furnish  much  more  certain  and  precise  information.  As  the  court 
of  exchequer  is  abolished,  the  secretary  of  state  seems  the  best  office 
in  which  to  concentrate  this  information.  The  last  section  is  pursuant 
to  a  decision  of  the  supreme  court,  in  13  J.  Rep.  82,  and  14  ib.  182t" 

[§  16.  Same  as  ^  10  R.  S.] 

Original  note.  "The  supreme  court  has  decided  that  a  record  is  tl^e 
only  evidence  that  can  be  received  of  a  conviction;  see  note  to  ^  16. 
And  yet  it  is  well  known  that  such  records  are  not  made  up  once  in, a 
hundred  instances.  They  may  be  of  the  utmost  importance  to  par- 
ties in  civil  and  criminal  cases;  and  when  required,  are  not  to  be 
found.  The  delay  prodpced  by  having  them  made  up,  signed  and 
filed,  will  in  most  cases  prevent  their  use.  It  seems  a  duty,  thereforjs, 
to  provide  some  easy  mode  of  proving  a  conviction,  which  shall  not 
be  attended  with  the  delay  and  expense  of  making  up*  records.  They 
are  required  but  in  few  cases,  and  there  is  no  necessity  for  their  being 
made  up  in  all  instances,  at  a  heavy  expense  to  the  county.  T^a 
mode  of  proof  prescribed  in  this  section,  preserves  all  the  essenti^s 
of  a  record,  while  it  is  easy,  cheap  and  expeditious.' 

f§  17, 18, 19.  Same  as  %  11, 12, 13  R.  S.] 


»> 


"  Articlv  II. — Gf  writs  of  error  on  judgmenU^  and  cerUoroirm  in  ermind  i 

[S  21.  Same  as  ^  14  R.  S.] 

Origiiial  note.  "^  1, 1  R.  L.  143,  authorizes  the  chancellor  to  allow 
.the  writ.    That  provision  was  made  when  writs  of  axor  issued  out  of 
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cihancery.  As  they  now  issue  from  the  supreme  conrt,  it  is  concdved 
that  the  authority  should  be  extended  to  the  judges  of  that  court; 
and  if  so,  circuit  judges,  by  the  provision  of  the  constitution,  moat 
have  the  same  power." 

[3  22,  23.  Same  as  %  15,  16  R.  S.j  Origindl  note.  "Probably  the 
issuing  of  a  writ  of  error  now,  is  a  stay  of  proceedings  in  all  caaes. 
It  is  conceived  that  it  should  be  restricted,  and  the  power  confined  to 
our  highest  judicial  officers." 

[S  24,  25.  Same  as  enacted  ^  17, 18  R.  S.  except  the  conclusion  of 
the  last  section  reported  as  follows,  '*  to  detain  such  defendant  vntfl 
dnJy  discharged.'''] 

^^TnxB  YJL-rf^)ecial  proeeedinga  in  criminal  eases;  and  tmsoeUanecuB  pnh 
visions  respecting  criminal  proceedingaJ' 

''Article  I. — Qf  eoronen^  inqwsts" 

'  {^las  reported^  svAstantidliy  same  as  enacted.] 

Original  note.  ^*1  R.  L.  150,  ^  1,  varied  by  omitting  'bouses  broken 
open,'  and  *  treasure  said  to  be  found,'  and  conforming  to  tiie  pro- 
visions concerning  grand  juries." 

[§  2,  3.  Same  as  enacted,  except  the  words  "to  any  of  Uie  efgHeers 
above  enum-eratedj''  before  "suhpcmas^"  in  ^  3,  stricken  out.]  OrifUud 
note  to  ^3.  "New." 

[$4, 5,  6.  Same  as  enacted.]  Originalnote.  "^4  new.  Lastclaose 
of  ^  6  conformable  to  the  common  law." 

[S  7,  8,  9.  Same  as  enacted,  except  the  words  ^'or  Ms  inaMHtg  It 
attend  from  sickness  or  any  other  cause''  inserted  in  ^  9  by  the  legmbh 
ture.]     Original  iiote  to  ^  8.  "Partly  new." 

"  Article  II. — Of  the  outlawry  of  persons  xndickd  or  convieUd,^ 
[§  27  as  reported,  corresponding  to  ^  20  R.  S.  varied.  Original  note. 
"The  preceding  sections  are  intended  as  a  substitute  for  so  much  of 
the  act  *for  reguUating  outlawries^'  1  R.  L.  165,  as  relates  to  outlaw- 
ries in  criminals'  cases.  Title  13,  of  Chapter  9,  Part  1,  proceeds  upon 
the  principle  that  outlawries  will  be  retained  in  cases  of  treason;  and 
with  the  provisions  above  made,  it  is  supi)osed  that  they  may  be  iisefiol 
in  other  cases." 

**  Artiolb  III. — MisceUaneow provisions  respecting  criminal  proeeedinffs J* 

LS28  to  35.  Same  aa  21  to  28  R.  S.]  Original  note  to  ^  34.  "Oon* 
formable  to  3  Dickinson's  Justice,  505."    To  §  35.    "2  Hale,  150." 

[S  42  to  46.  Same  as  ^  33  to  37  R.  S.] 

Original  note.  "Oori>orations,  particularly  turnpikes,  are  by  law 
liable  to  indictment.  The  mode  of  proceeding  is  somewhat  difflenlt. 
It  will  be  simplified  by  the  foregoing  provisions,  which  conform  sub* 
iStantially  to  the  common  law  practice,  and  to  ^  33,  1  R.  L.  89." 

[S47  to  51.  Same  as  38  to  42  R.  S.]  Original  note  to  ^  39  JL  & 
"Conformable  to  practice."    To  ^  41,  42  B.  8.  "  New." 

[S  59.  Same  as  §  44  R.  S.]  Original  note.  "Necessary,  as  the  pro- 
visions referred  to  would  not  otherwise  apply  to  proceedings  in  crimi- 
nal case." 

[S  60.  Same  aa  ^  45  R.  S.]  Originalnote.  "1  R.  L.  404,  %  12,  ex- 
tended  to  fugitives  from  foreign  governments." 
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[5  61,  62.  Same  as  enacted  ^  46, 47  R.  S.]  Original  note.  "Laws  of 
1818,  p.  5  ^  1,  varied  in  giving  the  officers  anthority  in  the  counties 
they  pass  through." 

♦*  TrrLB  VJil. —  Of  the  fees  of  officen  and  miniaters  of  justice  in  criminal  casea.^* 

[§  4.  Same  as  ^  5  B.  S.]  Original  note.  ''2  R.  L.  26,  extended  to 
oyer  and  terminer.*' 

[§5.  Same  as  ^  6  R.  S.] 

Original  note.  *'The  clerk  of  the  court  of  oyer  and  terminer  and 
terminer  and  general  sessions  in  New  York,  is  allowed  fees  for  most 
of  the  services  performed  by  him.  In  the  other  counties,  these  offi- 
cers are  not  allowed  fees  for  their  services  in  criminal  cases.  Think- 
ing it  just  that  some  compensation  should  be  made,  for  at  least  a 
portion  of  their  services,  the  foregoing  section  has  been  prepared. 
The  last  clause  is  contbrmable  to  die  existing  law." 

i§  6.  Same  as  ^  7  B.  S,  except  a  concluding  paragraph  omitted  by 
the  I^gislatiue:  ''And  any  district  attorney  sbidl  also  be  allowed  for 
4iU  monies  actually  and  necessarily  expended  by  him  in  the  prosecu- 
tion of  any  indictment  duly  found  by  tiiie  grand  jury  of  his  county.'*] 

Original  note.  ''Items  6  and  last,  new;  7  partly  new.  Gonforma- 
Ue  for  the  most  part  to  2  R.  L.  21,  and  Laws  of  1818,  p.  307,  ^  9." 

tS  11-  Same  as  ^  12  R.  S.]    Original  note.  "Declaratory," 
S  12.  Same  as  ^  9  R.  S.]     Original  note.  "The  special  provisions 
relating  to  the  city  of  New  York  are  omitted,  for  the  purpose  of 
being  included  in  the  collection  or  revision  of  the  statutes  appUca- 
ble  to  that  dty.'' 

[S  13.  Same  as  enacted.]  Original  note.  "^  16,  1  R.  L.  498,  ex- 
tended to  witnesses  firom  foreign  countries,  as  being  equally  within 
the  principle  of  the  act." 

[S 14,  15,  16,  17.  Same  as  enacted.]  Original  note  to  ^  17.  "Neces- 
sary, to  apply  the  provisions  in  Ghap.  10  of  the  3d  Part,  to  this 
Title." 
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MAHERS  CONTAIUED  IN  THE  THIRD,  FOURTH,  AND  FIFTH  VOLUMES. 


▼oLPtca. 

Abandoned  Canals,  nie  of,. . .  ui,  193 

Abatementf 

of  suits  by  and  against  oorporatioDB,  m,  674 

by  reoeivers, in,  674 

^    by  death  of  party....  iv,  621,  v,    32 
of  actions,  it,  37,  132,  193,  286,  621,  660 

of  appeals, iv,  667 

Abduction  of  females, v,  147 

Abortion^  by  administering  drugs, . .  ▼,  146,  146 
Absent  or  conceaied,  defendants, . .  nr,  633,  ▼,  38 
Academiet, 

when  converted  into  colleges,. . . .  m,  418 

powers  of  trustees, in,  424 

resignation  of  trustees, ni,  424 

number  limited, ni,  426 

appropriation  for, m,  426 

capital  stock  in, in,  428,  436 

incorporation  o^ in,  428 

annual  reports  of, m,  431 

quorum  of  trustees, m,  438 

as  to  common  school  teachers,  m,  439,  499 
Accommodation,  tor  tn,ye\en.  [See  ThvenM.] 

for  courts, ▼,  6,  8,     14 

AecomfUabiUiy  of  guardian  in  actions, ...  ▼,  118 

Accounting^  before  surrogate, it,  493,  497 

Accounts,  of  state  treasurer,. .  ni,  27,  106,  123 

between  diflferent  fVindis, m,  106 

of  town  officers, m,  302,  304,  307 

of  Regents  of  the  University, m,  423 

of  supervisors, m,  307 

of  overseers  of  poor, nr,      4 

items  of,  in  pleading, ▼,    46 

executors  to  be  fll^ iv,  487 

by  agricultural  societies, m,  760 

Aocumukiing  fund  associations, in,  778 

how  formed, in,  778 

powers, m,  779 

capital, in,  779,  781 

borrowing  money, m,  779 

stock  for  minors, ni,  779 

duration  of  charter,... in,  780 

embezzlement, m,  780 
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annual  report, in,  780 

personal  liability, in,  780 

election  of  officers, in,  781 

exemption  from  execution, in,  783 

loans  to  members, in,  782 

evidence  of  charter, in,  78S 

AehwwledffmenL  [See  Deeds.] 

who  may  take,  iv,  66,  434,  437,  439,  440 
443,  448,  609,  622,  647 

of  powers  of  attorney, iv,  434 

in  foreign  cities, ly,  44ft 

by  army  officers, .*  iv,  647 

of  instruments  for  evidence, iv,  620 

fees  for  taking, rv,  69B 

A4i9uittal  for  insanity, rv,    25 

Acre,  in  measurement, m,  866 

Act  ratifying  confederation  of  U.  S.,  v,  Ap., 

1,  n 

amendment  of  same, y,  Ap.,  12 

Actions,  in  behalf  of  the  state, . . . .  iii,  26,    33 

oosts'ln, m,  72,    74 

by  oounty  superintendents,  it,  3,  46,    96 

99,  102 

by  school  commissioners, iv,      2 

by  state  lunatic  asylum, rv,    21 

by  idiot  asylum, iv, .  36 

by  harbor  commissioners, iv,    69 

by  supervisors, iv,  63,    72 

by  port  wardens, it,  75,    90 

by  commissioners  of  pilots, it,    82 

by  captain  of  the  port, it,    93 

by  bank  commissioners, it,  122 

by  bank  superintendent, it,  198 

by  N.  T.  fire  department, it,  251 

by  comm*rs  of  emigration, . . .  nr,  306,  311 

by  city  of  New  York,    it,  284^ 

by  Justices  of  the  peace, it,  367 

by  Indians, it,  375,  388,  421 

in  name  of  the  people, ....  nr,  79,  99,  187 
202,  206,  214,  226,  241,  269,  t,    S3 

for  liquor  sold  on  credit, it,    60 

on  bonds  to  excise  board, it,    53 
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for  damages  by  drunkennesB, . . . .  it,    64 

for  yiolation  of  excise, it,     54 

•gainst  steam  boats, it,  60,    61 

to  enfoioe  liens  on  vessels,....  rr,  69,  453 

for  taking  and  selling  fish, iv,  95,    96 

bj  and  against  moneyed  companies, 

IT,  132,  142,  551 

by  shareholders  in, it,  143 

against  shareholders  in, rv,  155 

.  preference  o(  nr,  163,  542,  597,  600, 

T,  138 

on  bills  and  notes, it,  453  to  457 

for  discovery  of  usury, it,  460 

against  lieirs, it,  500 

to  try  validity  of  wills, it,  503 

by  and  against  executors, iv,  505 

for  debts  of  wife, it,  514 

by  and  against  married  women, ...  it,  516 

for  causing  death, it,  526,  527 

proceedings  in, it,  637,  t,  107 

on  attachment  bonds, iv,  547 

by  committees  of  lunatics,  &&,....  it,  552 

of  ejectment, iv,  608 

to  foreclose  mortgages, it,  662 

to  enforce  mechanics'  liens, . .  it,  670,  673 

by  assignee  of  claims, it,  620 

against  corporations  before  justice,  it,  589 

civil, T,  2,  21 

[See  CfivU  Ac^kms.} 

limitation  of, t,    22 

when  they  are  commenced, . . .  t,    27 

joinder  of; t,  47,  139 

in  particular  cases, t,  119 

[See  l^irtition.] 
abatement  of,.,  it,  87,  132,  193,  286 
621,  650,  T,  32 

ildeuiM,  town  of. T,  Ap.,  168 

Addiwnj  town  of, t,  Ap^  188 

A4foumment8j  of  courts,  it,  582,  583,  t,  6,      7 

A^ffiftment  ofcosU, T,    91 

AiehnimMraUono/citiljfutjcej..  rv,  529,  t,      1 
courts  of  general  Jurisdiction,  it,  529, 

T,      3 

supreme  court  and  drouits,  rr,  529,  538 

539,  T,       6 

Chancery, IT,  531,  533,  539,  540 

court  of  errors, it,  531 

circuit  courts, it,*  532,  535^  538 

costs, IT,  535 

circuit  judges, it,  536 

vice-chanoaUors, it,  537 

appeals, it,  537,  538,  T,  4,    93 

pleadings,  nr,  541,  t,    40 

criers, it,  541,  T,     12 

salary  of  judges, it,  541 

preferred  causes, it,  163,  542,  597 

600,  T,  138 

calendars, !▼,  542 

Adrnmiatrationo/ criminal jugtiee^..,.*,  t,  145 

crimes, t,  145 

proceedings  in  criminal  cases, T,  162 

fauls  and  state  prisons, v,  186 

juvenile  asylums, T,  206 

insane  criminals, T,  241 

criminal  courts, T,  245 

pardons, T,  251 

criminal  statistics, T,  251 

foreign  convicts, T,  257 

AdminiHraiim  cftstaiu,  IT,491, 492,493, 501,  503 
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Adminiatrator,  ToLV^sl. 

costs  against, t,     92 

may  impeach  assignments, it«  483 

liabUity  as  stockholder, it,  156 

Admimionj  in  pleadings, t,    4B 

of  writings, t.  111 

AduUaration, 

of  milk, m,  415 

of  oils, in,  655 

of  liquors, it,     64 

Adrene  posaeanony t,    24 

Advertiaaneni  in  state  paper, m,  36,    58 

Affidavita, 

under  registry  law n^    6t 

by  imprisoned  debtor, it,  M) 

in  foreign  cities, it,  445 

by  whom  taken,  it,  448,  509,  543,  «<& 

641,  6S0 

by  clerk  of  excise  board, it,     56 

entiUingoi; t,  116 

by  prison  association, t,  191 

by  clerk  of  state  prison, t,  200 

Agenia^ 

transfer,  for  foreign  oorporatioQB,  m,  671 

of  foreign  corporations, m,  685 

service  of  process  on, m,  686 

for  ludians,  it,  364,  375,  380^  381, 463,  406 

40t 
[See  jFbdorv.] 

Affenta  of  Banka, 

how  to  be  appointed, it,  140 

list  to  be  published, nr,  141 

reTocation  of  appointment, rr,  149 

where  to  be  looKted, n;  lit 

Agentafar  emigrtmia, 

to  be  licensed, it,  SIO 

their  conduct  regulated, it,  310 

Agenia  for  Jrmirancef 

to  file  statements,. .  m,  204,  2tl,  213,  231 

to  make  deposits, iii,  213,  291,  238 

to  pay  tax, in,  206^213,  240 

to  obtain  authority, in,  204,  221,  130 

to  renew  same, lu,  206, 123,  239 

to  make  annual  reports, m^  13%  156 

to  give  bonds, m,  249 

to  be  examined, in,  113 

to  be  served  with  process, .. .  in,  121,  229 

tobelield  to  bail m,  251 

to  publish  i^ace  of  business, nt,  219 

authority  may  be  revoked, in,  214 

foreign  may  be  appointed, in,  115 

meaning  of  the  term  **  agent,'* m,  206 

Aifent  and  Wardan  of  sute  prisona,. . . .  t,  lOS 

offices  united, T,  193 

salary, T,  103 

his  duties, T,  194.  106 

not  to  contract  debt, t,  106 

neglect  of  duty, r,  106 

contracts  for  labor, T,  lOT 

sale  of  Unds  of  prisons, t,  106 

to  deposit  moneys, t,  100 

estimates  of  expense, t,  190 

commutation  of  sentence, T,  906 

Agreament  with  New  Jersey, ni,      1 

Agrieulkuraly  societies  incorporated,  nt,  161,  165 

how  formed, m,  161,  165 

general  powers,...  iii.  161,  163,  165v  tCV 

stodcholders, in,  162,  166 

officers, ^ in,  161,  166 

only  one  in  a  county, u^  16l|  166 
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may  sell  their  land, m,  162,  766 

personal  lUtMlity, iii,  163,  161 

annual  report^ ui,  163,  761 

life  members, in,  166 

cabinet  of  natural  history, 'in,  426 

appropriations  to^ lU,  151,  159 

reports  to  be  made. ui,  158 

to  account  to  comptroller, m,  160 

exemption  from  taxation, in,  161 

may  appoint  police, m,  110 

i      to  prohibit  trade  and  shows, iii,  171 

to  furnish  statistics, m,  112 

.^loioma,  town  oC ••...  v,  Ap.,  206 

Albany^  description  of  city, v,  Ap.,  225 

wards  in, T,  Ap.,  226 

AJban\f^  description  of  county, ....  v,  Ap.,  51 

towns  in, v,  Ap.,  128 

in  3d  judicial  district, in,  6 

In  13th  senate  district^ in,  9 

in  14th  congress  district) in,  10 

members  of  assembly, in,  1 

speed  of  steamboats, iv,  59 

Justices'  court  in, iv,  415 

debtors' act  extended  to, nr,  482 

AUtany  Medical  CoUege, m,  383,  384 

AMfn,  town  of, v,  Ap.,  165 

4We»i,  town  of, v,  Ap.,  212 

Alderment  apprentice  tniant  cliildren, . .  iv,  17 

births,  marriages  and  deaths, nr,  281 

Jicxaiufer,  town  of, t,  Ap.,  206 

AlKUxudriOy  town  of, v,  Ap.,  169 

^(^cd  town  of, V,  Ap.,  214 

AikfJ^  heirs  of;    applying   for  escheated 

lands, Ill,  240 

title  derived  through, lu,  242 

conveyances  to,  when  valid,  iy,  294^  296 

291,  299,  300 

mortgages  to^  when  valid,  *,  *  iv,  295,  296 

'i      title  derived  from,  when  good,  iv,  291,  298 

may  take  by  devise  or  descent,  ...  iy,  298 
grants,  contracts  and  mortgages  by, 

when  valid, nr,  299 

title  of;  confirmed, iv,  299,  302,  3o3 

rights  of  wives  of, iv,  301 

dower  of  alien  widow, rv,  301 

heirs,  when  capable  of  taking,. . . .  iv,  301 

effect  of  conveyances  by, iv,  301 

when,  may  grant  and  devise, iv,  302 

females  may  take  by  will, iv,  302 

also  bymarria^  settlement,,  rv,  302 

when  subject  to  duties  and  taxes, .  iv,  302 

AUegany,  description  of  county,. . .  v,  Ap.,  11 

towns  in, Y,  Ap.,  214 

In  8th  judicial  district, ui,  6 

in  30th  senate  district, m,  9 

in  27th  congress  district, in,  11 

members  of  assembly, in,  1 

town  or  county  poor  in, iv,  10 

tax  on  dogH  in, iy,  108 

Indian  reservations,  iv,  383,  389,  399^  406 

likn,  townof, y,  Ap.,  214 

Aihiment  Ui  wA<dLVbx%^ in,  38 

AUowince,  extra  to  canal  contractors, . .  in,  161 

ofcosts, Y,  81 

<       ex3tra  in  civil  actions, y,  90 

lAlmoMi;  town  of, ^ Y,  Ap.,  214 

AJbM  house,  [See  Pwjt  Lawa.'l 

tAmemineni  to  confederation  of  United 

.   States, V,  Ap.,  12 

v.— 106 


Amtndment,  continued:  YoLRm^ 

to  state  constitutiona, ....  Y,  Ap.,  31  j    48 

in  civil  actions, Y,  48)  144 

on  mandamus, y,  683 

AmeniOf  town  of, Y,  Ap4  104 

American  JnaUtute :  : 

to  receive  an  annual  sum,. . . .  m,  158^  160 

to  make  annual  reports, in,  159 

to  render  account  to  comptroller, . .  in,  160 

Amherst,  town  off Y,  Ap.,  212 

Amsterdam,  town  of, Y,  Ap.,  139 

Amusements  in  cities  and  villages, in,  323 

Anchcroffe  ground  at  quarantine, . .  in,  381,  404 

Attcrom,  town  of, y,  Ap.,  125 

Andes,  town  of, y,  Ap.,  117 

Andoffer^  town  of, Y,  Ap.,  214 

AngeHcOf  town  of; Y,  Ap.,  215 

Animais,  corporation  to  improve, in^  168 

stolen,  recovery  of; lU^  844 

insnrance  of, '. in,  844 

fig)  I  to  between, lY,    43 

Afmstfilkf  town  of, y,  Ap.^  158 

Annual  reports^ 

of  state  officers, ni,  2S^    31 

of  academies, iil,  431 

of  agricultural  societies,,  in,  158,  16S^  161 

of  American  Institute,  n^  159 

of  banks, iy,  118,120^  136 

of  births,  marriages  and  deaths,  iy,  281,  284 

bridge  companies, in,  511 

building  associations, in,  180,  185 

bank  superintendent, ....  i y,  17 1 

of  tlie  changing  of  names, < .  iv,  286 

commissionere  of  emigration,  . .  p .  iv,  306 

canal  appraisers, in,  11 1 

osnnl  auditor, iii,  169.  202 

commissionere  of  excise, iy,    55 

ferry  companies,  in,  816 

gas  companies, iii,  851 

guano  companies, in,  862 

harbormasters, iy,    94 

horticultural  societies, in,  163,  107 

insurance  agents, iy,  204,  213,  249 

insurance  companies,.  *.,  iy,  208,  219,  235 

insurance  department, iv,  253 

Metropolitan  police, iv,  267 

manufacturing  companies, iii,  135 

marine  hospital, « iy,  333 

navigatioD  companies, in,  828 

plank  roads, in,  561 

port  wardens, iv,    90 

railroads, in,  629 

skating  porks, ui,  111 

stolen  animals, n^  841 

State  Lunatic  Asylum, iv,    20 

savings  banks, lY,  196 

school  commissioners, ui,  439 

school  trustees, ni,  438,  486,  514 

Trustees  Seamen's  Fund, iy,  288 

313,  331 
AnwdUeSf 

to   Indians,   how    payable,    m,    11, 

*    IY,  344,  369,  311,  424 

who  may  deal  in, iy,  203,  216 

Answer  in  civil  actions, y,    42 

judgment  on, y,  44^  139 

Ante^uptialL  contracts, iv,  514 

Antwerp,  town  of, y,  Ap^,  169 

Appeals, 

derk  of;  to  give  bond, m,  .48 
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Appto^  continuai:  ▼«>•  P«i«- 

(Vom  canal  appraiaere, ni,  148 

from  highway  asaesamenta,  m,  306,  312 

314 
from  asaeaament  for  taxea, . . .  m,  36d,  378 

under  health  lawa, iiE,  384^  409 

under  school  law, . .  ni,  440,  463,  466,  466 

491 
as  to  plank  roads  and  turnpikes, . .  m,  679 

under  railroad  laws, lU,  623 

on  taxation  of  clerk's  fees, nr,  694 

in  bank  cases,  to  have  preference, .  it,  163 

on  probate  of  wills, it,  638. 

when  not  to  abate, it,  667 

without  security,  when, it,  600,  682 

on  claims  to  real  property, rr,  61 1 

not  to  stay  proceedings, it,  629 

in  medianics*  lien  cases, it,  678 

in  special  proceedings, it,  133,  681 

costs  on,...  IT,  682,  t,  92,  106,  133,  143 

by  municipal  corporations, IT,  682 

in  civil  actions, t,     93 

what  nuiy  be  reviewed, t,    94 

decision  on, t,  94,    99 

time  of  making, t,    95 

security  on, t,  96,  98.  99,  142 

stayiug  proceedings  on, . . .  t,  97,  103,  143 

from  inferior  courts, t,    98 

from  single  judge, t,    99 

hi  wliat  cases, ,.  T,  98,  99,  133 

where  heard, ^i  98,  104,  143 

judgment  on, t,  99,  104 

from  justices'  court, t,  100,  it,  646 

restitution  awarded, t,  106 

setting  off  costs, t,  106 

on  mandamus, it,  683 

from  courts  of  sessions, t,  177 

from  order  as  to  lunatics, it,     23 

Appk  harrdt^  dimensions  of, in,  67 1 

AfpUoaltioii,  for  esclieated  hinds, in,  242 

AppoiidnMnt  ofr^eea,  it,  649,  662,  T,  77,  141 

AppcrtionmeiU  of  assembly, ii^      6 

oftaxes, in,  344,  365 

of  literature  fund, nt,  434 

of  school  moneys, ni,  466,  618,  520 

Avpraiaal^  of  canal  damages,  in,  103,  147,  149 

167 

maybereviewed. m,  103,  147 

of  lands  taken  for  salt  works, in,  217 

4i;prawer«,  of  canals,  how  paid,  in,  106, 163,  194 

powers  and  duties, ni,  147,  149,  161 

appeal  from, ni,  147 

how  appointed, m,  151 

clerk  hire  for  tliem, in,  158 

stationery  for  them,  m,  159 

oath,  before  whom  taken, it,  497 

to  make  annual  reports, ni,  171 

Apjprehention,  of  fUgitiTes, it,  618  T,  168 

ApprenUcea^  who  may  be  bound  out,. .  it,    17 

liquor  not  to  be  sold  to, i^t  ^0,    51 

of  pilots,  powers  of, it,     73 

mother's  consent  required, it,  617 

Aroadia^  town  of, t,  Ap.,  201 

Argyll  town  of, T,  Ap.,  142 

Afmed  men  and  disguised, it,  279 

Arming,  at  night,  prohibited, t,  1 66 

Armory^  forcibly  entering, T,  1 60 

Arms,  loaned  to  preserve  order, t,  162 

Army,  officers  to  take  oaths,  Ac, it,  647 

Arrwt  and  6<a2,  for  uking  oysters, . .  IT,  96,  97 


Arrt$t  end  haH,  ctminwiei :  ^^  ^9m> 

for  violating  excise  law, '. .  • .  it,     61 

auita  by  N.  T.  fire  department,  ...  it,  i51 

exemption  from, it,  267,  4€3 

under  act  to  abolish  imprisonment,  it,  4^ 

actions  before  jnstaoas, it,  473,  4T1 

in  a  fiduciary  capacity, ...  it,  629,  t,     63 

after  giTing  bond, it,  5M 

in  civil  actions, t,  61,  139 

proceedings  against  sheriff; T,     66 

motion  to  Tacate. T     66 

in  crimmal  cases, T,  169 

Arsenal,  forcibly  entering, t,  159 

Arson,  punishment  oi, t,  149 

Art  assodtdions,  incorporation  of, in,  169 

Articles  of  confederation  of  U.  8., .  t.  Api,      3 

A^wd,  town  of, Y,  Ap.,  311 

AssauU,  with  dangerous  weapon, t,  143 

Assembiage,  of  disguised  and  armed  men,  it,  380 

Assembly,  apportionment  at, m,      6 

purchases  for, m,  109 

Asaessmeni, 

for  opening  roads, n^  306 

to  be  audited  by  superrisors, m,  306 

to  be  apportioned, in,  344 

sales  for,  by  order  of  coiut, m,  34S 

review  of,  by  assessors, m,  360 

appeal  from, ni,  306,  350,  378 

to  be  sworn  to, m,  350 

of  debts  of  non-residenta, m,  351 

Assessors,  to  be  classified, m,  304 

duty  in  equalizing  taxation, u^  348 

penalty  on,  for  neglect, OL  350 

may  administer  oaths, i^  350 

to  swear  to  aaaessments, m,  350 

to  assess  debts  due  non-residenta,.  m,  361 
when  to  complete  assessments, . . . .  nz,  373 

in  board  of  equalization, m,  37C 

rate  of  compensation, n^  640 

to  take  census  of  lunaticsi, it,    28 

Assignee,  of  insolTent,  deaUi  of, it,  464 

absence, it,  480 

of  imprisoned  debtor, it,  469^  480 

may  be  petitioning  creditor, it,  483 

may  impeach  assignments, rr,  483 

to  giTe  bond  and  account, nr,  484 

on  sale  of  state  lands,  . . .  .^ nr,  616 

may  sue  iu  his  own  name, it,  630 

of  sheriff's'  certificate  of  sale, it,  633 

costs  against, t,     93 

Assignments,  voluntary,  how  made,. . . .  nr,  484 
to  receivers,  not  to  be  impeached, .  it,  639 

of  sheriffs' certificates, it,  633 

what  are  Toid, nr,  626 

by  wliom  may  be  impeadied, it,  483 

Assignor,  not  to  unpeach  asaignment  to  re- 
ceiver,   IT,  639 

Assistant  engineers,  how  appointed,  ....  in,  173 

their  compensation, m,  173 

tiieir  duties, ni,  176 

Assistant  justices,  in  New  Tork, T,    30 

Assistant  matrons,  in  state  prison, t,  3^« 

Associations, 

banking, it,  131,  164 

joint  stock.  [See  C&rporaiiims.} 

for  fine  arts,  inoorporatioa  of,. . . .  m,  109 

to  improTe  breed  of  horaea, ni,  163 

forbuUding, ni,  178,  183 

mutual  loan, in,  T18 

accnmnlating  flmd, • m^  118 
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''    meaning  of  tlie  term, it,  165 

'   to  ftirnish  names  of  members,  ....  iv,  621 
actions  by  and  against, .  nr,  621,  660,  662 

prison.  In  N.  Y., v,  187 

Atyhm.  [See  Orpkaaa,  IdM,  jDuhoIm;.] 

juvenile, r,  206 

Aiuns,  town  of; v,  Ap.,  123 

Athol, 

town  of, T,  Ap^  144 

Attaching  crediior,  coata  of;  how  allowed, 

IV,  416 
Attachment: 

against  foreign  corporations,  m,  677, 

V,    62 

lunatics  imprisoned  on, nr,    26 

for  enforcement  of  liens, . .  it,  69,  92,  321 

bjjustioes  of  the  peace, nr,  473,  644 

bonds,  suits  on, iv,  647,  t,    62 

against  non-residents...  ir,  472,479,  476 

*'  surrogates  may  iasue, it,  498 

against  ships  and  vessels,  iv,  311,  321,  664 

duty  of  tnisteee  on, iv,  476 

bond  on  attachment, nr,  476,  v,    66 

'   against  goods  shipped  in  good  faith,  rv,  479 

fai  what  cases, v,     62 

perishable  property, v,    63 

intangible  property, v,    64 

discharging, v,     66 

^ttempte  to  commit  crimes, v,  166 

Attica,  town  of, v,  Ap.,  207 

Attorney: 

of  foreign  insnrance  companies,  nr,  221,  222 

power  of,  in  justices'  courts, nr,  434 

for  Indians,  iv,  350,  858,  360,  372,  376,  389 

feesof, nr,  423,  685,  689 

how  admitted  to  practice, nr,  677 

may  be  removed  or  suspended,  ...  nr,  577 

who  may  act  as, iv,  589 

when  clerics  may  not  act, iv,  600 

when  judgea  may  not, iv,  580,  690 

of  other  states,  may  practice, nr,  603 

partners  of  judges  not  to  act, iv,  680 

partner  of  district  attorney  may  not, 

nr,  554 

power  by  married  women, nr,  510 

liable  to  imprisonment, nr,  629 

Attcmey  Gtnuraty  to  bring  suits  for  the  peo- 
ple,.  in,    26 

his  salary, ill,    30 

clerk  hire, iii,    80 

may  employ  counsel, m,    33 

office  expenses, m,    34 

may  appoint  a  deputy, m,    37 

and  a  messenger, iii,    37 

.duty  as  to  state  mortgages, ui,    98 

as  to  canal  appraisals, m,  103 

redemption  on  his  sales, m,  132 

'    library  for  his  office, m,  143 

to  examine  charters, it,  207,  217 

suits  by,  to  liave  preference, .  nr,  597,  600 

A^Awrn^  town  of, T,  Ap.,  195 

Auctioneer  and  OMCtUms : 

'    any  ottisen  may  become, m,  656 

must  give  bond, '. .  m,  656 

-    fraudulent  condnet  in, m,  656,  661 

commission  on  duties, iii,  658 

duties  imposed in,  659 

'    semi-annual  reports, ni,  662 

'-    returns  to  comptroller, in,  662 


AueHaneer  and  audionty  eontimted:         ToL  I 

to  be  licensed, ui,  665 

goods  damaged  at  sea^ ni,  660 

mock,  prohibited, in,  665 

Audit  of  town  accounts, ....  ui,  302,  804,  307 
of  assessments  for  opening  roads, . .  in,  305 
of  aooounts  of  the  University, ....  in,  423 

by  county  superintendent, iv,  4,  310 

for  expenses  of  excise, it,    46 

Auditor  of  canaU.  [See  OoauUs.] 

of  town  accounts, ni,  302,  318 

Auyusta,  town  of, t,  Ap.,  158 

AureUus,  town  of, T,  Ap.,  i95 

Aurora,  town  of, t,  Ap.,  212 

Austerlitz,  town  ot, v,  Ap.,  125 

Avenues,  digging  dirt  in, v,  157 

kwm,  town  of, v,  Ap.,  203 

Ballots  at  elections  for  justices,. . . .  m,    40 

at  other  electiona, in,    48 

Badger  Jighte,  prohibited, it,    43 

Baggage. 

to  be  checked, m,  615 

unclaimed, m,  651,  iv,  623 

lien  on  for  board, iv,  314,  680 

;  who  may  be  held  to, in,  518 

In  diancery,  how  released, in,  653 

how  released  in  other  cases, in,  554 

in  dvil  cases, v,  51,  139 

in  criminal  cases, v,  175,  176 

BaiKbridge,  town  of, v,  Ap.,  177 

Bate  hay,  marks  on, in,  671 

BaUotan,  town  of, v,  Ap.,  135 

Bangor,  town  of, v,  Ap.,  150 

Banking, iv,  111  to  197 

safety  nind  act  of  1829, nr,  113 

acts  amending  same,  iv,  119,  121,  123,  124 
125,  144^  150,  152 

free  banking  act  of  1838, iv,  127 

acts  amending  same,  iv,  134, 136,  149,  150 

151,  163,  166,  172,  179 

agents  of  banks,...  iv,  140,  141,  142,  172 

bank  commissioners, iv,  116 

banks  generally.    [See  poet] 
bank  notes,  it,  110,  HI,  139, 140,  175,  177 
186,  T,  150 
bank  department,  nr,  167, 178, 182, 183,  188 

consolidation  of  banka, it,  192 

dividends, it.  111,  126,  133,  165 

deposites, it.  111,  165 

dissolution  of  banks, it,  166,  186 

enforcmg  liability  of  stockholders, .  it,  154 

frauds  in  banking, it,  125 

government  stocks, .. .  m,  95,  187,  it,  191 
individual  banking,,  nr,  149,  180,  181,  185 

iqjunctions  against, t,    61 

receivers  of  banks,,  it,  144,  148,  150,  158 

savings  banks, nr,  187,  194,  195,  196 

stock  in  banks, it,  109 

suits  against  banks, nr,  551 

safety  fhnd  act, it,  113 

fund  created, nr,  113 

disposition  of  same,  it,  114,  119,  124 
deficiencies  supplied, ... .  nr,  115,  126 

bank  commissioners, it,  116 

their  duty, nr,  116,  138 

office  abolished, it,  147 

amount  of  circidation,  it,  117, 122,  152 

annual  statement, iv,  118,  120 

rate  ofdisoount,... it,  118 
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BaMng^  eonUnued:  ▼•»•  P««^ 

capital  guxsk, iv,  119 

fees  of  notaries, iv,  121,  123 

amount  of  loans, iVy  121 

investment  of  fund,  iv,  114,  119,  124 

redemption  of  bills, iv,  115,  124 

hypothecation  of  bills, iv,  1 25 

dividends  prohibited, iv,  126 

free  banking  act, iv,  127 

how  bills,  provided,  iv,  121,  130,  164 

security  for  same,   iv,    128,  134 

148,  149,  152,  163 

redemption  of  same,  iv,  128,  130 

associations,  how  formed,  iv,  131,  164 

their  general  powers,  ...  zv,  131 

capital  stock, iv,  132 

suits,  how  brought, iv,  132,  142 

liability  of  shareholders, iv,  132 

real  estate  to  be  held, ...  iv,  132,  164 

examination  of  affairs, . .  iv,  133,  136 

restriction  on  dividends, iv.  133 

interest  on  unpaid  bills, .  nr,  134,  174 

bills  where  to  be  payable,. ...  iv,  134 

how  payable, . .  iv,  119,  134,  166 

list  of  shareholders, iv,  134 

protesting  bills, iv,  135 

annual  reports, iv,  136 

election  of  directop, iv,  150 

banks  of  discount  and  deposit,   iv,  151 

fund  of  insolvent  banks, xv,  166 

diange  in  articles  of  association,  iv,  183 

reduction  of  capital, iv,  190 

consolidation  of  banks, iy,  191 

agenta  of  banks,  how  to  be  appointed, 

IV,  140 

list  to  be  published, ,., iv,  141 

revocation  of  appointment,. . .  iv,  142 

where  to  be  located, iv,  172 

banks  generally, 

to  make  quarterly  reports, ...  it,  145 

when  capital  impaired, iv,  147 

receivers,  their  fees, iv,  144 

their  duty, iv,  148 

purchasers  at  sales  by,  . .  rv,  150 

examination  by  comptroller, . .  iv,  150 

subject  10  taxation, . .  iii,  355,  iy,  151 

responsibility  of  stockholders,  iv,  154 

how  enforced, iv,  154 

to  publish  weekly  reports,. . .  iv,  176 

not  to  act  as  savings  banks, . .  iv,  187 

what  stocks  they  may  hold,  ni,  95 

IV,  187,  191 

bank  notes,  mutilation  of,  . . .  iy,  1 1 1,  135 

issues  limited, xv,  117,  154,  184 

how  payable,.,  iv,  110,  119,  134,  166 

of  enjoined  banks, iy,  123 

wlmt  deemed  in  circulation,  . .  iv,  126 
when  to  be  issued  by  comptroller, 

IV,  145,  153,  127 

when  by  superintendent,  ....  iv,  168 

security  for, iv,  130,  153 

custody  of  plates, . .  iv,  130,  145,  169 

interest  on  non-payment,  iv,  134,  174 

-  fees  for  protesting, iv,  135 

circulation  of  foreign, .. .  iv,  139,  175 

of  bills  under  par, iv,  140 

redemption  of,  iv,  115,  124^  140,  145 

172,  186 

to  be  registered,  ...  nr,  144,  15.%  182 

security  for,  in  special  casea,iv,  153,  154 


BankingfConUnmed:  TAM^ 

destruction  of,  ....  if,  146,  184,  189 
proceedings  on  non-paymen^  !▼«  1^^ 
destruction  of  plates,  ...  iv,  184,  189 
by  individual  bankers,  . .  nr,  181,  184 

hypothecation  of; iv,  IH 

protest  of, IV,  1T4 

of  expired  banks, iv,  117 

1>ank  department,  organization  oC .  iv.  2CT 
superintendent,  appointed,  ...  nr,  168 

his  deputy, ,    . .  iv,  lit 

his  powers, iv,  H$ 

seal  of  the  department, nr,  168 

transfers  to, iv,  169,  178 

expenses,  how  defrayed,  iv,  169,  19T 
quarterly  reports  to, ... .  iv,  110,  181 
mortgages  held  as  security,  . .  rr,  171 

annual  report, iv,  171 

bills  to  be  returned  to, iv,  177 

examining  agent, nr,  179 

unsound  Imnking, iv,  189 

transfer  of  securities, iv,  182 

securities  to  be  examined, ....  iv,  183 
burning  of  returned  bills,. ...  nr,  184 

closing  a  bank, iv,  188 

reduction  of  capital, iv,  199 

consolidation  of  banks, iv,  192 

reporta  of  savings  banks,  ...  nr,  196 
to  examine  savings  banks,  ...  iv,  197 
clerks  in,  and  thoir  salaries, . .  iv,  191 

salary  of  superintendent, i  v,  168 

may  bring  suits, iv,  198 

consolidation  of  banks  regulated, . .  iv,  192 

dividends  unclaimed, iv,  fit,  165 

when  prohibited, iv,  126,  133 

depositee  unclaimed, nr,  11 1,  I6S 

dissolution  of  banks,  ...  iv,  156,  166^  188 

enforcing  liability  of  stockholders,  nr,  154 

who  deemed  stockholders,  ...  iv,  154 

names  to  be  registered, iv,  15S 

judgment  in  20  days, iv,  158 

corporation,  when  dissolved. . .  iv,  158 

when  insolvent, iv,  151 

receivers  of;  powers  and  duties,  IV,  158 

to  make  report, iv,  158 

report  to  be  referred, iv,  158 

referee,  his  power  and  duty,. .  iv,  188 

judgment  on  his  report, i  v.  1^1 

dividend  of  proceeds, iv,  l€l 

appeals  under  the  act, iv,  163 

new  apportionment, iv,  168 

actions  to  have  preference, ...  iv,  163 
fVauds  in  banking,  prevention  of, . .  nr,  ISS 
government  stoics,  banks  may  liold, 

lU,  95,  187,  IV,  181 
individual  banking  regulated,  iv,  \4%  188 

181,  185 
receivers  of  banks,  their  fees,  ....  it,  '14A 

to  make  dividends, rr,  148 

purchasers  at  their  sales^  ....  it,  188 
winding  up  insolvent  banka, . .  it,  158 
savinga  banks,  banks  of  discount  not  to 

be, IT,  181 

unclaimed   dividenda   and    depositee, 

IT,  181 

may  make  depositea.. . . .  it,  194,  185 

depoeites  by  married  woman, .  it,  195 

distribution  of  assets, rv,  185 

to  make  annual  reports, it,  196 

to  be  exandned, ' nr,  191 
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Bmlmiff,  eoiUifiuod :  ▼oL  Page 

expense  thereof, iv,  197 

stock  in  baaks,  false  issue  ot; iv,  100 

iXsiiA  commissioners.  [See  Sa/ety  fund  act^ 
Bamk/iMd.  [See  Sa/ctyfund  act] 
.Bankers.  [See  Bcmking.] 
Bcmting  asfiodaUons,  [See  Free  Banking  001.1 

meaning  of  tlie  term, iv,  177,  185 

jpkinAntplcy  .* 

discliarge  may  be  questioned,. ...  iv,  621 
Bargee,  [3oe  Canioi  boats.] 

Bvrre,  town  of, t,  Ap.,  209 

Barrels^  for  prodnoe,  size  of, ui,  671 

in  measuremeut, in,  867 

Barringtony  town  of, y,  Ap.,  200 

Barton,  town  of, v,  Ap.,  185 

Baaiards^  when  a  county  oliarge, iii,       1 

fatlier  may  compromise, in,      4 

mother  to  receive  the  same, in,      5 

when  may  inherit, ni,  433 

town  of, V,  Ap.,  207 

^eiB<A,  town  o^ y,  Ap.,  188 

Bea-sonSy  protection  of; iv,     68 

Bear  fights,  prohibited,  . . ; ; ly,    43 

Beamer  river,  a  public  highway, in,  603 

Bed/ord,  town  of. y,  Ap.,  101 

Bedloe's  Island^  jurisdiction  over, in,      2 

Barman,  town  oC y,  Ap.,  104 

Beekmantown,  town  oCf y,  Ap.,  149 

,  AefM,  town  of, y,  Ap.,  215 

BenevotsntsodctieSf  iuoorpuration  of,  in,  705,  708 

709 

how  formed, in,  705 

officers  of, in,  706 

holding  property, in,  707 

personal  liability, ni,  707 

yisitatk>n, ni,  707 

mortgaging  property, ni,  708 

lease  and  sate  of  real  estate, in,  709 

0       incorporatii^  act  extended  to  fine  art 

associations, in,  709 

to  )iistork»l  societies, ni,  710 

to  literary  societies, in,  710 

Beoningtonitowuot, y,  Ap.,  207 

Benton,  town  of, y,  Ap.,  200 

Bargen,  town  of, y,  Ap.,  207 

Berkshire,  tx)wn  oC, y,  Ap.,  185 

BsrUn,  town  of, y,  Ap.,  129 

BBni,townof, y,  Ap.,  128 

B^thoMy,  townof y,  Ap.,  207 

iSlet^  town  of, y,  Ap.,  115 

B^iehem,  town  oC, y,  Ap.,  128 

Betting.  [See  GambUng.] 

Big  Fiats,  town  of, y,  Ap.,  185 

BOlf  of  discovery,  ot  vanry, iv,  459 

against  Taetors  and  agents, ly,  462 

against  fraudulent  debtors, ly,  472 

But  of  lading,  frauds  in. m,  669 

Bills  of  banks.  [See  BanHng.'] 

Bitls  of  exchange,  when  payable  without 

•    grace ly,  458 

suits  on,  against  all  parties,.,  iv,  453,  457 

due  on  holidays, ly,  458 

[See  jPromiseory  Notes.] 

BiOs  of  sale,  of  vessels, nr,  646 

Bindig,  Uiws,  joumalsi.  Ac, ni,    60 

oittorplian^, ly,  13,    14 

Birds,  preservation  oC  in  cemeteries,  in,  763,  756 

proaer vfttion  of,  as  game, ly,  103 

[See  (hme  Lam.] 


VoUl 

Births,  registry  of, iv,  281 

Black  riser,  a  public  highway,  . . . .  ni,  593,  602 

bridges  over, iii,  594 

^ack  Hock  harbor,  piers  in, in,  153 

surplus  water  in, in,  162 

BUnheim,  town  of; y,  Ap.,  132 

Bloomfieki,  town  of, y,  Ap.,  199 

Blooming  Grove,  town  of, y,  Ap.,  108 

Board  of  appeal,  as  to  quarantuie, .  in,  384,  409 

Board  of  commissioners  of  pilots, ly,    77 

Board  of  education,  for  f^  sdiools, . . .  in,  503 

Board  of  eqaalixalion,  of  taxes, ui,  376 

Board  of  excise.  [See  Eaxise.] 

Board  of  heaUOi,  in  the  city  of  New  York,  m,  386 

in  other  cities  and  villages, m,  401 

in  the  several  towns, in,  401 

duty  under  emigrant  law, iv,  315 

Board  of  managers,  of  state  lunatic  asylum, 

ly,     18 

tnistees  of  idiot  asylum, iv,    33 

Board  of  port  tsardensi ly,    86 

Board  of  supervisors.    [See  Supervisors.] 
Board  of  undenoritef^  to  elect  commissioner 

of  pilots,    i IV,     77 

Boarding  house  keepers,  lien  on  iNiggage,  iv,  680 

agamst  emigrants, iv,  314 

for  emigrants  to  be  licensed, iv,  318 

Boats,  canal,  forfeited  for  fraud, m,  189 

small,  for  steamboats, iv,    60 

canal,  liens  on, iv,  680 

to  carry  lights, ly,    57 

owners  responsible  for  masters, . . .  ni,    56 

Boilers,  inspectk>n  ot, iv,  278 

Bolivar,  town  of,. y,  Ap.,  215 

BoUon,  town  of, y,  Ap.,  144 

Bond,  on  foreign  attachment, iv,  476 

on  attachment  by  justice, ly,  547 

of  overseers  of  the  poor, iv,     14 

on  attachment  under  tlie  Code,  . . . .  v,    65 

Books,  for  state  prisons, y,  189 

BoonsviUe,  tow*n  of, y,  Ap.,  158 

Boston,  town  of, y,  Ap.,  212 

Boeton  Comer,  ceded  to  the  state, in,      5 

Bottles,  tor  mineral  water, in,  661,  670 

Bottomry,  by  foreign  companies, iv,  198 

Boundary,  with  New  Jersey, in,       1 

with  Massachusetts, in,      5 

BcM/tna,  town  of. y,  Ap.,  118 

Boylston,  town  of, y,  Ap.,  165 

Bran  and  shorts,  measurement  of, m,  865 

Brandon,  town  of, y,  Ap.,  150 

Brands,  on  goods  sold,  frauds  in, ii^  672 

Braniinghain,  town  of, y.  Ap.,  167 

Brasher,  town  of, y,  Ap.,  161 

Bribery,  at  elections, ni,    42 

of  canal  officers, in,  199 

offense  described, y,  158 

punishment  for, y,  169 

witnesses  competent, y,  159 

place  of  trial, y,  160 

Bridges,  companies  to  deposit  plans,  Ac,  in,  156 

over  the  enlarged  canal, in,  156 

damages  for  want  of, ni,  157 

over  all  the  canals, ni,  161,  188 

private  roads  to, i ni,  161 

rate  of  driving  on, in,  204 

review  of  action  of  supervisors, ...  in,  317 

supervisors  to  raise  money, in,  327 

additional  sum  to  be  raised,. .  in,  630,  639 
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Sridgea,  eantimud:  ▼•!• 

'  between  two  towns, m,  533,  540 

repair  of,  when  damaged, ui,  543 

when  to  become  highwajra, ni,  549 

notice  to  be  posted  on, ui,  649,  583 

act  for  incorporation  of, iii,  566 

how  formed, ni,  566 

personal  liability, in,  56T 

capital  stock, m,  567,  571 

officers, in,  568 

consent  of  supervisors, in,  569 

how  constructed, in,  570 

exemptions  from  toll, in,  570 

annual  reports, ni,  571 

private  bridges, in,  571 

subject  to  visitation, in,  572 

taxation  of, m,  571 

oonlirmation  of  present, in,  530 

iqjuring  or  running  gates, ....  in,  583 

over  the  Black  river, ui,  594 

Bridgewater^  town  of, v,  Ap.,  158 

Brighton,  town  of, ▼,  Ap.,  204 

Bringing  suit,  time  of, v,  22 

manner  of, v.  35 

Bristol,  town  of, v,  Ap-j  199 

BroadaUdn,  town  of, v,  Ap.,  139 

Brokerage  and  stock  jobbing, iv,  109 

false  issue  of  stock, iv,  109 

sales  on  time, iv,  110 

Brookfield,  town  of. ! .  v,  Ap.,  164 

Brooklyn,  exterior  line  o(  iv,  64 

criminal  process  in, iv,  270 

ordinances,  how  enforced, iv,  277 

Broome,  description  of  county, . . . .  T,  Ap.,  64 

towns  in, v,  Ap.,  180 

in  6th  judicial  district, in,  6 

in  24th  senate  district, in,  9 

in  26th  congress  district, in,  11 

members  of  assembly, ni,  7 

town  or  county  poor, iv,  10 

Broome,  town  of, v,  Ap.,  132 

Brothertoton.  [See  Indians.] 

Brownsville,  town  of,  ... .   V,  Ap.,  169 

Brunswick,  town  of, v,  Ap.,  130 

BrtUus,  town  of, v,  Ap.,  195 

Buffalo,  town  of, v,  Ap.,  212 

Buffaio  juvenile  asylum,  incorporated, . . .  v,  228 

who  to  be  sent  to. : y,  235 

to  bind  out  children, v,  231 

annual  reports, v,  233 

visitation  of, v,  233 

endowment  of, v,  234 

real  estate,  it  may  hold, . .  y,  235,  239 

Building  associations,  incorporation  of, . .  in,  778 

783 

how  formed, m,  778,  783 

general  powers, in,  779 

capital  slock, in,  779,  781,  784 

stock  for  minors, in,  779 

duration  of  company, in,  780 

embes35lement  iu, iii,  780 

annual  report, ni,  780,  785 

individual  liability, , . . . .  in,  780,  785,  786 

officers  and  their  election,...  in,  781,  783 

exemption  of  shares, ni,  782 

loans  to  members, ni,  782,  786 

payment  of  dividends, in,  785 

'  indebtedness  of  company, in,  787 

BuHdings,  public,  insueanoe  of,  in,  626,  iv,  199 
BttOtheads.  [See  Piers,] 


BuflyS^Ats,  prohibited, ly,    43 

Bifoyf,  protection  of, ly,    68 

Burglary,  attempts  to  commit, y,  166 

being  equipped  for. y,  166 

Bwrial  places,  for  churches, m,  701^  703 

not  to  be  mortgaged, in,  745 

removing  remains  from, ni,  746 

exempt  fh>m  execution, ly,  C29 

[See  Cemeteries,] 

BurUngton,  town  ot, y  Ap^  172 

Bushel,  lialf,  in  measurement, ' .  m,  867 

Buskwick,  town  of, y.  Apt,  106 

Btmhcfs.  order  of,  in  courts, y,  71,  138 

Busti,  iowu  of, y,  Ap.,  319 

Butternuts,  towno(| y,  Ap.,  172 

BuHer,  town  of, y,  Ap..  201 

Bums,  town  of, y,  Api,  215 

Byron,  town  of, y,  Api,  702 

Cabinet  o/  natural  history, ....  ni,  144  426 

Cairo,  town  of, y.  Apt,  123 

Caldwell,  town  of, y,  Ap,  145 

Caledonia,  town  of, y,  Ap.,  203 

Calendars  of  courts  to  be  printed, rr,  642 

Calhoun,  town  of, y.  Apt,  109 

Cambridge,  town  of^ y,  ApL,  142 

Cambden,  town  of, y,  Ap.,  159 

Cambria,  town  of, y,  Apu,  210 

Cameron,  town  of, y,  Api,  189 

CamiUus,  town  of, y,  Ap.,  193 

Canaan,  town  of. ! . .  y,  Ap^  126 

Canada  thistles,  to  be  destroyed, |y,  426 

OannQoharie,  town  of^ y,  Ap.,  139 

Canals: 

abandoned,  sale  of; in,  193 

appraisal  of  lands  taken  for,  in,  103,  147 

149,  157,  171 

appraiser's  power  and  dnty,  ni,  147, 149, 157 

as  to  bridges, m,  166 

reversal  of  their  awards,  . . . .  m,  171 

to  report  annually, m,  171 

to  arrange  books  and  papers, .  in,  171 

their  term  of  office, in,  193 

their  compensation, .  m,  106,  153,  194 

appeal  from, in,  147 

how  appointed, in,  161 

clerk  Iiire  for, ni,  168 

stationery  for, ni,  159 

oath  of  office, ly,  497 

appeals  from  appraisers, m,  147 

duty  of  attomey«fBneral  on,  .  in,  103 

auditor,  how  appointed, ni,  168,  194 

his  powers  and  duties, in.  168 

secretary  of  oomnusnooers  of  the 

canal  fund, m,  168 

secretary  to  canal  board, m,  168 

to  have  custody  of  seal,  .....  in,>168 
to  employ  and  pay  clerks,.* . .  ni,  169 
to  report  statement  of  toUs, . .  in,  168 
to  control  transfers  of  foods,,  m.  169 
to  report  receipts  and  espendi- 

turcs, in,  169 

deputy  toactas^ lu,  170 

to  arrange  booln,  Ac,  of  apprais- 
ers,    in,  171 

to  prescribe  forms, ni,  180 

to  publish  minutes, in,  187 

his  salary, in,  194 

may  be  suspsoded, ni,  194 
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ClwflTg,  contiiwed:  ^^ 

to  sign  oertifioates  of  stock,. .  in,  195 

to  act  as  canal  commiflsioner, .  ui,  195 

duty  when  water  is  low, in,  200 

to  paj  all  moneys  to  treasufer,  ni,  201 

termor  office, m,  201 

may  appoint  a  deputy, iii,  201 

annual  report, ui,  202 

duty  as  to  liens  on  boats, iv,  680 

oaiial  board,  clerks  to, m,  27 

duty  as  to  enf^neers, in,  31 

as  to  deposit  of  tolls, ni,  104 

appeals  to  from  appraisers, . . .  ui,  147 

to  make  rules  and  regulations,  in,  151 

may  modify  penalties, •  ni,  156 

may  grant  re-hearings, ni,  159 

may  fix  rate  of  toUa, in,  161 

extra  allowances, in,  161 

charges  against  officers, .  ni,  162,  164 

interest  in  contracts, ui,  1 63 

their  secretary, ni,  168 

may  sell  lands, m,  171 

appoint  engineers, m,  173 

fix  their  compensation. in,  173 

quorum  of, Hi*  187 

minutes  to  be  published, m,  187 

remission  of  penalties, ni,  190 

abandoned  canals, ni,  193 

not  to  cancel  contract,  . .     . .  in,  195 

fix  pay  of  collectors, m,  196 

reguUte  speed  of  boats, in,  199 

enlargement  for  defence, in,  205 

bridges,  over  Uie  enlargement,. . . .  in,  156 

over  all  the  canals, m,  161,  188 

farm  bridges  provided  for,  ...  in,  188 

damages  for  want  of, in,  157 

road  and  street  bridges,,  m,  161,  188 

rates  of  driving  on, m,  204 

boats,  unclaimed  freight, iv,  523 

forfeited  for  fraud, in,  189 

steam  on  the  oanaUi ni,  199 

sunk  in  the  canals, ni,  235 

Mens  on, iv,  680 

accommodations  for, iv,  85,  92 

Canada  thistles  on,  to  be  destroyed,  it,  425 

Cayuga  and  Seneca,  deficiency  in  reve- 
nues,  Ill,  67 

Cayuga  inlet,  under  care  of  commis- 
sioners,   in,  179 

commissioners,  vacancies  in  office, . .  m,  29 

their  sabiry, ni,  31,  187 

duty  as  to  engineers^  accounts,  ni,  32 

as  to  navigation, in,  149 

to  attend  appraisals, m,  152 

as  to  Black  Rook  harbor,  in,  153 

as  to  bridges, ni,  156 

power  of,  as  to  railroads, ....  in,  150 

*           interest  hi  cciitracts, ni,  163 

to  visit  line  of  canals, ni,  167 

to  alter  contracts, in,  170 

to  direct  purchases  of  tools, . .  m,  172 

to  protect  laborers, ni,  172 

may  remove  engineers, ni,  177 

as  to  Cayuga  inlet, m,  179 

part  of  contracting  board, ....  in,  183 

remission  of  penalties, m,  190 

let  repairs  by  contract, in,  190 

auditor,  when  to  act, ni,  195 

to  correct  estimates  of  repairs,  m,  197 

to  run  test  boats, m,  197 


Canalf,  eonHmud:                                 ▼•>•  ^W^ 

Cheoango,  tolls  on, in,  158 

surplus  waters, in,  29 

Champlain,  construction  account, . .  ni,  204 

commissioners  of  canal  fhnd, 

clerk  hire  for, m,  27,  102 

transfer  of  stocks, in,  66,  99 

deposit  of  canal  fund, in,  67 

transfer  offices, in,  99 

land  damages, in,  102 

fix  tolls, in,  102 

review  action  of  appraisers, ...  in,  103 

location  of  office, ni,  105 

payments  to  general  fund, ....  ui,  107 

temporary  loans, ui,  1 17,  118 

investment  of  revenue, . .  in,  127,  201 

their  secretary, in,  168 

to  devise  a  seal,.... in,  168 

transfers  of  funds, in,  169 

to  borrow  money, in,  180 

contractors,  extra  allowance  to,  in,  161,  170 

advances  to, in,  164 

to  give  security, m,  165 

alterations  in  contracts, ui,  170 

wages  of  laborers, U},  172 

failure  to  perform, in,  201 

clerks  and  clerk  hire, 

for  tlie  appraisers, m,  158 

for  the  department, in,  27,  202 

for  the  auditor, iii,  169 

for  contracting  board, in,  192 

to  be  a  commissioner  of  deeds,  m,  1 97 

construction  account  dosed, in,  202 

contracting  board, 

powers  and  duties, ni,  183 

let  repairs  by  contract, in,  190 

appoint  a  clerk, in,  192 

his  salary, ni,  192 

to  publish  notices in,  204 

contracts,  for  the  enlargement,. ...  in,  184 

interest  in,  by  officers, in,  186 

for  repairs, ni,  190,  196 

for  enlargement,  canceled,  ...  in,  195 

collectors,  to  be  inspectors  of  boats,  ni,  192 

location  of  offices, in,  196 

their  compensation, ui,  196 

to  give  bonds, ni,  200 

where  to  reside, ni,  200 

damages,  for  using  water  courses, .  in,  150 

for  the  want  of  bridges, ni,  156 

to  be  deposited  in  bank, in,  162 

for  lands  taken. m,  171 

certificates  of  title  requured,. .  in,  188 

department,  clerks  in, ni,  27,  202 

location  of  office,  m,  106 

act  in  relation  to, ni,  168 

expenses  of  management,. . . .  ni,  122 

remission  of  penalties, in,  122 

deposits,  of  canal  fund, m,  6T 

of  tolls  by  collectors, in,  104 

deputy  auditor,  to  be  designated, . .  in,  201 

engmeers, 

under  control  of  canal  board, . .  in,  31 

appointed  by  them, m,  31 

supervision  of  state  engineer,  ni,  31 

oath  of  office, m,  32,  164 

to  investigate  acoounts, in,  32 

to  make  •stimates, in,  32 

to  report  on  work  done. in,  164 

of  divisions,  to  be  appointed, .  m,  173 
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resident  to  be  appointed, ni,  173 

assistants  to  be  appointed, ...  iii,  173 

their  compensation, m,  174 

tlieir  duties, in,  17i,  175,  176 

removal  Trom  office ui,  177 

false  estimates  by, m,  186 

orders  for  work  to  be  in  writing,  in,  1 97 

nnmber  limited, in,  202 

temporary,  may  be  employed,  iii,  203 
enlargement 

price  of  land  for,  limited. ....  in,  154 
accounts  for,  to  be  separate, . .  in,  167 

of  aU,  provided  for, ni,  180 

j  extent  of  enlargement, in,  198 

'  for  pnrposes  of  defence, m,  206 

'       emigrants,  transportation  of, iv,  336 

I       extra  allowances  to  contractors,  in,  161,  1 70 

'        fbndftransferof  stocks, m,  65,  66,     74 

deposit  of, Ill,    67 

kmn  to  general  fund, ni,    75 

Olens  Falls  feeder, 

oonstmction  account, in,  204 

ittBiXictor  of  boats, 
^  may*  administer  oaths,.,  ni,  168,  197 

^  -  office -abolished, in,  192 

transfer  of  dnties  to  collectors,  m,  192 
and  measurers  to  be  appointed,  ni,  197 
^       landa,  when  divided  by  canals,. ...  in,  170 
^               may  be  sold  by  canal  board, . .  ni,  171 
maps,  to  be  preserved  by  surveyor- 
general,  in,     28 

''  evidence  of  title  to  lands,. . . .  m,  155 

and  plans  of  enlargement, ....  in,  183 
'       navigation, 

intemiptlons  guarded  against,  m,  149 

railroad  crossings, lit,  150 

transportation  St  live  stock,. .  ni,  172 

speed  of  boats, in,  199 

by  the  U,  8.  government, ill,  206 

Oneida  lake, 

tolls  on,  how  fixed, m,  106 

Oswego,  surplus  waters  on, in,  154 

officers,  bribery  of, in,  1 99 

penalties:  may  be  modified, ni,  155 

•  remission  of, in,  122 

*  remission  prohibited. in,  190 

railroad  crossings, in,  646 

lepairs,  estimates  to  be  made, ....  m,  156 

>  materials  for, ni,  164,  172 

regulations  for  making, m,  163 

may  be  let  by  contract, ni,  190 

^  contracts  for,  to  be  filed, in,  196 

)      lehearing  by  canal  board, in,  1 59 

>  revenue,  deficiency  in, ni,  1 06 

('  snrplus  disposed  of, m,  107 

frauds  on,  defined, in,  189 

may  be  invested, ni,  201 

ileamboats,  navigatioir  by, m,  199 

<       tuperiotendent, 

«  estimates  of  repairs, in,  165 

interest  in  contracts, ni,  16S,  192 

to  buy  materials  and  tools, ...  in,  172 

dnty  on  the  canals, in,  178 

receipts  for  moneys  paid,....  in,  178 
to  pobliah  monthly  accounts, .  m,  179 

removal  from  office, in,  187 

nrphia  waters,  at  Black  Rock  harbor, 

m,  162 
en  yie  Oswego  canal, in,  158 


CandbfCantifnted:  VaLHipi 

on  the  Chenango  canal, nr,     29 

toUs,  how  to  be  fixed, ui,  102,  161 

to  be  deposited, ui,  104 

on  Oneida  Lake  canal, ui,  106 

on  Chenango  canal, ni,  158 

annual  report  of, ni,  169 

nnclaimed  freight, IT»  523 

water,  penalty  for  drawing, ni,  IM 

drawn  to  Syracuse  level,  ....  iii,  200 
may  be  used  at  If pntezuma, . .  m,  23T 
weigh  masters,  may  administer  oatha^ 

m,  1€S 

where  to  reside, xii,  200 

Canandaigua,  town  of, ▼,  Ap^  199 

Qmandaigua  lake  €md  rtoer, 

preservation  of  fish  In, nr,  105 

Canceling  judgmento^ it,  G22»  627,  63$ 

Candor,  town  of, r,  Ap^  186 

Caneadea^  town  of,  v,  Api,  219 

Canistco,  town  of;   v,  Apt,  189 

CVin^townof, r,  Ap.,  190 

Canvass  of  votes  at  town  meetings,  . . .  lu.    39 

in  Hamilton  county m,    44 

throughout  the  state,  ........  in,  50,    §1 

CapUoL  trustees  of, in,  128 

superintendent  of, in,  129 

rooms  In,  may  be  leased, in,  129 

Captain  of  the  port  in  New  York,  IT,  91,  94,  95 

may  bring  actions, iv,  93 

Carlisle^  town  of, v,  Ap.,  132 

CarUon^  town  of, t,  Ap.,  209 

Carmel,  town  of, T,  Ap.,  103 

Caroline,  town  of,  v,  Ap.,  184 

Carp,  preservation  of, iv,    96 

Carriers  of  passengers : 

[See  Onmm<m  carriers.'] 

CarroO,  town  of, T,  Ap^  219 

Casks,  mark  and  tare  to  be  true, lit,  666 

Castile,  town  of, v,  Ap.,  20t 

Castleton,  town  of. y,  Ap.,  lOO 

CaOierines,  town  of, v,  Ap^  18G 

Cailin,  town  of, T,  Ap.,  196 

CatskiO,  town  of,  v,  Ap.,  124 

OatskiU  creek,  cutting  fee  in, ir,     69 

Cattaraugus,  description  of  county,  t,  Ap,     11 

towns  in, r,  Ap.,  211 

in  8th  judicial  district, in,       6 

in  32d  senate  district, in,       9 

in  ^Ist  congfress  district, ni,     II 

members  of  assembly  in, in,       T 

preservation  of  fish  m, iv,  106 

dog  tax  in, it,  109 

selling  liquor  to  Indians  in, iv,  362 

Indian  reservations  in,  it,  383, 389,  399.  406 
Oausesj  preferred  In  court, ...  rv,  163,  642,  591 

600,  T,  139 
CaughnauHtga.  [See  Indions.'] 
Cayuga,  description  of  county,  . . .  t,  Ap.,    62 

towns  in; T,  Ap,  t9& 

in  7th  judicial  district, m,      9 

in  25th  senate  district, ni,      9 

in  24th  congress  district, m,    11 

members  of  assembly  in, in,      9 

Cagu^  lake^  preservation  of  fish  in,  iv,  96,  lOO 

ingress  of  salmon  in, it,    99 

dams  in  rivers  leading  to^ it,  lOO 

Oaiyuga  Indians : 

may  buy  and  seH  lands; it,  399 

may  adopt  ether  tribes; : it,  391 
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CbyuAii  town  oC; Y,  Ap.,  186 

ereek,  a  publio  highway, in,  596 

(Jazenoviat  towo  of; t,  Am  164 

CBmehries: 

ehnrches  may  eotablish  them,  m,  701,  703 

mortgages  on,  regulated, m,  745 

remoTal  of  remains  from, m,  745 

incorporation  of  rural,  in,  745 

oompanies,  how  formed, ni,  746 

general  powers, in,  746 

procuring  land, ni,  746,  762 

board  of  trustees, m,  747 

annoal  reports, ni,  748 

injuring  monuments, m,  748 

exemption  fh>m  tax  and  execution, 

ni,  748 

transfers  of  lots, in,  749 

lots  to  be  indivisible, in,  761 

lands  maj  be  bought  with  stock, 

nx,  763 

debts  may  be  funded, m,  756 

amendments  to  act  for  incorporation, 

III,  751,  752,  765,  756 

in  incorporated  villages, in,  749 

preservation  of  birds  in,  ....  m,  753,  756 

incorporation  of  private  and  family,  in,  754 

amount  of  land  to  be  used,...  m,  754 

officers  to  be  chosen, in,  754 

oertificato  to  be  filed, xu,  754 

Injuring  monuments,  Jbc.,  ....  in,  755 
consent  of  supervisors,  when  nec- 
essary,     m,  756 

Osama,  provided  for, in,  11,    22 

of  lunatics, ' iv,    28 

CbUrevOfe,  town  of, v,  Ap^  215 

Cb-tiorort  to  Special  sessions, ni,    33 

imprisoned  debtors  may  sue  out,. .  iv,  475 

^     to  justices*  courts, IV,  543,  644 

^     to  inquire  caose  of  detention, iv,  681 

in  criminal  cases, v,  176,  176 

ChdUinge  to  jurors  in  dvil  actions,. . . .  IV,  648 

in  criminal  actions, iv,  648,  v,  173 

C^iambcr  business  in  courts, v,      8 

ChamJber  of  commereef  to  durase  commis- 

'  sioner  of  pilots, iv,    77 

Ohampertyy  what  deemed  such, nr,  590 

C^Aof^non,  town  0^ v,  Ap.,  169 

^omplotfi^  town  of; Yf  Ap.,  149 

Chamiflain  canal, 

oonstruction  account  dosed, m,  204 

CSkmcery,  as  to  insolvent  banks,  rv,  115, 117,  122 

as  to  usury, rv,  460 

aa  to  factors  and  agents*  act,  . . .  .<  iv,  462 
as  to  absent  and  concealed  parties,  iv,  633 

m%y  nullify  marriages, iv,  612 

Chanedlor  library,  disposition  otf; in,  142 

power  as  to  lunatics*  estates, iv,    27 

under  bank  laws, rv,  124,  133 

Changing  names, xv,  286 

by  churches, *. ni,  703 

CTiortAiNe  6egtfe9te  restrained, iv   604 

C(Wi£a&2e  fn«(i{ufMm«.* 
8tockheldby, m,  967 

.     incorporation  of, m,  705^  708,  709 

how  formed, in,  705 

officers, m,  706 

holding  property, iii,  707 

personal  liabiUty, in,  707 

visitation, ni,  707 

v.— 107 


CAortfoftfe  Awfdtt^ibM,  ctrnMuteii;  ▼<^1 

mortgaging^ ni,  70t 

sellixig  and  leasing^ ni,  709 

eoctended  to : 

fine  arts, m,  709 

historicsJ, m,  710 

literary, in,  710 

Charleston,  town  of, v,  Ap.,  139 

CharUon,  town  of, v,  Ap.,  13ft 

C%arfer«  to  be  examined, iv,  207,  21t 

Chateaugay,  town  of; v,  Ap.,  150 

Chatham,  town  oi; Y,  Ap.,  12« 

Chattel  mortgages,  tobe  filed, rv,  435 

copy,  when  evidence, iv,  436,  645 

to  be  numbered, iv,  436,  441 

tobe  registered, iv,  441 

fees  for  filing,  Ac, iv,  436,  441 

on  canal  boats, iv,  680 

on  vessels,  how  proved, rv,  645 

CAawfionl  6<^,  fishing  in, iv,  105 

Chautauqua,  description  of  county,  v,  Ap.,  71 

townsin, v,  Ap.,  219 

in  8th  judidal  district, m,  5 

in  32d  senate  district, ixi,  9 

in  3l8t  congress  district, ni,  11 

members  of  assemUy  in, m,  7 

Chautaug[ua,  town  oi, y,  Ap.,  219 

C^OBSf,  town  of, . . ; ^t  Api,  149 

Chscke,  no  days  of  grace  on, iv,  458 

Chemical  eon^paniee,  incorporation  of; . .  lu^  733 

how  formed, in,  73S 

trustees, m,  733,  743 

officers, ni,  734 

capital  stock, nx,  734,  736,  737,  738 

by-laws, nx,  734 

use  of  funds, in,  734 

evidence  of  charter, in,  735 

personal  liability, xu,  735,  738 

annual  report, in,  735 

dividends, nii  735 

amount  of  indebtednesa, in,  738 

general  powers, xii»  739 

treasurer's  duty, xn,  739 

place  of  doing  business,  in,  741,  742,  744 

purchases  for  stock, ni,  741 

duration  may  be  extended, in,  742 

extended  to  raising  vessels, in,  740 

to  dealing  hi  ice, m,  741 

to  printii^  books, ni,  749 

Chemmg,  description  of  county, . .  v,  Ap.,  78 

in  6th  judicial  district, in,  8 

in  27th  senate  district, ni,  9 

in  27th  congress  district, m,  11 

members  of  assembly  in, m,  V 

Chemung^  town  of; v,  Ap.,  188  ' 

Chenango^  descriptton  of  county, . .  v,  Ap.,  64 

towns  in, v,  Ap.,  177 

in  6th  judicial  district, lO^  8 

in  23d  senate  district, m^  9 

in  19th  congress  district, nx,  11 

members  of  assembly  in m,  t 

Chenangoy  toym  of, v,  Ap.,  180 

Cherry  VaUey,  town  of; y,  Ap.,  173 

Chmter,  town  of, Y,  Ap.,  145 

ChmterfiOd,  town  oC, v,  Ap.,  148 

ClUrfa,  Indian,  their  powers, iv,  387,  395 

ChUdrm^  pauper  to  be  tan^t^ iv,  4 

not  to  be  ennmerated  in  sdiools, . .  rv,  4 
may  complain  of  drunkenness  of  p*- 

rentii, iv,  59 
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(fhUdreii,  emdinued:  ▼oL 

to  be  bound  out  by  orphan  asjlums,  I  v,     1 3 

mother,  when  their  guardian, iv,     13 

when  sent  to  asylums,  iv,  14,  y,  208,  211 
216,  218,  219,  221 

register  of  them  to  be  kept, iv,     14 

,      truant  provided  for, iv,     16 

,      illegitimate  to  inherit, iv,  433 

to  receive  life  ins.  on  parents,  iv,  610,  616 

how  apprenticed  to  service, iv,  617 

[See  MinorSf  I/^anta.'] 

CMU,  town  of, V,  Ap.,  206 

China,  town  of v,  Ap.,  207 

ifluae  in  action,  suit  on,  by  assignee, . .  iv,  620 

Christian  party  of  Indians, iv,  367 

Churches.  [See  JReligious  SodeHes.] 

Cicero,  town  of, v,  Ap.,  193 

CincinnaHf  town  of,   v,  Ap.,  182 

Circuit  roll  abolished  [see  Courk],  ....  iv,  691 

judges,  transfer  from, iv,  636 

courts,  when  and  where  to  be  held,  y,      6 

order  of  business, v,  71,  138 

removal  of  indictments, v,  176 

drcusj  taxed  for  juvenile  asylums, Y,  212 

to  be  licensed  annually v,  212 

Oitatioti  by  surrogate, rv,  488 

Cities, 

,      New  York, v,  Ap.,  222 

Albany, v,  Ap.,  225 

Hudson, V,  Ap.,  227 

/      Schenectady, v,  Ap.,  228 

Troy, T,  Ap.,  229 

Cities,  towns  and  villages, iii,  298 

adulteration  of  milk, ni,  416 

amusements,   iii,  323 

boards  of  health, m,  401 

commissioners  of  deeds, iii,  319 

digging  in  lots  and  streets, v,  157 

election  of  mayors, lu,  301 

insuring  public  buUdings, iv,  199 

interest  in  contracts, m,  303 

investigations  by, m,  304,  686 

justices'  courts  in, y,     20 

liability  for  mobs, m,  321 

licenses  to  sell  liquor, iv,    47 

lunatics  in  asylum, iv,     26 

railroads, in,  639 

squatters  in, iv,  617 

taxes  and  assessments, m,  344 

treasurer  of  fire  departments,  ....  iv,  202 

truant  children, rv,    17 

trusts  for, rv,  430 

union  iVee  schools, ni,  501 

witnesses  before  committees, m,  686 

•  Citizen.  [See  Alien.] 

Indian  when  such, iv,  300 

€VtytrMpec<t>r,  as  to  registry  of  births,  fta,  iv,  283 

Civil  actions, y,     21 

form  of,  y,    21 

time  of  commencing, v,    22 

parties,    y,    30 

place  of  trial, y,    33 

manner  of  commencing, y,    35 

guardians, y,  31,  138 

abatement  of, y,    32 

notice  of  pendency, v,    36 

pleadings,    v,    40 

counter-claim y,    43 

provisional  remedies, v,    61 

arrest  and  bail, T,  61,  139 


Civil  actions,  continued :  ToLFifc. 

claim  to  property, v,    67 

injunction, t,    59 

attachment, y,    61 

other  remedies, y,    67 

trial  and  judgment, V,    68 

on  failure  to  answer, y,    68 

issues  and  mode  of  trial, y,    70 

by  court,  v,    74 

byjury, V,     72 

by  referees, t,    76 

exceptions  in, y,    76 

entering  judgment, y,    77 

execution, y,  80,    83 

costs,  y,    87 

appeals, t,    93 

miscellaneous  proceedings, y,  107 

particular  cases, • y,  119 

Civil  divisions, m,      6 

judicial  districts,  m,      6 

apportionment  of  assembly, m,      6 

senate  districts, m,      8 

congressional  districts, m,     10 

CtvU  justice,  administration  of, .. .  rv,  529.  y,  3 
courts  of  general  jurisdiction,  iv,  629,  V,  4,  6 
court  of  special  jurisdiction, . .  rr,  543,  v,  8 
general  provisions  as  to  courts,  iv,  549,  y,  3 
actions  relative  to  real  estate,  rv,  606; 

y,   23.  124 

personal  actions, tv,  618 

proceedings  in  actions, ly,  637,  y,  21 

special  proceedings, ly,  660 

other  remedies, rv,  681  y,  118 

fees  and  costs, iv,  683,  y,  87 

Civil  officers, m,    26 

attorney-general,   m,  33,    37 

bond  by  commissary-general, m,    33 

comptroller's  office, m,    27 

duties  of  surveyor-general, ...  m,  28,    31 

expenses  of  state  oflBces, m,  33,  116 

injunctions  against, m,    35 

reports  of  state  oificers, ni,  29,    31 

.resignations, m,    35 

salaries, m,  30,     37 

soldiers'  allotments. m,     3S 

state  paper, '. n^     36 

suits  in  behalf  of  the  people,  . . . .  m;     26  . 
treasurer's  accounts,  ... .  m,  27,  105,  123 
vacancies  in  office, m,  26,  29,     34 

Civil  polity  and  idtemal  administration,  ni,       1 

Civil  process,  insane  imprisoned  on,. . . .  ly,  26 
service  on  foreign  corporations,.*.  ly,  221 

return  of, iv,  589,  699 

service  facilitated, ly,  588 

in  suits  by  the  state, rr,  600 

Claim  to  personal  property  : 

and  delivery  provided  for, r,    5t 

when  concealed, y,    59 

claimed  by  third  party, y,     59 

Claims  to  real  property : 

determination  of, ly,  610,  T,  IM 

extended  to  terms  for  years,...  rv,  610,  611 

to  corporations, ly,  611 

action  for, t,  124 

Clarence,  town  of, y,  Ap.^  212 

Clarendon,  town  o? v,  Ap.,  209 

Clarkson,  town  of, y,  Ap.,  205 

Clarkstoum,  town  of; y,  Ap.,  107 

Classificatitm : 

cif  oommismonow  of  exdoe, it,    4t 
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of  coanty  superintendents, iv,      9 

of  conuniasionera  of  emigration,  . .  rv,  304 

of  judges, IV,  657,  629 

of  justices  of  the  peace, in,    40 

of  managers  of  lunatic  asjlum, . . . .  iy,    64 

of  port  wardens, iv,     86 

of  town  assessors, ni,  304 

of  trustees  of  idiot  asylum, '. .  iv,    34 

ot  trustees  of  schools, m,  455,  476 

Cfatwoc*,  town  of; V,  Ap.,  126 

CZay,  townof, v,  Ap.,  193 

(Jlergymen  to  keep  records  of  marriages,  iv,  284 
Clerks: 

of  appeals,  to  give  bond, in,     48 

ill  canal  department, m,  27,  102 

of  circuit, it,  573 

of  court,  to  enter  Terdiet, v,     72 

to.  enter  judgments, v,     79 

feesof, T,    91 

of  excise,  duties,  Ae., iv,    48 

may  administer  oaths,  fta,  . . .  rr,    56 
of  school  districts,  vacancies  how  pro- 
vided for, ra,  476,  479 

their  duties, ni,  525 

to.  report  births,  deaths,  &o^ . .  iv,  281 
of  towns.   [See  Ibwn  Clerks.] 
of  county.   [See  OmaUy  Cltrk,] 

of  senate,  to  render  accounts, m,  109 

of  assembly,  to  render  accounts, . .  m,  109 

among  the  Indians, iv,  385 

hire  of,  for  state  treasurer,. . . .  ni,  71,  159 

for  attorney-general, ni,    30 

ofsupenrisora,  to  publish  statement,  in,  316 

may  administer  oaths, ni,  337 

to  report  yaluations, in,  343 

to  transmit  proceedings, in,  442 

of  the  polls,  pay  of, m,  540 

of  state  prison,  his  du^, v,  195 

jnay  administer  ofl^s, v,  200 

ClermarU^  town  of, , . « v,  Ap.,  126 

CHjfton,  town  of, v,  Ap.,  135 

Clinton,  description  of  county, v,  Ap.,     60 

towns  in, v,  Ap.,  149 

in  4th  judicial  district, m,      6 

in  16th  senate  distric^ in,      9 

in  16th  congress  district, m,    11 

members  of  assembly  in, m,      7 

preservation  of  game  in, iv,  103 

CUntm  state  prison, \ v,  188 

insane  oonvicts  in, . . .- v,  188 

money  to  discharged  convicts,....  v,  188 

books  to  be  bought  for, v,  189 

salaries  of  officers, v,  189 

principal  keeper  for, v,  198 

Clinton,  town  of, v,  Ap.,  104 

Corner,  town  of, V,  Ap.,  219 

CobleskiU,  town.of, v,  Ap.,  133 

Ooch-Jighting,  prohibited, iv,    43 

Gtchection,  town  of, .,  V,  Ap.,  116 

Code qf  I^oceduref  remedieBy v,      2 

by  action,  v,      2 

by  special  proceeding, v,      2 

actions  of  two  kinds, v,      2 

civil  and  criminal, ...  v,      2 

oourts,.and  their  jurisdiction, v,      3 

court  of  appeals, v,      4 

jurisdiction, v,      4 

power  of  court, v,      6 

terms  of  session, v,      5 


Code  €f  Ptocedwrty  wnHnuod:  ^ol*  VSniii 

quorum  of  judges, v.  5 

.  adjournments, v^  6 

accommodations, v,  5 

supreme  court,  circuits,  and  oyer 

and  terminer. v,  6 

general  terms, v,  6 

.  quorum, v,  6 

number  of  circuits, v,  6 

of  special  terms,  . . . .  v,  6 

of  oyer  and  terminer,  v,  6 

terms,  how  appointed, . . . .  v,  7 

acyoumments, v,  7 

chamber  business, v,  8 

accommodations, v,  8 

*  county  courts, v,  8 

their  jurisdiction, v,  8 

number  of  terms, v,  10 

.  how  appointed, v,  10 

.  jurors  for, v,  10 

local  courts, v,  10 

,  N,  Y.  superior  court, v,  11 

its  jurisdiction, ,.  v,  11 

number  of  judges, v,  12 

election  of  judges, v,  12 

accommodations, v,  14 

K.  T.  common  pleas v,  12 

its  jurisdiction, v,  12 

terms  of  those  courts, . . . .  v,  12 

quorum  of  judges, v,  12 

criers,  to  be  appointed,  . . .  v,-  12 

accommodations, v,  14 

justices'  courts, v,  14,  134 

jurisdiction, v,  14,  134 

title  to  land  in  question,. .  v,  15 

docketing  their  judgments,  v,  17 

rules  of  government, v,  17 

marine  court  in  New  York, . . .  v,  19 

.    .    jurisdiction, v,  19 

assistant  justices  in  New  York,  v,  20 

justices'  courts  of  cities, ......  v,  20 

civH  actions. v,  21 

their  form, v,  21 

time  of  commencing, v,  22 

astorealty, v,  23 

adverse  possession, v,  24 

disability  excluded, v,  25 

other  actions, v,  26 

when  action  is  commenced, . . .  v,  27 

disabilities  excluded, v^  28 

effect  of  death, v,  28,  138 

renewal  by  new  promise, v,  29 

parties  to  civil  actions, v,  30 

guardians, v,  31,  138 

joinder  of  parties, v,  Z% 

abatement, v,  32 

bringing  in  parties, v,  83 

place  of  trial, v,  33 

how  changed, v,  34 

maimer  of  commencing  actions,  v,  35 

summons  and  notice,.,.,  v,  35 

notice  of  Us  pendens^  . . . .  v,  36 

process,  how  served, v,  37 

plea^gs  in  civil  actions, v,  40 

the  complaint, v,  40 

the  demurrer, ^r  41|  43 

the  answer, v,  42 

counterclaim, v,  43 

the  reply v,  44,  139 

general  rules  of  pleading, v,  46 
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willoalioD,.  IT,  641,  601,  Y,  46 

items  of  an  •oooont, Y,  46 

nile  of  oonatrnoUoB, Y,  46 

BtnJdng  out, y,  46 

Joinder  of  actioni|. . . .  Y,  47,  139 

admissions  in, Y,  48 

amendments, y,  48,  144 

Yarisnoe, Y,  48 

flotitious  names, y,  49 

supplemental  pleadings,. y,  60 

prOYisional  remedies, y,  61 

arrest  and  bail, Y,  61,  139 

proceedings  against  sheriiB)  y,  66 

motion  to  Yscate, y,  66 

daim  and  daliYerj  of  property,  Y,  67 

when  concealed, Y,  69 

daimed  by  third  partj, . .  y,  69 

Injimction, T,  69 

damages  on, T,  60 

not  against  banks, Y,  61 

motion  to  Yscate, y,  61 

attachment, y,  61 

perishable  propertj, y,  68 

hitangible  property, y,  64 

bond  on, Y,  66 

dischargeoi; T,  66 

other  provisional  remedies,. . « .  y,  67 

leceiYers, y,  67 

deposites, Y,  67 

trial  snd  judgment, y,  68 

on  failure  to  answer, y,  68 

on  the  answer, Y,  44,  139 

friYolous  demurrer, y,  69 

issues  and  mode  of  trial, y,  70 

notice  of  trial, Y,  71,  139 

order  of  bunneBs^. . . .  y,  71,  138 

trialbyjury, y,  72 

Yerdiets, y,  72 

new  trials, y,  74 

trial  by  court, y,  74 

ezoeptione, y,  76 

trisl  by  relbrees, y,  76 

appointment  of  refbrees,.    y,  77 
141 

entering  judgment, t,  77 

deric  to  enter  it^ y,  79 

judgment  roll, t,  79 

docketing, Y,  79 

«ieeiitioA  of  judgment, Y,  80 

when  to  issue, t,  80 

different  kinds, Y,  81 

form  of, T,  82 

when  returnable, Y,  82 

supplementary  proceedings, . . .  Y,  83 

when  to  be  taken, Y,  83 

examinations  on, Y,  86,  141 

decision  on, y,  86 

how  enforced,  y,  86,  87,  142 

costs  in  dvil  actions, y,  87 

when  allowed, Y,  87 

rate  of  allowance, . . . .  y,  89,  137,  142 

extra  allowance, y,  90 

interest  on  Yerdict» y,  91 

adjustment  of, Y,  91 

derks*  fees, y,  91 

referee's  fees, y,  91 

of  motions, y,  92 

on  rsYiew, Y,  92 

against  executors^  Ac, Y,  92 


QMfc ^Pnoednrt^  amUmud:  YM.FasiL 

suits  by  the  people^ Y,     93 

against  assignee, y,    93 

on  settlementk  ^ y,    93 

when  may  be  set  ofl;. . . .  Y,  106,  137 

appeals  in  dYil  actions, y,    93 

general  proviaaons, y,    93 

orders  out  of  court) y,    94 

how  made, y,    9^ 

return  to, y,    94,  142 

what  reviewed, y,    94 

decision  on, y,    94 

time  of  iq^pealing,  .••••..  y,    96 

to  oourt  of  appeals, y,    96 

in  what  cases, t,    96 

security  on, y,  96^  142 

stay  ofprooeedingfl^ y,    91 

to  the  supreme  court, y,    98 

in  what  oases, y,    98 

Becurity  on, y,    98 

where  lieaid, y,    99 

Judgment  on, t,    99 

from  single  judge, y»    99 

in  what  cases, y,  99^  133 

security  on, • y,    99 

from  justices' courtS) ▼,  100 

to  what  court, y,  101,  143 

time  and  manner  o( t,  101 

staying  proceedingi^ .  y,  103^  143 

return, ▼,  103 

hearing, y,  104^  143 

judgment, t,  104 

costs  of  appeal,  y,  106^  133,  14^ 

restittttion, y,  106 

setting  off  costs, y»  106 

nSsodkneous  proceedings, ;.  y,  107 

submitting  a  oontroveray,....  y,  lOT 

against  joint  parties, y,  108 

confession  of  judgment, y,  109 

offer  to  compromise, y,  110 

admission  or  inspection  of  writii^ 

Y,   III 

exsmination  of  parties,...  y.  111,  143 
examination  of  witnosaei,  y,  113,  144 

motions  and  orders, y,  ItA 

entitling  affidavits, Y,  116 

computation  of  time, r,  116 

Botioes,  filing  and  serving  p^wa, 

Y,  116 
duties  ofliheriflb  and  coroners,  t,  llT 
accountability  of  guardians,...  T,  118 

powers  of  referees, t,  118 

papers  lost,  supplied, Y,  118 

undertakings  to  be  iUed, y,  118 

pubUcution  of  notkoes, Y,  110 

statutes  androports  evidenoo^  y,  119 

actions  in  particular  cass% y,  119 

against  foreign  oorporatioBS^..  y,  119 

on  judgments, y,  120 

fuo  taarrofite, y,  120 

partition, t,  124 

daims  to  real  property, y,  124 

existing  suits  provided  fer,. . .  y,  126,  y» 

general  proviaions, y,  127 

definitions, y,  197 

rule  of  constructioti, ▼,  197 

rules  of  practiee, t,  198 

special  proceedings,  appeals  in,....  r,  133 
code  extended  to  recQgwIsanoai^  it,  499^ 

T,  133 
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book  of  forms  to  bo  prepared, t,  136 

preferred  eauaes, t,  138 

made  applicable  to  partition, it,  616 

to  appeals  on  speeial  prooeedinga, 

XT,  682 
to  appeals  on  mandaoios,  ....  it,  683 
to  suits  by  Are  departments, . .  it,  267 

Cbeymofu,  town  of, r,  Ap.,  128 

CbAmsftm,  town  of, ▼,  Ap.,  189 

Cokh/Bskr,  town  of, T,  Ap.,  118 

ObUm,  town  of; T,  Ap.,  213 

OoUswilk,  town  of; v,  Ap.,  181 

OMethn,  of  canal  tolls.  [See  Oamab.] 

of  taxes,  their  dotf, m,  308,  346 

their  fees, m,  309,  317,  318 

time  for,  extended, m,  353 

to  return  lands  of  non-residentSjiii,  358 

of  school  tax,  to  give  bonds, m,  525 

special,  by  sorrogate, it,  491 

'OoUegw,  to  be  furnished  with  laws,  fta,  m,    54 

how  to  be  founded, m,  416 

of  physicians  and  surgeons, m,  417 

Columbia)  charter  oonflrmed, m,  418 

act  relative  to^ m,  418 

Union,  act  relative  to, m,  420 

gaming  prohibited, m,  422 

incorporation  by  regents, m,  428 

medical,  inoorpofated, m,  439 

Geneva  medical, m,  381 

Albany  medical, m,  383 

trusts  for, iv,  429,  431 

CWsfM,  town  oC T,  Api,  213 

Cbhnial  hutor%  under  care  of  regents,  m,  433 
Cblored  ckUdreft,  in  common  schools,  m,  446,  492 
Otkimbia;,  description  of  county,  . .  T,  Apt,    57 

towns  uv T,  Ap.,  125 

in  3d  judicial  distriofc) m,      6 

in  11th  senate  distric^ m,      9 

in  12th congress  district, m,    10 

dogtaxin, iv,  108 

Cohanbia  college,  act  relative  to, ni,  418 

Chbmbia^  town  ot^ T.  Ap.,  164 

Ookmbua,  town  ot, T.  Ap.,  177 

Cbmmtucmf  adione,  time  for, T,    22 

mannaroi; T,    36 

when  deemed  auch, T,    27 

Commercial  paper, it,  458 

CoTrumsaary-generalf  to  give  security,. .  m,    33 

duty  under  militia  law,  : m,  288 

Oommiinon  to  take  ksHtneny : 

by  whom  to  be  granted, iv,  683 

on  judgment  by  default^ •••«.  it,  646 

ih  justices' oourta, it,  546,  641 

Chmmieeioner  of  deetb  : 

aboliahed  in  towns, m,  302 

duties  imposed  on  justices, m,  302 

in  cities,  bow  appointed, m,  319 

in  other  states  and  territories,  it,  441,  444 

in  Qreat  Britain  and  France, nr,  445 

feesoi; IT,  698 

power  of  att*y  in  justices'  courts, . .  it,  434 
iCommieeiomer  o/.higkumifs,  [See  Hoods,  ftcj 
Commiesioner  of  Indian  qf  aire.  [Qee  Indiane?\ 
•Comffuseionerey  canal  [See  Ganais.}    . 
:C(nnmieeionere  of  Qonal/imtL  [See  OanaJs.} 
•  Onnmiseumere  of  common  echooie : 

[See  Common  Schoole,] 
CommieeiQn^e  (^  tmiaraiian: 

[See  amiqraifito^ 


OommiseUmere  ofeseeiee,  dassifloation  of;  it,    47 

[See  Ssdee.] 
Ommieaionera  c^  AaaWi  [See  BeaWL] 
Chmmieeioners  of  kmd  office : 

to  pay  for  surveys, m,  127 

to  pay  assessments, ni,  129 

may  order  a  re-survey, m,  129 

grant  of  land  under  water, m,  131 

compel  attendance  of  witneasea, ...  in,  133 

may  grant  parts  of  lots, m,  136 

may  sell  abandoned  caiials, m,  193 

du^  as  to  salt  worka. m,  223 

as  to  escheated  lands,...  m,  238,  241 

part  of  board  of  equahxation, m,  376 

duty  aa  to  Indians,  IT»  369,  371,  394^  396 

39t 
Obmm/ieeionere  ef  hnme : 

Ibr  loaning  U.  S.  deponta, m,    7T 

to  loan  school  moneys, m,  103 

consolidation  of  bana, m,  119 

may  not  be  supervisor, m,  327 

[See  Iiooitf.] 
Comamiseumiere  ^pHote: 

their  powers  and  duties,  it,  66,  71,  77,    78 

79 
appointment  and  tenure  of  ofBoe,..  it,    77 

vacandea  in  olBce, .it,    77 

secretary  to  be  appointed, it,    78 

to  Ucenae  pilote, it,    78 

to  regulate  pilot  boats, it,    79 

to  provide  rewards, it,    81 

to  hear  complaints, it,    81 

quorum  to  act, i^i  ^6,    82 

duty  of  secretory  and  derka^ it,    82 

may  bring  actiona, ,  it,    82 

[See  NanigatMn,'\ 
Oommiieeionere  ofpuhUc  occovmto: 

how  appointed, m,  123 

their  powers  and  dutiea, in,  124 

OommMet  qf  bvnaJdicSy  n^c,  actions  by, . .  it,  662 
Chmmon  oofriere  .* 

not  to  employ  intemperate  persona,  it,  462 

to  fumiah  names  of  members, it,  621 

unclaimed  freight, rr,  625 

Common  councile: 

may  take  testimony, m,  304 

compel  attendance  of  witnesses,...  m,  686 

proof  of  ordinances, it,  638 

Common  law,  of  other  states,  how  proTed,  it;  643 
Common  pleas,  court  in  New  Tork,  . . . .  t,    12 

ite  jurisdiction, t,    12 

terms,  when  had, t,    12 

quorum  of  judges, t,    12 

OTiers  to  be  appointed, t,    12 

accommodations  for, t,    14 

Common  echoole : 

appeals  as  to  libraries, m,  440,  491 

to  the  superintendent, . .  iii,  452,  466 

first  to  counU^  superintendent,  ni,  466 

apportionment  of  school  moneys,  m,  456 

518,  620 
boa^  of  education  for  free  schools,  pow- 
ers and  duties, m,  603 

oommisaioners,  annual  report,  what  to 

contein, m,  439 

their  compensation, m,  439 

may  not  be  supervisor, m,  447 

office  abolished, m,  463 

for  county,  to  be  appointed,  ni,  51 0,  611 

Digitized  by  LjOOQIC 


594 


GENERAL  INDEX. 


Ccminon  schools^  continued:  ^oL  ^f- 

for  assembly  districts, m,  611 

their  power  and  duties, m,  612 

may  administer  oaths, ni,  514 

their  compensation, in,  514,  520 

expenses  to  he  audited, in,  514 

as  town  superintendents, m,  617 

when  to  forfeit  pay, m,  529 

to  have  care  of  town  fund, . . . .  ir,  2 
to  erect  sdiools  among  Indians,  iy,  3T2 

colored  children, m,  446,  492 

county  Buperuatendent,  iii,  451, 454, 457, 463 
children  not  to  be  enumerated, ....  it,      2 

county  clerk,  his  duty, m,  470 

derk  of  district,  vacancy  in  office, .  iii,  476 

his  duty, in,  479,  525,  IV,  281 

collector  to  give  bond  and  pay  over 

tax, m,  526 

districts,  formation  of,   ui,  436 

consolidation  of, in,  444,  502 

dissolution  of, in,  444,  460 

erection  and  alteration  of,  ni,  454^  473 

in  two  or  more  towns, in,  487 

•  lines  to  be  ascertained, in,  526 

district  meetings  may  be  ordered  by 

superintendent, in,  443 

voting  at, in,  445,  475,  477 

special,  when  called, in,  447 

annual,  when  to  be  held,  m,  447,  476 

524 

powers  of, in,  474,  475 

disturbance  in  schools, in,  459 

evening  schools, m,  459 

fund,(comm(m£c/iooZ,)  how  increased,  in,  459 

interest,  payable  on, ni,  495 

annual  sum  raised, in,  497,  520. 

transfers  to, in,  67,     73 

may  be  loaned, in,  103 

revenue  appropriated,  .......  in,  112 

free  scliools,  how  established,  . . . .  m,  497 

gospel  and  scHool  lots,   control  over, 

transferred, ni,  461,  517 

houses  for  sdiools,  sites  for,.,  ni,  435,  478 

tax  for, in,  477 

repairs  of, in,  494 

insurance  of, ni,  526 

lots  may  be  sold, in,  436,  478 

inspectors  of, .' ui,  445,  453 

indigent  pupils, ni,  446,  487 

Indian  children, iii,  460,  487 

librariea, m,  438,  439,  490 

regulations  for, ni,  440 

appeals  as  to, in,  440,  491 

distribution  of  money  for,  in,  456,  499 
standard  American  works, . . .  in,  621 
money  when  paid  to  teachers,  in,  526 

minutes  of  school  meetings, in,  438 

money  for  schools,  amount    annually 

raised, in,  497,  620 

when  withheld, in,  443,  444,  509 

apportionment  of, . .  in,  456,  518,  520 

for  libraries, ni,  456,  499 

orphan  asylums  to  share,  . . . .  m,  496 
to  be  paid  to  supervisors,. ...  m,  616 
supervisors  to  g^vo  bonds,  . . .  in,  623 

to  juvenile  asylums, v,  227,  234 

maps,  books,  Ac.,  provision  for,  . , .  iii,  446 

nautical,  iu  New  York, ni,  527 

normal,  open  to  Indians, iv,  395 

officers  in  N.  Y.,  election  of, in,    51 


Oommifn  achools^  e(mHnuBd:  T«kn«pk 

pauper  children  not  enumerated, . .  it,      4 

penalties  on.offioera, m,  492 

under  gambling  law, it,     41 

resignation  of  officers, m,  479 

removals  from  office, m,  495 

reports,  omission  to  make, . . .  m,  443,  444 
what  children  to  be  included, .  m,  450 

Indian  to  be  exduded, m,  409 

pauper,  the  same, m,  44A 

of  town  auperintendenta,  m,  463,  4G0 

annual,  of  trustees, m,  481 

superintendent  to  make  rules  for  Ubra- 

ries, 111,440 

his  acts  how  authenticated, . .  ni,  443 

to  appoint  visitors, m,  443 

a  deputy  for  each  county,  . . .  m,  4&1 

how  to  resign, ,  ni,  451 

for  towns,  to  be  elected, n^  451 

postage  allowed, m,  455 

to  apportion  moneys, m,  468 

to  print  reports, ni,  493 

for  state,  office  created, m,  50T 

location  of  his  office, m,  507 

seal  of  office, m,  508 

visitation  of  schools, m^  508 

to  draw  money  from  treasuiy,  m,  509 
to  prescribe  rules  for  oom'rs,.  m,  513 
as  to  standard  Amerc'n  works,  m.  523 

as  to  teachers'  institutes, ui,  528 

to  withhold  pay  of  commi88ioQer% 

m,  529 
suits  ag'nst  school  officers,  m,  461,  492,  506 

statistics  to  be  obtained, m,  523 

teachers. ni,  439,  455,  468,  495,  498 

institutes, ni,  463,  528 

instruction  for, « . , .  ni,  499,  510 

term  of  office, m,  479,  524 

tax,  when  omitted  to  be  raised,  ...  in,  442 
how  apportioned,.,  in,  447,  518,  520 

on  non-residents, in,  448 

warrant  to  collect, m,  437,  449 

defidency  in m,  449 

errors  in  tax  lists, m,  456 

collection  of, m,  437,  462,  481 

valuation  for, n^  465,  477 

for  school  honses, in,  47T 

assessment  and  collection,  . . .  ui,  481 

embezzlement  of, m,  523 

town  superintendent,  m,  451, 463,  466,  461 
469,  472,  491,  495,  496 

office  abolished, m,  515 

town  derk,  duty  of, in,  471,  511 

trusts  for  common  schools,.,  it,  430,  431 
trustees,  duty  as  to  vacdnation,. . .  in,  414 

annual  report, ni,  438,  486,  514 

to  apportion  tax, m,  441 

as  to  non-residents, m,  448 

divided  into  dasses, ....  ui,  455,  476 
as  to  disturbance  in  schools, . .  in,  459 

vacancy  in  office, m,  4t6^  524 

their  duties  defined, m,  480 

to  report  number  of  children,  m,  498 

!▼.  4 

their  number,  how  fixed, m,  524 

any  two  may  act, ni,  53s 

to  insure  school  houses, m;  &26 

union  free  schools,  how  established,  m,  SOO 

board  of  education  for, in,  601 

how  sustained, m,  508 
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I  schools^  coniinwd :                    '^^  ^^"^ 

academical  department  id,  ... .  m  605 

vaeandes  in  office, ra,  479,  495,  524 

valuation  for  taxation, iii,  465 

viflitore  to  be  appointed, ui,  443 

voters  at  district  meetings, . .  in,  445  475 

year,  school  when  to  begin in,  523 

OommiUation,  ot*  sentence  in  state  prison,  v,  204 
CommutaUofi  for  emigrants,  iv,  306, 307,  314,  333 
Compcaiiea: 

transportation,  to  f^imish  names, . .  rv,  621 

Complaint,  in  civil  actions, V,  40 

Omipromise^  in  bastardy  cases, rr,  4,  5 

by  one  co-partner, rv,  460 

in  civU  actions, V,  110 

by  executors  and  administrators, ...  iv,  606 
Chmpirolkr: 

second  deputy  to, ni,  27 

his  certificate,  when  evidence, . . . .  ni,  27 

his  office  expenses, ni,  34 

duty  as  to  state  paper, m,  36 

as  to  soldiers'  allotments,  . . . .  lu,  39 

as  to  public  printing, m,  57 

as  to  transfers  of  stock, . .  in,  64,  73 

as  to  transfers  of  securities, . .  m,  67 

as  to  state  stocks, m,  68 

to  make  temporary  loans, ni,  73 

duty  as  to  U.  S.  deposits, in,  91,  110 

location  of  his  office, in,  105 

transmission  of  money, in,  109 

refund  money  paid  for  taxes, ni,  110 

sales  of  lands  for  taxes, in,  134,  357 

one  of  the  contracting  board, in,  183 

taxation  on  lands  of  non-residents,  ni,  358 

accounts  with  county  treasurers, . .  in;  359 

to  sue  county  treasurers, in,  359 

to  certify  arrears  of  taxes, ni,  359 

to  return  rejected  taxes, ni,  360 

interest  on  tax  sales,    in,  379 

to  withhold  school  moneys, ni,  509 

duty  as  to  sales  at  auction, m,  662 

to  approve  sureties  of  treasurer  of  lu- 
natic asylum, nr,  18 

to  keep  accounts  of  bank  fund,. . .  rv,  114 

duties  as  to  bank  fund, '  iv,  124 

powers  transferred  as  to  banks, ...  iv,  169 

powers  transferred  as  to  insurance,  iv,  252 

duty  as  to  mariners'  fund, iv,  308 

books  for  sales  for  taxes, iv,  644 

Computation  of  time,  in  actions, v,  116 

Concealed  and  absent  defendants,  iv,  533,  v,  38 

Conciliation,  court  of, iv,  604 

Concord,  town  of, V,  Ap.,  213 

Conesus,  town  of, v,  Ap.,  203 

Confederation  otij.S.f  articles  otj  v,  Ap.,  1;  11 

Confession,  judgment  by, v,  109 

Congressional  districts, ni,  10 

Conklin,  town  of, V,  Ap.,  181 

Cowieioango,  town  of, v,  Ap.,  217 

Consignee,  to  have  lien  for  advances, ...  iv,  461 

to  give  bonds  for  emigrants,. .  iv,  327,  331 

Consignor,  when  deemed  owner, iv,  461 

Consolidation  of  bauks.  [See  Banking!] 

Conspiracy  in  sale  of  passage  tickets,  . .  T,  154 

Constable,  fees  for  serving  subpoenas, . .  iii,  326 

to  complAhi  of  gamblers, iv,  42 

to  act  as  criers, iv,  589 

when  not  to  summon  jury, iv,  591 

duty  on  warrant  of  county  treasurer, 

m,  344 


Constable,  continued:  VoUParfa, 

duty  as  to  truant  children, iv,     IV 

as  to  excise  law, iv,    51 

as  to  prize  fighting, v,  162 

as  to  disguised  and  armed  men,  iv,  279 

Constable,  town  of, v,  Ap.,  160 

Constantia,  town  of, v,  Ap.,  166 

ConstUutional  government  for    Indians,  iv, 

376,  390 

Construction,  rules  of,  in  pleading, v,    46 

of  Code  of  Procedure, v,  127 

Consuls,  may  administer  oaths, iv,  660 

may  take  acknowledgments, iV,  434 

Contagious  diseases : 

duty  of  board  of  health, iV,  315 

of  marine  hospital, iv,  315 

Contempt,  for  non-payment  of  money, . .  it  630 
Contingent  damages  to  be  assessed, ....  iV,  618 
Cotitracts  for  work  on  canals.  [See  Canals.^ 

in  contemplation  of  marriage, iv,  614 

by  Indiana, iv,  300,  342,  368,  40S 

for  labor  and  supplies  at  states  prison, 

V,  193,  195,  19T,  202 
interest  of  officers  in,  v,  198,  ni,  186,  303 

Contracting  board  (see  Canals), in,  183 

Conveyances,  by  grantees  of  reversions,  iv,  432 

mdexes  of  records  of^ iv,  436 

acknowledgments  of,...  iv,  434,  43T, 

439,  440,  443 
by  persons  in  other  states,  iv,  356, 

389;  445 

by  Indians, iv;  356 

by  aliens.  [See  Deeds.] 

Convicts,  importation  of  foreign, V,  25t 

trial  of,  while  in  prison, v,  171,  172 

insane,  removal  of, v,  188 

discharged,  money  paid  to, v,  188 

transportation  of^ v,  189,  190 

removal  o^ v,  191 

may  earn  diminution  of  sentence, . .  v,  204 

habeas  corpus  for, v,  172 

for  crime  cannot  vote, iir,    45 

Convictions  : 

under  excise  law  to  be  reported, . .  ir,    63 
in  special  sessions  to  be  recorded,  iv,  602 

Copake,  town  of, v,  Ap.,  126 

Cornish,  town  of, v,  Ap.,  135 

Cornwak,  town  of, v,  Ap.,  109 

Coroner,  to  investigate  origin  of  fires, . .  iv,  247 

duty  under  the  Code, v,  117 

to  deliver  property  of  the  deceased,  v,  178 

his  pay  for  so  doing, v,  179 

jury,  how  many, v,  179 

Corpwations, 

liability  to  taxation, m,  373 

sequestration  for  non-payment,  ...  in,  373 

plank  roads  and  turnpikes, in,  549 

bridge  companies, ni,  566 

railroad  companies, ni,  617 

acts  concerning, m,  674 

abatement  of  suits, ni,  674 

subject  to  highway  tax, ni,  675 

foreign,  transfer  agents  of, in,  677 

actions  against,  in,  677,  680,  681,  v,  1 19 

stock  held  by  literary,  Ac., in,  679 

may  not  plead  usury, ni,  681 

married  women  stockholders, in,  682 

collection  of  debts  against, ni,  682 

receivers  of, ra,  682 

restriction  as  to  debts, in,  683 
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joint-Btock asaociatioDS, m,  684 

foreigiii  to  appoint  agenta, in,  685 

serrioe  of  prooeaa  on, m,  685 

•ocumolating  (Vmd  association,  ...  m,  778 

agricultunl  societies, m,  761,  766 

banks, .''...  iv,  127 

benevolent  societies, m,  706,  708 

building  associations, m,  778 

charitable  societies, m,  706,  708 

chemical  purposes, m,  733 

for  establishing  free  churches,. . . .  m,  704 

for  erection  of  buildings, ni,  783 

ferry  purposes, m,  812 

fine  art  associations, m,  709 

gas  light  companies, iii,  849 

guano  companies, in,  866 

historical  societies, in,  710 

horticultural  societies, m,  766 

to  improve  breed  of  animals, m,  768 

to  improve  breed  of  horses, m,  763 

to  insure  against  thieTes, m,  844 

insurance  companies, it,  202 

marine, it,  203 

«re,    IT,  202,  22A 

fife  and  health, it,  216 

inland, it,  364 

Kteraiy  societies, m,  710 

mannf  Ing  oompanies,  . .  m,  726,  729,  733 

mechanical  purposes, m,  733 

medical  societies, ni,  710 

mining  companies, n^  733 

missioDaiy  sodetieB^ m,  706,  708 

mutual  loan  assodationa, m,  778 

io  naTigate  the  ooettn, m,  816,  820 

to  naTigate  Lake  George, iu»  820 

to  naTigaiteriTen  and  lakes,,  ni,  821,  829 
830^  832,  833 

preeervittg  iee^ ih,  741 

printing  and  pUWaMng  books,. .. .  in,  743 
private  and  fkmily  cemeteries,. . . .  m^  764 

to  preTent  horse  stealing, m^  847 

publio  librariea, m,  834,  839 

raising  Tessels, n^  740 

reUg&Mia  societies, m,  687,  696,  706 

to  recover  stolen  animals, ii^  844 

rural  cemeteries, ni,  746 

scientific  societies, n^  706,  708 

skating  parks, m,  774 

sporting  grounds, in,  7T4 

telegraph  companies,...  ni,  719^  722,  723 

Tillages, m,  789^  810 

not  to  employ  the  intemperate,. ...  it,    64 

foreign  not  to  do  bankii^f, it,  112 

moneyed  when  to  be  dissolTed, ...  it,  117 

liability  of  stockholdera, it,  118,  164 

agricultural  societies,  . . .  m,  767,  769 

banks, IT,  118,  132,  164 

bridge  eompaniei^ m,  667 

building  companies. m,  780 

ferry  companies, m,  814 

gas  companies, m,  861 

ffuano  companies, m,  862 

msuranoe  companieB,  it,  210,  211,  232 

240,  246 

manuihcturing  companies,  m,  728,  736 

740,  741,  743 

navigation  companies,  m,  817,  820,  824 

plank  roads, in,  663 

railroads, ; m,  646 


turnpikes, m,  563 

telegraph  oompanies, m,  721 

skating  companies,.. » 'in,  775 

stolen  proper^, m,  844^  846 

suable  in  justices'  courts, it,  589 

may  maintain  action  to  detenmneelaima 

to  real  property, it,  611 

seal,  bow  it  may  be  impressed,  .. .  it,  643 

may  redeem  lands  sold, it,  663 

whien  may  appeal  without  securi^,  it,  682 
costs  when  not  recoverable  o( . . . .  it,  681 

summons  against, it,  661 

OorUand, 

descriptioa  of  county, t,  Apk,     65 

towns  in, T,  Ap.,  182 

in  6th  judicial  district, m,      6 

in  23d  senate  district, m^      9 

in  23d  coiHp«S8  district, hi^     II 

members  of  assembly  in, m^      7 

town  or  county  poor  in, nr,     10 

Cbrts,  in  suits  in  name  of  the  people,  m,  72^    74 
in  courts  of  sessions,  m,  306, 681, 792,  T,  180 

of  serving  subpoenas, n^  306 

of  opening  foads^ n,  311 

disturbing  religious  meetings,  . . ».  nr,    44 

on  trials  for  intoxication, ...it.    52 

security  for, it,  96,  9%  102 

on  inaolTency  of  insnianoe  gompamea, 

IT,  251 

of  attaching  cieditors,... it,  476 

under  non-imprisonment  act, it,  47T 

in  surrogate's  oourts, nr,  499 

in  aotkms  against  married  women,  r«^  517 

on  writ  of  error, it,  535 

on  attachment  bonds, it,  541 

taxation  of; n^  586 

of  party  appearing  in  person, nr,  590 

in  mandamus  cases, nr,  619 

non-payment  of  interlocutory, ....  it,  630 

on  deiBBnds  against  veesels, nr,  66t 

on  ibreckwure  of  mortgage, it,  655 

in  mechanics' lien  casea, it,  671 

on  appeal  in  special  proceedings,  it,  682,  689 
agaust  municipal  corporatiatts,  ...  it,  682 

fee  bflls, it,  684,  685  to  69S 

in  actions  for  wrongs, it,  691 

in  Justices' courts, rr,  700,  702 

in  civH  actions  under  the  oode,... .  t,     87 

whenaHowed, t,     8!1 

rate  of, t,  89,  137,  142 

extra  allowance, t,     90 

interest  on  leeovery, T,    91 

of  clerics, t;     91 

of  referees, t,    91 

of  motions, t,     99 

on  review, t,  92,  106,  133;  143 

against  executors,  Ac.,  T,    92 

in  suits  by  the  people^ T,    98 

against  assignee, T,     93 

OB  settlement, T,     93 

mavbeoflbet, T,  10^  116,  131 

of  diBtrict  attomoy  to  be  taxe<  .. .  t,  199 
€%wn«e2;  for  the  state,  bow  employed, . .  n^     33 
partner  of  district  attorney  not  to  ac^ 

IT,  664 

fees  of, rr,  684,  689 

Coimkr<kim  in  dvi!  actions, T,     43 

CowUerftitmg  bank  notes,  guarded  against; 

IT,  1ST,  189 
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Jeffiean:  YoLFin*. 

sfiperinteDdont  of  the  poor,. .  m,  325,  339 
deputy  to  countrf  derka,  . . . .  m,  335,  336 

'      usoDStable  fees, in,  326 

Burrogate'B  office, m,  326,  340 

oommiesioiiera  of  loans, iii,  327 

board  of  supervieon, .. .  m,  821,  329,  331 

837,  338 
ooimtytreatiirer,..  ni,  329^  331,  335,  340 
vacaadee  in  aheriiT's  offioe,  ......  m,  330 

district  atfeornej, ni,  336 

when  in  a  state  of  insurrection,  . . .  T,  165 

Obmt$i»8  and  iheir  towns: 

Albany, r,  Ap.,  67,  128 

Allegany, ▼,  Ap.,  71,  214 

Broome, y,  Ap.,  64,  180 

Cattaraugus, T,  Ap.,  71,  217 

Oayuga, T,  Ap.,  67,  195 

Chautauqua, T,  Ap.,  71,  219 

Chemung, T,  Ap.,    72 

Chenango^ T,  Ap.,  64,  177 

Clinton, T,  Ap.,  60,  149 

Columbia, T,  Ap.,  67,  126 

Cortland, T,  Ap.,  65,  182 

Delaware, t,  Apu,  56,  117 

Dutchess, T,  Ap.,  53,  104 

Brie, T,  Ap.,  71,  212 

Bssez, T,  Ap.,  60,  146 

PranliUn, T,  Api,  60,  150 

Pulton, V,  Ap.,     77 

Genesee, 7,  Ap.,  70,  206 

Greene, y,  Ap.,  57,  123 

HamUton, t,  Ap.,  59t»  141 

Herkimer, T,  Ap.,  61,  154 

Jefferson, T,  Ap.,  62,  168 

Kings, y,  Ap.,  52,    99 

Lewis, y,  AJpn  6a»  167 

Livingston,.. y,  Ap.,  69,  203 

Madison, y,  Ap.,  61,  164 

Monroe, y,  Ap.,  70,  204 

Montgomery, y,  Ap.,  58,  139 

New  York, y,  Ap^  222 

Niagara, y,  Apu,  70,  210 

Oneida, y,  Ap.,  61,  158 

Onondaga, y,  Ap.,  66,  193 

Ontario, y,  Ap.,  67,  199 

Orange, y,  Ap.,  54,  108 

Orleans, y,  Ap.,  70,  209 

Oswego, y,  Ap.,  62,  166 

Otsego, y,  Ap.,  63,  172 

Putnam, y,  Ap.,  63,  103 

Queens, y,  Ap.,  52,    99 

Rensselaer, y,  Ap.,  57,  129 

Bichmond, y,  Ap.,  62,  100 

Itockland, y,  Ap.,  54,  107 

St  Lawrence, y,  Ap.,  61,  161 

Saratoga, y,  Ap.,  58,  135 

Schenectady, y,  Ap.,  58,  134 

Schoharie, y,  Ap.,  67,  132 

Schuyler, y,  Ap.,    91 

Seneca, y,  Ap.,  67,  197 

Steuben, y,  Ap.,  66,  188 

Suffolk, y,  Ap.,  52,    98 

Sullivan,.... v,  Ap.,  55,  115 

Tioga, y,  Ap.,  66,  185 

Tompkins, y,  Ap.,  66,  184 

Ulster, y,  Ap.,  64,  111 

Warren,.   y,  Ap.,  60,  144 

Washington, y,  Ap.,  59,  142 

Wayne^ y,  Ap.,  68,  201 

v.— 108 


Ommtim  <md  iheir  towns,  amlimed:        YoLl 

WestGhester, y,  Ap.,  53,  101  • 

Wyommg, y,  Apw,    83 

Yates, y,  Ap.,  68,  200 

County  charge: 

under  hiBalth  laws, m,  403 

damages  from  riots, m,  321 

bastards,  when  sudi, ty,      1 

children  in  orphan  asylums, ly,    14 

indigent  lunatics, ly,    24 

criminal  lunatics, ly,    25 

lunatics  in  state  asylum, ly,    26 

removal  of  lunatics, iyi  27,    30 

support  of  idiots, ly,  37,  38,    39 

expense  of  excise  board, hTi  46,    48 

obstructions  to  navigation, ly,    71 

insurance  of  public  buildings,  ....  ly,  199 

services  of  criminal  prooess, ly,  272 

printing  court  calendars, ly,  542 

compensation  of  criers, •  •  •  ^iVf  889 

expenses  in  criminal  cases, y,  184 

act  to  reduce  expenses, ni,  304 

accounts  to  be  audited, in,  804,  307 

repairs  of  Jail  and  court  house,  ...  ly,  327 

Cowiy  derks: 

duty  under  census  law, m,  12,  23 

under  election  law, in,    52 

fees  for  drawing  grand  juiy, m,*  71 

for  searching  U.  8.  deposit  mort* 

gages, ni,    95 

to  report  delinquent  officers, nif .  298 

his  deputy's  powers, nir  325 

to  appoint  special  deputies, m,  »335 

^ty  under  school  law, ni,  470 

under  poor  laws,  ^ iv, .    9 

as  to  county  8upeHntendent|. .  ly,    12 

in  cases  of  insanity, nr,    22 

duty  under  act  for  changing  names,  ly,  285 

to  provide  indexes, %,  ly,  437 

reoording  wills, rv,  439 

recording  decrees  in  partition, . . .  •  ly,  439 
fees  for  registering  dwttel  mortgages, 

ly,  441 

to  register  names  of  firms, ly,  463 

to  docket  justices'  judgments,  ....  nr,  647 

clerk  of  the  circuity ly,  .573 

to  keep  accounts  of  fees, ly,  688 

duty  in  taxing  costs, ly,  ;688 

to  docket  judgments  of  U.  8.  courts,  ly, .  588 

to  preserve  records, •  ly,  .588 

docketing  surrogate's  decrees,  ....  ly, .  627 
canceling  judgments, .. .  ly,  622,  627,,  635 

drawing  jurors, ly,  .649 

fees  for  searches, iy,.667 

to  provide  judgment  books, ly,  692 

appeals  from  his  taxation, ly,  694 

may  not  practice  as  attorney, ly,  600 

County  courts.  [See  Courts^ 

duty  as  to  intrusion  on  Indian  landsi  ly,  365 

their  jurisdiction,. y,      8 

terms,  when  held, y,    lo 

jurors  for, y,    10 

County  jails: 

improvements  oC y,  186 

inspection  o^ y,  187 

Ubertiesoi; iy,56,63#,  y,  18T 

Cowiityjndgs: 

when  to  act  as  surrogate,  m,  326,.,486,  502 

509 
to  give  bonds  as  such, in,  340 
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Chuniy  judge,  continued:  "^^  ^•««- 

election  of, iii,    46 

to  appoint  county  superintendent, .  iy,      5 

■    to  review  action  in  lunacy, iy,     23 

to  designate  lunatic  patients, . .  ty,  24,  38 
in  case  of  indigent  lunatics,  iy,  24,  30,  36 
lunatics  ccnflned  on  civil  process, .  iv,    26 

on  attachment, iv,     26 

to  appoint  excise  commissioners, . .  lY,    47 

fees  of, IV,  699 

not  to  practice  as  attorney, iv,  590 

time  for  attendance  of  jurors, iv,  648 

when  unable  to  sit  in  sessions,  ....  v,  260 

County  sealer : 

appointment  and  duty, m,  868 

Ooun^  superintendent^ 

to  institute  proceedings  in  bastardy,  ty,  1 
duty  as  to  infectious  diseases,    ...  m,  403 

to  bring  actions, iv,  3,  46,  96,  98,  102 

to  educate  pauper  children, iy,      4 

may  compromise  in  bastardy, iy,      4 

vacancy  in  office, iv,  6,  9,     12 

annual  report, iy,      6 

number  of  and  term  of  office,  . .  iv,  9,     16 

classification  of, iy,      9 

election  and  qualification  of^ni,330,  iv,  9,    16 

to  give  security, lY,     11 

when  to  enter  on  duty, rv,     11 

to  appoint  officers  of  poor  house,  rv,  12,  16 
to  send  children  to  orphan  asylum,  rv,  14 
•removal  of  keeper  of  poor  house, . .  iv,     16 

to  care  for  certain  lunatics, rv,     23 

duty  as  to  lunatics  in  jail, rv,     24 

to  designate  lunatic  patients, rv,     24 

expense  of  removing  lunatics, . . . .  iv,    27 

duty  as  to  emigrants,  iv,  310 

may  redeem  lands, iv,  636 

to  audit  accounts  of  town, rv,  4,  310 

County  treaawrer^ 

duty  as  to  soldier's  allotments, ....  in,  38 
fees  to  be  fixed  by  supervisors, ...  m,  329 
election  and  term  of  office,  m,  331,  iv,    9 

vacancy  in  office, m,  331 

bond  and  oath  of  office, m,  336 

to  file  report  of  money  in  hand,  . .  m,  840 

liability  under  official  bond, ni,  341 

taxes  of  persons  removed, m,  344 

may  summon  witnesses, m,  344 

and  administer  oaths, ni,  344 

duty  as  to  unpaid  taxes, in,  347 

as  to  tax  on  rents, m,  348 

as  to  debts  of  non-residents,  .  m,  351 

to  pay  creditors  of  county, m,  357 

to  pay  state  tax  into  treasury,  ....  in,  367 

to  report  unpaid  taxes, in,  358 

school  tax  on  non-residents, in,  448 

as  to  teachers'  institutes, m,  464 

as  to  growth  of  silk, m,  657 

to  pay  lunatic  expenses, iv,     27 

idiot  expenses, iv,     28 

duty  and  power  as  to  court  fund,  .  rv,  695 

fees  as  to  court  fund, rv,  597 

duty  as  to  funds  of  infants, iv,  601 

as  to  property  received  from  coro- 
ners,   V,  179 

Courts: 

of  general  jurisdiction, iv,  529 

supreme  and  circuit, iv,  629,  538 

639,  V,  3,     98 
of  chancery, . .  iv,  631,  633,  637,  639,  640 


Courts,  continued:  ^*f  "S 

of  errors, •.«••».  IT, 

of  appeals, rv,  637,  567.  t,  4^     95 

drcuite,  IV,  632,  636,  638,  v,  3,  6,  8.  71,     73 

county, rv,  664,  ▼,      8 

mayors'  and  recorders',.. .  nr,  660,  ▼,     11 

justices', IY,  643,  ▼,     14 

criminal, 

oyer  and  tenniner, .  rv,  636,  ▼,  3,      7 

sessions, iv,  667,  ▼,  17T 

surrogates', it,  564 

conciliation, it,  603 

general  proviaions, 

criers  may  be  appointed,  it,  641, 

T.     li 
verification  of  pleadings,  it,  541, 

691,  Y,     46 

salaries  of  judfces, it,  641 

calendar  may  be  {Hinted,  ....  iv,  542 
dassiflcation  of  judges, . .  it,  557,  559 
may  appoint  referees,  rv,  649,  662  v,  76 
records  may  not  be  removed, .  rv,  649 
judges  precluded  from  acUng, .  rv,  550 
not  to  be  interested  in  costs, . .  it,  550 

compelling  discovery, rv,  550 

partner  not  to  practice, it,  554 

open  for  return  of  process,. . .  rv,  571 

actions  against  banks, rv,  551 

references  may  be  ordered,  iv,  552,  578 

v,    76 

who  may  practise  as  attorney,  it,  577 

589,  603 

transfer  to  new  court,  rv,  673,  577,  586 

judiciary  act, rv,  556 

amendments  to  same, ...  it,  582,  591 

testimony,  how  taken, it,  579 

trial  without  a  jury, . .  rv,  679,  t,     74 

judge  when  disqualified, it,  580 

place  of  trial  may  be  agmd  on,  it,  589 
process  when  returnable^  ....  rv,  589 
who  may  not  act  as  attoineya,  it,  554 

590 

maneyB  paid  mto,  how  kept, . .  rv,  580 

funds  in  court,  regulation  of; .  it,  593 

695,  601 

preference  inactions,...  rv,  163,  643 

697,  600.  Y,   138 

contempts,  penalty  fw, rv,  630 

remission  of  fines, rv,  653 

fees  of  criers, it,  689 

of  attorneys,  Ac., it,  OSS 

in  naturalization, it,  694 

quorum  of  judges,,  nr,  582,  t,  5,      6 

service  of  process, it,  593 

duration  of  terms, tT,  619 

suits  against  joint  stock  compa- 
nies,  IT,  650 

jurisdiction  of  dvil  courts,  t,  3,  4,       8 

terms  of; T,  6,      6 

adjournments, T,  6,  7,  250 

order  of  business, t,  71,  138 

criminal, t,  245 

absence  of  judges, t,  245,  250 

appeals  from  sessions,  . . .  t,  246,  248 

terms  may  be  extended, t,  250 

duty  as  to  persons  acquitted  for 

insanity, rv,    2S 

court  fixnd,  regulations  Gi^  it,  59S 

court  of  impeachment,  seasions  during 
pestilence, iv,  531 
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CburtByContintud:  VoUPite. 

orgaDization  oC^ vr,  556 

court  of  appeals,  how  constitated, .  it,  557 

powers  and  junsdiction,  iv,  558,  559 

V,  4,     95 

terms  of, . .  17,  637,  556,  559,  T,       5 

adjoumments, rv,  537,  y,      5 

absence  of  Judges, nr,  538 

chief  judge  to  appoint  circuits,  iv,  539 

to  designate  judged, rr,  540 

enroUm't  of  decrees  of  chancery,  i  v,  540 

salaries  of  judges,  iv,  541 

deputy  derk  and  assistants, . .  iv»  555 

office  room  for  clerk, iy,  556 

dassiflcation  of  judges, iv,  557 

abatement  of  appeals, rr,  557 

remitting  record  and  decrees, .  iv,  558 
writ  of  error  to  inferior  courts,  iv, 

558,  682,  584 
appeals,  how  brought,  rr,  558,  ▼,    95 

transfer  of  business, iv,  559 

seal  of, IV,  576 

reports  of, rr,  577,  592,  598 

judges  not  to  practice, ......  iv,  680 

rules  of, IV,  582 

funds  in  hands  of  derk, .  nr,  593,  596 
mandamus,  cases  pending, ....  iv,  683 

quorum  of  judges, v,      5 

accommodations  for, r,      5 

security  on  appeals, Y,  96,  142 

stay  of  proceedings, v,     97 

court  of  chancery,  compelling  discovery, 

IV,  531 
absent  or  concealed  defendants,  iv,  533 

«  publication  of  summons, iv,  534 

enrollment  of  decrees, iv,  540 

bail,  how  exonerated, iv,  553 

transfer  of  business, ....  iv,  572,  573 
of  books,  papers,  &c.,  iv,  574,  594 

of  funds, rv,  675,  580 

power  over  dockets, iv,  628 

foredosure  of  mortgages,  ....  iv,  665 

decrees,  how  docketed rr,  692 

receivers  and  committees, ....  rv,  552 
pre-emptive  right  to  land,  tv,  580,  591 

supreme  court,  may  order  restitution, 

IV,  529 
rules  to  be  published,  iv,  530,  580,  690 
sessions  during  pestilence, ...  iv,  531 
terms  of,  iV,  535,  538,  561,  619,  V,  6 
powers  of  circuit  judges, iv,  536 

of  vice^hancellors, iv,  537 

when  judges  diiiqualifled,  nr,  538,  v,  8 

sittings  in  New  York, rv,  539 

*  additional  judge  in  first  district,  rv,  540 
special  courts  to  be  ordered, . .  iv,  540 
and  judges  assigned  to  duty  there, 

IV,  540 

salary  of  judges, iv,  642 

judiciary  act,  relating  to, iv,  556 

dassiflcation  of  judges, iv,  559 

presiding  justice, iv,  560 

powers  and  jurisdiction,  nr,  560,  561 

569,  572,  517,  683,  584,  586,  596 

V,  3 
writs  of  error  to  inferior  courts,  rv,  560 

appeals  to, iv,  661,  v,     98 

general  terms,  rv,  561,  563,  583,  v,  6 
spedal  terms,  iv,  662,  563,  583, 

V.      6 


Cbtirfo,  amHnued:  Vol  Pm* 

duties  of  judges, iv,  563 

removalof  inferior  magistrates,  IV,  563 

issiMB,  when  ^md  where  tried,  iv,  668 

V,  33 

motions,  where  made,  iv,  669,  v,  114 

docketing  decrees,  Ac.,  iv,  570,  v,  79 

records,  by  whom  signed, ....  rv,  570 

executions,  out  of, iv,  570,  v,  80 

return  of  process, iv,  571 

scire  facias, iv,  572,  v,  120 

transfer  of  records,  Ac., nr,  674 

office  of  clerk  abolished, iv,  572 

seal, IV,  576 

power  over  attorneys, iv,  677 

judges  not  to  practice, iv,  580 

moneys  paid  in, iv,  580 

sale  of  preemptive  rights,  ...  iv,  580 

appeals, iv,  582,  681,  v,  98,  99 

proceedings  in  partition,  iv,  583,  v,  124 

venue  may  be  agreed  upon, ...  iv,  689 

ftinds  in  court, iv,  496 

commissions  for  witnesses, ...  iv,  683 

powers  over  dockets, iv,  628 

costs  on  motions, iv,  690,  v,  92 

transcripts  of  judgments, ....  ^  it,  692 

adjoumments, iv,  583,  v,  7 

venue  in  transitory  actions,  iv,  584 

V,  33 
papers  and  process,  where  filed, 

IV,  684,  T,  118 

extra  terms  may  be  ordered, . .  v,  7 
[See  Code  of  Procedure.] 
circuit  courts,  jurisdiction  and  powers, 

IV,  530,  562,  V,  3 

terms  of,  nr,  530,  532,  535,  538,  561 

582,  V,  6 
Judges  may  be  assigned  to  hold,  iv, 

538,  539 

when  judge  is  absent, v,  8 

sittings  may  be  appointed, ....  iv,  639 

derk  of  the  drcui^ iv,  573 

may  order  hearing  at  general  term, 

IV,  619 

order  of  business  at, v,  71 

entry  of  verdict  and  judgment,  v,  73 

appeals  from, v,  99 

[See  Code  of  Procedure,] 

oyer  and  terminer,  terms  o^   iv,  535,  638 

V,  7 

by  whom  held, iv,  666 

powers  and  jurisdiction,  iv,  568,  v,  3 

ac^onroments, v,  7 

forfeited  recognizances  at, ... .  iv,  699 

judge  may  be  assigned  to, ... .  iv,  638 

when  judge  is  absent, v,  8 

justice  of  sessions,  how  designated, 

IV,  667,  687 
superior  court,  may  compel  discovery, 

iv>  550 
error  direct  to  court  of  appeals, 

IV,  682,  591 

equity,  powers  of, iv,  684 

jurisdiction  of, iv,  584,  v,  10 

judges  not  to  act  as  attorneys,  iv,  690 

power  over  dockets, iv,  628 

judgments,  where  docketed,  . .  iv,  692 

of  whom  to  consist, v,  12 

terms  of  office  and  vacancies,,  v,  13 

terms  of  court,  and  by  whom  held,  v,  12 
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Omrtt,  ctmUmed:  ^ot  fiw«l 

^ipeals  to  oouK  of  appeals, . . .  t,     14 

quorum  of  judges, T,    13 

salaries  of  judges, y,    13 

oommon  pleas,  judgments,  when  final, 

IT,  645 

may  oompel  disoovery, it,  560 

error  direct  to  oourt  of  appeals, 

IT,  583,  691 

equity  powers, it,  684 

jurisdiction, it,  684,  T,  11,     12 

judges  not  to  sot  as  attorneys,  it,  590 

power  OTor  dockets, r7,  628 

Judgments,  where  docketed, . .  it,  692 
terms  of  court,  and  by  whom  held, 

T,    12 

quorum  of  judges, t,    12 

criers  appointed, t,     12 

salaries  of  judges, T,    12 

appeal  to  the  court  of  appeals, .  t,    14 

mayors'  courts,  may  compel  discoTcry, 

IT,  650 

power  oTer  dockets, it,  628 

judgm*ts,  where  to  be  docketed,  it,  692 
jurisdiction, T,     11 

recorders*  courts,  may  compel  discoTery, 
*  IT,  660 

judge  cannot  practice, it,  590 

jurisdiction, T,     11 

surrogate'^  court,  failure  of  session  not 

to  abate  suit, r7,  664 

when  and  where  to  be  held, . .  it,  666 
powers  and  duties  of  judge, . .  it,  666 
issues  of  fact,  where  tried,  ...  it,  568 

seal, it,  676 

judge  cannot  practice, it,  690 

disqualification  of  judge r7,  698 

county  court,  criers  to  be  appointed, 

IT,  641,  T,     12 
failure  of  session,   not  to  abate 

suit, IT,  564 

jurisdiction,  it,  664,  686,  587,  634,  t,  8 

may  grant  injunctions, it,  566 

issues  of  fact,  how  tried,  ....  it,  567 

judge  not  to  practice, it,  680 

money  paid  into, it,  580 

termsof; it,  586,  T,    10 

disqualification  of  judge,  it,  689,  690 

seal, IT,  688 

place  of  trial  may  be  agreed  on,  it,  589 
partner  of  judge,  not  to  practice, 

IT,  690 
power  as  to  jail  liberties,  it,  634,  t,  187 

petit  jurors  In, it,  648,  t,    10 

fees  of  judge, it,  699 

sale  of  land  by  religious  societies, 

IT,  686 
powers  snd  duties  of  county  judge, 

IT,  586 

court  of  sesskms,  failure  of  term,  not  to 

abate  suit, it,  564 

justices,  how  designated,  it,  567,  687 

where  and  when  held, it,  667 

jurisdiction, IT,  567,  668 

grand  jurors  for, it,  686 

forfeited  recognizances, it,  699 

petit  jurors  in, it,  648 

costs  in, IT,  691,  702 

couTictions  to  be  recorded, ...  it,  702 
mi^  reToke  tayem  license, ...  it,    64 


Cbyrfa^  emlNmai;  ToLftpt 

powers  enlarged, t,  lYt,  Sit 

court  of  conciliation,  establiahmenifc  ct, 

IT,  6M 

judges  and  jurisdiotioB, ir,  6M 

meUiod  of  procedure, it,  606 

judgment  and  exeoutioB, it,  605 

seal, IT,  €05 

terms,  when  held, it,  €05 

salaries  of  officers, it,  606,  €01 

appeals  ftom, it,  €0€ 

costs  in, IT,  60S 

justices*  court,  powers  of  attoniey,  how 

executed, nr,  434 

transcripts  of  judgm'ts,  it,  477,  546^  547 

incities, it,  475,  482,  t,    19 

appeals  fyom, it,  545 

affidsTit  of  imprisoned  debtor,  it,  543 
attachments  against  witnosaoa,  it,  544 
commissions  for  witnesses,  rr,  646;  €40 
actions  on  attachment  boiuia,.  it,  547 

inn-holders  maynotacc^ it,  548 

executions  firom, it,  548 

actions  against  corporationa, .  rr,  589 
who  not  to  summon  jury, ....  it,  591 

when  justice  a  witness^ it,  640 

mechaiucs*  liens, nr,  €75 

feesof, IT,  69S^  701 

cosUin, IT,  7001,  702 

jurisdiction, t,    14 

where  titie  to  Und  is  pleaded,.,  t,    15 

docketing  judgments, t,    11 

rules  for, ^ . . .  t.    It 

marine  and  justices  coorts  in  Now 

York, ^.  T,    19 

United  States  courts,  copies  of  zeoord, 

when  cTidence, it,  €41 

transcripts  of  judgments  m,. .  it,  MS 
Oourt  hoMe  and  jailf  money  for  repair  oi;  it,  Sfl 

C<mrUand,  town  of, T,  Api,  101 

Coveniry^  town  of, ^» T,  Apt,  \X% 

Coverf,  town  of,  .^ t,  Api,  198 

Covingkm^  town  of, T,  Ap^  207 

OuModkiie,  town  of; t,  Api,  123 

Crawford,  town  ofj t,  Ap^  109 

Credit  of  state,  loan  of  to  railroadi^ . . .  n^  104 
Criersj 

sheriif  and  constables  to  act; it,  689 

court  may  appoint, it,  541,  ▼,     12 

feesof, rr,  688 

Crtmes, T,  146 

abortion, t,  145,  148 

abduction, ,. t,  149 

anon, t,  14# 

assault  with  dangerous  weapona,  . .  t.  Ml 

bribeiy, m,  199,  T,  188 

conspiracy, T,  184 

entering  arsenals,  fto, T,  188 

false  pretences, t,  151 

false  issue  of  stock, t,  151 

forgery, T,  168 

Kbel, T,  Wt,  188 

murder, T,  148 

perjury.  [SeeiVr^ry.] 

prize  fighting, r.  Ml 

sale  of  passage  tickets, ▼,  lit 

sale  of  slung  shot, t,  158 

seduction, r^  14T 

trespass  on  city  lots, t,  167 

[See  Felan»e$t  JRodmnemori,} 
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OHMiMIr  cnmct  vote, m,    46 

]Q8AiM»  how  dMttwith,.  IT,  25,  26,  ▼,  241 

exnnination  bj*  magistrate, m,  306 

witneaaea  to  be  recogniaed, m,  307 

feea  in,  bj  whom  to  bo  paid, ni,  316 

lirooeediDga  Id, ▼,  162 

to  eoforoe  the  lawa, t,  162 

'            to  preyent  Crimea, T,  166 

fiigitiyea  from  justioe, . . .  t,  167,  168 

powers  of  reooiders, T,  168 

apprehenaionof criminala,....  t,  168 

warnmts  of  arrest, v,  169 

monej  taken  from  priaonera, . .  r,  169 

triala  for  nnisanoBs, t,  170 

'   joint  stock  associations, y,  171 

trial  of  oonyiots  in  prison,  ...  T,  171 

ezpenaaa  of  witnesses,  .......  y,  172 

habeas  corpus  for  convicts,. . .  T,  172 

challengea  to  jorora, r,  173 

district  attomeTs'  minutes,. . . .  y,  173 

public  executions, y,  173,  174 

removed  indictments, y,  176 

bail  on  certiorari, y,  175 

when  allowed, v,  176 

write  of  error  in, y,  176 

courta  of  aesaions, y,  177 

coroners, y,  178 

ooroner's  juries, y,  179 

coats  in  sessions, v,  180 

of  district  attorney, v,  180,  181 

.    reimburaement  of  counties, y,  184 

teansportation  of  juveniles, v,  184 

pay  of  justioea  of  sessions^ . . .  y,  185,  186 

pay  of  jurors, y,  185 

Criminal  eowia, y,  245 

€hrinwMlju$He6,  administratiott  of, y,  145 

Crimmal  proeesa,  who  may  not  serve, . .  iv,  264 

exeeutbn  of,  a  county  chai^ge, ....  iv,  272 
Criminal  9lati8tic8,  statement  to  describe 

offense, y,  261 

duty  of  district  attorney, v,  252,  254 

duty  of  county  dorks, y,  252,  255 

duty  of  sheriffs, y,  252,  253,  255 

pay  for  this  duty, y,  252,  255 

justices  to  give  information, y,  253 

return  of  convictions  at  sessions,  . .  y,  253 

report  by  clerks  in  New  York,  v,  254,  256 

duty  of  secretary  of  state, ....  y,  254,  256 

reports  by  judges, y,  256 

Crooked  LakOj  preservation  of  ilsh  in, . .  rv,  105 

Cr0&m  rioer,  preservation  of  fish  in, ... .  iv,  105 

Ctoum  Point,  town  o^ y,  Ap.,  146 

Cuba,  town  of, y,  Ap.,  215 

Curtesy^  tenant  by,  in  partition, iv,  614 

Cit$tom  Jumse,  records  in,  how  proved, .  iv,  646 

Cutting  ice  in  the  Hudson  river, iv,  62 

in  Catskill  creek, iv,  62 

in  Bondout  creek, ly,  62 

Daxna,  noUce  of  erecting,  to  be  given,  in,    53 

state,  builcUngs  on, ni,  169 

when  to  have  sluice  ways, ly,  104 

jPrnnoffed  goods  at  sea,  sale  of, lu,  660 

Jkmagea  for  laud  taken  for  canals, ....  ni,  102 
for  want  of  bridges  on  canals, ....  lu,  157 

to  be  deposited  in  bank, ni,  162 

for  land  for  salt  works, ill,  217 

on  opening  highways, m,  311 


DmiagoB,  etmUnued:  ▼oL  Fate. 

by  mobs  and  riots, in,  318 

reanlting  from  drunkenneaa, ly,    64 

by  fires  from  steamboats, ly,    58 

to  vessels  and  oargo^  how  ascertained, 

IV,  87,    88 

on  bank  bills  protested, ly,  174 

for  causing  death, ly,  526,  527 

by  miunanaging  vessels, ly,  861 

contingent  assessment  oif^ nr,  618 

on  injunction, y,    60 

Danbyt  town  of, •  y,  Ap.,  184 

IktngerouB  weapons,  assault  with, v,  148, 

DouiviBe,  town  of, y,  Ap.,  190 

2>antite,  town  of; v,  Ap.,  156 

Day,  town  of, y,  Ap.,  136 

Days  ofipvce,  on  checks,  ftc, iv,  458 

2>av0npori;  town  of; y,  Ap.,  119 

Doa^  of  incumbent  in  office, in,     26 

registry  and  report  of,.,  iv,  281,  282,  283 

284 

action  for  causing, rr,  526,  527 

whento  abate  suit^...  iv,  621,  y,  32,  133 

of  insolvent's  assignee^ iv,  464 

effect  of,  on  statute  of  limitations, . .  y,    28 

Debt,  of  the  state,  provided  for, m,  126 

against  corporations,  collection  of, .  ni,  682 
of  municipal  bodies  restricted, ....  in,  683 

of  railroad  companies, ni,  608 

due  non-residents,  to  be  taxed, ...  ni,  361 

imprisooment  for,  abolished, iv,  465 

collection  of,  by  Indians, iv,  387 

of  married  women,  how  enforced, . .  ly,  614 
compromise,  by  executor,  fta, ....  nr,  606 

for  state  prisons,  forbidden, y,  196 

due  executor,  how  proved, rv,  494 

Debtor  and  creditor, rv,  463 

exemption  from  imprisonment, ....  iv,  463 
insolvents'  assignees, . . .  iv,  464,  480,  483 
imprisonment  for  debt,. .  iv,  465,  476,  478 

479,  481 

attachment, rr,  475,  479 

fraudulent  debtors,  ....  rv,  477,  482,  483 

insolvent  debtors, ly,  481,  482 

voluntapr  assignments, iv,  484 

Debtor,  imprisoned  when  insane, ly,    26 

release  of  one  joint  debtor, .......  rv,  451 

certiorari  by  imprisoned, nr,  475 

fVauduIent,  act  to  punish, nr,  465 

imprisoned,  assignee  of, iv,  469,  480 

foreign,  costs  on  attachment^ ly,  476 

duty  of  trustees  of, ly,  475 

bond  on  attachment, iv,  476 

assignee  of,  when  non-resident, . . .  rv,  480 

voluntary  assignment  by, nr,  484 

deceased,  execution  against^ iv,  634 

affidavit  of  imprisoned, iv,  543 

joint  proceedings  against, rv,  618 

Dooatwr,  town  of, y,  Ap.,  173 

Decemher  25ih,  a  holiday, rv,  458 

Deeision  on  appeal, ▼»  94,    99 

Declaraiion  on  note^  Ac, rr,  454,  457 

service  by  sheriff, rv,  618 

Decree  in  partition,  to  be  recorded,  iv,  438,  444 

lien  of, IV,  627,  691 

docketing  of, ^,  692 

Deeds,  commissioner  of,  in  towns, m,  302 

in  cities,  how  appointed, ni,  319 

on  sales  on  execution, iv,  622 

proof  and  acknowledgment  of; ....  rv,    56 
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Jieids,  eonHnued:  VoL  ?»«•• 

before  majQra  of  dties,  .  iv,  434,  437 

before  consuls  abroad, iv,  434 

before  foreign  judges, ir,  434 

before  officers  in  the  army, ...  ir,  439 
before  other  foreign  officers,  iv,  440 

444 
before  oommissioners,  to  be  ap- 
pointed abroad, iv,  441 

before  same  in  Great  Britain  and 

France, iv,  446 

before  notaries  public, it,  448 

before  justice  of  the  peace, ...  iv,  602 

index  of  records  of, it,  436 

iXscr,  preservation  of, iv,  102,  103 

Jker  Park,  town  of, v,  Ap.,  110 

Deerfield,  town  of; v,  Ap.,  159 

Ikfacing  monuments,  trees,  Ac., it,  617 

D^tnoa  under  game  laws, it,  106,  107 

B^ndanto  may  be  arrested, it,  466,  629 

penalty  on,  for  secreting  property,,  it,  471 

when  compelled  to  answer, it,  531 

D^imcy  of  canal  revenues, m,  67,  106 

DefiniHona: 

"agent"  under  insurance  law,  it,  206,  239 
"  banking  association  "  under  bank  law, 

it,  185 

"derk"  under  the  code, t,  127 

"corporation"  under  usury  law,.,  it,  461 
"  decree  "  under  law  as  to  costs, ...  it,  627 

"  district "  under  the  code, .  t,  127 

"individual  banker"  under  bank  law, 

IT,  185 
"lunacy,"  "InnaUc,"  "insane,"  "oath," 
"justice,"   "overseer,"   "county  su- 
perintendent,"  "asylum,"  '"institu- 
tion," under  the  act  as  to  the  insane,  it,    28 
"manufacture  "  under  salt  law, ...  m,  235 
"mortgagee"  under  redemption  law,  it,  626 
"mortgagor"  under redempt'n  law,  it,  663 

IT,     28 

"mortgage"  under  tax  law, m,  370 

"  personal  property"  under  the  code,  t,  1 27 

"  persons  "  under  the  tax  law, m,  374 

"  property  "  under  the  code, t,  127 

"process"  as  to  foreign  corporations^ 

m,  686 
"  purchaser  "  under  redemptk>n  law,  rv,  625 
"  raUroad  tickets  "  under  railroad  laws, 

m,  649 
"real  property"  under  the  code, ...  T,  127 
"reservation  "  under  the  salt  law; .  m,  235 
"ship,"  "steamship,"  "company" under 

the  passage  ticket  act, v,  166 

"society"  under  shaker  trust  law,,  it,  428 

Jkgree$  of  murder, t,  149 

Jh  Kalb,  town  of, ▼,  Ap.,  151 

IMaware,  description  of  county,  . .  v,  Ap.,    56 

towns  in, v,  Ap.,  117 

in  6th  judicial  district, in,      6 

in  14th  senate  district iii,      9 

in  19th  congress  district, iii,     11 

members  of  assembly  in, m,      7 

court  of  conciliation  in, it,  607 

i>e2at(;ar0 /fMitoru,  union  with  Stockbr'ge,  iv,  365 

i>e2^i,  tdwn  of, v,  Ap,  119 

IkUnquent  officers  to  be  reported, iii,  298 

Demands  against  ships  and  Tessels,. ...  it,  663 
2)emi»ed  fremiBea, 

'  when  may  be  redeemed, it,  661 


▼ol.F«a 

Demurrer,  m  civil  actions, «  T,  41,  43^  69 

[See  Code  6/  Prvcedurt,] 

Dermark,  town  of; v,  ApL,  16 1 

Deparimenta, 

piu-chases  for, m,  108 

bank, it,  161 

canal, ui,  163 

insurance, it,  2^2 

De  Peyater,  town  of, T,   Ap.,  162 

Deposit  of  canal  fund, in,    6T 

U.  S.  accepted, m,    75 

of  canal  damages, m,  163 

unclaimed  [see  Banking], it,  HI 

in  actions  at  law, t,    67 

by  agent  of  state  prison, t,  199 

Dq)09itions,  to  be  used  in  other  states,  .   iv,  63T 
Dqmty,  second  to  the  comptroller,  . . . .  dl    27 

to  attorney-general, ni,    37 

to  state  treasurer, iii,    71 

to  county  clerk, in,  325 

special  to  same, m,  33S 

pilots,  how  selected, it,    7S 

De  Ruyter,  town  of, t,  A|l,  163 

Descent,  rule  of,  among  Indiana, rv.  ^18 

from  Indian  patentees, it,  35T 

to  illegitimate  children, it,  4^ 

when  aliens  may  take  by, iv,  298 

DetarmiTuUion  of  daims  to  real  property. 

it,  610,  t;  124 

Devise  when  aliens  may  take  by, ni.  398 

by  aliens,  in,  302 

Devisee,  may  have  will  proved, in.  48i 

Dichineon,  town  of, T,  Api,  151 

Digging  in  city  lots  and  streets, t,  15T 

Dimintition  of  sentence  to  state  prison,  .  t,  204 

Diplomas,  medical, m,  381,  382,  383 

Disbursements,  sheriff  returning  process,  rr,  699 
Discovery,  when   compelled   under    usury 

laws, IV,  459 

under  factors^  act, it,  462 

under  fraudulent  debtors*  act,  rv,  4t2 

of  papers  and  documents, rv,  650 

Discharge  in  bankruptcy,  may  be  questioned, 

it,  621 

of  attachment, t,    66 

Discharged  convicts,  money  to, T,  188 

Discharging  mortgage  presumed  to  be  paid, 

rv,  448 
Disguised  and  arTn€dinen,pamsiaDeiDtot,  rv,  280 

when  may  be  arrested, it,  2T9 

Dissolution, 

of  joint-stock  companies  by  death,  in,  684 
[See  Banking,  huunxnceS] 
Dispossession  under  sum'ry  proceedings,  rv,  661 
Diejputes  among  Indians,  it,  371,  379,  385,  386 

41t 

Disputed  wills,  how  determined, rv,  503 

Distress  for  rent  abolished, it.  432 

Distribution,  of  soldiers*  allotments,  . . .  m,    38 

of  laws,  journals,  Ac, m,    60 

District  attorney, 

duty  on  certiorari  to  sessions.  . . . .  m,    33 
on  charges  agunst  canal  officen, 

III,  162 

to  sue  delinquent  officers, m,  298 

to  have  witnesses  reoogidzed,  . . . .  m,  SOT 

to  summon  foreign  witnesses, m,  326 

may  be  a  salarie«i  office, m,  336 

not  to  act  as  justioa  of  the  peaoe^  .  m,  S3S 
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JMrictaUomey,  eofOinu^:  YoLPagt. 

to  aooount  for  fees, iix,  337 

to  sue  county  treasurer  when, ....  ni,  341 

to  examine  criminal  lunatics, it,    26 

to  inform  against  gamblers, it,    42 

to  sue  excise  bonds, it,    43 

to  sue  for  violations  excise  law, ...  it,  51 
to  sue  steamboats  for  racing, ...  it,  68,  69 
to  sue  violations  of  steamboat  law,  it,    61 

to  sue  illegal  savings'  bank, it,  .187 

duties  as  to  Indian  penalties, it,  363 

when  not  to  act  as  attorney, it,  554 

when  to  act  as  surrogate, IT,  686 

in  case  of  his  incapacity, it,  587 

to  sue  forfeited  recognizances,  ....  it,  652 
duty  as  to  fugitives  from  service, . .  it,  520 
notice  to  in  habeas  corpus  cases,. .  it,  681 

malpractice  by, it,  556 

may  issue  warrants  to  arrest, t,  169 

to  file  minutes  of  trials, t,  173 

his  costs  to  be  taxed, T,  180 

his  fees  regulated, t,  181 

District  meetings.  [See  Common  Bchooli^^ 

J)istrict  school  houses^ m,  435 

District  schools.  [See  Common  Scfiook.] 
J)i8tricis  : 

judicial, , m,      6 

senatorial, iii,       8 

congressional,    in,     10 

library  for  sixth, m,  145 

Disturbance^  in  evening  schools, iii,  459 

of  religious  meeting^ it,    44 

DirndsTidSt  unclaimed, it,  111 

receivers  may  make,^ it,  148,  158 

Dvoision  engineers^  how  appointed, m,  173 

their  compensation, iii,  173 

their  powers  and  duties, iii,  174 

Division  fences,  omission  to  buUd, m,  300 

Divisions,  civil, in,       6 

Divorce,  of  females  under  14, iv,  512 

among  the  Indians, iv,  392,  417 

Docket,  surrogates'  decisions, it,  627 

power  of  courts  over, iv,  628 

in  superior    and  mayor's    courts,  it,  692 

T,     79 
judgments  m  common  pleas,  it,  692,  t,     79 

books  to  be  provided  for, it,  692 

of  justices*  judgments,....  iv,  547,  T,     17 
Docks.  [Bee  Piers.] 
Documentary  eoidimce.  [See  Evidence."] 
Documents,  legislative,  to  be  furnished  to 

ooll^lfes, m,    64 

to  be  indexed, ni,    69 

to  be  preserved, ni,    63 

Dog,  fights  prohibited, IT,    43 

tax  in  Dutchess  county, it,  108  . 

in  what  counties  taxable, ... .  IT,  107,  108 

evidence  in  action  for  killing, iv,  108 

collection  of  tax, it,  108 

Domestics,  execution  in  favor  of, it,  636 

Domestic  relaMons : it,  610 

husband  and  wife, IT,  510 

parent  and  child, it,  517 

master  and  servant, it,  618 

Dover,  town  of, t,  Ap.,  104 

Dower,  of  alien  widow, IT,  301 

how  protected  in  partition,.,  it,  611,  614 

ittay  be  released, it,  511 

among  the  Indians, it,  348 

^qfti  at  sight)  when  payable, IT,  458 


VoLPaft. 

Dresden^  town  ot, t,  Ap.,  142 

Drugs,  producing  abortion  by,....  t,  145,  146 
Drunkards,  selling  liquor  to,  ailer  notice, 

IT,  39,  40 

committees  of,  their  powers, iv,  662 

Drunkenness,  actions  for  damages  by,. .  iv,.    64 

Dryden,  town  of, T,  Ap.,  184 

Dry  goods,  short  measure  in, in.  664 

Duane,  town  of, t,  Ap.,  161 

DuanesburgTi,  town  of, T,  Ap.,  135 

Dwrham,  town  of, T,  Ap.,  124 

Dutchess,  description  of  county, . . .  T,  Ap.,  63 

towns  in, t,*  Ap.,  104 

in  2d  judiciid  district, ni,  6 

in  11th  senate  district, m,  9 

in  X2th  congress  district, .........  m,  10 

members  of  assembly, m,  7 

preservation  of  game  in, iv,  100 

dog  tax  in, it,  108 

Dutch  Beformed  churches,  inoorporat'n  of^  in, ,  698 

may  elect  trustees, m,  699 

Duties  on  goods  sold  at  auction, ni,  669 

£jad.e.  town  of; t,  Ap.,  215 

EasShesier,  town  of; T,  Ap.,  101 

East  Hampton,  town  of, t,  Ap.,  98 

East  river: 

speed  of  steamboats  on, it,  60 

boats  to  keep  centre  of, .it,  60 

pilots  for, IT,  73 

slips  and  wharves  in, iv,  84 

piers  in,  reserved, rv,  85 

Easton,  town  of, T,  Ap.,  142 

Eaton,  town  of; T,  Ap.,  164 

Eden,  town  of, T,  Ap.,  213 

Edinfmrgh,  town  of, T,  Ap,  136 

Edmeston,  town  of, T,  Ap.,  173 

Education: 

board  g£  for  free  schools, .^  /  ni,  603 

among  the  Indians,  rv,  349,  372,  381,  382 

398,  399,^01,  405 

Edwards,  town  of, T,  Ap.,  - 161 

[See  Public  Instruction,  Common  Schools.] 
^'ectment: 

plea  of  tender  in, it,  608 

stay  on  bill  of  exceptions, i^  it,  608 

commencement  of  action, it,  609 

Election: 

of  canal  commissioners, '»  m,  30 

of  county  superintendent, .  m,  330^  it,  9 

of  coun^  treasurer, m,  331,  it,  9 

of  judicial  officers, ni, '  46,  T,  12 

'    of  justices  of  the  peace, ja,  39,  40 

of  mayors  of  cities, i .  in,  301 

of  recorders, ,  ni,  46,  320 

in  religious  societies, ni,  699 

of  school  officers, ,^ .,» .  in,  61 

of  surrogates, m,  46,  it,  609 

affidavit  under  registry  \&^^ .....  m,  62 

among  the  Indians,.  iV, '345,  363,  366,  368 

383,  385,  418 

ballots  and  ballot  boxes, ;' . .  m,  48 

ballots  at  town  meetings, ......  V ..  m,  40 

canvass  of  votes, in,  61 

at  town  meetings, in,  39 

in  Hamilton  county,. ....'....  in,  44 

county  clerk's  duty, ui,  62 

liquor  not  to  be  sold,  .....> .it,  63 

notices  of  elections^ m,  62 
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Mkiiittti,eonUnued:  ToLPaf*. 

'^     <Mith8  under  registry  law, m,    52 

pay  of  inspectors  and  clerks, ni,  540 

!■      persons  not  allowed  to  vote, m,    45 

parity  of  elections, m,    42 

sheriff's  duty, in,    62 

town  meetings, m,    39 

violence,  at  punished, iv,  269 

^]fta,townof, y,  Ap^  208 

JSUxabe&Uown,  town  of; T,  Ap^  146 

JBUery,  town  of, Y,  Ap.,  219 

emcatt,  town  of, v,  Ap.,  220 

eUieot$inU^  town  of, Y,  Ap.,  217 

BUUbturgh,  town  of; T,  Ap.,  169 

4?a»'  Mand^  jurisdiction  over, m,      2 

EWmgton,Umxi  o^ ▼,  Ap.,  220 

An&ttsfem«n<  of  school  moneys, in,  516 

in  building  associations, m,  780 

fimiigrainta: 

acts  concerning, IT,  304 

acts  for  protection  of;. .  rr,  312,  314^  318 
829,  334,  335 

•gents  to  be  lioeDsed, iv,  319 

their  conduct  regulated, iv,  319 

oommissioiiers  may  appoint, « .  iv,  306 

321»  326 

tturael  reports  by  commissioners, .  ir,  306 

313,  331 

'^rho  accompanied  by  affidavit,  it,  313 

appeals  as  to  liens  on  baggage, ...  it,  314 

baggage  of;  how  to  be  landed, ....  It,  340 

lien  on,  for  board, it,  314 

how  recovered  from  seisure, . .  it,  314 
board  of  commissioners  created, . .  it,  304 
boarding  houses  to  be  licensed, ...  it,  318 

lien  on  baggage, it,  314 

;  conduct  regulated, it,  318 

board  of  health,  duty  of,  ....  it,  315,  327 
(       bonds  to  be  given  by  owners  or  coo- 

■ignees, it.  827,  331 

when  to  be  sued, IT,  315 

may  be  commuted, it,  328 

boildings  to  be  erected, it,  307,  338 

t       children,  poor,  proTided  for, it,  324 

•       commissioners,  named  in  a(^. ....  IT,  304 
mode  of  appointment,  .......  it,  304 

I  tenure  of  office, it,  304 

vacancies,  how  supplied, rv,  306 

their  powers  and  duties, it,  305 

may  administer  oaths, it,  331 

bind  out  children, it,  331 

I  govern  persons  under  their  charge^ 

IT,  331 

>  to  like  care  of  indigent  emigrants, 

ui,  408 
of  emigrants  &om  quarantine, 

m,  391 

>  wnj  buy,  lease  and  sell  land,  it,  305 

812,  329,  338 

may  maintain  suits, it,  306,  317 

to  make  annual  reportSi  it,  306^  313, 331 
may  employ  agents, . . . ;  it,  321,  326 
may  ad^t  rules  and  regulatioBS, 

IT,  308 
may  compound  penalties,  it,.  307,  318 

may  commute  bonds, it,  318 

may  xegulate  landing  of  emigrants, 

IT,  312 
to  examine  condition  of  passengers, 

IT,  325 


Emigramis,  coMwiti:  T«L  1 

commutation  money,  to  be  paid,  it,  M6 

307,  314^  338 

ofbonds  and  penalties,  it,  307, 318,  328 

complaints,  evidence  on,  how  taken,  it,  339 

oonjgnees  or  owners,  to  giTe  bonds, 

IT,  33T 
eTidence  on  complaints,  when  and  how* 

taken, tt,  337 

fare,  rates  of,  to  be  made  known, . .  it,  336 

health,  board  of;  its  du^,  ...  it,  315,  327 

officer's  duty,  it,  313, 327, 328, 333, 341 

hospital,  marine,  relation  of,  it,  ^\%  332 

to  receive  emigrants, it,  ^6 

to  remoTO  them, rv,  333 

land,  may  be  bought,  leased  and  sold, 

IT,  305,  312,  329,  338 
landing  of  emigrants,  . .  it,  312,  323,  338 

on  lakes  and  riTors, it,  309 

Tessels  to  be  licensed  f<Hr,. . . .  it,  338 

licenses  to  emigrant  runners, . .  it,  319^  339 

to  steamboats  and  Tessels,  IT,  312,  338 

to  keepers  of  boarding  houses,  it,  318 

liens  on  Tessels  for  penalties,  it,  311,  321 

330,  336,  339 

of  boarding  houses  on  baggi^ge^  it,  314 

marine  hospital,  regulation  of;  it,  316^  332 

physician  to  be  saperinteodent,  nr,  333 

passenger  tax  for, it,  30T 

superintendent  o^  to  report  the 

sick,.... it,  318 

mariners'  fUnd, it,  308 

masters  of  Tessels  to  make  reports^  it,  309 

3U 

may  commute  for  tax, rv,  333 

penalty  on,  for  not  paying,  it,  306,  311 

for  making  f^lae  reports,  nr,  310 

325 

where  to  land  emigrants,  it,  312,  329 

minors,  proper^  of, it,  322 

obtaining  tickets  from  emigrants^.  •  it,  330 
owners  or  consignees  to  give  bonds,  it,  32t 

passage  ti<dcets,  sala  U^ it,  330 

what  to  contain, it,  3)6 

obtainmg  from  emigrants^. ...  it,  330 

paupers,  how  disposed  oi^  ...  it,  315,  326 

when  chargeable  out  of  N.  T.,  it,  335 

penalties,  howcoUected,  it,  307,  311,  313 

817,  321,  329,  339 

*     a  lien  on  Tessels,  .....••  it,  3:^6^  339 

may  be  remitted, it,  334 

poor  chUdren,  provided  for, it,  324 

property  of  minors,  how  disposed  of;  rv,  322 

of  deceased  emigrants, it,  32S 

rates  of  fare  to  be  made  known, . .  it,  336 
removal  of  emigrants  from  hospital,  it,  333 

runners  regulated, it,  319,  334.  339 

steamboats  may  be  licensed, nr,  312 

sick  to  be  sent  to  host^tal, it,  316 

tax  on  passengers, it,  307,  310,  333 

how  disposed  of;  it,  334,  t,  226,  233 

testimony  when  to  be  taken, it,  332 

.    transportation  of  emigrants  inland,  it,  320 

tickete,  fVaudnlent  sale  oQ it,  330 

Tessels,  liable  for  penalties,  nr,  311,  321,  930 

336b  339 
EMTpockmento  in  New  York  harbor, ...  it,    71 

[See  Nea  York  iTarior.] 
Endmanmlt  of  juTonile  aqfiiimi^  t,  209,  210^ 

211,  3» 
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B^UUkUnmdt, T,  Ap,  184 

Eifortiikg  orders  of  courts '.  t,  85,  8T,  143 

ihe  Uiv  anft  gDod  ordor, y,  162 

A^Meerv.    [See  Stofe  Sngimwr.'\ 

to  be  under  oontrtri  of  cenal  board,  m,    81 

appoiotment  of; m,    31 

•apervisioii  of  state  engineei^ m,    31 

to  take  oadi  of  office^ m,  33,  164 

to  iDvestigato  acoounta, m,    33 

to  ouke  estimatos, m,    33 

evidenoe  of  appointiiMiit, m,  164 

to  report  oa  work  done, m^  164 

at  the  salt  springs, m,  311,  33T 

expenditares  by,  oo  the  eanals, . . .  m,  164 
not  to  be  interested  in  oontraota^. .  m,  163 
puniahable  for  causing  death, nr,  627 

fWiar^amM^q^oaMrif,  provided  for,  HI,  186,  184 
[See  Cbmrfs.] 

iSiOoHmg  jfidgmmt, T,    t7 

arsenak,  by  foroe, T,  160 

MkimUmg  ofdaHts,  m  dvU  actions, ▼,  116 

J^fneroMMof  thepeot^e, m,  11,    32 

Aikratak,  town  U, ^i  Ap^  139 

BquaUuiiian.  TSee  ToaoHon.} 

Jfi^?ii«8<rMmjMr7ormanee,  taxed, '▼,  313 

.fi^inty,  bUlswheretobeffled, iv,  584 

of  redemption.  [Qot  Mort^offt} 

BrecUon  of  dama,  notice  of; m,    53 

of  buildings  on  stato  datns^ m,  169 

JKs,  description  of  county, r,  Ap.,    71 

towns  in, T,  Ap^  312 

in  8th  judicial  district,...; ni,      6 

in  Slat  senate  district, m,      9 

in  aotfa  congress  district^ m,    11 

members  of  assembly  in, m,      7 

canal  enlargement,  luid  for,. m,  154 

Me,  town  of; ▼,  Ap^  213 

Mirror,  coats  on  writ  o^ rr,  636 

in  criminal  cases, ▼,176 

JBrwin,  town  of; ▼,  Ap.,  190 

notice  of  applkatioii  Ibr  lands,. . . .  m,  238 

of  lands  held  under  contract, m,  238 

application  by  allett  heirs, m,  240 

subject  to  debts  of  decoded, m,  341 

when  lands  msy^  be  released, .  m,  338,  341 
application  by  alien  purduksers, .» .  m,  341 

title  derived  throu|^  an  alien, m,  343 

applicatioDS,  to  whom  to  be  made^ .  lA,  343 
released  without  natoraUsation, .. .  m,  345 
title  to  land,  wiien  not  affected  by,  ly, 

301,  303 

S^opu&f  town  of; ▼,  Ap.,  m 

AieZf  descriptioD  of  county, ▼,  Ap.,    60 

towns  in, • ▼,  Ap.,  146 

in  4th  judicial  district, m,      6 

in  16th  senate  district, m,      9 

in  16th  congress  district, m,    11 

members  of  assembly,  in, m,      7 

preservation  of  game  in, rr,  103 

.townoi; ▼{  Ap.,  146 

1^  town  of, ▼,  Ap.,  313 

JBoening  tohoob.  disturbance  of m,  459 

JSiridenee: 

comptroller's  certificate, m,  37 

^  '     Bevised  Statutes, in,  63 

copy  of  legislative  documents,.,  m,  64,  64 

certificate  to  statutes, ,..  m,  65 

'  of  two>third  vote, ni,  65 

v.— loa 


Boidtnet,  eontimed:  ^A9jm 

prmted  statutes, nt,  65 

of  **  three-fifths  being  present,"  ....  m,  66 
copy  U.  a  deposit  mortgages,  . . . ;  m,  111 
maps  of  canala,  evidence  of  titie, . .  m,^  150 

papers  in  canal  department, m,  160 

paperaof  boards  of  supervisors,  ..  m,  331 

records  of  the  regents, m,  433 

charter  of  plank-roads, m,  739,'  135 

of  ricating parks, m,  775 

of  bnilding  associations; .  m,'  782,  785 

of  fenr  companiea, m,  813 

of  navigation  companies^  . . . .  m,  834 

of  Bbraiy  companies, m,'  840 

of  guano  companies^    m,  861 

[See  CorporcOhna,  Bcmkt.]     ' 
of  books  ui  comptroller's  office, . . .  it,  644 
coDiee  of  wills,  ...  iv,  438,  499,  644,  6«i 
of  laws  of  other  states,. . .  iv,  643,  v,  115 

kwt  evidences  of  debt^ fr,  645 

affidavito  of  service  of  notice, it,  645 

of  bills  of  sale  of  vessels. nr,  645 

of  records  in  the  custom  house,. . .  tr.  645 

of  witnesses  abroad, it,  645 

exemplification  of  judgment  recoi4B,  tr,  438 
deeda  acknowledged  abroad, .  it,  440,  444 
foreign    patSDls^   records  and  docih^ 

ments, .  IV,  449 

of  co-defondant  on  bills  and  note..,,  rv,  465 

taken  on  interrogatories, it,  679 

jodgmento  of  justices  ffl  other  stales  IT,  635 

impression  of  a  seal, rr,  645 

of  titie  on  mortgage  sales, it,  644 

copies  of  diattel  mortgages, tr,  435 

notarial  certificate, iv,  619 

violation  of  excise  law, it,    65 

of  damage  to  vessels  and  cargo, ...  it,    85 

in  action  for  killing  dog% IT,  105 

certificate  of  protest^ it,  615 

written  instrumente  when  proved,  Ac, 

IT,  635 

sherifTs  return  on  exsciitioo, it,  635 

depoeitioDS  for  other  states, it,  631 

ordinances  of  common  councU,  ...  it,  638 

of  legal  notleee, it,  635 

record  of  U.  &  courts, it,  641 

papers  in  U.  8.  .departments^ rr,  641 

of  law  in  other  countries, it,  645 

statutes  and  reports,  books  of;. . . .  t,  U9 

llvWKlMOfI . 

in  criminal  cases, •  m,  305 

on  suppiementery  proceedings, .  t,  85,  141 

ofparties, t,  111,  145 

of  witnesses, T,  113,  144 

Xbuxpthm  in  civil  actions, T,  75 

Ebocig, 

aete  relating  to, it,  45 

actions  on  excise  bonds, v...  it,  65 

for  Tiolations  of  hiw, it,  64 

annual  reporto  to  supervisofs^  . . . .  rv,  65 

arresto  for  violating  law, rv,  61 

of  intoxicated  persons,  ......  it,  61 

adnltenting  liquor  forbiddeB, rr,  64 

boards  of  commissioners  organized,  it,  41 

tbrir  powers  and  duties, VTf  41 

to  keep  reoords,, it,  45 

to  grant  Ucenses, » .  it,  45 

to  sue  for  penalties, it,  63 

to  prosecute  bonds, ^  v.  it,  63 

to  make  annual  reporti^ itj  65 
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bonds  to  be  taken  with  sureties,  iv,  49,  50 

to  be  filed  with  town  clerk,  . .  it,  53 

bj  whom  to  be  prosecuted, ...  it,  53 

derk  of  excise,  how  appointed, ...  it,  48 

his  compensation, it,  48 

his  powers  and  duties, it,  48 

may  take  affidavits, it,  56 

oommissionera,  how  appointed,  ...  it,  47 

their  classification, it,  47 

Taooncies,  how  filled, it,  47 

their  compensation, rr,  46,  84 

to  sue  for  penalties, IT,  53 

OODTictions  for  violating  law,  to  be  re- 
ported,  it,  53 

courts  to  charge  grand  juries,  ....  it,  54 

damages  caused  hy  intoxication, . .  IT,  54 

duty  of  court  of  sessions  thereon, .  it,  54 

of  officers  to  enforce  the  law, .  it,  51 

drunkards  to  be  proclaimed  such, .  it,  52. 

expense  of  the  law,  a  oountj  charge, 

it,  46,  48 

gambling,  prohibited, it,  49 

Sand  juries  to  be  charged, it,  54 
temperate  persons  not  to  bo  employed, 

IT,  64 

lioenses  to  be  granted, rr,  48 

what  to  contain, it,  50 

to^whom  to  be  fipranted, it,  50 

upon  petition  therefor, nr,  49 

may  be  revoked, it,  54 

panpers.  liquor  not  to  be  sold  to^  it, 

45,  52 
penalties  for  Tiolating  the  law,  rr,  50, 

61,  53 
how   sued  for   and  hy   whom, 

IT,  53,  54 

leTOcation  of  license, it,  54 

effect  thereof, rr,  54 

reoovery  for  liquor  sold  on  credit, .  it,  50 

sale  of  liquor  to  Indians, it,  61 

to  apprentices, it,  51 

to  paupers, x^i  62,  46 

to  habitual  drunkards, it,  52 

to  intoxicated  persons, it,  52 

on  Sundays, it,  53 

on  election  days, it,  53 

without  license, it,  60 

of  adulterated  liquors, it,  54 

aheriff  to  arrest  violators  of  the  law, 

IT,  61 

and  intoxicated  persons, rr,  51 

aessiona,  .court  of,  to  revoke  license,  it,  54 
fluita  for  penalties,  by  whom  brought, 

IT,  53,  64 

taTems,  to  be  Ucensed, nr,  48 

on  petition  of  freeholders, ....  it,  49 

on  givmg  bond  with  surety, . .  it,  49 

accommodations  by, it,  49 

gambling  in,  prohibited, it,  49 

to  put  up  signs, IT,  49 

JExeutnom: 

'  on  steamboats  regulated, it,  61 

SsacuUon: 

against  the  penon,. . .  IT,  98,  99,  478,  480 

against  banks,  unsatisfied, nr,  156 

aales  on,  and  deeds, it,  622 

interest  on, IT,  629 

for  interlocutory  costs, it,  630 

lacaae  of  death  of  party, it,  634 


ISxeoMfn,  canimued:  ▼«!.  Fmh 

in  other  states,  how  proTod, .......  rr,  639 

fees  of  sheriff  on, it,  698 

on  justices'  judgments, nr,  548 

effect  of  being  returned  satisfied,  .  it,  636 
when  issued,   tested  and  returnable, 

IT,  691 
may  issue  to  any  county,. .  it,  692,  t,  81 
exemptions  from, ...  tv,  626,  629,  632,  636 

in  civil  actions,  when  to  issue^ t,     80 

different  kinds  of, t,    81 

form  of, T,     82 

when  returnable, t,    82 

supplementary  proceedings  on, ....  t,    83 

Execution  in  capital  cases, t,  173,  174 

Executor: 

liability  as  stockholder, nr,  16S 

may  have  will  proved, nr,  487 

may  impeach  assignments^ nr,  483 

actions  by  and  against, ....  IT,  505,  t.    30 
Executor  aTui  adminiatrator : 

accounts  to  be  filed. it,  487 

insolvency  of  sureties, nr,  492 

when  one  may  act, rr,  493 

additional  security,  when, nr,  493 

accounting  after  revocation, nr,  493 

debts  of,  how  proved, it,  494 

selling  real  estate, it,  494,  499 

oath  to,  how  administered, it,  497 

injunction  by  surrogate, it,  497 

money  due  from,  how  collected, ...  it,  498 
proceeds  of  sale  of  real  estate, ...  it,  500 

sales  by, it,  495,  605,  506^  508 

actions  by  and  against, . .  it,  505,  526,  527 

may  compromise  claims, it,  606 

bonds  of,  to  be  proved, it,  609 

actions  by,  for  causing  death,  it,  526,  627 

actions  against^  preferred, it,  642 

costs  against, t,    92 

ExempUJicdSion  of  recordt, it,  438 

Exemption: 

from  taxation, 

agricultural  sodetiea^ m,  767 

cemeteries, m,  478 

Indians, it,  406,  417 

from  execution, ...  it,  626,  629;  632,  635 

cemeteries, m,  478 

of  homestead, it,  632,  633 

from  imprisonment, it,  463^  465 

from  jury  and  militia  duty, 

see  militia, m,  246 

officers  of  salt  works, m,  235 

fire  companies, m,  300 

telegraph  operators, in,  726 

officers  lunatic  asylum, it,     20 

idiot  asylum, it,    35 

persons  observinff  Saturday, . .  nr,    45 

metropolitan  poltoe, it,  267 

fVom  highway  labor, 

officers  lunatic  asylum, it,     20 

Idiot  asylum, nr,     35 

horn  toXlBt 

on  turnpike  roads,.. m,  564 

on  plank  roads, m,  664 

on  bridges, m,  570 

fh>m  arrest  on  dvil  process, 

metropolitan  polioe, it,  267 

JE2i;efer,  town  of, V|  A^i  173 

Emating  auitaf 

provistons  for, t,  116^  129 
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of  state  offlcera, m,  34,  108,  116 

of  legislature, m,  109 

of  state  library, iii,  141 

county,  reduction  of, lu,  304 

tobeandited, in,  304,  307 

of  surveys  of  public  lands, m,  128 

of  land  office, m,  127 

of  regents  of  university, ni,  423 

of  excise  law,   iv,  46 

of  port  tvardens, iv,  00 

of  criminal  proceedings, v,  184 

of  witnesses  in  criminal  cases, v,  172 

tresa  companies  : 

duty  as  to  unclaimed  freight, nr,  525 

JSxhrtion,  by  railroad  companies, ni,  649 

Extra  allowanoe  to  canal  contractors,  .  m,  161 

of  costs  in  civil  actions, y,    90 

ExtradUion: 

of  fugitives  from  service, nr,  518 

of  fugitives  from  Justice, v,  167 

FabiUS.  town  of, v,  Ap.,  193 

Ihetors^  wnen  deemed  owner, iv,  461 

rights  of  purchaser  from, rv,  462 

rights  of  true  owner, iv,  462 

penalty  for  bad  faith  of, iv,  462 

Fairfidd,  town  of, T,  Ap.,  165 

IbilBhurgh,  town  of, v,  Ap.,  116 

/Ufee  issue  of  stodt, nr,  109,  v,  161 

False  pretences^  obtaining  money  by,. . . .  v,  161 

Fake  swearing^  as  to  silk  culture, m,  658 

to  assessment  rolls, m,  351 

by  officers  of  state  prison, v,  203 

Family  hisrying  ground^  exempt  from  execu- 
tion,  IV,  629 

Fa/tmersviOe,  town  of, v,  Ap.,  217 

Fdrmingiton^  town  of, v,  Ap.,  199 

Faro.  [See  GambUng:\ 

Father  J  power  to  apprentice  child, iv,  517 

Fauma.  [See  Game  law.] 

Fiyette,  town  of, v,  Ap.,  198 

/Veff,  for  searches  as  to  U.  S.  deposits,  in,    95 

for  serving  subpoenas, ni,  308 

of  collectors  of  taxes, . .  m,  309,  317,  318 
in  criminal  cases,  by  whom  paid, . .  in,  315 
of  town  clerk  for  drawing  jury,  . .  ni,  317 
of  constable,  serving  subpoena,  ...  ui,  326 
of  county  treasurer,  how  fixed, ...  in,  329 
of  district  attorney,  to  be  accounted 

for, ni,  337 

of  sheriff,  on  warrant  of  county  trea- 
surer,   in,  379 

of  inspectors  of  turnpikes, ni,  559 

of  clerk  of  New  Tork, iv,  629 

of  county  clerks, iv,  439,  441 

of  public  officers,  to  be  accounted  for, 

IT,  555 

of  notaries, ir,  683,  700 

on  foredoeing  mortgages,  ...  iv,  665,  668 

of  attorneys,  fta, Iv,  684 

of  witnesses,  criers,  fta, rv,  689 

in  naturalization  cases, iv,  694 

of  surrogates,  iv,  487,  499,  505,  694,  697 

of  justices, nr,  699,  701,  v,  186 

of  sheriffs  on  executions, iv,  698 

of  county  judges, iv,  699 

for  acknowledgments, iv,  698 

of  secretary  of  state, nr,  443,  447 

of  district-attorney, v,  181 


.Ffeej,  continued:  ▼*!.  rtba. 

of  clerk  under  the  code, t,    91 

of  justices  of  sessions, v,  186 

Fsigned  issues^  as  to  assessments, ni,  346 

in  dvil  actions,  abolished, v,    22 

Fahnies: 

counterfeiting  brands  on  salt  barrels, 

m,  230 

inspection  brands, m,  230 

stealing  railroad  tickets, m,  648 

forging  same, ni,  649 

having  forged  tickets  in  possession,  m,  649 
false  swearing  as  to  silk  culture, . .  m,  658 

to  assessment  rolls, tti,  351 

false  statement  as  to  banks, iv,  118 

Fsmaies,  alien,  may  take  by  devise, ....  ill,  302 

by  marriage  settlement, ni,  303 

abduction  of, r,  147 

abortion  by, y,  146 

seduction  of, r,  147 

Female  state  prison^  report  of, r,  202 

matron  to  keep  record, y,  205 

pay  of  assistant  matrons, v,  203 

instructress  in, y,  192 

Fmces,  division,  omission  to  build, ni,  300 

Fsncing  and  fire-wood,  on  canals, in,  149 

fhrvMT^  town  of; y,  A^.,  164 

Fhries^  post  for  rope, in,  606 

act  for  incorporation  of, in,  812 

how  formed, ni,  812 

officers  of, m,  81S 

capital  stock, ni,  813 

corporate  rights, in,  814 

liability  of  stockholders, in,  814 

annual  reports, ui,  815 

evidence  of  corporation ni,  813 

not  to  employ  the  intemperate,  ly,    54 

to  carry  life-boats, iv,     60 

inspection  of, ly,  271 

FietiUous  names: 

in  business, iy,  449,  462 

in  civil  actions, y,    49 

Fiduciary  capacity^  ground  for  arrest,. .  iv,  629 

y,    62 
Fieri  Facias.  [See  jEbsectt^icm.] 
FHgMng: 

prize,  prohibited, rr,  43,  y,  161 

between  animals, ly,    43 

duty  of  magistrates  as  to, iv,    43 

Filing: 

papers  in  special  proceedings, rv,  684 

in  civil  actions, y,  116 

undertakings, ....  y,  118 

Fine  art  associations : 

incorporation  of, , iii,  709 

[See  Benevdeni  societies.} 
Fines: 

for  criminal  offenses  how  remitted,'  iv,  663 

remission  of,  in  criminal  cases, y,  178 

how  collected, y,  178 

Fire-wood  and  fencing  on  canalsj m,  149 

Fire  companies: 

in  towns, in,  299 

in  cities, m,  300 

in  villages, ni,  309,  320 

by  manufacturing  companies, .....'  lii,  729 
Fire  companies: 

their  exemptions, m,  300 

Fire  departments: 

moneyB  to  be  paid  to, . . .  ly,  200,  248,  249 
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Irayittren  o(, it,  202,  248,  249 

•cUooBin  behalf  of; it,  261 

parties  held  to  bail, IT,  261 

JPirs  tnauranee.  [See  Amrmiee.] 

F4re8j  iziTesUgatioD  of  origin  of; it,  247 

PkrmB: 

nunes  to  be  registered, ^ . . .  it,  463 

fletitious  names  in, it,  449,  462 

J'intjudget  when  aduig  as  surrogate^. .  m,  327 

IT,  602 

iF^KoI  year,  designated, m,    71 

in  Staten  Island  sound, m,      3 

acts  oonceming^ it,    96 

poles  not  to  be  driren, it,    68 

preeerration  of  carp, it,    96 

troat  by  hook  and  1^  onlj, it,    98 

in  Niagara  riyer, it,    99 

salmon  in  Cayuga  lake, it,    99 

not  to  be  poisoned, it,  104,  106 

praaerration  of  troul^  salmon  and 

bass, IT,  106 

possession,  when  unlawful, •  it,  106 

•^(earing  whan  forbidden, it,  106 

sellings  when  forbidden, it,  106 

trespassing  to  take. it,  106 

[See  0|«fara.] 

JPi^Wfi;  town  of, T,  Ap.,  106 

Fleming^  town  oi; T,  Ap.,  196 

/"featgi,  gambling  on, in,    42 

Florence^  town  of;, , «  T,  Ap^,  169 

flortda^  town  of; T,  Ap.,  139 

Fkmr: 

inspection  of;  ...  • 111,666 

maimfacturer's  name  on  caek, ....  in,  666 

Fbydf  iiown  ot, t,  Ap.,  169 

Fkuhdng,  townof; T,  Api,    99 

fbrdbiy  aUering  aramiala^ T,  160 

Ibreckmtre: 

of  state  mortgages, m,  98,  130 

of  mortgages,  action  fiw, it,  662 

byadTertisement, it,  634,  667 

inchanoery, it,  666 

costs  on, IT,  666 

decree  on, it,  666 

Jlkrmifnattttelmewt: 

duty  of  trustees  under,. it,  476 

bond  on  discharge  of; it,  476 

oostaon, IT,  476 

when  to  issue, •  #  • t,    62 

Jbre^  bank  noka: 

discount  on  circulation, it,  176 

forgery  of, t,  160 

Ibreign  ddea,  affldayits,  Ao,  in, it,  446 

Iloreign  cornkts^  introduction  of; t,  267 

Mbrdifn  corpcraticmB  : 

subject  to  taxation, IT,  248 

transfer  agente  of, m,  677 

list  of  stockholders, m,  677 

snita  against, m,  677,  680,  681,  t,  119 

to  appoint  agents, m,  686 

seryioe  of  process  on, m,  686 

attachmenta  against, m,  677 

insurance  by, it,  206,  220,  221 

agentafor,.. it,  213,  220,  221 

reports  by, it,  213,  266 

to  make  deposits, IT,  238 

eocaminatkm  of  .affiura^ it,  213 


Kmtffii  eorporaUims,  anMmtd:  ToLPsti. 

attorneys  for, it,  221,  222 

bottomry  by, it,  198 

Jhreign  laws^  how.  prored,  ....  it,  643^  t,  119 
.AM-e^|i(ifen(f,recordS|Ac.,howpcoTed^iT,  4SS 
Ihreiffu paupen/mtrodw^Aoa oSf  •.^.«.  it,      3 

IbreignwiOgf  letters  on, «...«  it,  501 

IbrfeUed  reeognuaneu,  [$ee  iSsooffatasmoea] 
IbrfeOure: 

forsellmgtiqucrtodmnkards,  to,  IT,  39,  40 

Jbr^ery  of  railroad  tickets, «.  m,  640 

of  foreign  bank  billfl^ t,  IfiO 

JbH  >nn,  town  of; T^  Ap,  142 

fbrt  Covington^  town  of,  ....<... .  T,  Ap^  161 

Ibrt JSHward,  townei;...^.. t.  Am  142 

Ibrm,  of  civil  actioD, « T,    21 

.fbrififl^  book  of;  to  be  made, t,  136 

Jbrwanttng  officea  : 

dnty  as  toemigrants^ , .  it,  320 

JRNoifir,  town  of; . . « •••  T,  Ap^  162 

Ihmehiae: 

surrender  by  plank  road  oompaBies,  m,  582 
DramUuL,  descriptbn  of  county, .  • .  t,  Ap.,    60 

towns  in, ^t  Ap,  150 

in 4th judicial distrifif^ •»..»«.*...  m,      6 

in  17th  senate  distnct,  ....« m,      9 

in  17th  congress  district, n^    11 

members  of  assembly  in, m,      t 

town  or  county  poor  in,  .,.•••• . .  it,    10 

preserration  of  game  in, it,  103 

duty  of  district  attorney,....  it,  361,  310 

selling  liquor  to  Indians  in, it,  366 

J^WmiU^  town  of, t,  Ap.,  119 

I^aiMininlle,  townof; T,  Api,  217 

Franifitrt,  town  of; T,  Ap.,  150 

in  canal  rcTenues, m,  IBO 

in  trade  marks, ...•• m,  61S 

in  bills  of  lading, m,  G09 

in  auction  sales,.. *....•• m,  060 

in  sale  of  oils, m,  050 

in  sale  of  passenger  tickets,  m,  662,  T,  X52 
in  banking.  [See  SatMng.} 
F^auduleiU  dtsbkra: 

arrest  of; IT,  465,  477,  481 

acttopimish, it,  465, 

extended  to  Albeiiy,  l^and  Hud- 
son,  it,  483 

/VonAiZeni  iMM  of  stock, T,  151 

.FVtMidMtoilMde  of  passenger  Udiet%  m,  053, 

T,  153 

i^ee«fom,  town  of, T,  Ap^  31T 

RmmikooU,  established, m,  49Y 

churches.  [See  JZiei^riDtts  iSKtiplMS.] 
banking.  [See  AmfaHV.] 

FrtBtoum, t,  Ap^  183 

FreigU,  tolls  on,  by  railroad^... .  m,  ^10,  639 

unclaimed, II]^  661,  it,  535 

IWsiub,  trusta  for, it,  438 

exempt  from  militaiy  duty,  .......  m,  346 

FHooUma  danmrer, t.    09 

jFHmibft^K,  town  o( ▼•Am  215 

Fvtdt  for  legislature  and  state  offices,  . .  m,  109 
Htgiiwm: 

ffomserrice, 

to  be  supported,wlute  detained,  it,  518 
claimant,  when  held  to  bail,. .  it,  518 

entitled  to  jury  trial, nr,  518 

prooeedinga  on  claim,  ...  IT,  510,  533 
penalfyiBwrnmonng, ...  it,  530,  533 
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from  JuBtioe, 

arrest  of;..... ▼,  161 

expeoae  of  amstiiig, ▼,  168 

AttMi,  deacriptkm  of  oountjr, t,  Apt,  11 

in  4th  judicial  diBtoiok, m,  6 

in  16th  aeoate  diatriot, m,  9 

in  IStii  oongresa  diatrict) m,  11 

membera  of  aaaemblj  in, m,  1 

presenratioa  ol  fame  in,.  • it,  103 

Atton,  town  oi; y,  Am  133 

FmA: 

Utaratnrey.tranafefatOy  ..r m^  65 

tranafera  from, m,  13 

otnal,  tranafera  of  otook^ m,  66 

depoait  of, m,  6*7 

oaamion  achool,  tranafsra  to, . .  m,  67,  13 

how  increaaed, m,  459 

interaatoQ, m,  495 

C^Meral,  tranafer  of  aeeoritiea, . .  m,  67,  73 

loan- to  from  oaoal  Amd,  .....  m,  76 

loan'ftomJto.U.&depoait^...  m,  103 

paymont  of  its  debty in,  114 

ahikij^.  [See  SvMig  FtMd.] 

aooounta  between  aeTOrai, m,  106 

forSuteLonatlcA^lum,  ....*..  it,  29 

bank.  [See  BonJMig.] 

U.  a  depoBit  [See  &.  &  Ikpont  Fkmd.] 

aoeamuiating aaaociationa, *..  m,  778 

in  eourt, 

where  deposited, . . . .  iy,  593,  696,  601 

tiUe  to,  in  whom  Yeatad,: iy,  694 

how  paid  in, iy,  580 

[See  C(mrt9,] 
rkumUmre,  exemption  ofl  [See  JSkmHpHmk] 

Qainee,  town  of; Ti  Apw,  209 

(3^iuiaA8,  town  oi;  y,  Ap^,  208 

^^(^townof, Y,  Ap^,  201 

Oalbn^  m  weighta  and  xneaaurea, m,  867 

Ootooyi,  town.o^., *  y,  Ap^,  136 

Cfame: 

lawa, 4 iy,  100 

preaenratkm  of, iy,  14)1,  102,  106 

in   Weatoheater,    Bichmond  and 

Dutcheaa, iy,  190,  101 

hi  Boddaadand  Putnam,. . . .  iy,  101 
iniifew  York,  Kinga  and  Queena, 

IY,  101,  103 

preaerYaOonofDeer, iy,  102,  103 

of  mooae,  birda  and  fish, iy,  103 

in  oountiea  named, iy,  103 

defenaea  under, iv,  105,  107 

Gasnblet,  oemmon,  who  deemed  aoeh,. . .  iy,  40 

poniahment  ol^«» iy,  41 

€hming :        

aeteoDcurring, «..«. iy,  40 

auppraasion  of  gambling^ iy,  40 

preYention  of  priae  flgiiting, iy,  42 

ckMingefallk^tteiiaa, iy,  43 

Gambimff: 

penalty  for  keeping  plaoes  for, iy.  40 

deYieev, » iy,  40 

for  aelltng  lottery  polidea, iy,  40 

property  to  be  seized, ■• .  iy,  41 

how  diapoaed  oi; iy,  41. 

wanaau to aeiae, .>...  iy,  41 

inoiting  to  gambling  houae, iy,  42 

penalty  for  not  infoimmg,; iy,  42 

pernutting  hooseto  he  used, iy,  42 


OanMng,  eonUniued:  ^^  Ml^ 

carrying  liquor  to, lY,  49 

houses  may  be  searahed, rr,  41,  268 

da^ of diatrict attorney, iy,  42 

of  other  offioera, iy,  42 

OB  board  of  boata  or  floata, it,  42 

OaSf  manufacture  regulated, m,  v848 

inoorporatiog  a^ m,  849 

how  formed, m,  849 

their  powers, m,  849,  863 

officers, m,  849 

capital, in,  860,  862 

liability  of  atockholdera,.  m,  861,  862 

annual  reporta, m,  861 

diYkienda, m,  851 

amending  oriffinal  act, in,  866 

iqjuring  their  works,  in,  862,  864 

may  issue  bonds, m,  856 

inspection  of  meters, m,  866,  859 

protection  of  consumers, m,  866 

<3^ite,  town  oi; Y,  Apt,  206 

OiddM,  salt  springs  at, m,  207 

Gtnerai  BanMag  Lboo, iy,  121 

[SeeBonfeM^.] 
OsiMra^/VMid;  transfer  of  securities,  m,  67,    78 

loan  from  canal  Amd, m,    76 

kMm  to  U.  8.  deposit, m,  108 

payment  of  its  debt, m,  114 

6ten«ra<  terms,  in  courts, iy,  661,  Y, .    6 

OmeM&f  description  of  county, ....  y,  Ap.,    70 

towns  in, y,  Ap.,  206 

hi  8th  judicial  district, m,      < 

in  29th  senate  district, m,      9 

in  29th  congress  district, m,    U 

member  of  Assembly  in, ni,  .  3 

duty  of  district  attorney,. . . .  iy,  418,  423 

of  aberili; iy,  418 

<7eneM0,  town  oC; y,  Ap^  203 

GenetM  coUege^  medical  diplomaa  by, . . .  lU,  381 

delegation  to  state  socie^, m,  382 

indigient  students, in,  884 

Cfenoa,  town  of; y,  Ap.,  196 

Oeorff4,  lake,  nsYigation  nf, ni,  820 

CkoTffehwnj  town  of; Y,  Ap,,  164 

Overman,  town  oi;^ y,  Apu,  178 

German  FUUa^  town  oi; Y,  Ap.,  166 

OermauUMUr  town  of; y.  Apt,  126 

Gerry,  town  of; Y,  Ap.,  220 

OhenttVmntitj.^ y,  Ap^  126 

Ofen,townof, Y,  Api,  140 

6Q0M  ihtff /xder,  construction  account,  in,  204 

G^ZsavtUe,  town  of; y,  Ap.,  136 

Goods,  damaged  at  sea,  sale  of; m,  ^60 

dry,  short-measuze  on, ni,  664 

GorhanifXawBLOi, v,  Api,  199 

Gotihak,  town  of; T,  Api,  110 

Gotpd  and  school  kris,  transferred  to  com- 
mon schools, Ill,  461,  617 

GoverwMnU  stocks,  held  by  banka, iy,  191 

Governor,  to  fUl.vacandea  ul  office,  in,  26,    84 
to  appoint,  commissioners  of  U.  8.  de- 
pout  fhnd, in,    77 

may  vemore  the  same, nr,    94 

to  appoint  commissioners  of; 

public  Accounts, m,  123 

canal  appraisers, ni,  161 

canal  auditor, lu,  194 

may  auapend  hun, in,  194 

lemoYe  auperintendent  of; 

salt  works, ^«.«^..^ 4...  ni,  211 

DigitizeJ  by  Google 


610 


GENERAL  INDEX. 


ONWTW,  continued:  YoLPAf*. 

appoint  superintendent  of, 

Montezuma  salt  works, m,  237 

(     fiU  Tacancy  in  office  of  sherifl^ ....  m,  330 

appoint  state  assessors, m,  376 

assistsnt  state  sealer, ni,  866 

managers  lunatic  asylum, . . . .  iy,     18 
tnistees  idiot  asylum,....  iv,  31,    34 

harbor  oommissioner, iv,    66 

East  river  pilots, iv,    73 

captain  of  the  port, iy,    91 

review  decisions  of  port-wardens, .  iy,    74 

of  captain  of  the  port, iy,    94 

remove  harbor  masters, iv,    96 

captain  of  the  port, iv,    96 

purchase  lands  of  Indians, iv,  622 

->    desigTiate  judges  to  hold  oourts^ . .  iv,  638 
appoint  commissioners  of  police,. .  iy,  268 

loan  arms  to  sheriA^ v,  162 

declare  county  in  insurrection, ....  v,  166 

Chuvemeur^  town  of, Y,  Ap.,  162 

GVoctf,  days  of,  on  checks, it,  468 

on  sight  drafts, iy,  468 

Grc^ton^  town  of, y,  Ap.,  130 

Ckanbjf,  town  of, v,  Ap„  166 

Ckand  Juries: 

to  be  charged  under  election  law, .  m,    44 

as  to  fees  of  officers, m,  317 

under  excise  law, iv,    64 

as  to  usury, iv,  460 

as  to  passage  tickets, y,  164 

Otond  larceny : 

when  stealing  less  than  $26, Y,  166 

Orantees  of  Bgveraions.  [See  SeuisnumsJ] 
Ohmts: 

•  by  state,  release  of  oonditiooB, ....  ui,  129 

of  escheated  lands, m,  238 

of  lands  under  water,. ni,  131,  137,  iv,    64 
by  aliens, iv,  302 

CkanviUe,  town  of, y,  Ap^  143 

Gnwe&md,  town  of, y,  Ap.,  100 

Oreat  Sodvs  Bay,  tish  in, iv,  106 

Qreat  Valley,  town  of, y,  Ap.,  217 

Of-eecs,  town  of, v,  Ap.,  206 

Cfnene,  description  of  coun^, ....  y,  Ap.,    67 

towns  in, Y,  Ap.,  123 

in  third  judicial  district, m,      6 

'     in  tenth  senate  district, m,      9 

in  tiiirteenth  congress  district^ . . . .  m,    10 

•  members  of  assembly  in, m,      7 

Ch^tenbuOi,  town  of, y,  Ap ,  130 

Oteene,  town  of,  v,  Ap.,  178 

i^reeafleld,  town  of, y,  Ap.,  136 

(IrwiM&ur^A,  town  of, y,  Ap.,  101 

OreenvtOe,  town  of, ▼,  Ap.,  124 

Chreem/Heh,  town  of, Y,  Ap.,  143 

Oreenwood,  town  of, v,  Ap.,  190 

CfraloTij  town  of, v,  Ap.,  184 

Grouse,  [See  Gams  Lcam,] 

Otave,  town  of, y,  Ap.,  216 

Orovdand,  town  of, Y,  Ap.,  203 

0iMir(2»  to  protect  jails, y,  162 

at  state  prisons, v,  201 

Okiano  compatiies : 

incorporating  act, in,  869 

how  formed, in,  869 

powers  of^ in,  860 

>  officers, m,  860 

capital, m,  861 

by-laws, m,  861 


Oucaw  companies,  conHaued:  ^^l*  ^m^ 

incorporating  act, 

certificate  evidence m,  861 

existing  companies, ni,  861 

liability  of  stockholders^ m,  863 

annual  reports, m,  862 

dividends, m,  862 

Cfuardians: 

mother  of  indigent  child, iy,  13,    14 

of  truant  cliild,  to  be  notified,  . . . .  iy,  16 
of  idiot,  may  send  to  asylum,  .  ly,  31,    38 

when  deemed  a  stockholder, it,  165 

accounts  of,  to  be  filed, iv,  487,  497 

special,  may  be  appointed,. . .  iv,  487,  496 

general,  how  appointed, iy,  494,  496 

how  removed, iv,  496 

to  account, iy,  496^  497 

may  resign, iy,  496 

how  discharged, iv,  497 

duty  before  surrogate^ .  • iy,  494 

money,  how  colle^ed  from,  . .  rv,  498 

m  partition  suits, *iy,  613,  616 

in  civil  actions, y,  31,  138 

accountabihty  o^ y,  118 

ChUlderland,  town  of, Y,  Ap.,  128 

Oui^inxi,  tOYTR  of , y.  Ape,  178 

Habeas  Corpus: 

how  returnable, iy,  681 

notice,  to  whom  given, it,  681 

for  imprisoned  debtor, iy,  47S 

for  fugitive  from  service, iy,  521 

for  convicts  in  prison, y,  172 

ffabihial  drunkard: 

selling  liquorto^ i^»  ^t    &> 

powers  of  committees  of, iv,  652 

[^o&  Drunkards.] 

Hadley,  town  of, v.  Apt,  137 

^OjTue,  town  of, ^i  Ap.,  145 

Uaighi,  town  of, Y,  Ap.,  216 

Ha^bushd  in  measurementi lu,  867 

HaJl^noon,  town  of, y,  Ap^  137 

Hambwrgh,  Xoitn  ci, Y,  Ap^  213 

HamiUon,  description  of  ooun^, . . .  y,  Ap^    69 

towns  in, y,  Ap.,  141 

in  4tl)  judicial  district, in,      6 

in  16th  senate  district, ni^      9 

m  18th  congress  district, in,     11 

members  of  assembly  m, ui,       7 

canvass  of  votes  in, ui,    44 

preservation  of  game  in, iy,  103 

offish, « lY,  105 

BtumiUon,  town  of; y,  Api,  164 

Hasmnand,  town  of, y,  Ap.,  152 

IToinfMim,  town  of, y,  Ap.,  120 

Hampton,  town  of, y,  ApL,  143 

Hanoock,  town  of; y,  Ap.,  120 

Hannibal,  town  of, Y,  Ap^  165 

Hanover,  town  of. y,  Ap.,  220 

Herifor  annmissioners, iv,    63 

powers  and  duties^ iy,  63to    71 

Harbor  wasters: 

duties  as  to  slips  and  wharvM^ .  iv,  85y  91 
opposing  them  in  their  duties^  . .  •  •  iv,  85 
appointment  and  term  of  office, ...  iv,    91 

feesof  office, iv,    92 

their  powers  and  duiiee, « . . .  iv,    93 

complaints  against, iv,    94 

removal  from  office, nr,    95 

ffariemnuer^  taking  oysters  ia, iy»    97 
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BoBrmowg,  town  of; ▼,  Ap.,  220 

ffarperBfidd,  town  of; ▼,  Ap.,  120 

JBarriabwrgh,  town  of; ▼,  Ap^  167 

JETornKMi,  town  of; y,  Ap.,  101 

jKir^d;  town  of; ^t  Ap.,  143 

HdrUand,  town  o^ t,  Ap.,  210 

Bartwick^  town  of, ▼,  Ap,,  173 

HasUng9,  town  of, ▼,  Ap.,  166 

ffawerskwo,  town  of, y,  Ap.,  108 

JBdyy  marks  on  bales, iv,  671 

scales  in  New  York, nr,  671 

acts  ooncerning, ni,  380 

adulteration  of  liqoor, lY,    54 

of  mUk. Ill,  416 

Albany  medical  college, m,  383 

maj  grant  diplomas,  ./ m,  383 

admit  indigent  students, m,  384 

ancborage  ground  at  quarantine,  m,  387 

404 

appeals,  boards  of; m,  384,  392,  409 

from  health  officer, m,  384,  409 

boards  of  appeal, m,  384,  392,  409 

boards  of  health, 

in  the  ct^  of  New  York, m,  386 

a  quorum  of  members, m,  386 

president  of, m,  386 

may  appoint  physicians, in,  387 

remoYe  vessels  to  quarantine,  m,  388 
405,  412 

permit  Yessels  to  pass, m,  391 

extend  time  of  quarantine,  m,  392,  400 
intercourse  with  infected  places, 

m,  392,  409 
suspending  dangerous  business,  m.  394 
general  powers  and  duties, . . .  m,  396 

remove  nuisances, m,  396 

send  the  sick  to  hospitals,  ...  m,  397 
possess  and  occupy  buildings,  m,  397 
require  reports  fVom  physicians,  ni,  397 
remove  sick  on  board  vessels,  m,  398 
prohibit  packing  provisions, . .  m,  398 
permit  sound  hides  and  skins,  m,  899 

allow  transhipments, m,  408 

duty  as  to  emigrants,. . .  iy,  315,  327 
boards  of  health,  in  cities  and  villages, 

m,  401 
health  <^cer  may  be  appointed,  m,  401 

powers  of  boards, m,  401 

to  establish  quarantine,. .  ni,  402 
to  prescribe  duties  of 

health  officer, m,  402 

to  fix  his  pay, m,  402 

to  adopt  regulations, . . . .  m,  402 
to  regulate  intercourse, 

with  infected  places,  m,  402 
to  procure  places  for  the  sid^ 

in,  402 
to  remove  the  infectious,  m,  402 
to  call  out  power  of  county, 

m,  402 

to  employ  agents, m,  402 

penalty  for 'violating  regnUtiona, 

m,  402 

expenses,  how  defrayed, m,  402 

boards  of  health,  in  towns, m,  401 

powers  and  duties  of  board, . .  m,  401 
penalties  for  violating  law, ...  in,  402 
expenses,  how  defrayed, ni,  402 


EoaiOi,  pfOUe,  continued:  ^^  fmt,. 

boarding  houses, 

to  report  the  sick, m,  398 

penalty  for  neglect, ui,  400 

common  council  of  New  York, 

to  constitute  a  board  of  health,  m,  389 
to  pass  ordinances  to  preserve,- 

the  public  health, in,  396 

and  to  abate  nuisances, . .  ni,  395 
collect  expenses  thereof; .  m,  396 
commissioners  of  health, 

how  constituted, m,'  886 

their  duties,  . . « m,  386 

to  meet  daily, m,  887 

to  direct  inspector  of  vessels,  in,  38V 
permit  transhipments,  . .  .m,  391,  408 
partofthe  board  of  i^peals,  m,  392,  40d 

to  direct  cMy  inspector, m,  396 

to  prevent  contagious  diseases,  m,  396 
to  destroy  putrid  cargoes, . . . .  m,  396 

to  remove  same, ni,  396 

to  report  to  bound  of  health, . .  m,  399 

398 
may  permit  sound  hides  and  akins^ 

m,  398 
to  inform  district  attorney, . . .  ni,  408 
to  remove  vessels,  Aa,  to  quaran- 
tine,   ni,  405,  408 

dty  inspector, 

to  nominate  health  wardens, .  m,  394 
to  have  buildings  examined,.,  m,  394 
to  cleanse  and  purify  the  city,  ui,  396 . 

to  abate  nuisances, m,  394 

.to  prevent  spread  of  disease, .  iii,  396 . 

Geneva  college,  diplomas  by, ni,  3B1 

admit  indigent  students,  . . . .  m,  384 
health  commissioner, 

one  of  the  board  of  appeal, . .  n^  384 
one  of  the  commissioners  of  health, 

m,  386 
to  assist  resident  physician, . .  ni,  389 

his  salary, m,  387,  iv,  328 

fhnds  m  his  hands, lY,  309 

to  pay  money  to  juvenile  asylums^ 

Y,  209,  210. 
EeaUhcfieeri 

to  be  a  commissioner  of  health, . . .  m,  386 

duty  as  such, in,  386 

to  appoint  an  assistant, in,  386 

to  designate  anchorage  grounds, . .  in,  389 
may  permit  vessels  to  pass, . .  in,  389,  406 . 
visitation  of  vessels, ...  in,  389,  390,  406 
may  compel  vaccination,  ....  in,  389,  409 

to  reside  at  quarantine, ui,  390,  406 

his  powera  there, m,  390 . 

permit  transhipments,  when, in,  391 

may  confine  criminals, m,  391,  408 

appeals  tnm  his  decisions,  . .  m,  392,  408 
opposing  or  obstructing  him,  m,  393,  410 

418 
or  violating  his  regulations,.,  ni,  394,  410 
may  order  vessels  to  quarantine,  m,  406. 

412 
to  remove  vessels  from  anchorage, .  m,  406 
to  order  disdiarge  of  cargo  and  persons^ 

in,  406 

to  have  vessels  cleansed, in,  409 

to  destroy  bedding  and  clothing, . .  in,  409 

to  permit  vessels  to  land, ni,  409 

to  administer  oaths, ..  ^ in,  409 

Digitized  by  LjOOQIC 


6id 


OKNBRAL  mmx 


lo  arrest  peraons  escaping, iii,  401 

duties  as  to  eaugrmati,  it,  313»  327,  328 

833,  341 
may  permit  cargo  to  be  shinied, , .  in,  408 
lo  pemit  and  lioense  lighten,  . . . .  ni,  408 

power  as  to  pdioemen, it,  267 

to  send  sick  to  marine  hospital, ...  m,  411 

to  Tisit  the  hospital, in,  412 

.•     to enfbroe  his  orders...... ni,  413 

to  notlQr  emigrant  tbsssIs, nr,  341 

dutj  ss  to  seamen's  Aind, it,  291 

Intercourse  with  infected  places,  iii,392,  400 
internal  regulations  for  preserratlon  of 

health, m,  304 

inspector  of  Teasels,  how  i^pointed,  ni,  38*7 

his  duty  sad  paj, m,  387 

narine  hospital,  regulstioos  for, . . .  lu,  411 

duty  (^  physician, in,  411 

mayor  </  New  York  part  of  a  board  of 
appeal  as  to  health,. .  ni,  384^  302,  400 

part  of  board  of  health, m,  386 

president  of  the  board, in,  386 

his  adTiaoxy  powers  as  to  health, 

ui,  386 
to  meet  commissioners  of  heslth, 

m,  387 
to  appcrfnt  health  commissiimer,  in,  387 

resident  physician, ni,  387 

inqwotcr  of  Teasels, ....  ni,  387 
,.  toasoemhlsbeardef  i^ipeal,  .  in,  392 

400 

power  as  to  infected  places,  • .  ni,  302 

to  report  to  board  of  health,.,  m,  397 

proclamation  to  extend  time...  m,  400 

and rcToke the same^  ...  ui,  400 

grant  bills  of  health  to  Teasels,  ni,  401 

order  Tessels  to  quarantine,  ui,  406,  412 

Biiay  permit  transhipments,...  ii^  408 

pestilential  diseases  guarded  against,  III,  412 

persons  subject  to  quarantine^  lo^  380,  388 

physic^  praetice  regulated, in,  385 

Physicians  to  report  infectious  diseases, 

in,  307 

desths  of  patients, ni,  307 

others  who  neglect  to  report,.. Ill,  308 

penalties  on, in,  400 

pilots' duty  as  to  quarantine,,  m,  389,  406 

quarantine^  anchorage  at,....  ni,  387,  404 

Teasels  subject  to^ .  in,  380,  388,  404 

regulations  for,....  in,  387,  404^  412 

Tessels  at,  how  designated, . . .  ni,  301 

dutyofpibtsaatot in,  380,  406 

exemptions  from, ni,  380 

board  of  appeal  as  toj...  lU,  384,  400 
passing  through  line  of  Tessels, 

m,  301 
trespassing  on  grounds,  .....  m,  394 
arrest  of  persons  escaping^ . . .  m,  407 
resident  physician  one  of  the  com- 

miasionen  of  health, m,  386 

■ale  of  poisons  regulated, m,  415 

trial  of  indictments  for  nuisance, . .  ni,  403 
nniversity  of  N.  Y.,  diplomas  by, . .  ni,  382 
Taednation  throughout  the  state, . ,  m,  414 

sMbaUh  inamwicey in,  202,  216 

[See  Life  Inauranoe,'] 

Meap  WMOBure  regulated, m,  867 

Mtiircn,  towa  of f ,  t,  Ap.,  143 

Medor^  town  oi; T,  Ap.,  184 


Btin:  T«LP^i^ 

of  aliens,  grants  to^  of  escheated 

lands, m,  240 

whenjointlTliaUe, it.  Mi 

sotions  sgainst, iTy  600 

may  bring  partition, it,  504 

of  Indian  patentees, it,  3ftT 

alien,  when  may  take^ XT,  301 

EBBgakjpMt: 

appointment  and  tennra  of  office^.,  nv    '^^ 

ramoTal  fromoflBce,.... ir,     74 

what  boats  to  keep, «•  n;    75 

rate  of  charges, nr,    75 

rate  for  government  Tessels,. .....  it,    76 

extra  aeryices, , it»    76 

pik>tage  confined  to^ it,     76 

AmM;  laic,  fish  in, it,  106 

iTempi^Md;  town  of, T,  Ap,     99 

HeBdarsan,  town  of; T,  ApL,  170 

HemiOta,  town  oi; t,  Ap,  30i 

Berkimer: 

description  of  county, y,  Ap,    61 

towns  in, y,  Aps  1»4 

in  fifth  judicial  district, n^      6 

in  twentieth  senate  district in,      0 

in  twentieth  congress  districti ....  m,    11 

membera  of  sssembly  in, n^      7 

preserration  of  game  in, it,  103 

Herkimer^  town  of; T,  Aps  156 

BighiuK^fi  and  roads: n^  530 

•  •n'lf^ftiff  ninning at  large^  •••.....  iil  547 

wild,  using  roada, m,  545 

assessment  for  opening, m,  305 

M>pealsih>m, m,  305,  312,  314 

as  to  encroachments, m,  546 

audit  of  assessments, m,  305 

bridges  between  two  towns^ .  m,  534,  640 

commissioners  to  giTe  bonds, m,  304 

to  cause  roads  to  be  opraed,  .  n^  30^ 

number  o(  to  be  <du)sen, m,  311 

powera  and  term  of  office, ...  n^  311 
special,  to  layout  roads».  m,  327,  331 

may  administer  oaths, m,  531 

power  as  to  railroads, n^  533 

to  sue  railroad  companies^  ...  in,  53$ 

compensation  of, nj^  539 

repairing  damaged  bridges^  ..  ui,  543 

as  to  use  by  plankroads^ m,  57t 

astolaboronplankroads,  m,  576^  581 

corporations  subject  to  labor, m,  676 

damages  on  opening, m,  312,  319 

encroacfamento,  proceedings  on,. . .  m,  546 

appeals  from, m,  546 

exemptions  from  road  tax,. ...  IT,  20^    35 

labor  on  plankroads, m,  571^  691 

corporations  subject  to^ m,  €T6 

.    exejnptions  fh>m, it,  20,    36 

laying  out  roads, m,  532,  639 

freeholdera  to  be  sworn, ni,  533 

non-residents  may  apply,  . . . .  m,  533 

through  unimproTcd  lands,  . .  m,  539 

non-residents  subject  to  labor,  m,  530,  532 

may  apply  to  lay  out, m,  533 

number  of  commissioners,  how  Itxe^ 

m,  311 
opening  roads,  within  six  yesrs,  . .  ni^  545 

damages  for, in,  312;,  318 

OTcr  railroads, m,  535 

priTste  roads,  laying  out, m,  536 

plankroadfl,  using, m,  557,  565^  6tt 
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^  tondroads,  conUiWied:              ▼«<•  **•• 

re-MflesBoieiit  for  labor, Bi|  530 

sldewalkfl  on  roada, m,  544 

Mi^i0ay$,.\aidgloB  wliao  to beoomo,  ...  lU,  549 

pik  Indian  reaeirationB, .  iv,  354^  380,  401 

424 
^huny$f  ri¥ers  mada  public: 

Blaok-riFer^ m,  593,  602 

Gayutacreel^ nx,  595 

SaranaoriTer, m,  595,  601 

BackeiriTor, m,  596,  598 

Mooeerirer, m,  597 

Indiaariiw, m^  600 

Beaver  river, m,  603 

StRegiariver, m,  604 

SalmoQ  river, » m,  604 

Den  Kile  river, m,  606 

fiOZsdalfl,  town  of; t,  Ap.,  127 

JBuucUde^  town  ot, •▼,  Ap.,  21t 

SMorioal  sodeiUa, 

incorporation  ofj m,  TIO 

JERMory,  oolbnial,  care  of, in,  433 

fiOuia^  declared, JUVw  458 

notes,  Ac.,  not  to  be  protested  on,  y^jm^  458 

EoOcmd,  town  of, ▼,  Ap.,  213 

JBimwopaihie  ^oeietieSf  incorporatkni  of,  .  m,  718 

Bonur,  town  of, ▼,  Ap.,  183 

Smiestead,  exempt  from  ezecution, ....  iv,  632 

ezemptioa  how  eetabUabed, iv,  633 

nM  exempt  from  taxation,  ir,  633 

Bom^  rtplegtanth,  proceedings  on,  . . .  it,  518 
[See  Ftiffkivefiram  jerWoe.] 

Bbosidt,  town  of; ▼,  Ap.,  130 

Bope^  town  of; T,  Ap.,  141 

HopewdL,  town  of; t,  Ap.,  199 

SophMon^  town  of, Y,  Ap.,  152 

Hornby^  town  o% ▼,  Ap.,  190 

BomdiBvme^  town  of, t,  Ap.,  190 

ffana,  improving  breed  of, in,  763,  768 

incorporating  act, m,  763,  768 

liability  of  Btookholders ni,  771 

atolen,  aooietiea  to  recover, in,  844 

theft  of;  prevention  of, ni,  847 

fbfikuUural  aoaekeSj ni,  765 

how  formed, ni,  765 

atockholdera, ni,  766 

officers, ni,  766 

real  estate, .' .  m,  766 

individual  liability, ni,  767 

annaal  reports, iu,  767 

general  powers, m,  767 

may  appoint  police, m,  770 

may  prohibit  trade,  Ac. ni,  771 

to  furnish  statistics, ni,  772 

Bbepital,  marine,  regulations  for, ni,  411 

duty  and  power  of  physidan,  ....  iv,  316 

EbspUai  money^  rate  of, rr,  219,  316 

rights  of  persons  paying, it,  316 

SM  keepers,  liability  of; ni,  666 

qualifications  of, it,  49 

license  to, it,  49 

must  give  security, .it,  49 

accommodations  by, it,  49 

to  erect  signs, it,  49 

selling  lk({uor  on  trust, it,  49 

on  Sunday, it,  53 

on  election  day, it,  53 

[See  JSeciM.] 

Bonn  </  lofor,  on  public  works, in,  180 

Bamdafidif  town  of; T,  Ap.,  170 

v.— 110 


T€ifai% 

incorporated, T^  206 

powers  and  duty, t,  207 

who  committed  to^ t,  208^  211 

endowment  o(  . . . .  t,  209,  210,  211;  212 

tax  on  amnsementa  for, : T|  212. 

Sma^M  Jumitmne, 

eaempt  ftom  exeoutioii, nr^  626 

fh>m  adminiatrafcion, it^  626 

JSwMt,  town  to  be  erected, m;  310 

Howard,  town  of; T,  Apu,  190 

Aidmi,  descriptiiGa  of  city, t,  Ap.^  22T 

steamboats  passing, it,    57 

Justices  oottitin, it,  475 

debtoraf  act  extended  tOk it,  482 

Adi#fi  JUver,  jurisdiction  over, m,      8 

speed  of  boats  on^ it^    57 

cutting  ice  in, it,    68 

taking  oysters  in, .....it;!    95 

oatoh^  carp,.... it,    96 

[See  .fKtftcrte.] 

AnM^townof, ^  t,  Ap.,  216 

jBiwter,  townof.,.,,. ♦  ▼,  Ap.,  124 

Ekmihgtim,  town  of, t,  Ap.,    98 

BunttvOUf  town  oi, T/ Ap.,  174 

jBfiiri^,  town  o( T,  Ap.,  Ill 

AffbMd: 

complain  of  wife  as  drunkard it,    62 

life  maybe  insured  by  wife,.,  it,  510,  515 
r-  labUity  for  wilSe's  debts, ....  it,  514,  615 

for  her  contracts, it,  516 

'    for  costs  in  wife's  suits, it,  517 

[B&b  Married  Women.] 

Hjfde  Bark,  Urnn  of,. T,  Ap.,  105 

]^p(l^S^eoaHtm: 

ofbank bills, it,  125 

by  warehousemen, it,  462 

by  common  carrier, i rr,  462 

loe,  companies  for  preeerTing, n^  741 

cutting  in  the  Hudson  river, n^  62 

'    In OtfWkiB creek, m^  62 

in  Rondout  creek, it,  62 

Idioie: 

distinguished  from  lunatics, it,  28 

admission  to  asylum, i^i  3%  38 

removal  from  asylum, . . . «  ir,  38,  39 

contracts  for  their  support, t¥,  39 

asylum  for,  organized, it,  31 

trustees,  how  appointed, it,  31 

to  provide  teachers, rr,  31 

pupils  to  be  received, ....  it,  32,  37 
powers  and  duties  of  trnstete,  it, 

34,  35,  36 

annual  report, it,  38 

treasurer,  bond  and  duty, .  it,  34,  36 

officers  of, it,  34,  36,  36 

duty  of  superintendent,  . .  it,  35,  37 

meethigs  of  trustees, ti,  ^36 

disdiarged  pupils, it,  ^38 

support  of  pupils,' r^,  38 

IdOe  children,  provided  for, i^,  16 

i2fe^>7ia«0,  when  to  inherit, if ,  433 

Inq>eachment.  [See  Chmie,] 

Jmporlinff  {UhiUerated  ligwre, 'IT,  M 

J^nprieonment: 

for  penalties  under  the  salt  law,  . .  m, 
for  interlocutory  costs,  i^llshed, . .  it, 

for  fidudary  debts,.' it,  629,  t,  ^ 
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Imprisonment^  ccmHnued:  ▼<»>•  '•«•* 

of  atfcoraeys, iv,  629 

for  debt,  act  to  aboliah, it,  465 

who  exempt  from,. .  it,  267,  463,  466 

WHrrant  to  arrest, iv,  466 

trial  of  charge, iv,  466 

warrant  of  oommitmeot, it,  467 

discharge,  how  obtained,  it,  468,  475 

assignee,  his  power  and  duty, .  it,  469 

secreting  property, it,  471 

conviction,  a  misdemeanor,. . .  it,  471 

proceedings  in  justices'  courts,  it,  472 

attadunent  to  issue, it,  473 

costs  of  proceedings,  it,  470,  474,  477 

acts  amendatory,.,  it,  476,  478,  481,  482 

on  judgment  by  justice, it,  474,  477 

bond  on  adjournments, it,  474,  478 

special  bail  may  be  given, it,  479 

for  crimes,  term  shortened, t,  204 

Improving  animals^  corporations  for,  in,  763,  768 

Improving  jaxla,  plans  for, t,  186 

Inctme  of  U.  8.  deposit  fund, ui,  96 

Incorporabed  companies.  [See  CorporatUma.'] 

/ndepsfUJsn^townof; v,  Ap.,  206 

to  laws,  journals  and  documents, . .  m,    59 
general,  in  county  clerk's  office,....  it,  436 

Indian  rvoer^  a  public  highway, ui,  600 

Indiana: 

general  provisions: 

agents  for,  it,  364,  375,  380,  381,  403,  406 

407 

annuities  to^ m,  71,  it,  344 

census  of, m,  21,    24 

children  iu  common  schools, .  m,  460,  487 
contracts  to  sell  lands,  when  void,  it,  342 
conTeyanoes  by  Indian  patentees, .  iV,  366 
disputes  between,  how  tried, .  ...  it,  371 
education  of,  it,  349,  372,  381,  382,  398 
399,  402,  405 
elections  among,  it,  345,  353,  356,  358,  383 

385,  418 
expenses  when  TisiUng  government,  it,  343 

governor  may  buy  lands  of^ it,  356 

heirs  of  Indian  patentees, it,  357 

improvemento  of  roads, it,  380 

intrusion  on  lands  of,. ...  it,  362,  366,  372 

law  of  divorce,  applicable  to, iv,  392 

liquor  not  to  be  sold  to,. .  it,  51,  343,  366 
382,  391,  393,  411 

marriages  among  them, it,  392 

may  bring  suits, it,  375,  388,  421 

may  hold  real  estete, .. .  it,  300,  357,  393 

may  make  contracts, it,  300,  368 

money,  how  paid  to, it,  371 

normal  school  open  to, it,  395 

pawns  by,  for  liquor,  Toid, ...  it,  343,  392 

peace  makers,  their  duties, it,  392 

railroads  on  their  lands, it,  368 

BSTings  of,  how  cared  for, rv,  394 

seduction  of,  prohibited, it,  392 

settlers  on  their  lands, it,  362,  372 

special  marshals  for, it,  411 

to  facilitete  education, it,  405 

treaties  with, it,  371 

trespass  on  lands, it,  382,  390,  891 

when  liable  as  citizens, it,  300 

Brothertown  Indians: 

lands  set  apart  for, it,  347' 

descent  and  dower  among, ...  it,  348 


£ndian8^  continued:  ▼«■- 1 

Brothertown  Indians: 

.provisions  for  education, rr,  349 

attorney  for,  his  duties,  ftc.,  . .  it,  3M 
35«,  37S 
provisions  for  widows  and  or- 
phans,   IV,  35L 

houses  for  travelers,. ...   ....  it,  361 

powers  and  duties  of  peace- 
makers,  IT,  352,  354 

powers  and  duties  of  marahai,  it,  353 

355 

town  meetings  among^ rr,  353 

highways  regulated, it,  354 

guardians  for  orphans, it,  355 

pawns  from,  prohibited, it,  359 

annuities  to, it,  371 

superintendent  of  affairs. it,  37S 

Catteraug^  and  Allegany  reserra- 
tions: 

selling  liquor  on, it,  382 

education  on, it,  382,  399 

trustee  of, it,  383,  404 

election  of  officers, it,  383,  385 

treasurer  to  give  security, ....  it,  384 
clerks,  powers  and  duties,. ...  it,  385 
settling  disputes  among, .  it,  385^  386 

417 
peacemakers,  .  it,  383,  386,  387,  417 
marshars  powers  and  duties, .  it,  387 

oollection  of  debts  by, it,  38t 

righto  of  chiefs, it,  387 

&lse  swearing  among, it,  38T 

unimproved  landa, rr,  387 

cultivated  lands, it,  388 

shingles  and  steTcs  made  on, .  nr.  38S 

sale  of  trees, it,  388 

actions  by  the  nation, it,  388 

constitutional  gov't  formed,.,  it,  390 

orphan  children  among, it,  404 

exemption  from  taxation,  ....  rr,  406 
granting  divorces, it,  417 

Cayuga  Indiana: 

may  buy  and  hold  lands,. . ...  it,  396 
may  adopt  other  tribes, it,  397 

Oaughnawaga  Indians,    annuitiea   to^ 

it,  371 

Delaware  Indians,  union  with  Stock- 
bridge  Indians, it,  365 

Mohekonnic  Indians,  pawns  from 
prohibited, it,  359 

Oneida  Indians : 

attorney  for, ...  it,  350,  358,  372,  389 

pawns  from,  prohibited, it,  359 

first  Christian  party, rv,  367 

annuities  to, rr,  369 

purchase  of  lands  from, it,  369 

treaties  *with, rr,  369 

moneys  to  be  paid  to, it,  369 

may  own  lands  in  several^, . .  it,  373 
superintendent  of, . .  it,  373,375,  389 
deeds,  how  acknowledged,...  it,  389 

Onondaga  Indians : 

selling  liquor  to, it,  364 

schools  among, it,  372^  981 

agent  for,....  IT,  375,  380,  381,  403 
406,  407 

highways  rogulated, it,  380 

contracts  witoout  consent  of  cgent^ 

IT,  409 
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MHana,  etmimued:  VoLPac*. 

QnoDdaga  Indians: 

preaerratioD  of  timber, iv,  408 

medioaiaid* it,  408 

may  pass  toll  tree, it,  410 

Seneca  Indians: 

biiUd«ng8  for  public  worship, .  !▼,  356 
when  may  travel  toll  Area, ...  it,  355 

selling  liquor  to, ir,  366,  378 

erected  into  a  community  ...  ir,  376 
powers  and  duties  as  such, ...  it,  376 

attorney  for, iv,  376 

pawns  from,  prohibited, iy,  378 

peacemakers*  powers, iv,  378 

disputes  among, iv,  379 

trespasses  on  their  lands, ... .  it,  380 
on  Cattaraugus  and  Allegany  re- 
servations, .  nr,  383,  389,  399,  406 
on  Tonawanda  reservation, .. .  rr,  418 

Shinecock  Indians : 

elections  among, iv,  356,  358 

powers  of  their  trustees,  iv,  366,  357 

358 
use  of  lands  protected, rv,  359 

Biz  Nations: 

when  may  travel  toll  free^ . . .  rv,  366 

Stoekbridge  Indians: 

election  of  officers  among, . . .  rv,  345 

preaching  the  gospel, iv,  347 

superintendent  of, . .  iv,  349,  350,  360 
361,  364,  367 

tenure  of  lands  among, it,  350 

attorney  for,  .  iv,  350,  358,  360,  372 

pawns  from,  prohibited, iv,  359 

settlers  on  their  lands, it,  360 

moneys  to,  how  paid,  rv,  363,  389,  397 
agent  oC;  his  powers  and  duties,  it,  364 
peacemakers  and  town  clerk, .  it,  365 
negroes  among,  not  to  vote, . .  it,  365 
chief  sachem's  powers,  Ac, . .  it,  395 

St  Regis  Indians : 

may  elect  town  officers, it,  346 

selling  liquor  to, it,  366,  368 

may  lease  their  lands, it,  370 

payments  of  money  to, it,  371 

act  for  tlieir  protection,.,  it,  409,  411 
duties  of  their  commissioner, .  it,  41 1 
ri^ts  of  married  women,. ...  it,  415 

Tonawanda  Reservation: 

common  schools  on, ... .  nr,  398,  402 

board  of  education, it,  402 

exempt  from  taxation, it,  417 

trespasses  on  lands, it,  417 

elections  by, it,  418 

powers  and  duties  of  olBcers,  rv,  419 

actions  in  behalf  of, it,  421 

false  swearing  among, rv,  422 

appropriation  of  lands,  .* rv,  422 

shingles  and  staves  made  on, .  it,  422 

cutting  trees  on, it,  423 

attorney  for, rv,  423 

highways  regulated, rv,  424 

cultivation  of  lands, it,  424 

annuities  to, it,  424 

Tuaoarora  Indians: 

building  for  public  worship^ . .  rv,  355 
lots  how  allotted  among,  ....  rv,  400 

timber  how  sold, iv,  400 

actk>ns  for  trespass, it,  401 

highways  among, it,  401 


BuUctmerU:  ToL  PSf*. 

for  nuisance,  where  found, ni,  403 

for  libel,  where  tried, t,  167 

judgment  on,  when  removed, v,  176 

oyer  and  terminer  may  transfer, ...  t,  177 
Indigent: 

studento  in  Albany  Medical  OoUege,  m,  384 

in  Qeneva  College, iii,  384 

in  medical  oolle^ m,  431 

in  common  schools, m,  446 

persons.  [See  i^eigvi  Pattpers.] 

emigrants,  cared  for, ni,  408 

Individuai  hanker.  [See  BanJdng.] 

Infanie,  partition  of  lands  of, rv,  616 

In/sded plaeee,  intercourse  with,.,  m,  392,  409i 

InhdbU(uU8j  census  of, iii,  11,  22 

Inheritance^  by  illegitimates, it,  433 

by  aliens,  it,  298,  301 

by  Indians, it,  300,  357,  393 

Injunction  : 

against  stote  officers, ni,    36 

agamst  executors  and  administrators,  it,  497 

issued  by  judges, it,  666 

a  provisional  remedy, T,    59 

damages  on, t,    60i 

not  against  banks, t,    61 

motion  to  vacate, t,    61 

against  places  of  amusement, t,  219 

Injuring  trees^  monuments,  Ac.; it,  617 

Innkeepers,  liability  of, m,  666 

qualification  of; it,    49 

Iksenaesto, it,    49 

must  give  bond, it,    49 

accommodations  of, it,    49 

must  erect  a  sign, it,    49 

not  to  seU  liquors  on  trust, rv,     50 

nor  on  Sunday, it,    53 

or  election  days, it,    63 

nor  to  paupers, it,    63 

or  to  Indians, rv,    51 

or  to  habitual  drunkards, . . . ,  iv,    62 

or  to  apprentices, iv,    51 

or  to  intoxicated  persons, ....  it,    62 
duty  as  to  unclaimed  baggage,  ...  it,  523 

cannot  act  as  justice, it,  548 

[See  Hotete^  TbMnw,  Etectw.] 
Insane,  [See  Lunaiice.] 

criminals  to  be  removed  from  State 

Prison, T,  188 

asylum  erected  for, t,  241,  242 

female,  where  to  be  sent, t,  242 

officers  of  the  asylum, t,  243 

rules  and  regulations  for, t,  243 

physicians  to  certify, t,  243 

consulting  manager, t,  244 

when  restored, t,  244 

IruttnUy^  acquittal  on  account  of, it,    26 

definition  of  term, it,    28 

£Mokfency of  adminisircUora^  mretfes,...  it,  492 

of  banks, it,  166 

Inaobfent,  moneyed  oorporatbns, it,  115 

Inaohent  Debtore  : 

death  of  assignee, it,  464 

proceedings  for  discharge, it,  461 

481,  482 
who  may  be  petitionmg  creditors, .  it,  482 

powers  of  assignees, it,  483 

Toluntery  assignments, iv,  484 

notk)e  to  creditors,  how  served, ...  it,  481 
assignees  may  petition,  t/o,, it,  482 
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iiyQMeMM,  oompulaoty  aboluhad, hi,  658 

iiMpectfim  hranda,  oounterMfcing^ m,  230 

M^gpecMon  o/  ootimty  primmtj ir,  187 

Bttpeclkno/JUiim'aiiidmeal^ m,  666 

hiMptction  of  got  mOany iii,  866,  869 

IikKpecstkm  ^  maniirfaekirimy iy,  271 

JuQMcliim  (/ «aft,  at  aalt  works, m,  228 

MtpeOkm  if  SlaU  Ltmatic  Asyhm^  .•.!▼,    20 

Jbupeetionqf.  steam boikn,.,, ••  it,  278 

JbupeOionof  urtttn^v,  docameiitB,  Ac.«. .  17,  111 
Jbupecton  t^aiak  priaoniy  nkiy,.  * ....  m,  30 
jfiupecton,  maj  administer  oaths,  . .  m,  62,  168 

197 

Mupedon  of  dedtiem, T,  191,  196 

may  intenogate  rotera, m,  43,  46 

may  reject  votes, m,    43 

to  record  names  of  Toters  challenged, 

m,    43 

maleonduct  of) m,    46 

dnty  at  judicial  etoddona, m,    46 

to  proclaim  result  of  canrass,  .  •  •  •  m,    60 

may  adminisler.oathBi m,    62 

their  oompeosatioD, ui,  640 

intpedom  i4  carnal,  dooti,  may  administer 

oaths, m,  168 

[See  Omob.] 

l^pcdbrt  aimxUwmrkit  duty  and  pay, . .  m,  212 

[See  SaU  workaJ] 

Mupeettr  of  weaob  in  Kew  York, m,  387 

how  appointed, m;  387 

his  dutr  and  pay, m,  387 

Jkupodon  cf  tmmpikes  andplaiikroad$: 

appointment  of, m,  669,  666 

their  powers  and  duties, m,  666 

their  compensatkm, m,  676 

Atpeetors  of  primma  : 

may  administer  oaths, y,  191,  196 

their  annual  meetings, y,  192 

may  summon  witneases, y,  196 

may  transfer  oonyiots, y,  191,  203 

to  appoint  aa  instructress, ».  y,  192 

principal  keepeia, v,  193 

agent  and  waiden, y,  196 

to  oontcact  for  labor,  . . .  y,  193,  196,  202 

to  approve  of  contracts^ y,  197 

may  cancel  oontracts, y,  197 

may  seH  useless  property, y,  197 

reports^  when  to  be  made, y,  201 

separate  for  females, y,  202 

to  direct  use  of  fees  from  yisitcMrs,  .  y,  205 

Ingtntdbum,  public, m,  416 

under  care  of  the  regents, m,  416 

relative  to  the  university,  m,  416,  222 

to  colleges,. ...  m,  418,  428,  432 

to  academies,. . .  ni,  424,  428,  431 

432,  434^  436,  438 

to  powers  of  regents,....  in,  426 

.    to  Cabinet  of  Natural  History, 

m,  426 

.    .   to  high  sohoois, m,  428 

toGokmial  History, m,  433 

under  care  of  superintendent, . . . .  m,  436 
annual  reports,....  m,  460,  466,  486 

appeals, m,  456,  466 

colored  children, m,  446,  492 

commissioners, m,  610 

omnmon  school  (Und,  ...  in,  469,  496 
district  m  two  towns,...  m,  477,  487 
district  meetings,  m,  446, 447, 474^  624 


bittniahh,pMic,eoiitkmei:  ^^^. 

under  care  of  superintendent, 

district  library,  JU,  438,  439,  460,  466 
489,  521,  626 

district  dork, m,  526 

expenses  of  schools,. . . .  m,  446^  449 

free  schools, in,  497,  499^  609 

gospel  and  school  lota^. .  n^  461,  617 

Indian  children, m.  ^60,  487 

inspection  of  sdiools, 1 ,  m,  619 

nautical  school, m,  627 

Normal  school, n^  457,  493 

orphan  asylums, n^  491 

schoolteachers,  m,  439,  466,  463,  496 

499,  5H  UI 

school  oifioers,  m,  438,  443,  447,  459 

453,  455,  461,  474.  479,  506 

school  districts,  m,  44^  454,  460,  4T3 

526 

school  moneys,  n^  446^  456,  509^  699 

518,  520,  6n 

school  houses,  m,  436,  446^  459^  478 

494,  526 

BObool  t8J[,  m,  43^  437,  447,  456, 462,  465 

477,  481,  620^  526 

Statistics,.. ,....  m,  623 

superintendent,  m,  451,  463,  457,  463,  466 
489,  493,  496,  607 

supervisors, m,  615 

town  clerks, m,  471,  617 

trustees,    m,  489,  624 

JMiidrewa^/emafe  state  jMTtm^ v,  192 

Jutfrumaite: 

in  evidence  when  acknowledged, . .  rv,  629 

/MMircMca,   ., IB,  526|  844^  rr,  IM 

marme, 

by  foreign  companies^.  • .  ly,  198,  200 
may  establish  agencies,. . .,  ••  iv,  215 

to  make  leporta, •.  iv,  215 

may  create  capital,. .........  iv,  245 

may  increase  capital, nr,  211 

shares  transferable^ iv,  245 

division  of  profits, ,  ••  iv,  245 

surplus  or  reeenred  fimd, ....  ly,  245 
liability  of  subscribera,  •  rr,  211,  246 

existing  oompaniea, iv,  209,  247 

lien  on  stock  for  j>reraioma^  . .  rr,  256 
may  combine  mutual  with  capital, 

rr,  211,  245 

incorporating  act, ly,  202 

for  what  object, rv,  203 

power  to  re-insure, nr,  203 

oompaniea  how  Conned,. .  ly,  203 

capital  stodc, rv,  203 

real  estate  ouiy  be  held,  .  iv,  906 
powera  how  to  be  exerciaed, 

♦  ly,  207 

charters  to  be  examined, .  iv,  201 
direotors  to  be  dtiaens,. .  ly,  207 

may  make  by-laws, iv,  206 

annual  reports,..., rr,  208 

deficiency  in  capital,  ....  rv,  200 
duration  of  charters,  . . .  rv,  210 
suits  how  maintained, ...  iv,  210 
restrictions  on  busioesa,  .  iv«  210 
liability  of  corporators, . .  nr,  210 

dividends  regulated, iv,  210 

combination  of  n^utual  and 
capital,.. ...... ;.....     IV,  211 

.  ,     .  OTS.npinstinn  of  al^ira,...  iv,  20t 
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inoorporatiiig  tol» 

mcreaae  of  oft|Mtal, nr,  211 

oertiflcateof  moorporatioii  evi- 

denoe, nr,  208 

by  foreign  companies,  nr,  198,  200,  237 

on  Bohool  houses, m,  526 

'  on  town,  ^,  houses,. rr,  199 

on  county  huQdings, it,  199 

investigating  origin  of  fires, . .  it,  247 

lien  en  stock  ibr  premiums,  . .  rr,  256 

inporporatmg*  aets^ it,  202,  226 

for  what  object, it,  226 

how  formed,  nr,  226,  243 

restriction  on  busmess, . .  it,  227 

capital  stock, it,  227 

real  estate  may  be  held,  .  it,  229 

charters  to  be  examined, .  it,  229 

mav  make  by-laws, it,  230 

diTidends  regnlaled, it,  230 

settlement  of  losses,  ....  it,  231 
combination  of  mutual  with 

capital, it,  231 

contents  of  policies, it,  232 

suits  by  and  against, ....  it,  232 

individual  liability, nr,  232 

existing  companies, IT,  233 

increase  of  capital, it,  234 

annual  reports, IT,  236 

foreign  insurance, '. .  nr,  237 

examination  of  aJTairs, . . .  nr,  239 

fiabilityof  directors,....  it,  240 

penalties  for  Tiokting  act,  it,  241 

duration  of  charters,. ...  it,  241 

fees  to  be  paid, it,  242 

Hfb  and  health, 

to  be  separate  from  fire  and  ma- 

•  rine, nr,  203 

-deposits  in  state  treasury,  nr,  212,  218 

how  managed, nr,  212 

agents  for  foreign  insurers,  nr,  213,  220 

reports  by, nr,  213 

hcenses  revoked, it,  214 

business  dosed, it,  214 

penalties  on, «...  it,  214 

Incorporating  act, it,  216 

companies,  how  formed,  .  it,  216 

general  powers, it,  216 

charters  to  be  examined, .  it,  217 

notice  to  be  given, it,  217 

eapitalstock, it,  217 

deposites  in  state  treasury,  it,  218 

inTestment  of  funds, ....  iv,  218 

real  estate,  may  be  held, .  it,  218 

may  make  by-laws, nr,  219 

annual  reports, it,  219 

foreign  insurance, . .  it,  220,  222 

attorneys  to  be  appointed,  nr,  222 

service  of  process, it,  222 

payment  of  tax, it,  223 

feens  under  tiie  act, nr,  224 

examination  of  affUrs, . . .  nr,  224 

penalties  under  the  act, . .  nr,  225 

closing^business, It,  225 

duration  of  charter, it,  226 

existing  companies, .  nr,  226,  254 

br  married  women, .  it,  510,  515 

children  may  recelTe^  it,  511,  515 


Smtrm/o^  continued:  ▼«! ' 

mutual, 

inoorporating  act^ 

may  loan  prenioms, rr,  199 

obligations  to^  oonfirmed,,...  it,  199 
premium  notes  regulated,. . . .  iv,  200 

when  assets, it,  210 

defloiendes  in  capital, it,  209 

may  combine  with  capital,  it,  211,  231 

no  voting  by  proxy, ir,  216 

subject  to  taxation, nr,  244 

may  create  capital, nr,  246 

shares  transferable, nr,  245 

diTision  of  profits, it,  245 

reserre  or  surplus  flmd, it,  246 

stockmaybe created^ nr,  246 

liabiUtyofsubscribeia, it,  246 

dissolution  of; nr,  257 

against  thieves, 

inoorporathig  act, m,' 844^  847 

companies,  bow  formed,. .  m,  844 

847 

directors  andofficen,  m,  845,  848 

policies, m,  845 

settlement  of  losses,. . . .  m,  846 
liability  of  members,....  m,  846 

annual  reports, m,  847 

may  make  by-laws^ m^  847 

inland  navigation, 

what  companies  may  insure, . .  nr,  254 
foreign, 

marine  regulated, it,  198,  200 

fife,  regulated, it,  200,  237 

life  and  health,  regulated,. . . .  nr,  220 
statemente  by,  it,  204»  218,  221,  223 
289,  249,  256 
agents  for,  it,  201,  204,  205,  213,  220 
222,  249 
licenses  may  be  revoked,  it,  214,  241 
appointment  of  attorneys,....  nr,  221 

service  of  process, it,  221,  223 

to  pay  a  tex,. • nr.  223,  249 

to  make  deposits, ',.  nr,  238 

subject  to  taxation, iv,  248 

penalties  against, it,  251,  256 

Code  made  appttoable, nr,  251 

incorporating  acts,  m,  844,  847,    it,  202 

216,  226 
companies,  how  formed,  m,  84^ 

nr,  847,  208,  216,  226 

for  what  purposes,  ni,  844^  847,  rv,  203 

216,  226 

power  to  reinsure, it,  203,  22e 

eapitalstock,.  it,  203,  211,  217,  227 
real  estate  that  may  be  held,  it,  206 

218,  229 
powers,  how  to  be  exerdsed,  it,  207 

219,  230 
chatters  to  be  examined,  nr,  207,  217 

229 
directors,  when  to  be  dtisens,  it,  207 

216 
may  make  by-laws,  it,  268,  219,  230 
annual  reports,. ..  •  rr,  208,  219,  236 
deficiendes  in  capital,  ..  it,  208,  240 
existing  companies,  nr,  209,  226,  233 
duration  of  eharters,  rr,  210^  226.  241 
suits  by  and  against,  it,  210,  219,  232 
rsstricUons  on  buaittess,  rr,  210,  216 

227 
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MmKranee,  etmUnued:                             ▼oL  Pftgs. 
inoorporaling  acts, 

individual  liabUity, IT,  210,  232 

dividauda  regulated,....  nr,  210,  230 

combination  of  plans,  .......  it,  211 

examination  of  affairs,  it,  224^  229,  239 

increase  of  capital, it,  211,  234 

certificate  of  incorporation,  when 

evidence, it,  208,  230 

agents  for  insurance: 

who  are  <o  be  deemed  such,  it,  206,  239 

to  make  reports, nr,  206,  249 

subject  to  a  tax, .. .  it,  198,  200,  248 

powers  regulated, it,  220 

to  giTe  bonds, it,  249 

place  of  business, it,  251 

serrioe  of  process  on,. . .  it,  221,  223 

in  foreign  countries, it,  215 

insnrance  department: 

created, it,  252 

superintendent  of, it,  252 

his  salary  and  clerks,  ...  it,  262,  255 

his  bond, rv,  252 

his  powers. rv,  262 

annual  reports, rv,  253,  266 

seal  of  office, it,  263 

his  certificates  eTidence, it,  253 

transfer  of  books,  Ac., it,  253 

location  of  office, it,  253 

expense  of,  how  defrayed, it,  253 

general  provisions : 

foreign  insurance, . .  rv,  198,  200,  204 

in  New  York, it,  201 

"agent,"  what  to  include,  it,  206,  239 
existing  companies  may  reincor- 
porate,   IT,  209,  236 

may  increase  capital, ... .  rv,  211 

examinations  by  comptroller, .  it,  213 

224 

subject  to  taxation,  it,  242,  244,  248 

assignments  for  creditors,. ...  it,  243 

unclaimed  dividends, it,  244 

insurance  department, rv,  252 

expenses  of  department, it,  254 

fees  to  be  paid  by  insurers,  . .  it,  253 

risks  on  inland  naTigation, . . .  rv,  254 

^uuring,  lotteiy  tickets  forbidden,  ....  it,  40 

search  warrants  may  issue, rv,  41 

property  seized  and  sold, it,  42 

duty  of  magistrates  in  respect  to,  it,  41,  42 

Inmtrrecikm,  counties  declared  in, t,  165 

militia  to  quell, t,  165 

Memperate,  when  not  to  be  employed, .  it,  54 

JrUerccmrse,  with  infected  places,. .  m,  392,  409 

JrUarest,  on  executions, it,  629 

rate  of,  on  bank  loans, it,  118 

on  judgments, it,  628 

on  recoveries, nr,  628,  t,  91 

Jhteresty  in  state  prison  contracts, t,  198 

in  contracts  by  public  officers,  iii,  186,  303 

JhUrUxmiory  costs,  o(Aiec^nof, it,  630 

imprisonment  for,  abolished, it,  630 

HUmal  regukUiorUf  as  to  health, m,  394 

Internal  admimstroHony m,  1 

state  territorial  jurisdiction, m,  1 

civil  divisions, ni,  6 

census,  ni,  11 

civil  officers, m,  26 

elections, ni,  39 

legislature, m,  53 


Mtemal  odtnifdriraHon,  conHmed:  ▼«l.'Hn. 

executive  department^ m,    26 

funds,  finances  and  state  property,  m,    65 

funds, m,    €S 

lands, 111,  127 

libraries, in,  139 

canals. m,  147 

salt  works, m,  207 

escheats, m,  239 

militia, m,  US 

towns,  cities  and  villages, m,  298 

counties  and  county  officers, m,  325 

taxation  and  assessments, m,  342 

public  healthy m,  389 

public  instruction, m,  416 

under  care  of  regents, m,  416 

of  sup^i-intendent, m.  43S 

roads,  bridges  and  ferries, in,  CM 

highways, m,  530 

turnpikes, nx,  549 

plank  roads, m.  549 

rivers  and  ferries, m,  593 

railroads, m,  607 

trade, m,  655 

corporations, m,  674 

general  proviiBtons, m,  674 

religious  societies, m,  687 

benevolent  eodetiee, m,  7fi5 

charitable  societies, m.  705 

scientific  societies, m,  71)5 

missionary  sodeties, m,  705 

medical  societies, m,  710 

telegraph  companies, m,  719 

manufacturing  companies,  ...  m,  726 

cemeteries, m,  745 

agricultural  societies, m.  757 

pleasure  grounds, m,  774 

building  associatkMia, m,  778 

Tillages, ni,  789 

ferry  companies, m,  912 

navigation  companiee» us,  815 

libraries, ni,  834 

detection  of  thieveis. m,  844 

gas  companies, m,  849 

guano  companiee, m,  859 

weights  and  measures, m,  864 

police, IT,       1 

poor  laws, nr,       1 

vagrancy, rr,     16 

lunatics  and  idiots^ it,     18 

drunkards, it,     39 

gaming  and  fighting, it,     40 

lotteries, nr,    43 

disturbance  of  meetings, it,     44 

obsenranoe  of  Sunday, it,     45 

excise, it,    45 

navigation, it,     56 

at  large, it,     56 

in  New  York  harbor,. . . .  it,     63 

pOots, it,     73 

port  wardens, nr,    84 

harbormasters, .• it,    91 

fisheries, , it,    95 

game  laws, it.  100 

dogs, it,  107 

brokerage  and  stock  Jobbing. .  nr,  109 

banking, it,  110 

ssTings  banks, nr,  F94 

insurance, nr^  193 

Metn^litan  police^ it,  1M 
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JMsniol  admimakaUon,  amiuwad:  ▼•■•  P»f^ 

disguised  and  aimed  persons,  ^  iy,  279 
births,  marriages  and  deaths,,  it,  281 

changing  names, iv,  285. 

seamen, it,  286 

aliens, iv,  2d4 

emigrants,- iy,  304 

Indians, iy,  342 

noxious  weeds, iy,  425 

Merrogatories,  OYidenoe  taken  bj, iy,  579 

AUoxicated  peraom : 

when  to  be  arrested, nrt  51,    52 

punishment  of, iy,    52 

liquor  not  to  be  sold  to, iy,    62 

damages  done  by, iy,    54 

when  not  to  be  employed, iy,    54 

not  to  act  as  pilots, iy,    78 

iiiirusion  on  Indian  lands,. . .  it,  362,  366,  372 

on  lots  in  cities  and  YiUages, lY,  617 

Inviting  persona  to  gambling  hiuseSf  ....  it,    42 
InveaHgaiing  : 

chai^ges  against  canal  officers,  ....  nr,  162 

accounts  by  engineers, it,    32 

origin  of  fires, it,  247 

JWi,  town  of, ▼,  Ap.,  196 

Jblip,  town  of, T,  Ap.,    98 

Juue  in  actions  and  their  trial, t,    70 

false,  of  stock, t,  151 

Italy,  town  of, T,  Ap.,  200 

Items  of  account  in  j^eading^ t,    46 

72/^000,  town  of, ^y  Ap.,  184 

Jackson,  town  oi; t,  Ap.,  143 

JaU,  couuty,  moneys  to  be  raised  for,. .  ni,  327 

limits,  to  whom  refused, it,    55 

power  of  county  courts,  it,  634,  t,  187 

guards  for, t,  186 

plans  for  improTing,. t,  186 

inspection  of, T,  187 

January  Ist,  a  holiday, it,  468 

Jiurpar,  town  of, T,  Ap.,  190 

Jay,  town  of, *.  Y,  Ap.,  147 

Jefferson,  description  of  county, . . .  t,  Ap.,    62 

towns  in, T,  Ap.,  168 

in  5th  judicial  district^ in,      6 

in  18th  senate  district, m,      9 

in  20th  congress  district, m,    11 

members  of  assembly  in, iii,      7 

preserration  of  game  in, it,  103 

J^erson,  town  of, Y,  Ap.,  133 

Jersey,  town  of, Y,  Ap.,  190 

Jerwalem,  town  of,  ^ Y,  Ap.,  200 

Jews,  exempt  ft'om  duty  on  Saturday, . .  iy,    46 

from  senrioe  of  prooess, iy,    45 

trials  against  on  Saturday, iy,    45 

Johnatoum,  town  of, Y,  Ap.,  140 

Johnalmrgh,  town  ot, Y,  Ap.,  146 

Joinder: 

of  parties  in  action, y,    32 

of  actions, y,  47,  139 

Joint  debtors: 

compromise  by  one, iy,  450 

creditors  of;  may  petition, iy,  461 

actions  against  7  or  more, iy,  662 

release  of  one, iy,  451 

Sroceedings  against, iy,  618,  y,  108 
eirs  when  deemed, iy,  600 

Jbint  maker  of  note,  relief  to^ ^»,  iy,  457 

^hint  stock  associations: 

BO  dissolutiozi  by  death, m,  684 


Joint  stock  associations,  continued:  ▼oL  P^f*. 

management  ot, m,  685 

existing  may  contmue, iy,  209,  243 

actions  by  and  against, iy,  650,  662 

not  to  abate  by  death, iy,  651 

liability  of  officers, iy,  651 

actions  against  shareholders, fy,  651 

offenses  against, y,  171 

Journals,  legislative,  to  be  indexed,  ...  m,    59 
distribution  of, m,    60 

Judge  of  county  courts: 

to  act  as  surrogate, iy,  502 

to  hear  appeals  on  highways, in,  306 

Judges :  [See  County  Judge.] 

election  of, iii,  •  45,  46,  y,     12 

salaries  of, iy,  541 

when  not  to  act, iy,  550,  680,  690 

not  to  be  interested  in  costs, iy,  550 

when  to  try  issue  without  jury, ...  iy,  579 

partners  of,  when  not  to  practice, . .  iy,  580 
removal  of,  by  supreme  court,  ....  it,  563 
may  allow  injunctions, ....  it,  565,  t,    60 

classification  of, it,  657,  659 

qnorum  of,  in  court  of  appeals,. . . .  t,      5 

in  superior  court, t,    12 

in  common  pleas, t,    12 

Judicial  districts : 

defined, m,      6 

library  for  sixth, m,  145 

number  from  each,  to  idiot  asylum,  it,    32 

Judiciary,  act, it,  566 

amendments  to^ it,  582,  691 

year  in  defined, it,  689 

Judgments, 

in  actions  on  bills  and  notes,,  it,  464,  456 
transcripts  fh>m  justices' courts,  rv,  477,  646 

from  U.  a  Courts, it,  588 

from  Supreme  Court, it.  692 

docketing  of,  it,  588,  627,  628,  T,  \i,  79 
how  canceled, it,  622,  627,  636 

•       satisfaction,  how  acknowledged,  . .  it,  622 
of  common  pleas,  where  deleted,  it,  628 

interest  on, it,  628 

against  deceased  debtors, it,  634 

for  labor  by  domestics, nr,  635 

of  foreign  justices,  how  proTed, ...  it,  639 

Henoi; IT,  691,  692 

when  to  include  costs, it,  700,  702 

when  notice  is  given  of  daim, ....  iy,  686 
discharged  by  return  of  execution, .  it,  635 

may  be  entered  in  vacation, iy,  691 

in  partition  suits, iy,  438,  444 

on  failure  to  answer, y,    68 

on  frivolous  demurrer, y,    60 

on  the  answer, y,  44,  139 

mode  of  entering, t,  77,    79 

roll  to  be  made  up, t,    79 

on  appeals,  ...» t,  99,  104 

confession  of; t,  109 

on  indictment  remoTod, t,  176 

on  issues  formed, t,    70 

Jidy  fourth,  a  holiday, it,  458 

Junkta,  town  o^ t,  Ap.,  198 

Juries,  gnndi 

to  be  charged  as  to  election  law, . .  ni,    44 
fees  by  public  officers, .......  in,  317 

sale  of  passenger  tickets,  ....  t,  154 

excise  law, it,    54 

usury, IY,  460 
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I  territorud, ..in,      1 

under  health  lawi» m,  411,  413 

of  furrogatas.  [See  Surrogatei.] 

of  oourta, y,      3 

of  coun  of  appeal t,      4 

of  oouA^  courts, Y,      8 

of  superior  couiit) y,    11 

of  N.  Y.  oommon  pleas, y,    12 

of  justioes'  oourts, y,  14,  134 

of  marine  oourt, y,    19 

of  assistant  Justices, y,    20 

of  Justices'  courts  in  cities,  . . .  y,    20 

of  courts  of  sessions, y,  171 

Mroft,  in  highway  cases, ui,  306,  313 

in  special  sessions, ...  .r in,  306 

p^7  of;  hi  certain  counties,  iy,   601,  603 

y,  186 
peremptory  ohallengea, .. .  ly,  648,  y,  173 
in  county  courts  and  sessions,  iy,  648,  y,  10 

how  drawn  and  summoned, iy,  649 

what  constable  not  to  summon, . . ,  iy,  591 
of  coroners,  how  many, y,  179 

dufy,  exemption  ftom,  m,  235,  800^  iy,    19 
35,  45,  267 

in  oases  of  lunacy, iy,    25 

disturbance  of  religious  meetings,  iy,    44 
on  inyestigating  origin  of  fires, . . .  iy,  247 

when  may  be  waiyed, iy,  579 

for  fbgitives  fkom  service, iy,  518 

trial  by, Y,    72 

Jitf^  ftigitives  from, y,  167,  168 

JutUoes,  assistant,  in  Now  York, 

their  jurisdiction, y,    20 

proYisions  applicable  to^ Y,    20 

JuBt&e^  cowrtSy  in  cities: 

their  jurisdiotion, y,    20 

proyisions  applicable  to^ Y,    20 

J^uUoes' c<niri8j y,  14^  134 

their  jurisdiction, Y,  14,  134 

pleading  titie  to  land, y,    15 

docketing  their  judgments, •  y,    17 

rules  for, y,    17 

appeals  fVom, y,  100 

when  to  act  in  cases  of  lunacy, . . . .  iy,    33 

to  appoint  excisemen, , . . .  iy,    46 

how  designated, iy,  567,  587 

pay  of; Y,  185,  186 

when diaqualifled  from  acting,....  y,  250 

election  of; m,  39,    40 

terms  •  designated, m,    40 

classification  of; ni,    40 

oath  of  office, ni,  298 

to  be  oonmiissioner  of  deeds, m,  302 

to  indorse  subposnas, in,  306 

togive bonds,... m,  309 

Yscancies  in  office, m,  322 

compensation,,  m,  540,  iy,  17,  546,  699,  701 

district  attorney  not  to  act» m,  336 

their  accounts  to  be  audited,  .....  iy,      4 

to  arrest  truant  children, rv,     16 

to  apprentice  them, iy,    17 

duQT  in  cases  of  lunacy, iy,    23 

search  warrants  as  to  gpunbling,  . .  iy,    40 

to  appoint  excisemen, iy,    46 

when  may  bring  suits, iy,  357 

powers  as  to  Indians, iy,  337 


titolfew of  (he peace,  conUma^  TaLftai 

acknowledgments  by, rr,  434 

arrests  in  actions  befon,  iy,  473,  477,  482 

attachments  by, iy,  473,  644 

court  m  Albany, rr,  475 

may  take  aflldavits, rr,  543 

pRXKss  against  witnesses^ it,  644 

to  give  transcripts, iy,  546 

judgments  by,  to  be  dodceM,  ...  iy,  647 

.  tayem  keepers  cannot  act, iy,  6a 

when  may  issue  executiona,  ....••  iy,  648 
examination  of  witnesses  for  concta  in 

other  states, nr,  6T 

judgments  of,  in  other  states, iy,  63) 

reboYsl  fhun  office^ ly,  5CS 

when  a  material  witness, nr,  M 

Judgment  of  discontinusnoe^  1^,  • «  rr,  646 

may  issue  commissions, ly,  616 

power  under  act  to  abolish  impriaoa- 

ment  for  debt, iy,  4t2 

of  district  courts,  power  of; ly,    16 

in  Albany  and  Hudson, iy,  4T6 

Jwmdk  conmcte,  transportation  o(  .....  y,  184 

JweuiU  OMyUune,.^ y,  206 

oiTiteses  committed  in,...  >...•.... .  y,  MD 

for  n.  S.  JuYonile  delinquents, y,  288 

incorporation  of  in  New  Yoric,. ...  y,  206 

power  and  duty  .of, y,  207 

who  to  be  sent  to, y^  208,  211 

endowment  of,  y,  269,  210,  211,  212 
expense  of  transportation te^..  y,  211 

tax  on  amusements  for, y,  212 

incorporation  in  western  Kew  York,  y,  213 

who  to  be  sent  to, y,  216,  218 

ages  to  be  aaoertained, y,  227 

Kew  Yoric  Juyemle  aqrlnm, y,  219 

incorporation  o( y,  219 

who  to  be  sent  to^......  y,  219,  221 

to  bind  out  children, .y,  224 

annual  reports, y,  826 

yisitationof; y,  820 

endowmento^ y,  220,  239 

Bul&lo juyeiule asylum, y,  288 

who  to  be  sent  to, y,  236 

may  bind  out  chiUbren, y,  831 

annual  reports, y,  233 

yisitationof; y,  233 

endowment  of, y,  234 

real  estate,  it  may  hoM,.  y,  236,  239 

Keene,  townof; ▼#  Ap^  ui 

Keeper  in  State  J^riaon: 

principal,  his  salary, y,  193 

to  keep  time  books, Y,  198 

at  Clinton  prison, y,  198 

to  keep  record  of  wo^ y,  205 

Edtper  of  poor  houses 

appointment  of; iy,  12^     15 

remo¥alof, iy,     16 

tenure  of  office, ^ iy,     10 

Keepere  of  kot^  their  liability, ni,  000 

[See  iH«&egwr.] 

Keg  offtters,  sale  of; m,  008 

Xent,  town  of; ▼,  Ap.,  103 

Kidnapping,  punishment  of; iy,  620,  522 

KiU  Von  KvXly  jnriadictioD  oyer, m,      3 

Kings,  description  of  county, y,  Api,    62 

towns  in,, ▼,  Apy,    99 

in  2d  Judicial  district, nx,      0 

senate  districts,  in, ni^      8 
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oong^ress  distriots  in, in,    10 

membera  of  assembly  in, m,      *l 

school  oommissioners  in, ui,  611 

exterior  line,  iiow  fixed, iv,    64 

game  laws  in, it,  101,  103 

powers  of  constables  in, iv,  266 

insurance  companies  in, iv,  204 

MBnderhook^  town  of, y,  Ap.,  127 

Kingi^mry^  town  of, v,  Ap.-,  144 

KingaUmy  town  o^ ▼,  Ap.,  112 

KnoXj  t6wn  of, v,  Ap.,  128 

Kofirighii  town  ot, ▼'Ap.,  120 

Labels  on  ooods  sold, m,  662,  6*72 

Ldbaren  on  pui>lic  works,  wages  0^ . . . .  m,  172 

hoorsof  work, to,  180 

on  ndlroftds,  liens  fbr, m,  620 

Labor  of  coavicts  in  state  prisons,  y,  193,  195 

197,  202 

Lading,  bills  of,  fhiuds  in, m,  669 

£a  ^0tt^  town  of, y,  Ap.,  193 

Lake  Ohampladn: 

preservation  of  fish  in, ly,  104 

Lake  Brie,  presenration  of  fish  in, ly,  105 

Lake  George,  companies  to  navigate, ...  to,  820 

Lake  Ofdirio: 

lights  on  vessels, : iv,    57 

dams  in  rivers  leading  to, ...%... .  rv,  100 
fish  in  rivers  leading  to, iv,  104 

Lake  ^Pleaeant,  town  of, y,  Ap.,  141 

Lakes  and  rivers: 

companies  to  navigate,  m,  821,  829,  830 

832,  833 
navigatioa  of; iv,    67 

Land: 

damages,  when  taken  for  canals, . .  in,  102 

for  salt  works, in,  217 

onder  water,  grants  of,  m,  131,  137,  iv,    64 

for  canal  enlargement, m,  164 

title  to,  when  pleaded, y,    16 

of  non-residents,  subject  to  tax, . . .  m,  368 
conveyed  by  aliens,  tv,  294,  2[96,  297,  299 

300 
Indian,  trespass  on,  iv,  359,  362,  372,  382 

390  391 
held  by  Indians,...  rv,  300,  347,  357^  393 
cultivation  of,  by  Indians,  . . .  iv,  388,  424 

tenure  of  Indians  in, iv,  360 

Cayuga  Indians  may  buy  and  sell, .  iv,  396 
governor  may  buy  of  Indians,  ....  iv,  356 

appropriation  of,  by  Indians, rv,  422 

trespass  on,  in  cities  and  villages, .  iv,  617 
nuisances  on,  may  be  removed,  ...  iv,  618 

Land  ojflce,  expenses  provided  for,  ....  m,  127 
oommissioners  to  pay  assessments,  m,  129 

Lands,  pubUc : 

expense  of  surveys, m,  128 

conditions  in  grants  released, ni,  129 

to  be  resurveyed, in,  129 

sales  by  attorney-general, m,  132 

by  surveyor-general, m,  132 

redemption  on  sales, m,  132 

resales, m,  132 

taken  for  canals m,  170 

for  salt  works, m,  216 

for  railroads, m,  613,  616 

escheated.  [See  Escheats.] 

sold  for  taxes,  redemption  oi^ m,  342 

lost  certificates  of, m,  343  < 

v.— Ill 


Lands,  pvbUc,  eanOnued:  ▼oL  F^we. 

sales  by  order  of  chancery, ../...,  m,  344 

sales  for  new  taxes, m,  364 

evidence  of  sale  for  taxes,  . . .  rv,  616,  644 
belonging  to  state  prisons,  sale  o^  .  y,  198 

Lansingburgh^  town  of, t,  Ap.,  130 

Lansing,  town  o^  . . . : ; y,  Ap.,  184 

Larceny,  grand,  defined, y,  160 

Laurens,  town  of, y,  Ap.,  174 

Lout  reports,  distribution  of, rv,  677 

of  Other  states,  when  evidence,. ...  y,  119 

Laws,  enforcement  of, v,  162 

Laws  of  other  states,  how  proved,  iv,  643,  y,  lid 

Lawrence,  town  of, y,  Ap.,  15S 

LeasehM  property : 

when  it  may  bo  redeemed, ly,  624 

redemption  after  removal  firom, . . .  iv,  661 

Leases,  of  lots  at  saltworks, m,  216,  221 

by  executors  and  administrators, . .  iv,  608 

by  Indians,  of  theli*  lands, iv,  370 

Leather  factories,  incorporation  of, .... .  m,  731 

Lebanon,  town  of, y,  Ap.,  164 

Xet^ord;  town  Of; ..:..:. : y,  Ap.,'196 

Lee,  town  Of;. y,  Ap.,  160 

Z6^  notices  in  Statd'p&per, m,    36 

publication  o^ m,  67,  y,    38 

proof  or  publiicatio'n, rv,  699 

service  Of; rv,  646,  y,  37,  116 

price  of  publication, nr,  700 

Legatee  may  have  will  proved, iv,  487 

Leifislature: 

notices  of  applications  to, nx,    63 

printing Bevised  Statutes.........  m,    58 

distribution  of  laws,  Ac., ni,  64,    65 

publication  of  statutes,  m,  54,  56, 56,  59,    62 

public  printing, m,    57 

documents,  printing  of, m,    59 

distribution  of, m,    61 

to  be  indexed, m,    59 

to  be  furnished  to  colleges, . . .  m,    54 

copies,  when  evidence, m,    64 

under  care  of  regehts, m,    63 

enactment  of  statutes, m,    59 

apportionment  of  members, m,     11 

to  appoint  canal  commissioners, . . .  m,    29 

stationery  for, m,  63,  66,  109 

petitions  and  papers  to  be  preserved, 

m,  54,    63 
copies,  when  evidence, ...  m,  64,    64 

evidence  of  two-third  vote, In,    68 

that  "three-fifths"  were  present, 

m,    59 

printing  for, m,    60 

Leicester,  town  oi^ y,  Ap.,  203 

Lenox,  town  of, y,  Ap.,  164 

JLe  Bay,  town  of; y,  Ap.,  MO 

Le  Roy,  town  of, v,  Ap.,  208 

Lessee,  when  not  liable  for  rent^ .......  iv,  438 

Letters  of  administration: 

revocation  of; Iv,  492,  493,  608 

on  foreign  wills, iv,  601 

Letters,  patent,  how  recorded, tv,  438 

Letters,  testamentary: 

when  granted, iv,  491 

revocation  of, nr,  492,  493,  503 

on  foreign  wills, iv,  501 

Lewis,  description  of  county, ......  v,  Ap.,    68 

towns  in, y,  Ap.,  167 

in  5th  Judicial  district, xn,      € 

in  18th  senate  district, m,      8 
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I^gOni  comty,  eeniSmted:  ^oL  Pwe. 

in  20th  oongress  diBtrict, m,    11 

mambere  of  assembly  in, m,      1 

•        preservation  of  game  in, iy,  103 

Lewis,  town  of, r,  Ap.,  U7 

LeunsUmj  town  of, T,  Ap.,  210 

Jjixingtoni  town  of, T,  Ap.,  125 

Leydifij  town  oft r,  Ap.,  168 

LiaMliiy,  of  stockholders  in  banks,  enfbroe- 

mentof; iv,  164 

personal,  in  corporations. 

[See  Stock/ioldera.] 

Libd,  indictments  for,  where  tried, y,  16*7 

allowed  to  reporters,  ftc, r,  160 

Ltbertie$,  of  the  jail.  [See  Jails.] 

Idberty,  of  the  citizen,  protection  of^ . . .  it,  522 

Z4derfy,  town  of, Y,  Ap.,  116 

Xdbrarianf  state: 

how  appointed, m,  139 

his  duties, i m,  140 

hlssalajry, m,  140,  141 

assistants  to^ in,  140 

annual  report, m,  140 

insdiool  districts, m,  438 

lAbraries: 

state,  trustees  of; m,  139 

librarian  of; m,  139 

annual  report, m,  140 

taking  books  from, m,  140,  141 

power  and  duty  of  trustees, . .  m,  141 

expenses  of m,  141 

chancellors^  disposed  of, m,  142 

for  attorney  general, m,  143 

appropriations  for  state, m,  144 

in  sixth  judicial  district, m,  145,  146 

in  school  districts. 

[See  Common  schoda.! 
act  of  1796,  incorporating  societies,  m,  834 

election  of  trustees, n^  834 

trustees  to  be  a  corporation, . .  m,  835 

officers, m,  835 

annual  statement, m,  836 

powers  of  trustees, m,  837 

shares  of  stodc, m,  837 

admission  of  members, m,  838 

annual  payments, m,  838 

semi-annual  meetings, in,  839 

act  amending  original  an^ in,  839 

act  of  1853,  for  incorporation,  ....  ni,  839 

how  formed, m,  839 

diilbrent  kinds  of  library, ....  in,  839 

evidence  of  charter, m,  840 

trustees, m,  840 

membership, ni,  841 

shares, m,  842 

nse  of  library, m,  842 

real  and  personal  estate, m.  843 

no  debt  to  be  incurred, m^  844 

election  and  vacancies, m,  844 

LieenMi: 

for  auctioneers  in  New  Torlc, ....  m,  665 

to  keep  tavern, iv,    46 

for  selling  liquor, iv,    47 

What  to  contain, ir,    50 

to  what  persons  granted, nr,    50 

a]»plicant  to  give  bond, rv,    50 

to  what  persons  refbsed, . .  it,  49,    52 

revocation  of, it,    54 

Ibr  hell  gate  pilots, it,    73 

fttj^loS^... ;.tT^78v    M 


66 
61 

'it 

92 


LieensiUf  eontmued:  ▼•■-  fti^- 

to  emigrant  boarding  houses, it,  318 

to  emigrant  runners, rv,  319,  334 

to  steamboats, it,  3S8 

to  places  of  amusement, T,  212 

Uens :  [See  Mechanie^  Hens,} 

under  the  health  laws, m,  395,  412 

of  laborers  on  railroada, m,  620 

on  vessels  throwing  rubbish, tt,    66 

on  horses  and  carts  for  tlie  same, . .  tt, 
on  merdiandise,  obstructing  piers, .  it, 

on  obstructions  to  navigation, it, 

on  vessels,  under  harbor  master  law, 

under  emigrant  laws,  iv,  311,  92 1,  330 
on  stodc  and  profits  of  insurance  oom- 

panies. IT,  256 

of  emigrant  boarding  houses, it,  ai4 

on  merdiandise  under  factors'  law,  IT,  461 
under  surrogates'  certificates,  rr,  498,  627 
of  judgments  of  common  pleas,  it,  628,  692 
of  demands  against  ships  and  Tessela, 

it,  653 
on  boats  and  crafts  on  canals, ....  it,  680 

of  boarding  house  keepers, it,  680 

of  judgments, rv,  691,  692,  v,    79 

of  judgments  and  decrees,  it,  627,  t,    79 

when  discharged, 

of  mechanics, it^ 

when  enfbroed  by  attachment;  it,  69, 


637 

669 

92 

321 

435 

60 

60 


22 

23 
23 
24 
28 
27 


of  chattel  mortgages, 

Life  loatoj  on  ferries, itJ 

on  steamboats, it, 

L^e  mnarance.  [See  Inati^anee.} 

lAgkters: 

duty  at  quarantine, m,  391 

name,  fto,  to  be  painted  on, it,    68 

landing  emigrants, iv,  312 

LiffMs,  on  vessels,  required, it,    57 

onrafts, .' it,    59 

XriTTio,  town  o^ T,  Api,  203 

Limiiation: 

statute  of, T, 

as  to  real  property, t, 

in  actions  by  the  people, t, 

advene  possesafon, T, 

disabilities  exduded, v,  25i, 

in  other  actiona, t, 

effoct  of  death  upon, t,  28,  133 

renewal  by  new  prooidsei t,     29 

Limited  partnerahip  : 

certificate, how  acknowledged,....  rr,  450 
provisions  as  to, it,  453 

iimtte,  ofthejail, it,  53,  634,  T,  187 

Linfdaen^  town  of, T,  Ap.,  178 

Liquor :  [See  Exeiee.] 

sale  to  Indians,  nr,  51,  343,  364,  366,  368 
878,  382,  391,  393,  411 

sale  on  pledge,  void, iv,  626 

sale  to  paupers, x^r  A*    52 

to  habitual  dmnkards,  it,  39,  40, 

to  apprentices, it,  40, 

to  intoxicated  persons, it, 

on  Sundays  and  election  dcyS)  it, 
suits  for  sale  of,  how  brooght, ....  it, 
adulteration  of; it, 

Lisbonf  town  of, T,  Ap, 

Zufe,  town  of; T,  A^-182 

JUteV^  townof; T,  ApL,  166 
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TolP^e. 
JUtprndengy  notice  in  mortgage  cases, .  iv,  666 

in  other  caseSi y,    36 

tUerary  itutUuiiona : 

•took  held  by, ra,  679 

inoorporation  of^ m,  710 

trusts  for, iv,  429,  431 

Zdterature  fund  : 

transfera  to, m,    66 

transfers  from, m,    73 

act  for  improvement  ofj m,  413 

distribution  of  revenues,  m,  423,  424^  426 

434 

XAtOe  VaUey,  town  of; T,  Ap.,  218 

Jjivettock^  transportation  on  railroads,,  m,  172 
Idvingiiton,  description  of  county, . .  y,  Ap.,    69 

towns  in, v,  Ap.,  203 

in  7th  judicial  district^ ni;      6 

in  30th  senate  district, m,      9 

in  26th  congress  district, m,     11 

members  of  assembly  in, m,      7 

expenses  of  poor  in, it,      7 

county  or  town  poor  in, rv,    10 

preservation  of  fish  in, iv,  106 

pay  of  Jurors  in, 17,  601 

lAvmgston,  town  of, Y,  Ap.,  127 

Livonia^  town  of, Y,  Ap.,  204 

loans: 

temporary,  to  state, m,  73,  117,  118 

of  canal  fund  to  general  fund, . . . .  m,    76 

of  IJ.  S.  deposit  fund, m,    76 

state,  may  be  taken  by  banks,. . . .  m,    96 

consolidation  of, m,  119 

by  banks.  [Aee  BofMng.] 

Xocfce,  town  of; v,  Ap.,  196 

LocJtport,  town  of, y,  Ap.,  210 

Xo(2i;  town  of, Y,  Ap.,  198 

Lorraine^  town  of, Y,  Ap.,  170 

iMt: 

certificates  on  tax  sales, m,  343 

documents,  how  proved, iy,  645 

deeds,  copies  may  be  recorded,  . . .  iy,  437 
papers,  how  supplied  in  proof;  ....  Y,  118 
LoUery: 

sale  of  pdiciee  forbidden, iy,    40 

prohibited  in  this  states I7»  ^0,    44 

tickets,  liable  to  seizure, iy,  268 

insurance  of  tickets  unlawful,. . . .  iy,    40 

LouitmUef  town  of, Y,  Ap.,  153 

LmffviOe,  town  otj y,  Ap.,  168 

iMmberland,  towno^ Y,  Ap.,  116 

lAtmber,  [SeeA(^.| 
Lunacy: 

proof  required  to  confine, lY,    23 

iMnaiics and idioity lY,    18 

how  committees  may  sue^ lY,  552 

how  be  oonflned, IY,    22 

evidence  required  therefor, iy,    23 

may  be  sent  to  asylum, iy,    33 

order  may  be  appealed  from, iy,    23 

In  Jail,  to  be  sent  to  asylum, iy,    24 

imprisoned  on  civil  process, iy,    26 

support  of,  by  county, iy,    24 

by  committees, iy,    26 

oefisus  oC  to  be  taken, iy,    28 

.state  asylum  organized, iy,    18 

for  criminals, Y,  242 

[See  Insane  criminaisJ] 

Idoerne,  town  of, y,  Ap.,  145 

J4fmef  town  o( y,  Ap.,  170 


VoLPife. 

I/yans,  town  of, y,  Ap.,  202 

Lysander^  town  of, Y,  Ap.,  193 

Macedon,  town  of, y,  Ap.,  292 

Macdowmg\  town  of, y,  Ap.,  178 

JfocAioff,  town  of, y,  Ap.,  218 

Madison^  description  of  county, . . .  y,  Ap.,  61 

towns  in,  y,  Ap.,  164 

in  6th  judicial  district, m,  6 

in  23d  senate  district, m,  9 

in  22d  congress  district, m,  11 

members  of  assembly  in, ni,  7 

serving  process  on  Indians, iy,  361 

Indians  in, lY,  373 

ifiuftMm,  town  of, ^t  Ap.,  165 

Madrid,  town  of, y,  Ap.,  153 

Magistrates: 

examinations  by,  in  criminal  cases,  m,  306 

duties  under  excise  law, > . . .  iy,  52 

to  report  marriages, iy,  282,  283 

[See  i\72ice.] 

duties  as  to  armed  men, iy,  280 

as  to  prize  fighting, y,  161 

MaSsy  carriage  of,  by  railroads, . . .  m,  609,  633 

Mainknanee^  what  deemed  such, iy,  590 

Malicious  mischief,  penalty  for, •. .  rv,  617 

MattOf  town  of, y,  Ap.,  137 

Mamafrcniociky  town  of, Y,  Ap.,  101 

MamakaHng,  town  o^ y,  Ap.,  116 

Manchester^  town  of; Y,  Ap.,  200 

Mandamtts : 

costs  on,  in  discretion  of  court, ...  iy,  619 

amendments  on, iy,  683 

appeals  on, iy,  683 

excluded  from  Code, y,  128 

Mannar  of  commencing  actions, y,  35 

Manhemt  town  of, y,  Ap.,  156 

ManthASy  town  of, Y.  Ap.,  194 

Mawrfact&ries,  inspection  of, iy,  271 

Manufacture  of  gas  regulated, .  ui,  848 

ifam^odicrer  at  salt  works, in,  235 

Manvfactuiring  companies: 

act  of  1811,  for  incorporating,  ...  ill,  726 

how  formed, lu,  726 

corporate  powers, in,  727 

trustees, ..............  lU,  727,  728 

forfeiture  of  firanchiae, in,  728 

capital  stock, .111,  728 

restriction  on  use  of  funds, ...  m,  728 

evidence  of  incorporation,  » . .  m,  729 

extended  to  day  and  earth,. . .  .^. .  m,  729 

protection  from  fire, m,  729 

continuation  of  the  act,,  in,  730,  731,  732 

extended  to  pins, m,  730 

to  beer,  ale  and  porter,. . . «. .  m,  730 

to  lead  ore, m,  730 

to  morocco  and  leather, ......  in,  731 

acts  amending  original  act,  m,  72p,  731,  732 

may  give  mortgages, «  m,  732 

act  of  1848,  for  manufacturing,  mining, 

mechanical  or  chemical  purposes,  m,  733 

how  formed, ^  •  nit  733 

trustees, m,  733,  743 

oflScers, ^. in,  734 

capital  stock,,  n;,  734»  7^  737,  738 

by-lMTs,. ^ .^..  m,  734 

restriction  on  use  of  funds,'^ . .  m,  734 

certificate,  when  evidence|.<.,Bif  ^6 

liabflilgr  of  Btockhoklers,.  uii,  jt|5,  738 
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Xmwfacktring  oornpaniet,  amUnued:       ^oL  ^mt. 

annual  F^)ort, m,  736 

dividends^ m,  735 

amount  of  indebtedness, nit  ''38 

general  powers, m,  739 

treasures'  duty, m,  739 

places  of  doing  business,  m,  741,  742 

744 

purchasee  for  stock, m,  741 

forfeiture  of  fhrnchise, m,  742 

term  may  be  extended, m,  742 

extended  to  raising  vessels, . .  m,  740 

dealing  in  ice, m,  74] 

to  printing  books, .......  m,  743 

acta  amending  original  act,  m.  740,  741,  742 

743,  744 

of  canals,  to  be  preserved, m,  28 

evidence  of  title, m,  166 

to  be  fumiflhed  by  canal  companies,  m,  28 

166 

by  railroad  companies,.,  m,    28,  166 

of  New  York  harbor, nr,  71 

MataOum,  town  of, t,  Ap.,  183 

Jforftfetoww,  town  of, v,  Ap.,  32 

MarceHus,  town  of, y,  Ap.,  194 

Marine  court: 

jurisdiction  of, v,  19 

certain  acts  applicable  to, . .  v,  20,  nr,  476 

Marine  hoapUjol^  act  concerning, m,  411 

powers  and  duties  of  physidans, . .  m,  411 

collection  of  money  for, iv,  287,  307 

government  of, rv,  316 

salaries  of  officers, rv,  317 

physician,  power  and  duties, .  rv,  332,  333 

discharge  of  patients, rv,  332 

residence  of  officers, iv,  332 

annual  report, rv,  333 

removal  of  emigrants  from, iv,  333 

Marinera'  faraiby  asylum: 

to  receive  portion  of  mariners*  fund,  rr,  292 

how  to  dispose  of  same, nr,  293 

power  of  trustees, nr,  293 

to  make  annual  reports, it,  294 

employees  and  their  pay, nr,  294 

Marinera^  fund,  [See  Seamen,} 

Marion^  town  of, Y,  Ap.,  202 

Markay  on  casks  and  packages  to  be  true,  m,  666 

trade,  frauds  in, ; .  ni,  672 

MaerVbcrough,  town  of; Y,  Ap.,  112 

Marriagea : 

registry  and  report  of, . .  iy,  281,  282,  283 

when  may  be  nullified, lY,  612 

contracts  in  contemplation  of, iv,  614 

settlement  on  alien  wife, iv,  302 

among  the  Indians, iy,  392 

effect  of,  on  actions, Y,  112 

Mairried  women : 

stockholders  in  corporations, m,  682 

deposits  of,  in  savings  banks,  ....  iv,  196 

powers  of  attorney  by, iy,  610 

interests  of,  incases  of  partition,  iy,  611,  612 

rights  of,  in  patents, iy,  613 

separate  property  of; . . .  iy,  613,  614,  616 

may  take  by  inlieritance, . . . .  iv,  613,  616 

control  their  own  property,.,  iy,  614,  616 

•     make  bargains  and  carry  on  trade,  rv,  616 

may  sue  and  be  sued, iy,  616,  617 

15argai:i8  not  to  bind  husband,. ...  iv,  616 
liable  for  costs  of  their  suits, iv,  617 


Married  women,  coniimied:  "^^  > 

debts  of,  how  enforced, iy,  514^  517 

consent  to  child's  apprenticeship, . .  iy,  617 

Joint  guardian  of  children, iy,  &19 

rights  of;  sjDODg  Indiana, -.  iy,  415 

Marahaiaf  to  take  census, m,  12,  22 

their  oompensatk)!!, « m,     25 

duty  as  to  disguised  and  armed  men,  IY,  279 

under  excise  law,.  ^ lY,    57 

among  the  Indians,  iv,  363,  366,  887,  411 

Martinabur^  town  o^ y,  Ap.,  168 

Maryland^  town  of, y,  Ap^  174 

Masked  baUSj  prohibited, iy,  279 

Maaaaekusetta^  boundary  line,.. in,      5 

Maaaena,  town  of,. . .  i. y,  Api,  163 

MasonuHU,  town  of, y,  Ap^,  121 

MoBter  and  aervatUf iv,  618 

JToffter: 

of  truant  child,  to  give  bonds,. ». .  iy,    16 
MasUra  of  veaaela : 

dnty  under  health  law, m,  393 

penalty  for  violating, m,  393 

to  report  emigrant  passengers,  iy,  309^  324 

penalty  for  neglect, iy,  310,  335 

to  pay  oommutaiion  money,,  rv,  310,  3S3 

penalty  for  omitting  to  pay, iy,  311 

how  to  land  emigrants, iy,  312,  329 

penalty  for  violating  law, iy,  329 

to  be  licensed  to  land  emigranta, . .  iy,  339 
to  report  persona  on  board  sick,. .  m,  398 

to  report  damaged  cotton, m,  399 

penalctes<m, m,  400 

Matron: 

of  state  lunatic  as^um, iy,     18 

of  idiot  asylum, iy,    34 

of  state  prison, , y,  205 

J%/l6U;  town  of, Y,  Ap.,   149 

Mayor: 

election  o^  in  cities, m,  301 

vacancy  in  office  of, m,  302 

to  be  guardian  of  poor  children, . .  iy,  13 
may  take  adcnowledgments, . .  iy,  434,  437 
Of  New  York,  to  license  theatres,  Ac,  y,  212 
to  sue  for  penalties  under  excise  law,  iv,    63 

Mayora*  courtaf  jurisdiction  ol^ y,     10 

MecU^  inspection  of,  - m,  665 

name  of  manufkoturer  on  cask, . . .  m,  665 

Meaaurea  aatd  weighta, ni,  864,  866,  870 

short,  on  dry  goods, m,  664 

of  barrels  of  produce, m,  671 

acre  in  measurement, m,  866 

standard,  established, m,  864 

assistant  state  sealer, m,  865 

of  bran  and  shorts, m,  865 

the  half'bushel, m,  867 

the  gallon, m,  867 

thepeck, m,  867 

the  pint, m,  867 

the  quart, m,  867 

the  yard, m,  866 

the  rod, m,  866 

Mechanical  companiea : 

act  for  incorporation  of; n^  733 

how  formed, m,  733 

officers  of, m,  733 

capital  stock, m,  734,  737 

liabiUty  of  stockholders,  m,  735,  736 

annual  reports, m,  735 

amount  of  indebtedness, IB,  738 

general  powers 111,739 
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JbOitmietd  oompamea,  conHnMed:  ▼•L  Pm«i 

acts  amending  bsdm,  m,  140,  t4l,  142,  743 

t44 
Mechania^  Urns,  in  cities  and  Tillages,. .  it,  669 

manner  of  creating, iv,  669 

enforcement  of, nr,  670 

costs  on, IT,  671,  677 

wJien  barred, it,  672 

judgments  on,  ho«r  docketed,,  it,  673 

in  the  ooanties  of  the  state, it,  673 

extent  of  the  Ueo, it,  673 

coUosiTe  payments  by  owner, .  it,  674 

manner  of  creating, it,  674 

enforcement  o^ it,  676 

proceedings  on, it,  677 

docketing  judgment, it,  677 

oontinuaDoe  c?  lien, it,  678 

priority  and  discharge  of, IT,  678 

appeals  allowed, it,  678 

MisdieaicoUegea:  • 

incorporation  of^ m,  429 

indigeut  students, w  m,  431 

Tisitation  oCf in,  430 

in  Albany, m,  383,  384 

Medical  aid  far  BuHatu, IT,  408 

Medical  aodetiet: 

act  for  incorporation  in  1813,  ....  m,  710 

how  formed, m,  710 

officers  of, m,  710 

corporate  powers, m,  711 

anniTorsary  meetings,  m,  711,  716,  716 

societies  confirmed, m,  711 

sute  society, m,  712,  714,  716,  717 

examination  of  students,  m,  712,  713 

appeal  by  students, m,  712 

censors  and  their  duty,  .  m,  713,  715 

holding  of  property, m,  713 

making  by-laws, m,  713 

liability  of  treasurer,  m,  713 

duty  of  secretary, m,  714 

library  and  apparatus, in,  714 

act  amending  in  1818, m,  715 

colleges  of  medicine, m,  716 

act  amending  in  1819, m,  716 

annual  payments^ m,  716 

incorporation  of  homeopathic, ....  m,  718 
rSee  State  Mtdieal  SodOy.] 

Medieinej  diptomas  to  practice, m,  381 

degree  from  GenoTa  college, m,  381 

from  N.  T.  UniTerei^, m,  382 

fh>m  Albany  Medical  College,,  ni,  383 

from  l^e  Regents, m,  426 

any  person  may  practice, m,  385 

practice  regulated, m,  710,  715 

act  for  promotion  of, m,  717 

MeOimffa,  religious,  disturboDce  of; it,    44 

Msmhera  of  assembly^  apportioned,... . . .  m,      6 

Mmd&tk  town  of; t,  Ap.,  205 

Mmts^  town  of, T,  Ap.,  196 

Merchandise^  lien  on  by  consignee, it.  461 

ii^umberiog  piers, it,    67 

MeredUk,  town  oi, t;  Ap.,  121 

Meah  mCs,  when  prohibited, it,     99 

Meaaenger  to  attorney-geaerali     m,     37 

Metera^  gas,  inspection  of, in,  855,  859 

Meteinvhgical  obaervationaf m,  427 

'MeiropoUtan  police : 

district  defined, it,  268 

divided  into  precincts, it,  269 

board  of  police^ it,  268 


MBliropiilanpoUce,e(miiiwad:  YoLPaaa. 

commissioners  of; it,  258 

tenure  of  office, it,  259 

power  of  appointment, it,  260 

president  of; it,  263 

treasurer  of, it,  263 

clerks  and  surgeons, it,  263 

quota  of  patrolmen, it,  261 

special  patrolmen, •  it,  261 

superintendent, nr,  258 

inspectors,   it,  258 

captains, it,  258 

sergeants, nr,  258 

doormen, it,  276 

powere  and  duties  of  board, it,  264 

to  giTe  information, it,  264 

to  summon  witnesses, it,  264 

to  administer  oaths, it,  264 

to  establish  stations, it,  264 

to  make  regulations, it,  265 

to  suspend  officers, it,  267 

to  keep  complaint  book, it,  269 

to  issue  warrants  of  appointment^ 

IT,  270 

to  require  security, it,  270 

to  detail  men  for  elections,  ...  it,  270 

to  appoint  poll  clerks, it,  270 

to  organize  sanitary  police, ...  it,  271 
to  purify  tenement  houses,  ...  it,  271 

to  maintain  a  telegraph, it,  272 

to  enforce  ordinances, it,  277 

superintendent's  duty, nr,  267 

to  make  quarterly  reports,  ...  it,  267 
inspection  and  supervision  by,  IT,  268 
to  issue  search  warrants,  ....  IT,  268 

to  suppress  gambling, it,  268 

to  preTcnt  sale  of  liquor  on  Sun- 
days,  IT,  269 

inspectors,  powere  and  duty, it,  266 

surgeons,  their  powere  and  duty,. .  it,  272 
powere  and  duties  of  police  foroe,  it,  265 

powere  as  constables, it,  266 

to  preserve  the  peaces it,  266 

to  prevent  crime, it,  265 

to  arrest  offenders, it,  266 

exemptions, it,  267 

to  aid  health  officer, it,  267 

to  serve  criminal  process,  ....  IT,  270 

steam  bollere  to  be  inspected, it,  278 

superannuated  and  disabled,  provided 

for, IT,  276 

constables,  when  policemen, it,  266 

expense  of,  howdefVayed,  it,  266,  272,  274 

detention  of  witnesses, it,  267 

sanitary  police,  their  duty,. . .  it,  271,  278 

houses  to  be  provided, it,  272 

annual  estimates  of  expense, it,  273 

salaries  of  officers, it,  274 

gilts  and  rewards  prohibited, it,  275 

flues  and  gifts,  how  disposed  of, . . .  it,  276 
meritorious  services,  how  rewarded,  it,  276 

property  taken  by  police, rr,  276 

Mexico,  town  of, T,  Ap.,  166 

MiddMovm,  town  of; t,  Ap.,  121 

MiddUbwrgh,  town  of, T,  Ap.,  133 

MMlefiOd^toim  of, T,  Ap.,  174 

Middliaax,  town  of, T,  Ap.,  201 

Middleburyj  town  of, T,  Ap.,  208 

iftZan,  town  of, T,  Ap.,  106 

Miieage  of  surrogate, it,  499 
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JHSZfc,  adulteration  of; m,  415 

MiUo%  town  of, v,  Ap.,  137 

Milord,  town  ot, T,  Ap.,  116 

ifito,  town  of, t T,  Ap.,  201 

lA'tf^  dtUy^  exemption  from : 

offioera  at  salt  works, m,  235 

Jews  on  Saturday, IT,    45 

officers  of  state  lunatic  asylum,  ...  it,    20 

of  the  idiot  asylum, rr,    36 

the  metropolitan  police, iy,  267 

telegraph  operators, ni,  726 

under  militia  law, m,  246 

iKma, m,  245 

persons  subject  to  duty, m,  246 

exempt  from, m,  246 

enrollment  of, ' m,  247 

dassification  of, m,  249 

parade  and  inspection, m,  249 

organization  of, m,  251 

national  guard, m,  251 

officers  of, m,  252 

discipline  of, m,  252 

volunteers, m,  265 

appointment  of  officers, m,  266 

military  board, m,  261 

courts  of  inquiry, m,  261,  277 

staff  departments, m,  262 

adjutant  generals, m,  262 

inspectora  generals, m,  262 

engineer  in  chief, m,  263 

quartermaster  generals, m,  263 

paymaster  generals, m,  263 

commissary  generals, m,  263 

hospital  department, m,  263 

chaplains, m,  263 

judge  advocates, m,  264 

bands  of  musicians, m,  264 

armament, ni,  265 

drills,  parades,  Ac., in,  267 

camps  of  instruction, m,  272 

compensation  for  service m,  274 

regimental  funds, m,  276 

courts  martial, m,  277 

imposition  of  fines, m,  280 

collection  of  same, m,  282 

provisions    applicable    to  all   military 

courts, m,  284 

duties  of  staff  officers, m,  287 

ac^utaut  general, in,  287 

commissary  general, m,  288 

inspector  general, m,  289 

judge  advocate  general, m,  291 

invasion  and  insurrection, .  lu,  291,  v,  165 

riots,  tumults  and  the  like,  m,  293 

drafts  of  the  militia, m,  294 

military  fund, m,  296 

miscellaneous  provisions, m,  295 

rules  and  regulations, m,  295 

certificates  of  service, m,  295 

arms  exempt, m,  296 

exemption  from  dvil  process, .  m,  296 

toll  gates  to  be  fVee, m,  297 

brevet  rank, m,  297 

pay  in  cases  of  riot,  fta,    ....  m,  297 

JV8r^  townof, Y,  Ap.,  220 

Minden,  town  of, Y,  Ap.,  140 

Mineral  water  botUeSj  stamps  on,. .  m,  661,  670 

Minervck,  town  of, V,  Ap.,  147 

Minisink,  townof; Y,  Ap.,  110 


TcLl 

Ministers  of  the  ffospd,  exemption  <^ . . .  m,  246 
Mining  companies^  incorporation  of, ... .  m,  733 
Minor  children : 

sale  of  liquor  to, it,    40 

of  aliens,  disposition  of  property  o(  it,  323 

surrogate  to  invest  money  of, rr,  608 

payments  to,  by  surrogates, it,  508 

property  of,  wiUi  county  treasurers,  it,  601 

wages,  when  payable  to, it,  511 

gufodians  for,  in  partition, it,  613 

in  dvil  actions, T,    31 

ifthtttes  of  trials  by  district  attorneys, . .  t,  173 
Missionary  sodeHes,  incorporation  of,  m,  765,  708 

70» 

Mischief  malidous,  penalty  for, it,  611 

MisdeiMoaMTs : 

false  estimates  by  canal  engineers,  m,  18T 

drawing  water  from  canals, m,  199 

frauds  in  canal  revenues, m,  180 

drawing  water  from  Syracuse  levd,  m,  200 

altering  justioes'  subpoena, m,  30T 

amusements  in  dties,  Ac, m,  324 

sale  of  poisoDS  without  label, m,  41S 

adulteration  of  milk, m,  416 

embesBslement  of  school  moneys,. .  in,  518 

fraud  in  passenger  tickets, m,  652 

frauds  by  auctioneers, m,  668 

auction  sales  without  bonds, m,  060 

frauds  in  trade  marks, m,  €78 

injuring  telegraph  lines, m,  "flO 

divulging  telegrams, m,  '4  23 

removing  remains  from  graveyards,  m,  748 
throwing  gas  refuse  into  rivers, . . .  nt,  848 
injuring  or  defraudmg  gas  companies^ 

m,  054 

lunatics,  convicted  of; it,    34 

neglect  of  offioera  under  gambling  laws, 

IT,  48 
serving  Jews  with  process  on  Saturday, 

IT,  48 
granting  excise  licenses  iUegaOy, : .  tt,  48 
selling  Uquor  to  Indians  or  apprentioes, 

IT,    51 

to  paupers, rr,    S3 

on  Sunday  or  election  daya^ . .  it,  53 
dealing  in  adulterated  liquors,. ...  it,  64 
not  shutting  off  fires  m  steamboats,  rr,     &t 

radng  steamboats, it,     58 

not  keeping  centre  of  river, it,     80 

not  guarding  ioe  openings, it,    88 

mooring  vessels  to  buoys, . « it,    04 

piloting  without  license, it,  76,  04 

acting  as  port  warden, IT.    84 

pretending  to  be  harbor  master, ...  it,  94 
refusing  to  divide  fees,  by  capiabi  of  the 

port, IT,    94 

violating  game  laws, . . .  iy,  103,  104y  188 

violating  safety  fund  law, it,  128 

>        over-issuing  bank  notes, rr,  138 

using  them  illegally, it,  ISO,  140 

refusing  to  show  bank  books, it,  158 

in  serving  criminal  process, it,  264 

interfering  with  police, it,  268 

violence  on  election  day, tt,  208 

assuming  to  be  policeman,. .......  rr,  268 

excess  of  steam  io  boilers, it,  278 

refudal  to  aid  pdice, it,  208 

disguised  and  armed  men, it,  201 

Tiolationof  emigrant  law,..«  it,  820^  3S8 
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MMemeanon,  wrUmued:                       ▼•!.  Pact- 
selling  tickets  to  emigrants, . .  IT,  330,  337 

;      entering  emigrant  vessels, iv,  334 

selling  liquor  to  Indians,  ....  iv,  368,  391 

using  fictitious  names, lY,  450 

bad  feith  by  factors, iv,  462 

secreting  property  from  creditors, .  it,  471 

malpractice  by  attorneys, iy»  656 

malpractice  by  district  attorneys, . .  nr,  565 

reAuing  copies  of  records, ir  689 

ii^uring  trees,  monuments,  &c.,  ...  it,  617 

mAlicious  trespasses, nr,  617 

forcibly  entering  arsenal, t,  160 

producing  abortion  by  drugs, T,  145 

abduction  of  women, T,  147 

seduction  of  women, t,  147 

prize  fighting T,  161 

going  armed  at  i^ght, t,  166 

having  implements  for  crime, T,  166 

laying  on  hands  to  steal, T,  166 

withholding  property  of  prisoners, .  t,  169 

neglect  of  state  prison  agant, t,  196 

MobSj  injuries  by, m,  321 

Mack  OMcHon^  prohibited, m,  666 

Mohekonnic  Mdians,  [See  Indiafu.] 

Mtmejft  from  prisoners, T,  169 

to  discharged  convicts, T,  188 

Moneyed  corporattona.  [See  Banking.] 

actions  by  and  against^ it,  132,  565 

when  insolvent^ it,  115 

dissolution  of; it,  117 

Mmroe^  description  of  county,. . . .  t,  Ap.,  70 

towns  in, t,  Ap.,  204 

m  7tb  judicial  district, m,  6 

in  28th  senate  district m,  9 

m  28th  congress  district, m,  11 

members  of  assembly  in, m  7 

JlbnttM,  town  of, T,  Ap.,  110 

J<(>ii^»»77M,  salt  springs  at, in,  209 

superintendent  o^ m,  237 

Mmtgomerff,  description  of  county, .  T,  Ap.,  68 

towns  in, T,  Ap.,  139 

in  4th  judicial  district, m,  6 

In  15t}i  senate  district, m,  9 

in  18th  congress  district, m,  11 

members  of  assembly  in, m,  7 

county  expenses  in, m,  304 

MorUgamery^  town  of, T,  Ap.,  110 

MowuMentSj  injuring  or  defacing^    it,  617 

MootTA,  town  of, T,  Ap.,  149 

MooBt  fwer^  a  public  highway, in,  597 

MooBt,  protection  oC it,  103 

Morocco  factories,  incorporation  o(  . . . .  m,  721 
Mortgages  to  the  state: 

foreclosure  of) m,  98,  130 

where  deposited, in.  111,  121 

copies,  when  evidence, m,  111 

Mortgagea^  to  loan  commissioners. m,  75 

[See  Real  Eataie.] 

ooste  of  foreclosure, it,  665 

sale  otf  by  aliens, it.  296 

indexes  o^ it,  436 

acknowledgmente  of, it,  434,  437 

discharged  of  record, it,  448 

by  executors  and  administrators, . .  it,  508 

foreclosure  by  advertisement, .  rv,  634,  667 

eflfect  of; IT,  534,  667 

in  chancery, it,  665 

expenses, it,  665 

.  notice  of  ^i)«ik2en«, it,  666 


Moriga/g»^  ocmMmiai:  Toll 

parties  to  be  brought  in, nr,  667 

by  bencTOlent  societies, m,  708 

by  manufacturing  companies, m,  73d 

Mortgage^  duUtd: 

when  and  where  to  be  filed, it,  435 

copy  of;  when  evidence, .........  nr,  43^ 

to  be  numbered, it,  436,  441 

fees  for  recording, it,  436,  441 

to  be  registered, it,  431 

on  canal  boats,  to  be  registered,  . .  it,  680 
on  Tcssels,  how  proTed, it,  646 

Mortgage  sales  : 

immediate  possession  on, ... .  it,  662,  663 
title,  when  bought  by  mortgagee, . .  it,  664 

redemption  on, it,  662 

OTldence  of  title  in  purchaser, it,  664 

Mortgagees: 

redemption  by,  on  tax  sales, m,  347 

of  railroads,  may  become  purchasers,  m,  650 
redemption  by,  on  sheriff's  sales,  m,  623 

626 
on  demised  premises, it,  661 

Mortgagor: 

under  tax  law,  defined, m,  370 

redemption  by, m,  662,  663 

JU^ttiu,  town  ot; T,  Ap.,  137 

MoriaKf  town  of, t,  Ap.,  147 

Morriatoum^  town  of; T,  Ap.,  163 

Mather: 

guardlsn  of  indigent  child,. ...  it,  13,    14 
may  place  child  in  asylum, ....  it,  13,    14 

consent  to  i^prenticeship, it,  61 7 

of  bastard,  to  receiTO  allowance, . .  it,      5 

Motions: 

when  to  have  preference, it,  163 

to  vacate  order  of  arrests, t,    66 

ixjuAction, T,     61 

attachment, t,    66 

costo  on, T,    92 

and  orders, t,  144 

where  to  be  made, it,  569,  t,  114; 

MouiU  Pleasant,  town  of, T,  Ap.,  101 

Mount  Morris^  town  of, T,  Ap.,  204 

Municipal  oorporations : 

may  take  testimony, m,  304 

debto  by,  restricted, m,  683 

may  appeal  without  security,. ....  it,  682 

presentation  of  claims  to, it,  682 

coste  against, nr,  682 

JTueOdfion  of  bank  bills it,  111,  136 

Mutual  loan  associations, ni,  778 

insurance.  [See  InsuraneeJ] 

Murder  J  divided  mto  degrees, T,  148 

Murray,  town  ofl t,  Ap.,  209 

Names: 

of  churches,  may  be  changed,  . . . .  m,  703 
of  maker  to  be  on  fiour  casks, . . . .  m,  656 

of  persons,  how  changed, it,  286 

when  new,  to  be  assumed, it,  286 

if  changed,  pending  suits, it,  286 

fictitious,  use  of, ... .  IT,  449,  452,  T,    49 

of  firms,  may  be  continued, it,  462 

to  be  registered, it,  463 

of  passenger  carriers, it,  621 

of  stockholders  in  banks, it,  156 

of  transportation  companies, it,  621 

yaples,  town  of, T,  Ap.,  200 

Napoli,  town  of; t,  Ap.,  218 
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▼oLPate. 

Kaasau,  town  ot, t,  Ap.,  131 

iVa&intMifer,  presenrationoffiBhin,....  it,  103 

Natural  history,  cabinet  of, m,  426 

Kaiwaiizationf  fees  for, it,  694 

Jffauiikai  school  in  New  Yorkj m,  527 

K(mg(Uir^f  (he  ocean,  oomptadeBtot,  m,  816,  820 
Lake  George  oompaoiies  for,  ..... .  m,  820 

the  caaalB^  interruption  to^ m,  149 

Kavigation: 

canal, m,  149 

companies  for,  iv,  816,  820,  821 

inland,  insurance  on, . . .  it,  203,  221,  254 

lake, 17,    61 

river, 17,  61,  68,    60 

hj  rafts, lY,    69 

bj  steamboats, ...... .  rr,  68,  69,  60,    61 

Sn  New  York  harbor,  lY,  66,  63,  66,    69 
11,  84,  86,    91 

pflots, 17,  13,  11,    83 

KaviffaHoA  by  nrft» : 

lights  to  be  carried  on  the  Hudson,  rr,    69 
KaviffoHon  hy  steamboata  : 

owners  responsible  for  masters, .. .  rr,    66 

when  to  cany  lights, I7,    61 

to  prevent  fires  on  shore, rr,    51 

speed  regulated, iv,  66,    69 

racing  prohibited,. I7,    68 

on  the  East  river, I7,    60 

to  cany  small  boats,  ....  I7,    60 

steamboat  excursions, rv,    61 

not  to  throw  over  ashes, rv,    66 

2famjfaHo>n  eon^pamea : 

inoofporation  of, 17,  816^  820,  821 

for  ocean  naTigation, I7,  815 

how  fonned, I7,  816 

officers, 17,  816 

capital  stock,..  17,  816,  818,  820 

personal  h^bility, r7,  811 

for  lakes  and  rivers, rv,^  821 

how  formed, I7,  821 

capital  stock,.,  rv,  821,  823,  821 
general  powers,  ........  rv,  821 

officers, 17,  822,  833 

by-laws, rv,  823 

personal  liability, . .  I7,  824,  826 
826 

fbr  Lake  George, rv,  820 

formation  and  powers,. . .  rv,  820 

dividends  by, rv,  825 

annual  reports, rv,  828 

general  powers, iv,  829 

existing  companies, iv,  829 

how  dissolved, iv,  830 

extended  to  Long  Islimd  sound, . . .  rv,  832 

Navigation,  inland,  insurance  on, iv,  203 

acts  of  incorporation  for,. . . .  IV,  203,  226 
companies,  how  formed,  iv,  203,  201 

226 

capital  stock, rv,  204,  228 

real  estate  for, iv,  206,  229 

officers  of, 17,  201,  221 

annual  statements, I7,  208,  236 

duration  of  charters,  ...  I7,  210,  241 

personal  liability, rv,  210,  232 

dividends, iv,  210,  230 

nature  of  risks  extended, rv,  264 

,Na»igatuminNew  York  harbor: 

harbor  commissioners'  act, iv,    63 

re£^laUons  for  the  port, iv,    65 


KavigaHon  inKT.  harbor,  eonHmmd:     ToL  1 

obstructions  prohibited, rr,    66 

buoys  and  beacons, it,     68 

lightersin, iv,     68 

bulkheads  and  pier  lines, rrf  69,    72 

encroachments  on  harbor, I7,    11 

use  of  slips  and  wharves, it,    S4 

harbormasters, it,  86^    91 

their  powers  and  duties, it,    93 

complaints  against, it,     94 

may  be  remoTed, nr,    9S 

port  Wardens,  board  of, it,    86 

their  powers  and  duties, it,     81 

their  secretary, it,     8*1 

special  wardens, it,    90 

receipts  and  expenses, it,    90 

captain  of  the  port, it,    91 

his  power  and  duties, it,    91 

fees  to  be  paid  him, 17,92,    94 

may  be  removed, rr,     96 

pQots  forthe  East  river, iv,     13 

how  appointed, iv,     13 

rules  of  government, it,     14 

their  compensation, it,     15 

subject  to  the  wardens, iv,     14 

prohibition  on.others, iv,    16 

what  boats  to  keep, rr,     15 

pilots  f<Mr  the  port, it,     TT 

commissioners  oi; rr.    It 

regulation  of  boats,  &&, it,    19 

rates  of  pil6tage, it,  80,    83 

suspension  of  them, rr,    81 

prohibiten  on  others, rv,    84 

masters  may  be  licensed, it,    84 

seci^taiy  to  commissionera,  it,  18,    8S 

Nmiigaiion  of  riven, it,    61 

protection  from  fires, rv,    51 

speed  of  boats  regukted, HTr  ^    ^^ 

life  boats  to  be  carried, rr,    €1 

centre  of  East  riTer  to  be  kept, rr,    60 

steamboat  excursions, rv,    €1 

Navigation  of  Vie  eanala: 

interruption  preTOnted, m,  149 

Surplus  water  to  be  resumed, m,  ISO 

transit  of  railroads, m,  150 

regulations  fbr,  by  canal  board, . . .  m,  151 

piers  in  Black  Rock  ^^arbor, m,  153 

obstructions  in  Oayuga  inlet, m,  179 

'    drawing  water  prohibited, . . .  m,  199,  200 

speed  of  boats  limited, m,  199 

by  steamboats, m,  199 

enlargement  for  delbnse^ , . .  m,  205 

Navigation  of  the  lakes: 

Teesels  to  carry  lights, it,    51 

to  haTe  life  boats, it.    61 

speed  of  boats  regulated, it,    58 

Ne  exeat,  bail  on,  . . . « it,  553 

by  whom  allowed. rr,  683 

Negroee,  among  the  Indians, nr,  365 

Nelson,  town  of, t,  ikp.,  165 

Nets,  for  fishing,  when  prohilnted, it,    99 

New  oouniieSf  surrogate's  duty, it,  502 

Newspapers,  when  allowed  to  libel, T,  160 

New  promise,  to  revive  debt, t,    29 

New  trials,  in  civil  cases, t^    14 

Nevisink,  town  oi; T,  Apt,  111 

New  Jersey,  boundary  line  with, m,     .1 

New  York,  de8criptk>n  of  bounds. . .  t,  Apt,  222 

in  1st  judicial  district, m,      6 

senate  districts  in, m,     6 
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IfMf  York,  amimiidd:                             ▼oL  ^•^ 

congress  districts  in, m,    10 

members  of  assembly  in^ m,  7 

assistant  justices  in, v,  20 

auctioneers  in,  to  be  licensed, in,  665 

auctions,  mock,  prohibited, in,  665 

anchorage  ground  at  quarantine,  . .  m,  404 

buojs  and  beacons  in  the  harbor, . .  it,  68 

board  of  health  in, m,  386 

burial  places  in, m,  701 

births,  &a,  registry  of, *.....  nr,  284 

duunberlain^B  duty  as  to  court  ftind, 

IT,  593,  696 

dork's  duty  at  elections, m,  62 

his  fees, nr,  629 

capital  of  insurance  companies, ...  it,  204 
dty  inspector  to  record  births,  &c.,  it,  283 
comptroller's  dbty  as  to  tax  on  non- 
residents,   m,  353 

courts  in,  superior, T,  11 

common  pleas, t,  12 

marine  court, t,  19 

assistant  justices', t,  20 

district  attorney,  as  to  recognizan- 
ces,  IT,  662 

election  of  school  officers, ........  m,  51 

sheriff  and  derk's  duty, m,  62 

emigration,  commissioners  of; in,  408 

expenses,  act  to  reduce, m,  309 

exterior  line, rr,  64 

forfeited  recognisanoes,  suits  on, . .  it,  662 

fish  poles  m  the  harbor, it,  68 

Are  department,  to  bring  suits,  ...  nr,  251 

game  laws  in, it,  101,  103 

hospital,  penalties  collected  for, ...  it,  94 

health,  regulations  respecting,  m,  386,  404 

408,  412 

mayor*s  power  in  regard  to,  . .  it,  380 

jurisdiction  of  courta, m,  411 

hay  scales  to  be  proTided, in,-  671 

indexes  in  register's  office, it,  437 

inspector,  dty,  as  to  births,  fta, ...  it,  283 

insurance,  capital  of  companies, ...  it,  204 

agentd,  duty, it,  201,  248 

Jurisdiction  Of  courts  under  health 

law, m,  411 

JuTenile  asylums  in, t,  206 

inoorporatiofl  of, T,  206,  219 

endowment  of,   T,  209,  210,  211.  226 

who  committed  to,..  T,  207,  208,  211 

218,  219,  228 

powers  of  aodeties, t,  207,  224 

mayor's  power  as  to  health,  .  in,  380,  386 

404,  412 

as  to  quarantine, in,  408 

marine  hospital, m,  411 

navigation.  [See  New  York  ?uirbor.] 

nuisances  near,  where  tried, m,  403 

obstructions  in  waters  of, it,  70,  71 

ordinances,  how  proved, it,  638 

piers  around,  line  of, it,  70 

quarantine  regulations, .  ni,  380,  381,  384 

386,  404 

register  to  certify  transcripts, it,  688 

sheriff,  duty  at  elections, in,  52 

sea  wall  to  be  erected, it,  70 

Hew  York  harbor : 

port  regulations, it,  66 

commissioners  of  the  port, it,  66 

unloading  vessels, : it,  66 

v.— 112 


Nbho  York  harbor,  eonHnued:                   ▼©!.  Pi» 

dredging  slips, IT,  6t 

piers,  encumbering  of, nr,  ^7 

deaning,  < IT,  68 

mooring  to  buoys  and  beacons, . . . .  nr,  68 

fish  poles, IT,  68 

lighters, it,  68 

duty  of  pilots  as  to, it,  68 

harbor  masters, nr,  68 

encroachments  on, it,  71 

obstructions  to, it,  71 

fines,  to  whom  payable, it,  69 

liens  on  property, it,  69 

bulkhead  and  pier  lines, it,  69,  71 

filling  in  beyond  lines, IT,  71 

map  of  lines  to  be  filed, it,  71 

harbor  coomiissioners, IT,  63 

harbor  masters, 

to  report  encroachments, ...%.-  it,  68 
duty,  as  to  use  of  wharTes,  fta, 

it,  84»  98 

appointment  of, it,  91 

their  powers  and  duties, it,  93 

their  fees, it,  92 

complaints  against, IT,  94 

removal  fVom  office, it,  95 

port  wardens : 

board  established, rrj  86 

secretary  to  the  board, it,  87 

duties  of  wardens, it,  87 

others  may  not  act, rr,  89 

spedal,  at  quarantine, nr,  90 

their  receipts  and  expenditures, 

nr,  90 

captain  of  the  port, nr,  91 

his  duties, it,  91 

reports  by  him, it,  94 

remoTal  fh>m  office it,  94 

pilots: 

of  the  East  riTor, nr,  78 

how  appointed, rr,  73 

apprentices  to, nr,  73 

rules  for, nr,  74 

complaints  against,  . . . , it,  74 

what  boats  to  keep^ rv,  75 

rate  of  pilotage, it,  75 

extra  service, it,  76 

piloting  by  others, it,  76 

for  the  port, nr,  77 

a  board  of  oonmiissioners  of  pilota, 

IT,  77 

secretary  to  the  board, it,  78 

licensing  pilots, iT,  78 

security  to  be  given, nr,  79 

rules  for, nr,  79 

rates  of  {Mlotage, nr,  80,  83 

complaints  against, it,  81 

accounts  of  the  pilots, it,  82 

pilotage  optional  witli  master,  it,  82 

by  others,  forbidden it,  84 

what  steamboats  exempt,. ...  IT,  84 

Newark^  town  of, t,  Ap^  187 

New  Baltimore^  town  of; t,  Ap.,  125 

New  BerKn,  town  of, t,  Ap.,  178 

NewbuTffhj  town  of, T,  Ap.,  110  < 

NewcasUe^  town  oC T,  Ap.,  102 

Newcomb,  town  of, t,  Ap.,  148 

Newfane,  town  of. t,  Ap.,  211 

Afeuj/SeW;  town  of, t,  Ap.,  184 

New  Saven,  towno^ t,  Ap.,  166 
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J9euf  Ltbamm,  town  of, t,  Ap^  127 

Ikio  LMon,  town  of^ Y,  Ap^  175 

HewPaUB,  town  of; Y,  Ap^  113 

JHewjHiri,  town  of, Y,  Ap.,  156 

NewBoeheOe,  town  of, Y,  Ap.,  102 

New  UtrecM,  town  of; Y,  Ap.,  100 

New  Windsor,  (own  of; y,  Ap.,  Ill 

Niagaroy  description  of  county,  . . .  y,  Ap.,     70 

towns  in, ; Y,  Ap.,  210 

in  8th  judicial  district, m,      6 

in  29th  senate  district, m,      9 

in  29th  congress  district, in,     11 

members  of  assembly  in, m,      7 

pay  of  jurors  in, iy,  601 

Niagara  river,  lights  on  Yessels  in,  ....  iy,    57 

takiugflshin, iy,    78 

NiagarOf  town  of; y,  Ap.,  211 

Nkhds,  town  of; y,  Ap.,  187 

Niakayund,  town  of, y,  Ap.,  135 

Nm-ft8ideiU8j  taxation  of; . . .  m,  351,  357,  448 

lands  of,  to  be  returned, ni,  358 

debts  owing  to, lu,  351 

attachments  against,  iy,  472,  476, 479,  y,  62 

when  defendants  in  actioos,  iy,  533,  y,    38 

Namuer^  forfeiture  of  railroad  charter,  .  m,  608 

N&rfoOc,  town  of; y,  Ap.,  153 

Normai  school,  state, m,  427 

annual  appropriation  for, iii,  458 

government  and  report  of, . . .  m,  458,  494 

Indians  admissible  to, iy,  395 

North  Castle,  town  of; y,  Ap.,  102 

North  East,  town  of; Y,  Ap.,  105 

Northampton,  town  of, y,  Ap.,  140 

NorG^fidd,  town  ot, y,  Ap.,  100 

NifTth  Salem,  town  of, Y,  Ap.,  102 

Northumberland,  town  of, y,  Ap.,  137 

Nbrtoay,  town  of, Y,  Ap.,  156 

Norwipi,  town  o^ Y,  Ap.,  178 

Niftorial  certificate,  when  presumptive  evi- 
dence,   IY,  619 

on  redemption  from  tax  sales,  ....  iy,  625 

Notaries  pubUc^  their  fees, iy,  121,  122 

duties  of, IY,  121,  122,  683,  700 

powers  of, iy,  448 

certificate  when  evidence, iy,  619 

Notes,  bank.  [See  Banking,} 

promissory.  [See  Promissory  notes,] 
Notices,  legal  in  state  paper,  m,  36,  58,  Y,  119 

of  erecting  dams, m,    53 

of  protest,  requisites  of; iy,  455,  458 

proof  of  serving, iy,  645 

on  habeas  corpus  to  whom  given, .  iy,  681 
of  lis  pendens  in  mortgage  cases,  . .  rv,  666 

in  dvil  actions, Y,     36 

with  summons, y,    35 

of  trial, Y,  71,  139 

of  filing  and  serving  papers, y,  116 

publication  of, y,  119 

Noxious  loeeds : 

power  of  supervisors  as  to^ m,  333 

to  be  destroyed, iy,  425 

Nuisances,  place  of  trial  for, . . .  m,  403,  y,  170 

on  lands,  how  abated, lY,  618 

.    records  of  conviction  for, Y,  170 

abatement  of, m,  395 

Nimda,  town  of, Y,  Ap.,  216 

Oaths: 

administered  at  eleotions,....  m,  42,    62 


OaffiB,  eonUnued:  ▼«>- 1 

admimstered  in  foreign  coontriea,  iy,  44&,  659 

includes  affirmation, rv,     2S, 

may  be  administered  by  derk  of  con- 
tracting board, m,  19T 

derk  of  ezdse, iy,     66 

derks  of  prisons, Y,  191,  195 

derk  of  supervisors, m,  337 

committees  of  supervisors, . . .  m,  326 

county  treasurers, in,  335,  344 

engineers  on  canals^ .....  m,  32,  164 

foreign  consuls, lY,  650 

inspectors  and  measurers, . . . .  m,  196 

inspectors  of  boats, m,  163 

inspectors  of  prisons, ....  y,  191,  195 

officers  of  army, iy,  647 

sdiool  commissioners, m,  514 

town  assessors, m,  350 

weighmasters, m,  168,  iy,  497 

of  assessors  to  assessments, n^  350 

of  executors  and  administrators, . .  iy,  497 

of  justices  of  the  peace, m,  298 

of  town  officers, m,  300 

Obstructions,  in  N.  Y.  Harbor, iy.  70,     Tl 

in  canal  navigation, m,  149 

Obtaining  money,  on  pretense  of  charitj,  y,  151 
Offer,  to  compromise  in  dvil  actionS) ...  y,  110 
Office: 

Yacancy  in,  by  death, m,    26 

vacancy  filled  by  governor, ...  m,  34^  330 

resignation  of, ^ m,    35 

purchasers  for  state, - m,  108 

Officers,  venue  in  actions  against^ lY,  647 

cSff'-set.  [See  Se^ff,  Onm/er-cbmik] 

Oifden,  town  of, y,  Ap.,  205 

Okomekrs,  in  county  derks'  offices,. . . .  m,  656 

Oil,  frauds  in;  punished, m,  655 

Olean,  town  of, y,  Ap.,  218 

Oitvc,.  town  of; Y,  Ap.,  113 

Oneiijla,  description  of  county,. . .     y,  Ap^    61 

towns  in, Y,  Ap.,  158 

in  5th  judicial  district, m,      6 

in  19th  senate  district, m,      9 

in  2lBt  congress  district, m,    11 

members  of  assembly  in, m,      t 

serYing  process  on  Indians, iy,  860 

[See  IndtoM.] 

Ondda  lake  canal,  tolls  on,N in,  106 

Onondaga,  description  of  county,.,  y,  Ap.,     66 

towns  in, Y,  Ap.,  193 

in  5th  judicial  district, m,      6 

m  22d  senate  district, ni,      9 

in  23d  congress  district, ni,    11 

members  of  assembly  in, in,      1 

town  or  county  poor  in, iy,    10 

money  to  be  raised  for  Indiana, . . .  iy,  409 

[See  J^dians.] 
Yenue  in  actions  by  lunatic  asylums,  iy.    31 

Onondaga  salt  springs, in,  209 

Onondaga,  town  of; y,  Ap.,  194 

Ontario,  description  of  county,. . . .  y,  Ap.,    67 

towns  in,....  y,  Ap.,  199 

in  7th  judicial  district, i£^      6 

in  26th  senate  district^ m,      9 

in  25th  congress  district, m,     11 

members  of  assembly  in, m,      7 

preservation  of  fish  in, iy,  10^ 

Ontario,  town  of, Y,  Ap^  202 

Opening  roads,  costs  on, nik  312 

assessments  for, m,  306 
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Cppenhekn^  town  of, t,  Ap.,  140 

Onnge^  deacripUon  of  oountj,  ....  t,  Ap.,  64 

towDB  in,  y,  Ap.,  108 

in  2d  judicial  districti ^ . . .  m,  6 

in  9th  senate  district, m,  9 

in  11th  congress  district, m,  10 

members  of  assembly  in, m,  7 

town  or  county  poor  in, nr,  10 

Orangetown,  town  of, t,  Ap.,  108 

OrangeviUe,  town  of, Y,  Ap.,  208 

Order  of  business  in  courts, y,  71,  138 

Orders  out  of  court,  may  be  reyoked,  . .  y,  94 

and  motions, y,  114 

on  supplementary  proceedings,  . . . .  y,  85 

how  enforced, y,  86,  87,  142 

Ordinances^  how  proYed, iy,  638 

how  enforced, iy,  277 

Origin  of  JireSy  inyestigation  of, lY,  247 

OrianSj  description  of  county, ....  y,  Ap.,  70 

towns  in, ' Y,  Ap.,  209 

in  8th  judicial  district, nx,  6 

in  29th  senate  district, m,  9 

in  28th  congress  district, m,  II 

members  of  assembly  in, m,  7 

<M0(iii»,  town  of, Y,  Ap.,  171 

Orphan  asylums^  to  share  in  school  mooeys, 

m,  496 

may  sell  or  lease  lands, m,  709 

may  bind  out  children, iy,  13,  14 

may  receiYe  children, iy,  13 

to  keep  register  of  them, iy,  14 

Orphan  chUdren: 

among  the  Indians,  ....  iy,  361,  366,  404 

may  he  bound  out, i^t  13,  14 

sent  to  a8ylum3, iy,  14 

to  be  registered  there, *. . . .  iy,  14 

when  a  county  charge, iy,  14 

OrweU,  town  of, y,  Ap.,  160 

Ossian^  town  of, Y,  Ap.,  216 

OswegdkhiSf  town  o^ Y,  Ap.,  163 

Oswego  oaniu^  deficiency  in  reYenae, . . . .  m,  67 

fbnd  transferred, m,  74 

surplus  waters  on, m;  168 

Oswego^  description  of  county, ....  Y,  Ap.,  62 

towns  in, Y,  Ap.,  166 

in  6th  judicial  district, ni,  6 

in  21st  senate  district, m,  9 

in  22d  congress  district, m,  11 

members  of  assembly  in, m,  7 

preservation  of  fish  in, iy,  106 

Oswego  river^  dams  in, lY,  99 

passage  of  sahnon  in, iy,  100 

preseryation  of  salmon, iy,  100 

Oswego^  town  of, y,  Ap.,  166 

Ofeyo,  town  ot; Y,  Ap.,  175 

0W»<»,  town  ot Y,  Ap.,  194 

Otsego,  description  of  county, y,  Ap.,  63 

towns  in, Y,  Ap.,  172 

in  6th  judicial  district, m,  6 

in  20th  senate  district, in,  9 

in  19th  congress  district, m,  11 

members  of  assembly  in, in,  7 

Olsego,  town  of, Y,  Ap.,  176 

OtseUe,  town  of; y,  Ap.,  179 

OUo,  town  of, Y,  Ap.,  218 

Overseers  of  poor,  number  reduced, . . . .  m,  304 

duty  as  to  public  amusements,. . . .  m,  326 

rate  of  compensation, m,  640 

institute  proceedings  in  bastardy,  .  iy,  1 


Overseers  of  poor,  oonUmted:  VoJ.  ?«••. 

money  in  their  hands, iy,  2 

may  bring  actions,. .  iy,  3,  16,  46,  49,  6a 

101,  372 

aooonnts,  how  audited, iy,  4^  8 

one  may  act, iy,  6 

to  lAep  accounts  and  statistics, . . . .  iy,  7 

when  to  give  security, .   iv,  13 

power  as  to  pauper  children, iv,  14 

care  for  lunatics, iy,  23,  24 

to  recover  penaltiee  under  excise  law, 

IY,  40 

duty  as  to  habitual  drunkards,  iy,  40,  52 

as  to  emigrant  vessels, iv,  310 

when  may  redeem  lands, iy,  636 

OM,  town  of, Y,  Ap.,  198 

Owasoo,  town  of; Y,  Ap.,  196 

Owego,  town  of, Y,  Ap.,  187 

Owner  of  goods,  when  consigned, iv,  462 

of  steamboats  responsible  for  masters, 

lY,  56 

Osfordf  town  of; Y,  Ap.,  179 

Oyer  and  terminer :  [See  Chwis,'\ 

how  constituted, iy,  566 

when  and  where  to  be  held,,  iy,  666,  y,  6 

may  transfer  indictments, y,  177 

when  judge  is  absent, Y,  245 

jurisdiction  of, iy,  668 

Oysters,  keg,  sale  regulated, m,  668 

when  not  to  be  taken, iv,  96,  97 

not  transplanted  to  another  state,  .  iy,  96 

planting  in  Harlem  river, iy,  97 

trnqwssers  may  be  held  to  bail,  iy,  96,  97 

Packages : 

wei^t,  marks  and  tare  to  be  true,  m,  666. 

PainiedPwt,iownoi, y.  Ap^,  191 

Pafo^ine,  town  of; Y,  Ap.,  141 

Paimyra,  town  of; Y,  Ap.,  202 

Pam/dia,  town  of, y,  Ap.,  171 

Papers  and  documents,  diacoi^erj  ot,,...  iv,  660 

lost,  how  supplie^ y,  118 

service  of,  and  filing, Y,  116 

i\irdontf,  applications  for, y,  251 

PaireiU: 

of  truant  child,  to  give  security, . .  iy,    16 
of  idiot,  may  send  to  asylum,.,  iy,  32,    38 

of  habitual  drunkard, iv,    62 

collect  wages  of  children, iv,  617 

Pairisk,  town  o^ y,  Ap.,  166 

Paris,  town  of; y,  Api,  160 

ParishviUe,  town  of; Y,  Ap.,  164 

Parks  for  skating,  incorporation  of,. . . .  m,  774 
Parties: 

to  actions  on  notes, iy,  463 

may  be  witnesses,,  iy,  464,  466,  469,  642 
in  actions  by  and  against  executors,  rv,  605 

to  civil  actions, y,    30 

joinder  of, Y,    32 

bringing  in  new, y,    33 

joint,  proceedings  against, Y,  108 

examination  of, . . ; Y,  111,  143 

Partition: 

judgments  in,  to  be  recorded,  iy,  438,  444 

to  be  evidence, iy,  439 

by  heirs,  notwithstanding  will, . . .  lY,  604 
dower,  how  protected  m,  iy,  611,  612,  614 

summons  in,  publication  of, rv,  633 

proceedings  in, iy,  583,  614 

bill  for,  how  answered, iy,  612 
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J^trHtion,  coniimted:  Vol  Pwe. 

absent  pariiea, iv,  612 

guardians  for  minors, iv,  613 

actual  partition  when  decreed,. . . .  rr,  614 
pleadings  in,  may  be  amended, ....  it,  614 

curtesy  in,  protected, it,  614 

when  minors  are  parties, .^t,  616 

Code  made  applicable,....  rr,  616,  y,  124 

decrees-  in,  to  be  Hens, ly,  291,  627 

docketing  decrees, iv,  692 

FarHeulara  of  claim  in  actions, Y,    46 

fietitioiis  names  forbidden, iv,  449 

'  "And  Co.,"  to  represent  real  persons, 

rr,  449,  462 

names  to  be  registered, rv,  463 

one  may  oompremise, rr,  450 

may  be  petitioning  creditors, iy,  451 

of  surrogate,  not  to  practice, ir,  697 

'    of  judges  and  distriot  attorney, nr,  654 

limited,  acknowledgment  of  certificate, 

IV,  460 

names,  when  maybe  continued,.,  nr,  462 

Pourfridgea,  preservation  of; iv,  101 

Pauaenger  Uckei8f  fraud  in  sale  of,  m,  662, 

Y,  162 

sale  to  emigrants, iv,  330 

what  to  contain, iv,  336 

Piusengers: 

names,  when  to  be  registered,  . . . .  iv,  62 

condition  of,  to  be  reported, rv,  326 

acts  for  protection  of,  rv,   312,  314,  318 

,329,  334,  336 
[See  Enugranta.]  * 
I'^BUMngcr  cofriem 

not  to  employ  the  intemperate, . . . .  iv,  54 

duty  as  to  unclaimed  baggage, ...  *  iv,  623 

to  furnish  names  of  owners, rv,  621 

FatentB^  may  be  recorded, iv,  438 

foreign,  how  proved, iv,  447 

women  may  own^ .  < «...  iv,  613 

i\i<^am,  town  of, ....... : v,  Ap.,  104 

Pauper :  [See  Foreign  paupere.] 

children  to  be  taught, rv,  4 

liquor,  not  to  be  sold  to, . . .  iv,  45  62 

ck>the8  not  to  be  bought  iVom, . . . .  iv,  45 

PawHng^  town  of, v,  Ap.,  106 

Pauma.  [Qee  Phige,] 

PaymoiU  offeea  in  cruninal  cases, ......  m,  315 

J^y  o/juror8j v,  186 

of  justices  in  sessions, v,  185 

Peace^  public,  presenration  of, . .  rv,  265,  v,  162 
Peacemakera^  among  the  Indians, . .  iv,  352, 

354,  365,  378,  383,  386,  387,  392,  417 

PiBor  harrela,  size  of, ni,  671 

Peek^  in  measurement, iii,  867 

P^ham^  town  of, v,  Ap.,  102 

Pembroke,  town  of, v,  Ap.,  208 

Pendency  of  action,  notice  of, v,  36 

in  mortgage  cases, iv,  666 

Pendleton,  town  of, v,  Ap.,  211 

Penitentiary,  who  may  be  sent  to, v,  200 

People,  suits  in  behalf  of, in,  26,  33 

costs  in, Ill,  72,  74,  v,  93 

actions  hi  name  of, . .  iv,  79,  99,  187,  202 

206,  214,  225,  241,  269,  Y,  23 

writ  of  error  by,  in  criminal  cases, .    v^  176 

enumeration  o^ ni,  11,  22 


ToLFisay 

Peremptory  (SkaUengeBj  to  juron, iv,  64S 

in  criminal  cases, Y,  173 

Perjury: 

fjiJse  swearing  at  eleotioDs, m,    42 

subornation  of; m,    42 

false  Aweating  in  canal  raattera, . . .  m,  188 

OB  oath  to  assessment  roll, m,  361 

as  to  bounties  on  growing  silk,  ...  m,  658 

on  complaint  against  pikia, iv,    82 

on  ezaminatLona  before  port  war^ 

dens,... ..*  IT,    8f 

as  to  condition  of  banks, » . . .  iv,  179,  196 

before  metropolitan  police, iv,  264 

under  usury  laws, iv,  460 

on  arrest  and  bail, rv,  471 

in  reports  of  savings  banks, iv,  196 

among  the  Indiana, iv,  387,  422 

under  non-imprisonment  act, rr,  471 

bjadversepwr^  as  a  witness,....  rv,  642 

under  state  prison  acts, v,  203 

Person,  meaning  o^  under  tax  law,. . . .  m,  374 

Peraona  and  property,  rights  of; rv,  42T 

Poraonal  property : 

aetsrelatlvatov iv,  449 

partnership, iv,  449 

.  notes  and  bills  of  exchange^ iv,  453 

interest  of  money, iv,  459 

fkctor'-s  acty iv,  461 

Pereonal  aetiona,  acts  relative  to, nr,  618 

Peraonal  tf5«rly,  protection  o^ rv,  532 

PeraonalUatnlity,  in  corporations. 
[See  Stockholdera.] 

Peru,  town  of, v,  Api,  150 

Perry,  town  of; v,  Ap.,  208 

Perryaburgh,  town  of; v,  Ap^  218 

Pelitiona,  to  legislature,  to  be  preaenred,  m,    54 

copies,  when  evidence, m,    54 

Petitioning  creditor,  who  may  be,. « « .. «  iv,  482 

Peteraburgh,  town  of; y,  Ar,  131 

Physic,  practice  of.  {See  MedieineJ]  4 

Physician,  resident,  m  New  York^ . . . .  m,  386 
Physicians: 

duty  as  to  public  health, m,  397 

of  marine  hospital,  ...« n^  411 

fbr  poor  houses,. ^ iv,     IS 

to  state  lunatic  asylum, iy,  18»     34 

certificate  of  hina<7  by, iv,  23,     25 

to  state  prisons, v,  203 

Physicians  and  surgeons,  college  oi; . . . .  in,  417 

PAoracOta,  town.of, v,  Api,  179 

PA«^townof, Y,  Aps  200 

P7U;iade(p&ta,  town  of, ....»  Y,  Apu,  171 

PhiHpstown,  town  ot, Y,  Ap.,  104 

Piers,  state,  building  on, m,  158 

not  to  be  incumbered, rr,    67 

rubbish  not  to  be  thrown  on, tw^    66 

anchors  not  to  be  trailed  on, iy,    67 

extension  into  U)e  water, iv,    69 

line  of;  established, iy,  70^    72 

for  landing  emigrants, iv,  336 

Pierrqponir  town  of, v,  Ap.,  154 

PCfcejtownof, v,  Apu,  216 

Pin  factories^  incorporation  o^ m,  730 

Pinckney,  town  of, v,  Apu,  166 

Pine  Plains,  town  of; Y,  Ap.,  100 

Pint,  in  measurement, in,  867 

PUOage,  rates  of; iv,  75,  80,  83 

by  whom  and  how  paid, iy,    81 
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doty  88  to  quarantine, m,  389,  406 

to  report  to  harbor  oommiMionera, .  it,    68 

HeU  Gate  or  Bast  riyer, rr,    73 

how  appointed,  nr,    73 

apprentioea  and  deputies, . . . .  I7,  73 
rules  for  goyemment,  .....*  it,  74 
subject  to  board  of  warden,. .  rr,    74 

complaints  against, nr,    74 

what  boats  to  keep, rr,    75 

rates  of  pilotage, iv,    75 

rights  of  pilots, iv,    75 

allowanoe  for  extra  servioe,  . .  nr,    76 

prohibitioa  on  others, it,    76 

ocean  pilots, -. it,    77 

commissioners  of  pilots, it,    77 

secretary  of  board, it,  78,    82 

lioensmg  pUots, it,    78 

securitj  to  be  giyeu, it,    79 

•   regulations  for  goTemment,  . .  it,    79 

rates  of  pilotage, it,     80,    83 

rewards, rr,    81 

suspension, it,    81 

trial  of  complaints, IT,     81 

mastera  may  be  licensed,  ....  it,    83 

prohibition  on  others, it,    83 

POehar.tomiof, t,  Ap.,  179 

Pittsfield,  town  ot, t,  Ap.,  176 

i^Wwtottm,  town  of; T,  Ap.,  131 

Place  of  Priai,  in  dyil  actions, < . .  t,    33 

how  changed, t,    34 

PtaMi/Wi,  town  of, T,  Ap.,  176 

Plcrnk'Toad  companies^ 

act  for  incorporation  of, m,  549 

lands  to  be  obtained  by, in,  565 

outer  limits  of  roads, m,  673,  575 

may  make  branches, '  m,  573,  590 

may  extend  main  line, m,  573,  690 

companies  may  consolidate, in,  675 

exemptions  from  toll, m,  577 

appeids  to  supreme  court, m,  579 

rate  of  tolls  on, m,  580 

highway  labor  on, m,  581 

surrender  of  fhmchise, m,  682 

may  be  relaid  with  stone, m,  582 

exemption  from  taxation, m,  582 

fbrfeiture  waived, m,  683,  687 

suits  against  stockholders, m,  684 

encroachments  on, in,  586 

running  gates, m,  586 

proof  of  incorporation, m,  587 

annual  report  of  finances, m,  688 

stockholders  when  directors, m,  588 

sale  of  road  for  debt, m,  589,  592 

toute  may  be  altered, ni,  590 

confirmation  of  charters, m,  592 

PkMdU,  town  of, T,  Ap.,  114 

Plattabwg\  town  of; t,  Ap.,  150 


on  bills  and  promissory  notes, it,  464 

Teriflcation  of; it,  641,  691,  t,    46 

amendment  in  partition, it,  614 

of  tender  in  Qjectment, it,  608 

in  bankruptcy  cases, it,  621 

of  title,  in  justices'  courts, T,     15 

in  civil  actions, t,    40 

general  rules  of; t,    46 

amendment  of; t,  48,  144 

rules  of  construction, t,    46 


PUoiMng,  wnUnued:  ToL  Pacoi 

striking  out,.... t,    46 

admissions  in, « T,    48 

items  in  account,. t,    46 

supplemental, t,    50 

Ptetuani  Valleyy  town  o^ T,  Ap.,  106 

Pledge,  factor  cannot, it,  462 

for  liquor  sold  Toid, «  IT,  626 

by  Indiana,  ..  IT,  343,  369,  378,  392 

Ptymouth,  town  of,^ t,  Apu,  179 

P&isons,  sale  of,  regulated, m,  416 

Poisoning  fishf  prohibited, it,  104 

Poughluipaiey  town  of; T,  Api,  106 

protected  from  flie  from  steamboat^  it,    67 
Policiea,  [See  Iwuranee.] 

Potiooy  laws  ralative  to, it,      1 

bastards, iTt      I 

poor  laws, , it,      3 

vagrancy, it,    16 

lunatics  and  idiots, ^.  it,    18 

drunkards, it,    39 

gambling, it,    40 

prize  fighting, it,    42 

lotteries, it,    43 

observance  of  Sunday, it,    45 

exciBe, it,    46 

naTigation, it,    66 

fisheries, it,    96 

game  laws, it,  100 

dogs, IT,  107 

stockjobbing, it,  109 

bsnking, it,  110 

insurance, it,  198 

metropolitan  police, it,  268 

Police  ofioar:  .       . 

to  arrest  truant  children, it,     16 

f^s  of;  in  such  cases, iv,    17 

search  warrant  for  gambling  tods,  it,    40 

to  complain  of  ^jamblers, ^ ...  it,    42 

duty  as  to  public  amusements, . . . .  m,  326 
appointed  by  agricultural  societies,  in,  770 

duty,  under  excise  law, it,    61 

to  arrest  drunken  persons, it,    51 

penalty  for  assuming  to  act  as,. ...  it,  269 

duty,  as  to  prize  fighting, v,  162 

duty  in  metropolitan  district, iv,  266 

to  aid  health  oflicer, it,  267 

to  serve  criminal  process, ....  it,  270 

PoU,  lists  at  elections, m,    43 

deric  of,  rate  of  pay, m,  540 

Ppw%^«<;  town  of, T,  Ap.,  220 

Pimipeyy  town  of, T,  Api,  194 

Poor: 

laws  relative  to, it,      1 

overseers,  number  reduced, m,  304 

county  superintendent  created,. ...  m,  325 
only  one  may  be  elected,. .  m,  329,  it,  9 
when  to  be  elected,. . . .  m,  330,  it,  9,    16 

tenureof office, it,  9,  12,     16 

houses  to  be  erected, m,  332 

town  or  county,  distinction  of;  m,  333, 

IT,     10 
bastards,  when  a  county  charge,.,  it,      1 

money  in  hands  of  overseers, it,      2 

introduction  of  foreign  paupers^ ...  it,  3 
overseer's  accounts  to  be  audited,  it,  4,      8 

to  give  bonds, it,  .13 

compromise  in  case  of  bastardy,. . .  rr,  4 
one  overseer  may  act, it,      6 
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Tacancy  in  oiBoe  of  sapermtendent,  lY,      5 
mother  of  bastard  may  reoeive  oompro- 

mise  money, iv,      6 

annual  reports  from  superintendentSf  it,      6 

temporary  relief nr,  "7,      9 

superintendent  to  give  bonds,. . . .  iv,     11 

keeper  of  poor-house, i^t  12,    15 

may  be  removed, it,    15 

physician  to  same, I7,     12 

pauper  children  may  be  bound  out,  iy,     13 
may  be  sent  to  orphan  asylum,  iy,     14 

truant  diildren  provided  for, nr,    16 

insane,  sent  to  lunatic  asylum, . . . .  i y,    24 

expense  of,  how  paid, .......  iy,     26 

foreign  poor,  how  supported,  lY,  311,  325 

Idiots  sent  to  asylum, !▼>  31,     37 

expense  of,  how  paid, ....  iy,  32,    St 
Fbarhonaes: 

keeper  oi,  appointment  ft  remoYal,  iy,  12,  15 

physicians,  appointment  of, iy,     12 

expenses  of,  to  be  audited, iy,    27 

lunatics  may  be  sent  to, i^i  27,     28 

discharged  idiots  to  be  taken  to, . . .  iy,    38 
removal  of  infectious  diseases  from,  m,  403 

fVpMtotion,  census  of; nl,  11,  22,     25 

F&ri  Bay,  town  of, Y,  Ap.,  202 

JRprtor,  town  of, Y,  Ap.,  211 

Foriage,  town  o^ y,  Ap.,  216 

PorUand,  town  of; Y,  Ap.,  220 

I\frt  ujordeiu  : 

duty  as  to  goods  damaged  at  sea, .  m,  660 

board  of, iy,     86 

classification  of, iy,     86 

actions  by, iy,  75,    90 

secretary  to  the  board, iy,    87 

duty  of  wardens, rv,    87 

power  of,  as  to  pilots, iv,    73 

special,  at  quarantine, iv,     90 

receipts  and  expenditures, iy,    90 

others  may  not  act^ IY,    89 

Port  captain: 

his  duties, rv,    91 

reports  by  him iv,    91 

removal  fh>m  office, iy,    95 

Piort  of  New  York,  [See  New  York  ffarbor.] 
PoffMMion: 

of  forged  passage  tiokets, m,  649 

by  purchaser  at  mortgage  sale, ....  iy,  662 

adverse,  what  is, y,    24 

of  instruments  for  crime, y,  166 

Posse  oomiiatuSf  when  called  out,  m,  396,  402 
iy,  280,  Y,  164 

Potato,  barrel,  size  of; m,  671 

Pbtsdam,  town  of; Y,  Ap.,  154 

Pound,  in  weights  and  measures, m,  867 

how  many  to  the  bushel, m,  867 

Poundridge,  townof y,  Ap.,  108 

Power  of  edmty,  when  called  out^  iy,  280,  y,  164 

under  health  laws, m,  396,  402 

Powers  cf  attorney : 

mairied  women  may  have, iv,  302 

executton  of,  by  married  women, . .  iv,  510 

in  Justices' courts, iy,  434 

Practke,  of  medicine,  regulated,  m,  710, 

715,  717 
Praetiesof  ^lam: 

acyoumment  of  court, iy,  582,  583 

appeal: 

on  order  grantiiig  new  trials,  .  iy,  582 


Praotke  of  the  kuw,  eomtimud:  ToLFw^ 

appeal: 

on  order  granting  new  trials, 

proceedings  thereon, ....  lY,  583 

ui  special  prooeediogs, iy.  681 

by  municipal  corporations, . . .  lYJ  6St 

in  what  cases,  iy,   558,  561,  y^    95 

98,  99,  101 

how  made, y,  94,  101 

return  to, y,  94^  103 

within  what  time, y,    95 

staying  proceedings, y,    9T 

security  on, y,  96,  98,  99^  113 

judgment  on  appeal, . .  y,  94,  99,  104 
OQStsof; Y,  106 

arrest  and  bail : 

order  and  security  for, r,    51 

arrest,  how  made, y,    53 

bail  on, y,    63 

surrender  by  bail,  ...  iy,  553,  y,    54 

exception  to  bail,. y,    64 

justification  of  bail, y,    66 

substitution  for  bail, y,    66 

proceedings  against  sheriff;  . . .  y,    66 
vacating  order, y,    66 

attachment: 

against  foreign   corporations,  m, 

677,  Y,  €2 
for  enforcing  liens,...  iy,  69,  92,  321 
against  non-residents,  iy,  472,  476^ 

479,  Y,  62 
against  ships  and  vessels,  iy,  311, 

321,  664 

security  on, y,     63 

mode  of  executing, y,     63 

against   perishable  property, 

Y,    63 

intangible  proper^,  .  y,    64 

bond  on  discharging  same,. . . .  y,    66 

judgment,  how  satisfied, y,    64 

attorneys: 

who  may  practice^ iy,  589 

who  cannot, iy,  590 

clerks  may  not, iy,  €00 

attorneys  from  other  states, . .  iy,  603 
admission  o^ iv,  571 

daim  and  delivery  of  personal  property : 

requisition  on  sheriff; y,     67 

security  by  plaintiff; y,     57 

exception  to  sureties,  ........  y,    68 

justification  of  Bttieties,...  y,  57,    58 

redelivery  of  property, v,    58 

concealment  of  propo^, y,    59 

claim  by  third  person, y,    69 

daims  against  ships  and  venels, .  •  iv,  653 

nature  of  the  demand, iy,  663 

lien  to  be  filed, iy,  654 

warrant  to  enforce  it, rv,  654 

applkiation  for  warrant, iy,  656 

undertaking  to  be  given, iv,  656 

duQr  of  sheriflT  on  warranti  . .  iy,  655 

notice  of  warrant, iv,  655 

discharge  of  warrant, rv.  656 

bond  thereon  to  b(  sued,  ....  iv,  656 

costs  on  attachment, iy,  657 

sale  of  vessel, »...  iy,  657 

distribution  of  proceeds,  iy,  658,  669 

660 

lien  upon  proceeds, nr,  658 

daim  mi^  be  oontairtadv . . . .  ^  iy,  658 
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dainm  against  ships  and  yessels, 

trial  of  saifte, nr,  659 

exception  and  appeal, iy,  659 

liens  may  be  assigned, ir,  659 

disdiarge  of  lien, iv,  660 

return  of  warrant, iv,  661 

lien  on  yessel  doing  damage, . .  rv,  661 

commencement  of  action: 

original  process  bj  summons,  .  Y,    36 

yn&L  notioe  of  daim, Y,    35 

fierrioe  of  process, . . .  iy,  698,  Y,  37 
notioe  of  Ua  pmdenSj.  iy,  666,  Y,  36 
summons  against  corporations,  iy,  691 
process  returnable  as  expressed  in 

it, IY,  689 

against  banks, iy,  551 

costs: 

on  mandamus, iy,  619 

allowance  of,  generally, Y,    87 

amounts  allowed, Y,  89,    91 

extra  allowance, Y,    90 

adjustment  of, y,    91 

on  settlement, y,    93 

feebill, iy,  683 

determining  claims  to  real  property: 

extended  to  terms  for  years,  iy,  610 
Y,  124 

to  oorporaticas, iy,  611 

appeal  allowed, <•  iy,  611 

deposit: 

in  oonrt,  when  ordered, y,    67 

order,  how  enforced, y,    68 

of  money,  how  made, iy,  680 

eTidence: 

admission   and  inspection  of 

writings, Y,  111 

examination  of  parties,  iy,  642,  y.  111 

of  witnesses, y,  113 

discoYery   of  papera   and   docu- 
ments,   iy,  550 

proYing  laws  of  other  states,,  y,  119 
commissions  for  witnesses, . . .  iy,  646 

proof  of  legal  notices, iy,  638 

of  foreign  judgments,  ...  iy,  639 

of  service  of  notices, ....  iy,  646 

depositions  for  other  states,  . .  iy,  637 

certificate  of  protest, iy,  619 

instruments  acknowledged, . . .  iy,  620 
examination  by  interrogatories,  iy,  679 
attendance   of  witnesses  en- 
forced,   iy,  679 

application  for  commission, . . .  iy,  683 

execution: 

may  issue  to  any  county,  iy,  692, 

Y,    81 

*         may  be  returned  by  mail, ....  iy,  698 

when  to  be  returned, .  iy,  627,  y,    82 

collection  of  interest  on, iy,  629 

for  interlocutory  costs, iy,  630 

in  ease  party  is  dead, iv,  634 

within  what  time  to  issue,  iy,  570 

Y,    80 

kinds  and  form  o2^ y,  81,    82 

when  by  leave  of  court, v,'    80 

when  against  the  person, .  ...  y,  81 
deeds  on  sheriff^' sales,.,  iy,  622,  634 

entitling  affidavits, y,  116 

filing  and  serving  papers,,  iy,  584^  v,  116 
puMication  of  advwtlseiiient, .  iy,  634 


PraeUee  of  ihe  Jaw,  conUfwed:  '^oL  Pai«. 

foreclosure  of  mortgage: 

personal  service  of  notice, ....  iy,  667 

evidence  of  publication, iy,  668 

parties  to  suit, iv,  667 

ftmd  in  court,  management  o(^  iy,  593,  601 
habeas  corpus: 

how  returnable, iv,  681 

notice  to  district  attorney,....  iy,  681 
injunction : 

by  order,  and  not  writ, y,    69 

how  obtained, y,    60 

security  on, Y,    60 

order  to  show  cause, Y,    61 

motion  to  vacate, y,    61 

Judgment: 

by  default, iy,  686,  Y,    68 

oil  firivolous  pleading, y,    69 

on  issues  joined, y,  74,    75 

how  entered, y,  77,    79 

docketing,,  iy,  588,  62;^,  692,  y,     79 

interest  on, iy,  628,  y,    91 

canceling, iy,  622,  627,  635 

power  of  courts  over  dodcets,.  iv,  628 
may  be  entered  in  vacation, . .  iy,  691 

confession  of, y,  109 

in  justices' court: 

bond  on  certiorari, iy,  643,  644 

allowance  of  certiorari, iy,  644 

attachment  for  witnesses, ....  iv,  644 
judgment  on  appeal  conclusive,  iv,  645 
removal  to  supreme  court,. . . .  iv,  545 
commission  for  witnesses,  lY,  545,  640 
transcripts  of  proceedings,  iy,  546,  547 
suits  on  attachment  bonds, ...  iy,  647 
executions  may  be  renewed, . .  iy^  548 
corporationa  may  be  sued  in, . .  iv,  509 

when  justice  a  witness, iy,  640 

costs  always  awarded, . .  iy,  700,  702 

general  regulations, Y,  14 

liens  on  canal  boats: 

statement  to  be  filed, iy,  680 

entered  on  record, rv,  680 

priority  of  liens, iv,  680 

mechanics' liens: 

specification  of  claim  to  be  filed, 

IY,  670,  674 
and  notice  given  to  owner, . . .  iy,  670 
derk  of  town  or  county  to  docket 

Uen, IY,  670,  674 

duration  and  discharge  of  lien,  iv,  670 
672,  678 

how  enforced, iy,  670,  676 

notice  to  appear  in  courts  iy,  670 
676 
bill  of  particulars  to  be  served,, 

iy,  670,  676 
judgment  by  default,  iv,  671,  676 
writ  of  inquiry  to  issue,.,  iy,  671 
judgment  and  execution  there- 
on,  nr,  671,  676 

issue  may  be  joined,  iv,  671,  676 

trial  of  issue, iv  671,  676 

judgment  and  execution  there- 
on,   IY,  671 

costs  of  proceeding,  iy,  671,  677 
value   of  labor,  Ac.,  to   be 

proved, iv,  67S 

servioeof  notice  to  appear,  iy,  676 
of  datnages,..  iy,  676 
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mechanics'  liens: 
how  enforced, 

transcripts  of  judKment  filed, 

IV,  677 
owner  may  demand  liens,  it,  678 
effect  thereof  on  contractor,  nr,  67  8 

appeal  allowed, iv,  678 

priority  of  liens, ir,  678 

motions  and  orders : 

where  to  be  made, iVf  569 

when  and  how  to  be  made, . . .  v,  114 

ne  exeat,  bail  on, iv,  563 

by  whom  to  be  allowed, it,  583 

offer  to  compromise, v,  110 

partition: 

notice  to  absent  defendants,. .  it,  612 
guardians  for  minors,^....*...  it,  613 

actual,  regulated, it,  614 

dower  and  curtesy  protected, .  it,  614 

min^  may  bring  suit» it,  615 

amending  pleadings  in, ..... .  it,  616 

pleading: 

complaint, t,    41 

demurrer, t,    41 

answer,. t,    42 

reply,  ▼.    ** 

Tarification  of  pleading,  it,  541,   691 
T,    45 

joinder  of  actions, t,    47 

striking  out  pleadings, t,    43 

mistakes  and  amenctaients, ....  it,  683 

tender  in  ejectment, it,  608 

on  joint  obligation, it,  619 

assignee  may  sue, it,  620 

against  joint  stock  companies,  it,  621 
650,  662 
attaddng  discharge  in  bankruptcy, 

it,  621 
proceedings  supplementary  to  execu- 
tion, when  to  be  taken, t,    83 

examination  on, t,    84 

decision  on, t,     85 

how  enforced, t,    87 

costson, T,    86 

reoeiTcrs, 

when  to  appointed, t,  67,    86 

powers  and  duties,  m,  682,  it,  483,  562 

may  appeal, it,  162 

redemption, 

by  mortgagee, it,  623,  625,  662 

on  sheriff 's  sale, it,  631,  636 

under  landlord  and  tenant  act,  it,  661 
removal  of  causes, 

by  reason  of  disability  of  judge,  it,  538 
.  rules  of  court  to  be  published, ....  it,  582 

sdre  facias  and  quo  vforranto^ T,  120 

submitting  a  controver^r, t,  107 

time,  how  computed, t,  119 

trial, 

place  of)  generally, t,    33 

in  transitory  actions,  ....  it,  584 
for  personal  ii^uries,  ....  it,  619 
agahist  public  officers, ...  it,  647 
in  partition  at  special  term, ...  it,  583 
may  be  at  places  other  than  court- 
house,  IT,  599 

challenge  to  jurors, rr,  648 

talesmen,  how  obtained, it,  649 

notice  of  hearing  for, rr,  583 


J'tacHoetfthelauLcoatimoi:  ToLBise. 

trial, 

by  the  court, h...  it,  679,  t,  74 

by  a  jury, it,  568,  t,  72 

by  referees,  it,  649,  652,  579,  t,  76 

powers  of  referees, t,  118 

preferred  causes,  it,  163,  642,  597,  600 

T,  136 

calendars  may  be  printed,....  it,  543 

order  of  business, t,  71,  138 

contingent  damages  to  be  asses- 

^        sed, it,  618 

PrattSurgh,  town  of,  .^ t,  Api,  191 

JFVc6fa,townof, T,  Apu,  183 

Prt-wnpHve  right  may  be  sold, rr,  681 

proceedings  on  sale  of, it,  581,  591 

Pttference: 

in  actions  by  the  people, it,  697,  600 

in  other  actions,  ....  in,  163,  542,  t,  138 

Preaervation  of  game, it,  100 

Prttencea  to  charity,  obtaining  money  by,  t,  151 

Prevemtion  of  crime, t,  166 

Prineipoi  airui  factor^ it,  461 

Printing^  public, m,  57 

the  Bevised Statutes,. .' m,  53 

for  the  legislature, m,  57,  60 

the  legislative  journals, « . .  m,  59 

books,  companies  for, m,  744 

I^riaon  (uaodaHot^  power  of  visitation,  .    T,  191 
Priaonera: 

insane,  how  dealt  with, XT,  25 

property  taken  fi-om, v,  169 

when  jail  is  unsafe, v,  174 

transfer  of, t,  191 

when  sent  to  penitentiary, y,  200 

may  curtail  term  of  sentence, T,  204 

iVisons,  when  wanting  or  insecure, ....    v,  173 

inspection  of, v,  187 

acta  relating  to, v,  186 

[See  Jaik,  SkUe  iVucnu.] 

IMoate  roads,  laying  out, m,  536 

PrtMs  fighting,  forbidden, v,  161 

witnesses  in  case  of, v,  162 

ProbaJts  of  wiUs,  [See  WUb.] 

when  surn^te  is  a  witness, .  IT,  48'.,  686 

appeals  in  case  of, it,  536 

I^oceidings  in  actions, it,  637 

in  criminal  cases, v,  162 

supplementary  to  execution, v,  83 

when  tone  had, v,  83 

examinations  on, v,  85,  141 

decision  on, v,  85 

decision,  how  enforced,  t,  85,  87,  142 
Process: 

fh)m  New  Jersey,  provided  for, . . .  m,  3 

when  served  on  Sunday, m,  236 

by  officers  of  salt  worira, m^  230 

service  on  foreign  corporations, . . .  m,  685 

defined, m,  686 

when  and  where  returnable, rr,  67 1 

expense  of  returning, it,  699 

returning  unsatisfied, iv,  156 

resistance  to, , t,  164 

senrice  on  Jews, it,  46 

serving  criminal, nr,  264 

in  civil  cases, t,  31 

original  process  in  civil  actions,. . .    T,  37 

Prohibition,  excluded  fW>m  code, v,  128 

Promise^  new,  to  sToid  limitations,  . . . .   t,  29 

Ptomiswry  notes,  actions  on, it,  463,  4A 
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lYomiMfry  notes,  ocmtinued :  VoL  Pm«» 

notice  of  protest, it,  455 

not  to  be  presented  on  holidays, . .  iy,  468 

relief  to  joint  maker, ir,  457 

[See  Ptefld%.] 

Proof.  [See  J^i;«fcnc«J 
of  deeds.  [See  DoedsA 

of  instroments  as  evidence, iy,  620 

of  city  ordinances, iy,  638 

of  legal  notices, ly,  638 

of  judgments  in  other  states, it,  639 

of  the  laws  of  other  states, iv,  643 

of  the  service  of  notices, it,  646 

of  lost  documents, nr,  645 

of  attempts  to  steal, t,  166 

PropeHy,  rights  o^ it,  427 

real  property,    it,  427 

personal  property, it,  449 

bank  shares  declared  to'  be, it,  132 

taken  from  prisoners, t,  276,  277 

of  deoeased  emigrants, nr,  323 

perishable,  seized  on  attachment, . .  t,  63 
intangible,  seized  on  attachment,  . .  t,  64 
claim  and  delivery  of, t,    67 

ProtecHtm,  of  gas  works, m,  854 

of  Indians, it,  383,  409,  411,  418 

of  passengers,  it,  312,  314,  318,  329,  334 

336 

Protest,  notice  of,  how  given,  ....  it,  465,  458 

not  on  holidays, it,  458 

of  sight  drafts  and  checks,  it,  458 

certificate  of,  when  oTidence, it,  619 

Providence,  town  of, t,  Ap.,  138 

Prwisionai  remedies, t,     61 

arrest  and  bail, y,  51,  139 

claim  and  delivery  of  property, . . . .  t,    67 

iiyunction, t,    59 

attachment, v,    61 

other  remedies, t,    67 

neeoceat, it,  683 

Proxy,  voting  by  in  mutual  companies,,  it,  216 

JkUdic  accounts,  commissioners  of^ ni,  123 

Public  odmiTiistrator,  rules  for, it,  604 

PubUe  ifnttsemsnts, 

duty  of  overseers  of  poor  as  to,  . .  iii,  326 
in  cities  and  villages  regulated,  . . .  ni,  323 

I\d>licaiion,  of  legal  notices,  proof  of, . .  iv,  639 

compensation  for, iv,  700 

of  summons, it,  633^  t,  38 

of  notioies, T,  119 

Public  buildings,  in  counties,  erection  o^  m,  333 
site  of,  may  be  changed,  ....  ni,  333,  334 
may  be  insured, rv,  179 

IMblic  documents^  preservation  o^ iii,    64 

J^dfUc  executions,  abolished, t,  173,  174 

PubUc  health.  [See  Health^ 

PfdiUc  instruction^ ra,  416 

under  care  of  the  regents, m,  416 

relative  to  the  university,  m,  416,  422 
to  colleges,  . . .  m,  418,  428,  432 
to  the  literature  fund,  m,  423,  426 
to  academies,  ni,  424,  428,  431 
432,  434^  436,  438 
to  powers  of  regents,  . . .  ra,  426 
to  cabinet  of  natural  history, 
III,  426 

to  high  schools, m,  428 

to  colonial  history, m,  433 

under  oare  of  superintendent, . . . .  m,  436 
annual  reports,  ...  in,  460,  466,  488 

v.— 113 


P^Jic  instruction,  continued:  ^oi.  Pact. 

appeals m,  465,  465 

colored  children, m,  446^  492 

commissioners, lit,  610 

common  school  fund, . . . .  m,  459,  495 
district  in  two  towns, . . . .  m,  477,  487 
district  meetings, . .  m,  445,  447,  474 

524 

district  library,  m,  438,  439,  460,  456 

489,  621,  525 

district  derk, m,  525 

expenses' of  schools, . . . .  m,  446,  449 

free  schools, m,  497,  499;  600 

gospel  and  school  lots, . . . ,  ni,  461,  617 

Indian  children,  m,  460,  487 

inspection  of  schools, m,  510 

nautical  school, m,  527 

Normal  schools, m,  467,<  493 

orphan  asylums, ui,  496 

school  teachers,  m.  439,  465.  463.  495 
499,  610;  528 

school  officers, m,  438,  443,>  447 

460,  453,  455,  461,  474 

479,   506,  510,  624 

school  districts,  m,  444,  454^  460,  473 

526 

school  moneys,  m,  446,  466,  608,  509 

618,  620,  523 

school  houses^  m,  436,  446,  469,  478 

494,  526 

school  tax,  ni,  436,  437,  447,  456,  462 

465,  477,  481,  520,  626 

Public  lands,  expense  of  surveys, in,  128 

conditions  in  grants  released, ni,  129 

to  be  re  surveyed, in,  129 

under  water,  sale  suspended, rv,    63 

assignee  of  sale  protected, it,  6l6 

Public  money,  transmission  of, m,  109 

PubUe,  notary,  [See  Kotary  Public] 

Public  officers,  to  account  for  fees, it,  555 

may  appeal  without  security, rv,  600 

Tenue  in  actions  against, it,  64T 

PuUic  peace,  presenration  of,  ..  it,  265,  t,  160 

Public  printing,  proTided  for, m,     57 

Public  works,  regulations  for, m,-    32 

wages  of  laborers  on, iii,<  172 

hours  of  labor  on, m,  180 

Pu&eney,  town  of, T,  Ap.,  191 

Purchases,  for  state  purposes, ni,  108 

Purity  of  eieetums,  provisions  for, m,    42 

Putnam,  description  of  county,  . . .  t,  Ap.,     63 

towns  in, T,  Ap.,  103 

in  2d  judicial  district, m,-      6 

in  8th  senate  district, m,      9 

in  10th  congress  dist^ct^ m,'    10 

members  of  assembly  in, m,      7 

preservation  of  game  in, rv,  101 

I\dnam,  town  of, t,  Ap.,t  144 

Qtiail,  preservation  of, iv,  100 

Quakers,  exempt  from  military  duty, . . .  m,  246 
Quarantine: 

vessels  subject  to, m,  388 

healthy  persons,  when  exempt  from,  m,  380 
vessels  from  southern  ports, .  m,  380,  404 

sailing  coastwise, m,  381 

at,  how  designated, in,  391 

board  of  appeal,  how  formed,  m,  384,  409 
regulations  regarding,.,  m,  387,  404,  412 
anchorage  ground, m,  887,  404 
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QmvrcmUnit  eoniinued :  ▼«>•  P*c^ 

duty  of  pilots  88  to, m,  389,  406 

paaaing  throogh  line  of  TessoU  at,  m,  391 

trespassing  on, m,  394 

escaping Irom, m,  407 

QwvrantiM  hoapUaJis: 

defioienc^  in  funds  of^  how  made  up,  it,  314 

what  aliens  to  be  received  in, iv,  316 

Qwurt^  in  measurement, m,  867 

^Mdenafrury,  town  of, Y,  Ap.,  144 

Hueena: 

description  of  county, . . .' y,  Ap.,  62 

towns  in, v,  Ap.,  99 

in  3d  judicial  district, m,  6 

in  Ist  senate  district, m,  8 

'     in  1st  congress  district, m,  10 

members  of  assembly  in, m,  7 

exempt  from  act  to  reduce  town  ex- 
penses,  m,  309 

nuisanoes  near,  trial  of^  m,  403 

preseryation  of  game  in, iy,  101,  103 

powers  of  constables  in, iy,  266 

pay  of  jurors  in, lY,  601 

Quorum: 

in  board  of  health, m,  386 

In  board  of  supervisors, m,  324 

in  regents  of  Uie  university, m,  429 

■  in  trustees  of  academies, m,  438 

idiot  asylum, iy,  34 

in  harbor  commissioners, iy,  66 

in  commissioners  of  pilots, ....  iy,  78,  82 

when  one  overseer  of  poor  may  act,  y,  6 

of  judges,  want  of, iy,  582 

in  court  of  appeals, Y,  5 

in  supreme  court, y,  6 

in  common  pleas  and  superior  court,  y,  12 

^  tfforranio,  abolished, y,  120 

Racing  of  steamboato  prohibited,  . »  iy,  68 

Racket  nver^  a  public  highway, ...  m,  676,  698 

jRc^  must  show  lights  at  nighty iy,  69 

Jiaiiroada: 

near  the  canals, m,  160 

to  deposit  drawings,  plans,  &c.,  m,  28,  166 

transportation  of  live  stock, m,  172 

over  salt  lands, m,  210 

8acketts  harbor,  exempt  firom  tax,  m,  372 

roads  and  streets  over, m,  635 

wilful  injuries  to^ ni,  607 

companies  may  contract  with  each  other, 

m,  607 

debte  of  companies  limited, m,  608 

forfeiture  for  non-user, m,  608 

carrying  the  mail, m,  609,  633 

intersecting  with  each  other, m,  609 

transportation  of  freight,. ...  iii,  610,  639 

tickets  defined, in,  649 

heavy  rails  to  be  laid, m,  612 

title  to  lands, : in,  613,  616 

lines  may  be  changed, m,  614,  615 

checks  to  baggage, m,  616,  634 

may  borrow  for  second  track, m,  617 

act  for  inoorporatioa, m,  617 

act  regulating  roads, m,  617 

appeals  from  appraisal, in,  623 

annual  reports, in,  629 

line  common  to  two, m,  637 

line  in  other  states, in,  638 

crossing  turnpikes  and  {^ankroads,  m,  638 

conslnioUon  of,  in  citiesi m,  639 


BaiOroada,  ccnHnued:  VoL  ] 

incorporating  act  amended, m,  641 

road  crossing  the  canals, m,  646 

roads  under  lease, m,  64t 

grade  may  be  changed, m,  648 

stealing  or  forgmg  tickets, in,  648 

extortion  by,  prevented, lu,  64$ 

mortgagee  may  become  purchaser,  ni,  650 

special  estates  in  lands, m,  650 

unclaimed  freight  and  baggage,  m,  651, 

lY,  523 

fhtud  in  sale  of  tickets, m,  652 

board  of  commissioners, m.  653 

sleeping  cars  on, m,  654 

not  to  employ  the  intemperate, . . . .  iy,     54 

duty  as  to  emigrante, iy,  336 

to  destroy  Canada  thisties, iy,  425 

on  Indian  lands,    ...   iy,  363 

incorporating  act, m,  617 

oi^f^ization,  manner  ot, m,  617 

stock, m,  618,  620 

officers, m,  619,  629 

liens  for  labor, m,  620 

real  estete,  how  acquired,  m,  621,  626 
change  and  location  of  routes .  m,  625 

crossing  other  roads, m,  626 

weight  of  rails, m,  627 

corporate  powers, ni,  627 

annual  reports, m,  629,  633 

rate  of  fare, m,  633 

carrying  the  mails, m,  633 

transportation  of  passengers, . .  m,  634 

636 

baggage  arrangement, m,  634 

sign  boards  at  crossings, m,  635 

intoxication  of  officers, m,  635 

injuries  to  roads, m,  635 

fencing, m,  636,  643 

maps  and  profiles, m,  636 

time  of  completion, m,  636 

existing  corporations, m,  637 

act  amending  same, m,  640 

directors  and  their  Section, . .  m,  640 

sale  of  road, m,  641 

appraisal  of  land  damages, . . .  m,  641 
ringiog bells  at crossinga,....  m,  643 

unclaimed  fVeight, m,  644,  667 

routes  common  to  two, ni,  645 

liabilily  of  stockholders, in,  646 

crossing  the  canals, m,  646 

act  further  amending  same, m,  656 

mortgages  of  roads, m,  650 

special  estates,  how  acquired,  ni,  650 

Raising  veM6b,  companies  for, in,  740 

RamapOy  town  o( y,  Ap.,  107 

/?a?MWp^  town  of, y,  Ap.,  217 

Raies  if  pilotage, ^  •.*.  it,  80,     81 

/2Sat;S^Aft'n^,  prohibited, iv,     43 

i2^a^,townoi; Y,  Ap.,  1S8 

Real  estate  : 

sales  oi;  by  surrogate,  lY,  294^  489,  506^  508 
justice's  judgments,  when  liens  on,  iv,  547 
held  by  Indians,...  lY,  300,  347,  351,  393 
sale  of  pre-emption  rights,...  iy,  580,  581 
held  by  beaks.  [See  Bimkmg.] 

by  insnrance  companies.    [See  Mr 
svranee  Coff^poNMs.] 
sales  by  creditors  compelled, .....  it,  498 
Real  property: 

valuation  of^  fw  taxation, m,  343 
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J?«ol  property,  ccmtmnnoi :  ▼»*•  '••e. 

uses  and  trusts, nr,  427 

rents, iv,  432 

descent  of, iv,  432 

proof  and  reoording  deeds, ir,  434 

actions  relative  to, nr,  G08 

determination  of  claims  to,  . . .  nr,  610,  611 

partition  of, iv,  612 

trespass  on  lands, nr,  616 

proweds  on  executor's  sale, iv,  600 

actions,  when  to  be  brought, y,     23 

adverse  possession, v,    24 

determining  claim  to, v,  124 

Receivera: 

at  salt  works,  duty  and  pay  of,  m,  212,  229 

abatement  of  suits  by, m,  674 

of  corporations,  powers  and  duties,  m,  682 

ofbanks,feesof, nr,  115,  142,  144 

may  declare  dividends,. .  vi,  148,  168 
under  control  of  chancellor,  . .  rv,  140 
suits  by  purchaser  at  sale  by, .  rv,  150 
to  make  report  of  liabilities, . .  rv,  169 
powers  and  duties  of,  nr,  115,  142, 

to  162,  188,  196 

may  appeal,  when, nr,  162 

power  over  assets  of  savings  banks, 

nr,  196 
may  be  petitioning  creditors,  .  nr,  482 
may  impeach  assignments, . . .  rv,  483 
assignments   to,    not  to    be   im- 
peached,   nr,  639 

powers  of,  extended, rv,  483 

of  lunatics  and  drunkards, rv,  662 

inactions, v,     67 

in  supplementary  proceedings, v,     86 

JUceipts,  of  warehousemen,  Im^  . . .  m,  667,  669 

election  of, m,  46,  320 

term  of  office, m,    46 

courts  by.  [See  Oowria.] 

powers  in  criminal  oases, v,  168 

Hecarding: 

diattel  mortgages, rv,  436,  441 

assignments  by  comptroller, iv,  138 

superintendent  of  insurance   de- 
partment,   IV,  263 

by  insolvents, nr,  486 

of  conveyances  to  aliens,  iv,  294,  297 

of  wills, IV,  438,  444,  499,  490 

of  copies  of  lost  deeds, nr,  437 

of  patents, nr,  436 

oouveyances  by  persons  in  other  states, 

nr,  444 
Beeord  of  eonoicHcma : 

in  cases  of  nuisance, y,  170 

B&>ordB: 

of  regents  of  university,  made  evidence, 

m,  433 
of  lunatic  asylum,  open  to  iuspection,  it,    20 

in  surrogate's  office it,  688 

in  county  derk^s  office, it,  688 

fees  for  searching, it,  667 

exemplification  of, nr,  438 

in  custom-house,  proot  o(; nr,  646 

of  foreign  country,  how  proved, ...  iv,  447 

transcripts  o^ it,  688 

not  to  be  remoTod  by  dueu  tecitm, .  it,  649 
of  old  supreme  court   and  court  of 

chancery,  where  transferred,. .  • .  nr,  676 
oopiea  oi;  when  obtainable^ it,  688 


of  court  of  chancery,  where  kept,  .  it,  694 

of  U.  S.  courtiE^  how  proved, it,  641 

of  documents,  Aa,  in  departments  of 
U.  S.,  how  proved, it,  641 

Reoognizancea : 

of  witnesses  in  criminal  cases, . . . .  m,  307 

Code  applicable  to, rv,  699,  t,  133 

duty  of  N.  T.  district  attorney  as  to,  it,  662 

to  bellied,  Aa, it,  658 

when  not  to  be  sued  in  N.  T., . . . .  it,  662 

Recovery  of  deimiaed  premises  : 

by  whom  effected  and  how, it,  661 

iZeeoi^ridA,  interest  on, rv,  629,  v,    91 

Redemption: 

on  sales  of  public  lands, m,  132 

on  tax  sales,  m,  342,  847,  365,  369, 

IT,  625 

time  may  be  extended, ni,  366 

by  mortgagee, nr,  623,  624^  625 

leasehold  property  subject  to, ... .  nr,  624 

by  creditors, nr,  630,  663,  664 

how  exercised, nr,  631 

title  on,  how  acquired, nr,  638 

by  oTerseers  of  poor  and  county  supers 

intendents, it,  636 

owner  of,  may  apply  for  surplus  money, 

IT,  667 

on  mortgage  sales, it,  662 

of  bank  notes, nr,  128,  130 

by  corporations, nr,  663 

Redhook,  town  of; T,  Ap.,  104 

ii^ySe^townof, T,  Ap.,  165 

Reiniry,  for  non-payment  of  rent, it,  432 

Referees : 

in  highway  cases, m,  314,  331 

on  sale  of  lands  for  taxes, m,  357 

appointment  and  powers  of,  it,  549,  662 
T,  77,  118,  141 

interest  on  report  dt, it,  629 

trialby, T,    76 

fees  of, T,    91 

iZ^ercnctf,  of  causes, nr,  678,  T,    76 

Rearmed  PretbyUHan  chwrches : 

incorporation  of, m,  697 

[See  ReHgiom  Sodeiies.] 

Megenisof  Uimeraiiy: 

to  have  care  of  public  documents, .  m,     64 

trustees  of  state  library, m,  139 

to  appoint  a  librarian, m,  139 

non-attendance  of, ni,  422 

annual  report  to  comptroller, m,  428 

expenses,  how  paid, m,  423 

accounts  to  be  audited, m,  423 

may  send  for  persons  and  papers, .  m,  425 

may  confer  medical  degrees, m,  425 

secretary  of  state  a  regent, m,  426 

dnty  as  to  natural  history, nt,  426 

meteorology, m,  427 

to  incorporate  academiea^ m,  428 

to  inoorix>rate  colleges, m,  488 

quorum  of  the  boari, m,  489 

annual  report  to  legislaiurB, m,  4SS 

rsoord  of  charter  for  eoUegei^  *&,.  m,  488 

copy  of,  evidence^ n^  439 

care  of  ootonial  history, n^  488 

to  apportion  revenuft, m,  48i 

to  give  relief  to  aoadank^  ...««.  m,  484 

Regidar: 

to  ftiraiah  oopits  of  fDodi^ Xf,  88t 
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Segister,  amHnned:  '^ol.  Put. 

fees  for  making  searches, rr,  66*7 

fees  of;  loay  be  taxed, iv,  694 

in  chancerj  abolished, ir,  674 

to  provide  books  of  indioes, it,  437 

of  children  in  orphan  asylum,  . . . .  iy,     14 

Begisky  law,  affidavits  under, m,    62 

Begiairy: 

of  chattel  mortgages, rv,  441 

of  deaths, rv,  281,  282,  283,  284 

of  firm  names, iv,  463 

SegvlaUons  in  relation  to  canals, m,  151 

fy-'hearing  before  canal  board, m,  159 

fy-triibuneTnerU  to  counties, y,  184 

Be-ifuurance  allowed, rv,  203 

BAase: 

of  escheated  lands, m,  241 

of  one  of  several  partners, it,  460 

of  a  joint  debtor, ly,  461 

B^f  of  poor^  temporary, nr,  7,      9 

Bekgiow  meetinga : 

trial  for  disturbing, rv,    44 

costs  on  trial, iv,    44 

Bdigicns  societies,  ineorporaUon  of: 

act  of  1813, m,  687 

Episcopal  churches, m,  687,  696 

Protestant  Dutch  churches,. . .  m,  689 

other  religious  societies, m,  689 

power  of  trustees, m,  690 

revenues  limited,  . .  m,  691,  694,  696 

term  of  office  of  trustees, ....  hi,  692 

.     election  of  trustees,  m,  692}  698,  699 

salaries  of  ministers, m,  693 

annual  reports, m,  693 

forfeiture  of  franchise,  m,  694,  695,  698 

sale  of  real  estate, m,  694 

former  societies  confirmed,  ni,  694,  696 
Reformed  Presbyterian  churches, 

ra,  697 

Dutch  Reformed  church, in,  698 

certificate  of  incorporation,. . .  m,  701 
to  procure  burial  places, .  in,  701,  703 

act  amending  same,  1819, ni,  696 

1822, ni,  697 

1825, m,  698 

1826, in,  698 

1844, m,  701 

1850, ni,  702 

incorporation  of  free  churches, ....  m,  704 

Banedies,  civil, v,      2 

provisional, v,  61,  67,  59,  61,  139 

Bemitsion  qfjmea, v,  178 

of  penalties  on  canals, m,  122,  190 

under  emigrant  law, iv,  334 

Bemovai,  from  office, 

of  engineers, m,  177 

of  employees  on  canals, in,  178 

of  superintendent  of  canals, m,  187 

of  salt  springs, in,  211 

of  school  officers, m.  495 

Bemoval  of  convicts, v,  191 

Berruwai  of  remains  from  burying  grounds,  m,  746 

Bemaen,  town  of, v,  Ap.,  158 

Bensselaer,  description  of  county, . .  v,  Ap.,     67 

towns  in, v,  Ap^  129 

in  3d  judicial  district^ m,      6 

in  12th  senate  district, ui,      9 

in  15th  congress  dlstricti i^     10 

members  of  assembly  in, in,       7 

pay  of  jurors  in, lYj  601 


TdL 

BenssdaerviOe,  town  of^ t,  Apt,  128 

Bents,  how  to  be  taxed, m,  3^  376 

distress  for,  abolished, rv,  438 

re-entry  for  non-payment  of, rr,  433 

when  tenant  need  not  pay, iv,  433 

of  piers, I rr,    93 

BqxMTs,  of  brides, m,  543 

on  canals.  [See  Ocmdls.] 

Beply,  in  civil  actions, y,  44^  139  • 

B^wrts.  [See  Common  Schools,] 

annual,  of  state  officers, m,  29,    37 

of  county  treasurer, m,  340 

of  other  states,  when  evidence,  ...  y,  1 19 

of  state  lunatic  asylum, nr,     20 

trustees  of  idiot  asylum, ly,    32 

of  excise  board, ly,    55 

of  port  wardens, ;  ly,    90 

of  captain  of  port  of  New  York,  .  ly,    94 

of  law,  distribution  of, rv,  57T 

of  court  of  appeals,. ly,  592,  598 

by  referees,  interest  on, iv,  629 

of  surrogates*  fees, ly,  697 

of  county  superintendent, nr,      € 

by  banks.  [See  Banking.] 

by  insurance  companies.  [See  .fiw.  Go's,] 

Beporter,  state,  appointment  o^    ly,  592 

Beporters  for  tite  press,  immunities  of; . . .  y,  160 

Beservation.  word  defined, m,  235 

Besident  bankers  to  be  taxed, m,  355 

Besident  engineers,  how  appointed,  ....  ni^  173 

their  compensation, m,  173 

their  duties, m,  176 

removal  from  office, ly,  177 

Besident  officers  of  state  lunatic  asylum. 
[See  Lunatic  asylum.] 

Besident  physician  in  New  York, m,  386 

Besignations,  of  office, m,    35 

of  trustees  of  academies, m,  424 

of  superintendent  of  schools, nx,  451 

of  school  officers, m,  479 

Besistance  of  process, v,  164 

Beepondent: 

may  proceed,  notwithstanding  appeal 

taken, ly,  529 

Bespondentia  and  bottomry  : 

who  may  loan  money  on,. . . .  iv,  198,  203 

BestituUon  on  appeal, y,  106 

Bestoring  kidnapped  persons, ry,  522 

Besurvey  of  ioDiis, m,  129 

iilEfctm  to  appeal, v,  94^  103,  142 

Be  venue: 

deficiency  in  canal, m,  67,  106 

of  literature  fund, m,  423,  424^  434 

of  common  schools, m,  112 

fhkudson, m,  189 

Beversion: 

act  relating  to,  restricted, ly,  432 

Beview,  costs  on, y,  92,  106^  133,  143 

Bevised  Statutes: 

printing  of, lO,     53 

Bevocation: 

of  letters  testamentary, ly,  493,  503 

of  guardianship, ly,  493 

of  licenses, ry,     64 

Bew^utionary  soldiers: 

exempt  from  impriaonmenti ly,  463 

Bliinebeck,  town  of, y,  Am  104 

Bichfield,U>ymot, y,  Apu,  172 

Bichland^  town  of, , y,  Am  166 
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JHchmond,  town  of, y,  Ap.,  199 

JHchmond: 

description  of  county, v,  Ap.,    62 

towns  in, v,  Ap.,  100 

in  2d  judicial  district, m,       6 

members  of  assembly  in, m,      1 

in  Ist  congress  district, ni,     10 

in  1st  senate  district, m,      8 

exterior  line  of,  fixed, iv,     64 

preservation  of  game  in, iv,  100 

tax  on  dogs  in, iv,  107 

powers  of  constables  in, nr,  226 

to  be  reimbursed  for  expenses  as  to 
seamen, it,  292 

JUdgeway,  town  of; y,  Ap.,  209 

Biga^  town  of; y,  Ap.,  204 

Righis  of  persons  and  property, ly,  427 

Jiig?Us  of  pre-emption,  sale  of,. . . .  iv,  581,  691 

EM: 

liability  for  damages  by, m,  321 

punishment  for, ry,  281 

Sipley^  town  oi; y,  Ap.,  219 

Bivers : 

Black  river  a  public  highway,  m,  593,  602 
Saranac  river  a  public  highway,  zii,  595,  601 
Backet  river  a  public  highway,  in,  596,  698 
Moose  river  a  public  highway, . . . .  m,  697 
Indian  river  a  public  highway, ....  in,  600 
Beaver  river  a  public  highway, . . .  m,  603 
St  Begis  river  a  public  highway, . .  m,  604 
Salmon  river  a  public  highway, ...  in,  604 
Ten  Mile  river  a  public  highway, . .  in,  606 
oompanies  to  navigate,  m,  821,  829,  830 

832,  833 

refiise  of  gas  into, m,  848 

leading  from  Cayuga  lake,  dams  in,  iv,  99 
salmon,  when  not  to  be  taken, ....  iv,  100 
navigation  of, ly,  67,    60 

Roads :  [See  Btghways.] 

private,  to  canal  bridges, m,  161 

costs  for  opening, m,  312 

on  Indian  lands, rv,  380 

private,  laying  out, m,  636 

duty  of  supervisors  as  to, ... .  m,  327,  331 
plank.  [See  Plank  Boada.] 

RcHids,  bridges  and  ferries, m,  530 

highway  labor, m,  530,  532 

bridges^.*!,  i   m,  530,  533,  539,  540,  543 

549 
laying  out  roads,   m,   532,  533,  536,  539 

544 
railroads  over  highways,  m,  533,  535,  538 

repairs  of  road, m,  543 

sidewalks^ m,  644 

use  of  roads, ni,  546,  647 

encroachments, m,  646 

turnpikes,  m,  649,  565,  573,  576,  577,  679 

581,   582,   584,   586,  587,  588,  589 

590,  592 

plank  roads,   m,  549,   565,  573,  576,  577 

579,    580,  681,   582,  584,  586,  587 

588,  589,  590,  692 

inspection  of  turnpikes, in,  666 

bridge  companies, m,  667,  580,  583 

rivers  declared  highways, . .  m,  593  to  606 

rope  ferries, m,  606 

railroads,  ;..;...; m,  607  to  654 

Rockland: 

description  of  county, y,  Ap., .  54 


Rockland,  continued:                              Vol  Put. 

towns  in, v,  Ap.,  ]  07 

in  2d  judicial  district, m,  6 

in  8th  senate  district, in,  9 

in  10th  congress  district, m,  10 

members  of  assembly  in, in,  7 

preservation  of  game  in, iv,  101 

tax  on  dog^  in, rv,  107 

Rochester,  town  of, y,  Ap.,  1 1 1 

Rockland,  town  of, y, .  Ap.,  1 15 

Rod,  in  measurement, m,  866 

Rodman,  town  of, v,  Ap.,  168 

Roil,  judgment  to  be  made  up, y.  79 

Rome,  town  of, y,  Ap.)  168 

Romulus,  town  of, y,  Ap.,  197 

Rondout  creek,  cutting  ice  in, rv,  62 

Root,  town  of, y,  Ap.,  139 

Rope  ferries,  posts  for, m,  606 

Rose,  town  of, v,  Ap.,  201 

Rossie,  town  of, v,  Ap.,  161 

Rotterdam,  town  of, y,  Ap.,  134 

Roxbury,  town  of; v,  Ap.,  1 17 

Royalfon,  town  o^ , v,  Ap.,  21d 

Rubbish,  throwing  into  waters, iv,  66 

Rules,  to  plead,  abolished, rv,  690 

of  practice, y,  128 

for  justices'  courts, y,  17 

of  pleading  in  actions, y,  45^ 

Runners,  emigrant,  licenses  for,  iv,  319,  334^  339 

Rural  cemeteries,  incorporatmg  act, ....  m,  745 

how  formed, in,  746 

general  powers, m,  746 

procuring  land, m,  746,  752 

trustees, in,  747 

annual  report, in,  748 

injuring  monuments, in,  748 

exemption  from  execution, m,  748 

transfer  of  lots, in,  749 

lots  to  be  indivisible, m,  761 

vacancies  in  office, m,  752 

lands  paid  for  in  stock, m,  763 

consent  of  supervisors, in;  754 

indebtedness  may  be  funded, m,  756 

amending  original  act,iii,  751,  752,  755,  756 

Rush,  town  of, y,  Ap.,  204 

Rushford,  town  of, y,  Ap.,  214 

Russia,  town  of, y,  Ap.,  154 

Rutland,  town  o^ y,  Ap.,  168 

Rye,  town  of, y,  Ap.,  101 

Sabbath,  observance    of  Saturday  as 

such, ,  rv,  45 

Sachem  of  Stockbridge  Indians, iv,  396 

Sacondaga  river : 

preservation  of  fish  in, rv,  105 

Safety  fund.  [See  Banking."] 

Sailors,  discharge  of;   from  marine  hospi- 
tal,   rv,  332 

[See  Seamen.] 

Salaries : 

of  second  deputy  comptroller,  . . . .  m,  27 

of  attorney-generai, in,  30 

of  inspectors  of  state  prisons, . . . .  m,  30 

of  canal  commissioner, in,  31 

of  deputy  attorney-general, ni,  37 

of  messenger  to  attorney-general, .  m,  37 
of  clerk  of  commissioners  of  the  canal 

fund, in,  102 

of  state  librarian, ni,  140 

of  derk  to  contracting  board, m,  192 


642 


GENERAL  INDEX. 


Bakurieay  eoniinued:  ▼ol  Pace, 

of  state  en^neer  and  surveyor, . . .  m,    32 

of  canal  appraisors, ui,  194 

of  canal  auditor, m,  194 

of  superintendent  of  salt  springs, .  m,  212 

of  district  attorneys, ui,  336 

of  superintendent  of  weights  and  mea- 
sures,  m,  868 

of  the  judges, nr,  541 

of  registers  and  clerks, I7,  693 

of  officers  of  idiot  asylum, iv,    34 

of  officers  of  marine  hospital,  ....  iv,  31*7 

of  state  treasurer, it,  183 

of   siqperintendent   bank   department, 

IT,  168 

insurance  department, ir,  255 

of  officers  of  Clinton  prison, y,  189 

of  instructress  at  Sing  Sing, v,  192 

of  agent  of  state  prisons, y,  193 

of  principal  keepers, v,  193 

of  guards  at  state  prisons, y,  201 

of  officers  of  state  prisons,  y,  201,  203,  204 

Me  of  kmde  for  taxes,  redemption  on,  m,  342 

•  365 

lost  certificates  of, m,  343,  361 

by  order  of  chancery, m,  344 

for  new  taxes, m,  354 

on  apportionment  of  tax, m,  356 

for  unpaid  taxes, m,  362 

comptroller  not  to  be  interested  in,  m,  379 

Bakm,  town  of, y,  Ap.,  144 

BcJes  at  auciion,  duties  on, m,  659 

fictitious  or  firaudulent, m,  661 

Sake  by  executore  and  odrMnietratore,  . .  iy,  495 

505,  506,  508 
Sake: 

on  execution,  sheriff^s  deed, iy,  622 

of  property  for  liquor,  void, iy,  626 

by  order  of  surrogate, iv,  494,  499 

of  stock  on  time, iy,  110 

bills  of,  of  vessels, iy,  646 

in  partition  suits, iv,  614 

of  pre-emptive  rights, iv,  581,  591 

of  liquor  regulated, iy,    47 

of  unclaimed  baggage, iv,  524 

of  vessels,  on  demands  against  them, 

IV,  657 

reoording  certificate  of, rv,  634 

of  false  passage  tickets, y,  152 

of  slung  shot, Y,  156 

of  property  on  attachment, v,    63 

5aMna,  salt  springs, m,  206 

SaUna,  town  oi; v,  Ap.,  194 

fiatedtiry,  town  of, v,  Ap.,  157 

Sakncn  river,  a  pubKc  highway, m,  604 

Sabnon  trout,  preservation  of, rv,  105 

Salmon,  protection  of,  in  Cayuga  lake,  .  iv,    99 
SaU: 

manufacture  of,  at  Salina, m,  206 

atGeddes, m,  207 

at  Montezuma, m,  209 

at  Onondaga, m,  209 

railways  over  nit  lands, m,  210 

act  regulating  the  manufacture, ...  m,  211 
superintendent  of  salt  springs,  m,  211 

237 

his  term  of  office, m,  211 

his  compensation, m,  212 

his  powers  and  duties,  m,  213,  237 
engineers,  duty  and  pay, m,  212 


Sdtt,  conUtmed:  ▼«"-  P*«^ 

receivers,  duty  and  pay, .....  m,  212 
inspectora,  duty  and  pay,  m,  212,  222 

deputy  superintendent, m,  215 

officers  may  execute  process^  m;  232 

236 
exempt  fhnn  jury  and  mili^ 

du^, m,  235 

damages  for  land  taken  for,  . .  m,  217 

counterfeiting  brand  on  barrels,  m,  230 

companies  for  manufacture'  of^  . . . .  m,  742 

stock  when  to  be  paid  in, m,  742 

time  of  existence, m,  742 

place  of  business, m,  742 

Sofu^ord,  town  of, y,  Ap.,  182 

Sandlake,  town  of, Y,  Am  131 

Sanitary  poHee.  [See  Metropolitan  FiolieeA 

Sangerfidd,  town  of, y,  Ap.,  161 

Saranac  river,  a  public  highway,  .  m,  595,  601 

Saranac,  town  of, y,  Ap.,  150 

Saratoga,  description  of  county,  . .  v,  Apu,    58 

towns  in, Y,  Ap.,  135 

in  4th  judicial  district, m,      6 

in  15th  senate  district, m,      A 

in  18th  congress  district, m;    11 

members  of  assembly  in, m,      T 

preservation  of  game  in, iy,  103 

SarnUoga,  town  of, v,  Ap.,  138 

Saratoga  Springs,  town  o( v,  Ap.,  138 

Sardinia,  town  of, y,  Ap.,  214 

Satisfaction  of  judgments,  [See  Judgments.^ 

IY,  623 
of  mortgages  when  presumed  paid,  it,  448 
Saturday: 

Jews  exempt  from  jury  and  militia  duty 

on, nr,    45 

from  service  of  process, nr,    45 

Saugerties,  town  of, y,  Ap.,  1 14 

Savannah,  town  of, Y,  Ap^  202 

Savings  banks: 

to  report  unclaimed  deposits, .  iy,  112,  194 

penalty  for  assuming  title  of^ rv,  187 

acts  relative  to,  it,  194 

may  deposit  surplus  funds,  . .  rv,  194,  195 

deposits  by  married  women, iy,  195 

trustee  may  be  removed, iy,  195 

to  make  annual  report, iy,  I9€ 

may  be  examined, lY,  197 

Savings  by  Indians,  cared  for, iy,  394 

Scales,  hay,  to  be  erected, m,  671 

Scarsdale,  town  of, y,  Ap.,  102 

Schaghiicoke,  town  of^ v,  Ap.,  131 

Schenectady,  description  of  county,  y,  ApL,    58 

towns  in, Y,  Apu,  134 

in  4th  judicial  district, ni,       6 

in  14th  senate  district, ni,       9 

in  18th  congress  district, m,     11 

members  of  assembly  in, m,      7 

sheriff  to  attend  commenoemoit, . .  m,  422 
Schenectady  dty,  description  of,  . . .  y,  Ap.,  22B 

Schodack,  town  of; Y,  Ap.,  131 

Schoharie,  description  of  county, . .  y,  Ap.,     57 

towns  in, Y,  Api,  132 

in  3d  judicial  district, m,       6 

in  14th  senate  district, m,       9 

in  11th  congress  district, m,     11 

members  of  assembly  in, m,       7 

Schoharie,  town  of; Y,  Ap.,  134 

School: 

money,  apportionment  o(  m,  456^  618,  520 
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Schoolf  money  f  conUnued:  ▼<>>•  P«««. 

embezzlement  o^ m,  616 

portion  to  juvenile  asjlum,  . . .  v,  227 

may  be  withheld, m,  509 

officers,  election  of, m,    61 

fund.  [See  Common  School  FimcL] 
lavf,  appeals  under,  m,  440,  453,  455,  466 

491 
gospel  and  school  lots,  transferred,  m,  461 

617 

union  schools  in  cities,  &&, m,  501 

disturbaooe  in, m,  459 

district  dlerks, m,  476,  479,  525 

nautical,  in  New  York, m,  527 

fund  in  towns, nr,      2 

interest  how  applied, rv,      2 

when  and  how  loaned, iv,      3 

report  of  trustees, iv,      4 

[See  Common  achooia^  Public  insiruciion.] 

Sdiroon^  town  of, v,  Ap.,  148 

SehuyUr^  description  of  county,  . .  Y,  Ap.,     91 

in  27th  senate  district, ni,      9 

in  26th  congress  district, m,     11 

members  of  assembly  in, m,      7 

(Safettyfcr,  town  of; v,  Ap^  157 

Scientific  aocieties: 

incorporation  of; m,  705,  708,  709 

Sdrefadae^  to  revive  judgment, iv,  571 

abolished,   y,  120 

SciOj  town  of, v,  Ap.,  210 

Scipio,  town  of, v,  Ap.,  197 

Scott,  town  of, V,  Ap.,  183 

SoribOy  town  of, v,  Ap.,  165 

Sea^  goods  damaged  at, ni,  660 

Sealer: 

county,  how  appointed, m,  868 

his  duty, m,  868 

town,  appointoient  of, m,  868 

assistant,  state, m,  865 

Sealing,  may  be  by  impression, iv,  643 

Seal  of  courts,   iv,  576 

to  commissioners  of  canal  fund,  . .  m,  168 

to  bank  department, iv,  168 

to  insurance  department, iv,  253 

to  the  supreme  court, rv,  576 

Seamen's  Jund,  duty  of  health  officer, . .  iv,  291 

Seamen: 

fund  and  retreat  for  created, iv,  286 

"seamen^s  retreat,"  to  be  erected,  iv,  286 

289 
sick  and  disabled,  provided  for,  iv,  287,  292 

relatives  of,  provided  for, iv,  287 

annual  reports  to  be  made,  . .  iv,  288,  292 
Trustees  of  Fund  and  Betreat,  iv,  289,  290 
powers  and  duties  of  trustees,  iv,  290,  292 

real  estate  held  by, iv,  291 

moneys  to  be  collected  for, iv,  291 

to  pay  moneys  to  Mariners*  Family  asy- 
lum,   IV,  292,  293 

Searches,  for  IT.  8.  deposit  fimd, m,    95 

Search  warrant : 

for  property  secreted  from  creditors,  iv,  471 

for  gambling  liouses, iv,  268 

issued  by  justices  of  the  peace,  ...  it,    40 

Second  deputy  comptroller^ iii,    27 

Secretary  of  state : 

duty  under  census  law, ni,  11,    22 

as  to  state  paper, in,    36 

to  certify  statutes, ra,  63,    55 

(0  furnish  laws  to  coU<^b,  . . .  .ni,    64 


Secretary  of  state,  duty,  contwwed:  Vol.  Paim. 

to  supply  towns  with  statutes,  in,    65 

as  to  public  printing, m,    67 

to  have  laws  indexed, in,    59 

to  distribute  laws,  journals,  &a,  in,    60 

a  regent  of  the  University, m,  425 

his  office  expenses,  . .  ^ m,    34 

to  report  statistics  of  the  poor,  . . .  iv,      6 
transfer  to  insurance  department,  .  iv,  263 

fees  for  certificates, rv,  443,  447 

to  prepare  forms  for  foreign  commis- 
sioners of  deeds, iv,  443 

to  report  as  to  births,  deaths,  &c,  iv,  284 

to  distribute  court  reports, iv,  577 

Secreting  property  from  creditors, iv,  47 1 

Securities,  transfer  by  comptroller,    . . .  n^    67 
Security: 

public,  provided  for, v,  160 

on  appeals,  when  waived,  . . .  iv,  600,  682 

for  costs, IV,  96,  98,  102 

on  appeal  in  special  proceedings, . .  iv,  682 
on  appeal  in  civil  actions,  v,  96,  98,  99,  142 

Seduction,  among  the  Indians, iv,  392 

of  unmarried  women, .  .f v,  147 

Selling  adulterated  liquors,  a  misdemeanor,  rv,     54 
SetUng  real  estate,  by  executors,  . .  rv,  494,  499 

Sempronitts,  town  of, v,  Ap.,  197 

Senate,  districts  organized, in,      8 

purchases  for, ni,  109 

Seneca,  description  of  county,  ....  v,  Ap.,     67 

towns  in, v,  Ap.,  197 

in  7th  judicial  district, ni,      6 

in  26th  senate  district, ni,      9 

in  24th  congress  district, in,     11 

members  of  assembly  in, iii,      7 

town  or  county,  poor  in, iv,     10 

Seneca  Indians.  [8m  Indians,] 
Seneca  lake  and  river, 

preservation  of  fish  in, rv,  106 

Seneca,  town  of, y,  Ap.,  200 

Sennett,  town  of, y,  Ap.,  196 

Sentence  to  prison,  diminution  of; y,  204 

Separate  officer  to  act  as  surrogate,  rv,  509,  655 

566,  599 
Separate  property  of  married  women,. .  iv,  513 

614,  6]1> 

Sequestration,  for  unpaid  taxes, in,  373 

Servant  and  master, iv,  618 

Service,  of  notice,  proof  o^ rv,  646 

of  process  facilitated,  . .  iv,  264,  270,  598 

in  civil  actions,  v,  116 

of  summons  and  notice, v,     37 

and  filing  of  papers, y,  116 

Sessions:  [See  Courts.] 

certiorari  to, m,    33 

costs  on, ni,  306 

convictions  to  be  recorded, rv,    53 

may  revoke  liquor  license, iv,    53 

duty  in  cases  of  lunacy, iv,    33 

as  to  selling  liquor  to  Indians,  iv,  393 

as  to  fugitives  from  justice,  ...  y,  168 

powers  of  special,  enlarged, . .  y,  177,  246 

appeals  from, v,  177,  246,  248 

when  to  be  held, ly,  567 

jurisdiction  of;  rv,  568 

may  make  rules  of  practice, v,  178 

costs  on, V,  180 

pay  of  justices  in, y,  1S5 

terms  of,  duration  and  extension,  v,  245,  250 
when  judge  is  absent,  &&, y.  250 
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Session  Laws :  Vol.  ^f. 

to  be  furnished  to  colleges, m,    64 

to  oontain  list  of  officers, iv,  285 

to  be  furnished  to  towns, ui,     55 

to  be  indexed, in,     59 

to  be  distributed, m,    60 

Set-offs:  * 

in  suits  between  stockholders, ....  iv,  143 

on  bills  and  notes, it,  454 

of  costs  against  recovery,  ....  v,  116,  137 

of  costs  on  appeal, v,  106 

Seta&merU: 

of  treasurer's  accounts^ m,     27 

marriage,  on  alien  wife, nr,  302 

in  civil  actions,  cost  on, v,     93 

Settlers^  on  Indian  lands, ly,  361,  362,  372 

Shakers^  trusts  for, rv,  427 

limitation  in  value, it,  428 

exemption  from  military  duty, . . . .  m,  246 

Shandakin^  town  of, t,  Ap.,  114 

Shareholders,  [See  Stockholders.] 

S  haavn,  town  of, v,  Ap.,  134 

Shawangunkj  town  of, t,  Ap.,  115 

Shelby^  town  of; .  .•. v,  Ap.,  210 

Sheldon,  town  of, y,  Ap.,  209 

Shelter  Island,  town  of, t,  Ap.,     98 

Sherburne^  town  of, T,  Ap..  179 

Sfieridan,  town  of, T,  Ap.,  221 

Sher^j^ : 

duty  of,  in  elections, m,     62 

fees  for  drawing  g^nd  juries, ....  in,     71 

vacancy  in  office, in,  330 

duty  on  county  treasurer's  warrant,  m,  344 

as  to  tax  on  rents, m,  349 

as  to  debts  owing  non-residents, 

m,  352 
fees  6n  county  treasurer's  warrants,  m,  379 
duty  on  foreign  attachment,. .  m,  678,  680 
to  complain  against  gamblers, . . . .  iv,     42 

duty  under  excise  law, iv,    60 

to  arrest  drunken  persons, it,    61 

to  investigate  origin  of  flres,  .....  iv,  247 
invested  with  powers  of  coroners, .  rv,  247 

power  as  master  in  chancery, rv,  678 

to  act  as  criers, iv,  689 

duty  as  to  service  of  process, .  rv,  698,  619 

deeds  by,  on  sales  of  land, rv,  622 

duty  on  redemption, iv,  631 

as  to  homestead  exemption, . .  iv,  633 

as  to  summoning  tales, iv,  649 

as  to  demands  against  vessels,  rv,  655 

fees  in  such  cases, iv,  667 

may  return  process  by  mail, rv,  699 

certificates  of  sale  to  be  recorded,,  rv,  634 

foes  on  executions, rv,  695 

duty  on  arrest  in  civil  actions, t,     61 

proceeding's  against  on  same, y,    26 

duty  under  the  Code y,  117 

as  to  prize  fighting, v,  162 

as  to  resisting  process, y,  164 

to  organize  guard  for  jails, v,  162 

call  out  power  of  county, .  iv,  280,  y,  164 
transportation  of  convicts,. ...  T,  184,  189 

190 
Shinecock  Indians.  [See  Indians.'] 
Shingles  and  J^aves,  made  by  Indians,  nr,  388 

422 
Ships  and  vessels,  demands  against, ....  rv,  663 

nature  of  the  demand iv,  663 

lien  to  be  filed, ly,  663 


Ships  and  vessels,  continued :  ▼^oL  Ftes. 

warrant  to  enforce  it^ it,  654 

security  to  be  given, ly,  655 

duty  of  sheriif  on  warrant, it,  655 

discharge  of  warrant, it,  656 

bond  thereon  to  be  sued, rv,  €56 

costs  of  proceedings, it,  657 

sale  of  vessel, ly,  657 

distribution  of  proceeds,   iv,  658,  659,  660 

liens  upon  proceeds, rv,  66S 

contesting  claims, rr,  658 

trial  of  same, it,  659 

exceptions  and  appeal, rv,  659 

liens  may  be  assigned, it,  659 

discharge  of  liens, rr,  660 

return  of  warrant, it,  661 

Men  for  damage  done, rr,  661 

Short  measure,  In  dry  goods, m,  664 

Shorts,  measurement  of, in,  865 

Shot,  slung,  dealing  in,  forbiddeii, t,  155 

Sidney,  town  of, T,  Ap^  132 

Sight  drafts,  when  due, it,  458 

Silk,  grrowth  and  manufacture  of, m,  651 

Sinking  fund : 

deficiency  provided  for, n^  115 

revenues  increased, m,  126 

for  canal  enlargement, m,  183 

Smg  Sing  prison,  instructress  for, t,  192 

Sites  for  public  buHdings,  when  changed,  m,  333 
Six  Nations.  [See  Indians.} 
Skating  pcarks  and  sporting  grounds: 

act  for  moorporation, m,  774 

how  formed, ni,   774 

capital  stock, m,  774 

stockholders  liable, m,  775 

certificate  when  evidence, ni,  175 

board  of  directors, m,  775 

forfeiture  of  charter, m,  777 

annual  report, m,  777 

visitation, m,  177 

injury  to  property, in.  177 

Skmo  lake,  preservation  of  fish  in, ... .  it,  105 
Slaves.  [See  Fugitives  from  serviee.] 

kidnapping  on  pretence  of, rv,  522 

Slaughter  houses,  inspection  of, rv,  27 1 

Sleeping  cars,  on  railroads, m,  654 

Slips  €md  wJiarves,  use  of^ m,     84 

Shmg  shot,  dealing  in, y,  156 

SmUhfUM,  town  of, v,  Ap.,  165 

Smithtoum,  town  of, v,  Ap.,     98 

SmithviUe,  town  ot v,  Ap.,  180 

Smyrna,  town  of; y,  Ap.,  180 

Societies,  incorporation  of: 

agricultural, m,  161,  165 

benevolent, m,  106,  708^  109 

charitable, m,  106,  108,  109 

fine  art, m,  109 

historical, in,  110 

horticultural, m,  165 

literary, m.  IIO 

medical, m^  110 

missionary, m,  105,  108,  109 

religious, m,  681,  105,  709 

scientific, m,  106,  708,  109 

of  Friends,  trusts  for, rv,  42S 

Sodw,  town  of, y,  Ap.,  202 

Soldiers^  allotments, ni,     38 

Solon,  town  of; y,  Ap.,  183 

Somerset,  town  of, v,  Aps  211 

SomerSf  town  o^ t,  Ap.,  102 
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BotUhampton,  town  of, v,  Ap.,  99 

SatOhEast,  town  of, v,  Ap.,  104 

SoidhfieU,  town  oi; v,  Ap.,  100 

SouiiuAd,  town  of, v,  Ap.,  99 

5ott<Apori,  town  of; v,  Ap.,  187 

South  Sodem,  \x>wn  oiy v,  Ap^  102 

Sjjoffbrdj  town  of; v,  Ap.,  194 

Sparta,  town  of, v,  Ap.,  204 

Soearing  fish  prohihitGdj iv,  99,  105 

Special  admmstrcUor^  when  appointed, .  iy,  491 

Speciai  deputy,  to  oounty  clerk, in,  335 

Special  proceedings,  in  courts, . .  it,  650,  r,  2 

appeals  allowed  in, . .  .iv,  681,  v,  133,  182 

costs  on, IV,  682 

Special  sessions  : 

jurors  in, ni,  306 

certiorari, m,  33 

jurisdiction  enlarged, y,  177,  246 

[See  Courts,  Sessions.] 

Special  terms,  in  courts, y,  6 

order  of  business  at, Y,  71,  138 

Special  wardens : 

appointment  and  term  of  office, . . .  iy,  90 

duty  as  to  quarantine, iy,  90 

Spencer,  town  of, Y,  Ap.,  187 

Spirituous  liquors  : 

sale  of,  to  habitual  drunkards,  iy,  39,  40,  52 

to  paupers, iv,'  45,  52,  53 

to  minors, IY,  61 

to  Indiana, iy,  392 

to  intoxicated  persons, iy,  62 

on  Sunday, iv,  53,  269 

on  electbn  days, iy,  53 

sales  or  pledges  for,  void, iy,  626 

Sporting  parks,  incorporation  oi; in,  774 

Springfield,  town  of; y,  Ap.,  177 

Springport,  town  of, y,  Ap.,  197 

Springioaier,  town  of, y,  Ap.,  204 

SqtAotUrs,  in  cities  and  villages, iy,  617 

St.  Lawrence^  description  of  county,  v,  Ap.,  61 

towns  in, y,  Ap.,  161 

in  4th  judicial  district, m,  6 

in  17th  senate  district, in,  ^ 

in  17th  congress  district, ui,  11 

members  of  assembly  in,  ........  in,  7 

preservation  of  game  in, ... .  iy,  103,  105 

pay  of  jurors  in, iy,  601 

St  Lawrence  river : 

lights  on  vessels  in, iy,  57 

preservation  of  fish  m, iy,  104 

SU  Regis  river,  a  public  highway, m,  604 

Indians.  [See  Indians.] 

Stafford,  town  of, Y,  Ap.,  208 

Stages,  duty  as  to  undaimed  baggage, .  iv,  624 

Starnford^  town  of, iy,  Ap.,  122 

Stamps,  on  goods  to  be  true, .....  ui,  662,  672 

Standard  of  weights  and  measures,  in,  864,  866 

Stan/or^  town  of, •. y,  Ap.,  107 

Starkey,  town  of; Y,  Ap.,  201 

Storks,  town  o^ Y,  Ap„  167 

State,  actions  in  behalf  of; m,  26,  33 

ooflts  in, ni,  72,  74 

State  Agrictdtural  Society  : 

to  have  use  of  natural  history, ....  nz,  426 
State  assessors  : 

appointment  and  term  of  office, ...  tn,  377 

their  powers  and  duties, in,  377 

to  form  board  of  equalization,  ....  in,  376 

their  oath  and  pay, m,  378 

v.— 114 


State  canvassers:  Vol.  Fas^ 

duty  at  the  election  of  judges, . . . .  m,    46 
State  Comptroller.  [See  Comptroller.] 

State  dams,  buildings  on, m;  159 

State  debt,  for  enlargement  of  canals, . .  m,  126 
State  engineer  and  surveyor: 

his  power  and  duties, m;    31 

his  salary, m,    32 

his  office  expenses, m,    34 

duty  as  to  division  engineers, in,  173 

as  to  resident  engineers, m,  173 

to  visit  and  inspect  the  canals, m,  174 

to  have  sur\^y8  of  work  to  be  done,  m,  174 

his  annual  report, in;  177 

one  of  the  contracting  board, m,  183 

duty  as  to  salt  works, m,  223 

State  ?iaU,  offices  in, m,  105 

trustees  of, m,  130 

new  one  provided  for, m,  134 

old  one  to  be  repaired, m,  134 

superintendent  of, m,  135 

State  loans,  banks  may  take, m,  95,  187 

consolidated, m,  119 

State  Jjunatic  Asylum.  [See  Lunatics.] 
State  Medical  Society : 

Geneva  College  to  send  delegate, . .  m,  382 

N.  Y.  University  the  same, in,  383 

Albany  Medical  College  the  same, .  m,  384 

permanent  members  ol^ ui,  716 

regular  members  of, in,  767 

State  mortgages,  foreclosure  of, ... .  m,  98,  130 

Stolen  Island,  jurisdiction  over, m,      3 

Stolen  Island  sound,  fisheries  in, m,      3 

Stale  normal  school  [See  Normal  school] 
Stale  officers,  annual  reports  of;  . . .  m,  29,    37 

office  expenses, in,  34,  108,  116 

injunction  against, • .  in,    35 

printing  for, in,    67 

not  to  be  interested  in  contracts, . .  in,  303 

State  paper,  how  designated, m,  36,     68 

legal  notices  in, m,  36,    68 

State  printer,  to  print  annual  reports, . .  m,     37 

to  distribute  the  same, m,     38 

State  prison  inspectors : 

may  administer  oaths, v,  191,  196 

annual  meetings, v,  192 

may  summon  witnesses, v,  195 

not  to  inspect  county  jails, v,  186 

may  transfer  convicts, v,  191,  203 

to  appoint  an  instructress, v,  192 

a  principal  keeper, y,  193 

to  direct  contracts  for  labor, . .  y,  193,  195 

to  contract  for  labor, y,  195,  202 

may  cancel  contracts, Y,  195 

to  appoint  agent  and  warden, Y,  196 

to  approve  of  contracts, v,  197 

to  sell  useless  property, y,  197 

reports  when  to  be  made, v,  201 

separate  for  males  and  females,  v,  202 
to  direct  the  use  of  fees  from  visitors, 

V,  206 
Stateprisons: 

salary  of  inspectors, m,    30 

transportation  of  convicts, v,  189 

transfer  of  prisoners, v,  191 

agent  and  warden  of; y,  193,  194 

principal  keeper, v,  193 

oontracts  for  labor  and  supplies, ...  y,  193 

196,  197,  202 

derk  o^  his  duty, v,  196 

Digitized  by  LjOOQIC 


646 


GENERAL  INDEX. 


no  debts  to  be  contracted  for, T,  196 

sale  of  lands  belonging  to, v,  198 

interest  of  offloen  in  contracts, ....  y,  198 

deposit  of  monej  bj  agent, y,  199 

montiily  estimates  of  expense, ....  v,  199 

guards  to  be  armed, y,  201 

their  compensation, Y,  201 

thej  may  be  suspended, y,  201 

reports  when  to  be  made, y,  201 

of  male  and  female  separate^. .  r,  202 

salaries  of  offloera, Y,  201,  203 

false  swearing  by,  perjurf, ...  y,  203 

physicians,  duty  and  pay, y,  203 

term  of  sentence  diminished, y,  204 

record  of  work  to  be  kept, y,  205 

fees  from  yiditors, y,  205 

SkUe  property : 
fundis, 

transfers  of  stock,  m,  65,  66,  67,    73 

99 

deficiencies  in  reyenue, m,    67 

•     improyement  of  canal  fund,  . .  m,    67 

oostsmsiut, m,  72,    74 

power  to  borrow  money, in,    73 

loans  from  canal  ftmd, m,    75 

U.  &  deposit,  m,  76,  76,  96,  103,  110 
111,  112,  113,  114,  118,  119,  123 

state  loans, lu,  95,  119,  121 

state  mortgages, Hi,     98 

loans  to  railroads, m,  104 

treasurer's  accounts, m,  105 

purchases  for  the  state, iii,  108 

transmission  of  moneys, iii,  109 

refunding  moneys, iii,  110 

general  fund  debt^ ni,  114 

sinking  fund, in,  115 

temporary  loans, m,  117 

claims  on  canal  fund,. . . .  m,  117,  122 

unayailable  fUnds, in,  118 

state  stocks, m,  123 

enlargement  of  canals, m,  126 

lands: 

expense  of  suryeys, ....  m,  127,  128 

care  of  the  oapitol, in,  128 

conditions  in  grants, in,  129 

resuryey,   in,  129 

foreclosure  of  mortgages, ....  in,  130 

state  hall, in,  130,  134,  135 

land  under  water, m,  131,  137 

sales  of, m,  132,  133 

witnesses  before  land  office, . .  in,  133 
grants  by  oommissioners,  ....  in,  135 
Washington's  headquarters,  . .  m,  136 

138 
libraries : 

state  library,  . .  ni,  139,  140,  141,  144 

chancellor's, m,  142 

attorney-general's, in,  143 

supreme  court  library,  . .  ni,  145,  146 
als: 

appraisal  of  damages,  m,  147,  149,  151 

170 

nayigation  of, m,  149,  199 

railroads  oyer, m,  150 

rules  by  canal  board, lU,  151 

Black  Rock  harbor, m,  153 

land  for  the  enlargement,  . . . .  m,  154 

payments  for, m,  154 

maps,  plans,  &a, m,  156 


suae  property,  conHnmad:  VdLPaca. 

-  canals: 

bridges  oyer, m,  156,  ISl,  204 

tolls, m,  168,  161 

surplus  water, m,  168,  162 

derk  hire, m,  168 

rehearings, ni,  169 

buildings  on  dams, m,  160 

allowances  to  contractors^.  • . .  m,  161 

interest  of  officers, m,  163 

work  on  canals, m,  164 

auditor, m,  168,  194y  201 

contracts, m,  170,  196 

repairs, m,  172,  190 

wages  to  laborers, in,  172 

state  engineer's  duty,, m,  173 

canal  oommissionerB, ... .  m,  178,  195 
superintendents,  ...  m,  178,  179 

Oayuga  inlet, m,  179 

hours  of  work, m,  180 

enhirgement, m,  180, 198,  202 

management  of, m,  187 

frauds  on  reyenues, m,  189 

contracting  board, m,  190,  204 

abandoned  canals, in,  193 

salary  of  appraisers, m,  193 

adaptation  to  defense, m,  205 

salt: 

mai&ufacturing  regulated,  . .  • .  nx,  206 
escheats: 

f^tpUcations  on, m,  238,  240 

grants  of  lands, m,  245 

SttOe  reporter,  appointment  and  duties, .  iy,  592 

State  MoJerj  assistant  to, in,  865 

State  stocks,  issue  and  transfer  of; . .  m,  68;    99 

new  certificates  for  lost  ones, m,  123 

to  be  signed  by  canal  auditor,. ...  m,  196 
State  treasurer : 

settlement  of  his  accounts,  m,  27,  105,  123 

his  office  expenses, in,     34 

duty  as  to  state  paper, m,     36 

as  to  soldiers'  allotments, .  • . .  m,    38 

derk  hire  for, m,  71,  159 

to  appoint  a  depnty, m,     71 

fiscal  year  in  his  office, m,     71 

duty  as  to  U.  8.  deposit  Aind, .  m,  76^  113 
to  keep  accounts  of  bank  fund, ...  iy,  114 

duty  as  to  bank  securities, iy,  182 

his  salary, iy,  183 

Stationery: 

for  the  legislature, m,  63,  66,  109 

for  the  state  officers, m,  109 

for  the  canal  appraisers, m,  159 

Station  houses,  for  ^Uce  force^ iy,  272 

Statistics: 

under  the  census  law, m,     11 

under  the  school  law, m,  523 

agricultural  and  horticultural, ....  nx,  772 
of  railroads,  bridges  and  canals,. .  ni,  156 

criminal, Y,  251 

Statute  of  limitations : 

in  actions  for  causing  death, iy,  526 

demands  against  ships  and  yeeaels,  iy,  654 

661 

under  the  Code, y,     22 

as  to  real  proper^, Y,     '.^3 

in  suits  by  the  people, Y,     23 

adyerse  possession, y,     24 

in  other  actions, y,     26 

disabilities  exduded, ^,25^     28 
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SMiOeofUmikakms^eofiHmted:  ToLPue. 

when  action  is  oommenoed, •  T,  27 

effect  of  death  upon, T,  28,  133 

renewal  by  new  promifle, T,  29 

StatiUea: 

Bevised,  may  be  printed, ni,  63 

when  evidence, m,  63,  y,  119 

to  be  furnished  to  colleges, m,  64 

publication  of, m,  64^  56,  66,  58,  62 

authentication  of, m,  64 

CO  be  certified  by  secretary, m,  65 

to  be  furnished  to  towns, m,  65 

to  be  printed  in  newspapers, . .  m,  66,  62 

enactment  of, m,  68 

to  be  indexed, m,  59 

of  other  states,  how  proved,  iv,  643, 

V,  119 

Staying  proeeedinga,  on  appeal,  y,  97,  103,  143 

Stealing  railroad  UeketSf m,  648 

(rom  the  person, y,  166 

attempts  at, y,  166 

Steamboats: 

on  the  canals, m,  199 

ih&uds  in  sale  of  tickets, m,  662 

not  to  employ  the  intemperate,  . . .  m,  464 

owner  responsible  for  master,  . . . .  rv,  66 

to  take  precautious  against  fires, . .  iv,  67 

speed  of,  on  the  Hud£K>n, nr,  58,  69 

racing  prohibited, iv,  58 

owners  when  liable,.,  rv,  66,  58,  61,  62 

duties  of  masters, rv,  68,  61 

speed  on  the  Bast  river, rv,  60 

to  keep  center  of  river, iv,  60 

to  carry  life  boats, rv,  60,  61 

actions  against, rv,  60,  61 

passengers'  names  to  be  filed,  . . . .  rv,  61 

excursions, rv,  61 

ashes  not  to  be  Uirown  ftom, rv,  66 

exempt  from  pilot  laws, ly,  77 

landing  and  carrying  emigrants,  . .  iv,  312 

329,  336,  338 

unclaimed  baggage  on, iv,  623 

jSKfiom,  excess  of,  in  boilers, ly,  279 

boilers  to  be  inspected, iv,  278 

owners  to  report, iv,  278 

Stearmhipe^  fraud  in  sale  of  tickets,  . . .  m,  662 

SttpJienwn,  town  of, y,  Ap.,  132 

Stouben,  description  of  county, ....  y,  Ap^  66 

towns  in, v,  Ap.,  188 

in  7th  judicial  district, m,  6 

in  27th  senate  district^ m,  9 

in  27th  congress  district, m,  11 

member  of  assembly  in, m,  7 

preservation  of  fish, iv,  106 

iSteufcn,  town  of, y,  Ap.,  161 

StUtuHOery  town  of; y,  Ap.,  138 

/8S5triMij7,  town  of, Vi  Ap.,  197 

Sire^  crossing  raOroadSj ni,  637 

in  cities  and  villages,  digging  in, . . .  y,  157 
Stockbridge.  [Qee  Indians.] 
Stockholders: 

actions  between, iv,  154 

actions  against  in  joint  stock  compa- 
nies,   rv,  661 

administrator  liable  as, rv,  155 

list  of;  to  be  kept, iv,  155 

liability  of: 

in  agricultural  societies, .  m,  763,  767 

in  banks, ly,  132,  193 

how  enforced, ly,  154 


Stoekhciders,  continued:                           ^ol-  P«s«- 
liability  of: . 

in  bridge  companies, m,  567 

in  building  associations, in,  780 

in  chemical  companies, m,  735 

in  feny  companies, m,  814 

in  gas  oompanies, m,  851 

in  guano  oompaojea, m,  862 

in  horticultural  sooietifl^ m,  767 

in  ice  companies, •. . .  •  m,  741 

in  societies  for  improving  breed  of 

animals, m,  ^69 

in  insurance  companies,  iv,  210,  232 

240,  246 

in  library  societies, m,  844 

in  manufacturing  companies,  m,  728 

735 

in  mechanical  companies,  ....  m,  735 

in  mining  companies, m,  735 

in  navigation  companies,  m,  817,  820 

824 

in  plankroad  companies, m,  563 

in  printing  companies, m,  743 

in  railroads, m,  646 

in  raising  vessels, in,  740 

in  skating  parks^ m,  775 

in  stolen  animal  societies, . . . .  m,  846 

in  telegraph  companies, m,  721 

in  turnpike  companies, m,  563 

Stockhobn,  town  of, y,  Ap.,  154 

Stockton,  town  of, v,  Ap.,  221 

Stock-jobbing,  ads  concerning, rv,  109 

Stock,  state,  issue  and  transfer  of,  m,  64,  68 

73,  99,  123 

held  by  literary  institutions, m,  679 

false  issuing  of,  a  felony,. .  iv,  109,  y,  151 

sale  of,  on  time, rv,  110 

of  government,  held  by  banks, ....  rv,  191 

in  banks, iv,  109 

StOflen  animaisj  recovery  of: 

act  for  incorporation, ! . .  m,  844 

how  formed, mj  844 

directors, m,  845,  846 

policies  of  insurance, m,  845 

liability  of  members, m,  846 

withdrawal  of  membership, m,  847 

Storage,  goods  on,  not  to  be  pledged, ...  iv,  462 

Stratford,  town  of, y,  Ap.,  141 

Striking  out  pleadings, y,  46 

Students,  indigent: 

in  Albany  Medical  College, m,  384 

in  Geneva  Medical  College, m,  384 

in  medical  colleges, in,  431 

im  common  schools, m,  446 

in  Union  College, in,  421 

Stuffv^nt,  town  of, v,  Ap.,  127 

Submitting  a  controversy, v,  107 

Subornation  of  perjury  at  elections, . . . .  m,  42 

Subpoenas  to  be  indorsed  by  justice , . . .  m,  306 

when  not  to  be  issued,. in,  307 

travel  fees  for  serving, in,  308 

penalty  for  altering, in,  307 

for  witness  in  foreign  county, m,  326 

by  commissioners  of  pilots, rv,  81 

not  to  reaclv  certain  records, rv,  549 

Suffolk,  description  of  county, v,  Ap.,  62 

towns  in,   ^i  Ap.,  98 

in  2d  judiicial  district,  . . : m,  6 

in  Ist  senate  district, m,  8 

in  1st  congress  district, ni,  10 
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Suffolk  eouwty,  ctmHimd:  Vol.  Page. 

members  of  assembly  in, ni,  7 

exempt  from  act  to  reduce  town  ex- 
penses,   Ill,  309 

presenration  of  g^me  in, iv,  103 

BwUa: 

in  behalf  of  the  people, m,  26,  33 

costs  in, ni,  72,  74 

against  school  officers, . .  m,  461,  492,  606 

abatement  of,  with  corporations, . .  m,  674 

with  receivers, in,  674 

against  foreign  corp(»titionB, .  ni,  677,  680 

681 

bj  the  state  comptit)ller, in,  359 

against   shareholders    in  plankroad 

companies,   m,  684 

by  supervisors, m,  350 

on  bills  of  exchange  and  notes, ...  iv,  463 

against  joint  stock  companies,,  iv,  650,  652 

against  banks, rv,  561 

against  Indians.    [See  Indians.'] 

manner  of  bringing, v,  35 

time  of  bring^g, v,  22 

by  the  people, ▼,23,  92 

when  it  ia  commenced, y,  27 

effect  of  marriage  on, v,  32 

existing,  provided  for  by  the  Code,,  v,  126 

129 

SuXUvcan^  description  of  county, ....  v,  Ap.,  55 

towns  Id, v,  Ap.,  116 

in  3d  judicial  district, ni,  6 

in  9th  senate  district,   m,  9 

in  ]  1th  congress  district, iii,  11 

members  of  assembly  in, m,  7 

town  or  county  poor  in, iv,  10 

court  of  conciliation  in, iv,  607 

SvXLiva/n^  town  of, v,  Ap.,  166 

Bvmmary  proceedmga : 

for  removal  of  keeper  of  poorhouse, 

IV,  16 

redemption  by  evicted  tenant,  ....  iv,  661 

Summit,  town  of, v,  Ap.,  134 

Stanmoning  jurorSf  in  justices'  courts, . .  iv,  591 

in  courts  of  record, iv,  649 

Summons: 

against  corporations, iv,  689,  691 

service  by  publication, ....  rv,  533,  v,  38 

the  first  process  in  civil  actions,  . . .  v,  36 

notice  to  accompany,  v,  36 

service  of, nr,  689,  v,  37 

Sunday : 

process  that  may  be  served  on,  . . .  in,  236 

liquor  not  to  be  sold  on, iv,  53,  269 

observance  of, iv,  45 

St^erintendent  bank  department^ iv,  168 

[See  Banking.] 

Superintendent  insurance  department^  , ,  rv,  262 

[See  Instvrance.] 

Superintendent  of  caruUs, m,  165 

[See  Canals.] 

Stsperintendent  of  common  schools, m,  440 

[See  Common  schools^  Public  instrudion.] 

Superintendent  of  Indian  affairs,  . .  rv,  349,  350 

360,  361,  364,  367,  372,  373,  376,  389 

Superintendent  of  the  capitol, m,  128 

[See  Public  property.] 
Superintendent  of  the  poor. 

[See  County  superintendent.] 

Svperiniendeni  of  weights  and  measures, .  m,  867 

[See  Weights  and  measures.] 


YoLI 

Superintendent  public  inatruetionj  m,  607,  iv,  405 
[See  Public  instruetionj  Common  MAoob.] 

Superintendent  salt  springs, m,  211 

term  of  and  removal  from  office, . .  m,  211 

to  give  bonds, m,  211 

his  power  of  appoiBimenty in,  212 

his  powers  and  duties, * ,  m,  21S 

[See  Salt.] 

Superior  court  {See  Courts.] 

its  jurisdkMaon, ▼,     11 

number  and  election  of  judges,  ...    t,     12 

accommodations' for, y,     14 

appeals  in, ▼,     99 

Supervisors,  board  of: 

to  organize  assembly  districts,  . . . .  m;       8 

duty  on  election  of  judges, m,     46 

as  to  surrogate's  office, m,     47 

as  to  U.  S.  deposit  f\md, m,     91 

clerk  to  publish  statements, m,  316 

their  action  as  to  bridges  reviewed,  m,  317 

power  of  committees  of, m,  326 

power  to  raise  money, . .  m,  327,  630,  539 
as  to  laying  out  roads, . . .  m,  327,  331 

special  meetings  of, ni,  328 

to  publish  names  of  claimants, . . . .  m,  329 

to  alter  lines  of  towns, m,  331 

to  erect  new  towns, m,  331 

to  erect  poor  houses, in,  332 

to  erect  public  buildings, m,  333 

to  sell  county  lands, m,  333 

to  alter  site  of  public  buildings, . . .  ni,  333 

to  raise  money  by  tax, m,  333 

to  borrow  money, m,  333 

as  to  town  and  county  poor,  m,  333, 

IV,     10 
to  fix  time  of  annual  meetings, . . . .  m,  333 

to  extend  collection  of  taxes, m,  333 

duty  as  to  wild  beasts, m,  333 

duty  as  to  noxious  weeds, m,  333 

to  require  reports  from  coun^  officers, 

m,  334 

quorum  of, m,  334 

to  fix  location  of  public  buildings, .  m,  334 
to  give  salary  to  district  attorney, .  m,  336 

to  adopt  a  seal, m,  33T 

derk  of,  may  administer  oaths, . . . .  m,  337 

papers  of,  when  evidence, u\  337 

may  summon  witnesses, m,  338 

Investigations  by, m,  339 

may  administer  oaths, m,  340 

duty  as  to  tax  on  rents, m,  348 

may  renew  assessments, m,  350 

issue  tax  warrant  to  sheriff, nz,  375 

duty  as  to  plankroads  and  turnpikes, 

m,  551 
to  appoint  inspectors  of  tompikes,  m,  559 

566 

duty  as  to  bridge  companies, m,  569 

to  appoint  county  sealer, m,  868 

to  raise  money  for  the  poor, nr,      8 

to  audit  aocounts  of  superintendents, 

nr,      9 
to  limit  number  of  superintendenia,  rv, 

9,     15 
to  fill  vaoancy  in  superintendent,  . .  rv,     10 

in  county  treasurer, rv^    10 

to  fix  amount  of  official  bonds, . . . .  iv,  12 
to  support  indigent  lunatics,  iv,  24,  25,  27 
to  clothe  indigent  idiots, iv^r  32,    37 
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to  support  idiots  in  ftsylum, nr,    38 

to  sue  for  encroachments  on  river, .  iy,     72 
may  consolidate  offices  of  county  judge 

and  surrogate, nr,  609 

to  fix  transportation  of  juyenile  con- 
victs,    ▼,  184,  189 

may  improve  county  jails, v,  186 

Svperviaors: 

not  to  be  interested  in  contracts, . .  m,  303 

their  accounts  how  made  out, m,  307 

may  not  be  coun^  superintendent,  m,  325 

nor  commissioner  of  loans, ni,  327 

nor  commissioner  of  schools, m,  447 

their  compensation, m,  334,  336,  540 

to  sue  assessors  for  neglect, m,  350 

excise  bonds, iv,     53 

for  penalties  under  excise  law,  iv,     53 

duty  as  to  unoccupied  lands, ni,  360 

to  receive  school  moneys, m,  516 

embezzlement  by, m,  616 

how  to  disburse  school  moneys, ...  m,  516 

duties  as  town  superintendents, ...  ni,  517 

as  to  gospel  and  school  lots,  . .  m,  517 

as  commissioner  of  schools,  . .  ui,  618 

to  give  bonds  for  school  moneys, . .  m,  528 

Supj^emental  pleading,  when  allowed, . .  T,     50 

£h/^lemeniary  proceedings  : 

when  to  be  taken,    Vf4  83 

debtor  of  defendant  may  pay, T,     84 

examination  on, v,  85,  141 

order  of  judge  on, v,    85 

receiver  to  be  appointed, v,    85 

enforcement  of  orders,  ....  v,  86,  87,  142 

Supplies  far  state  prisons,, .  Y,  193,  195,  197,  202 

Stqfrems  oouirt  [See  Cowrts,'] 

Surety  for  administrators,  when  insolvent, 

IV,  492 
additional,  may  be  required, rv,  493 

Surgery,  practice  of.  [See  Medicine.] 

Surrogate: 

election  of, ra,  46,  rv,  509 

to  be  a  separate  officer,. ...  m,  47,  iv,  519 

555,  599 

his  salary,  how  fixed, rv,  655 

first  judge,  when  acting, .  ra,  326,  iv,  502 
county  judge,  when  acting,  rv,  486,  602,  509 

to  give  bonds, in,  340,  iv,  510 

when  witness  to  a  will, iv,  486,  698 

jurisdiction  as  to  wills, rv,  486,  566 

his  fees, iv,  499,  506,  694 

to  keep  book  of  fees, iv,  487 

to  make  report  of  fees, iv,  697 

to  appoint  special  collector, iv,  491 

when  surety  of  executor,  &c.,  doubtful, 

IV,  492 
jurisdiction  as  to  accounting, .  iv,  493,  497 
appointment  of  guardians, ...  iv,  494,  496 
sale  of  real  estate,,  iv,  494,  499,  606,  508 

surplus  moneys  on, iv,  608 

may  revoke  letters, iv,  492,  493,  498 

may  restrain  executors,  &c., iv,  497 

removal  of  guardians, iv,  495 

docketing  his  decisions, iv,  498,  627 

may  order  bonds  sued, nr,  498 

may  issue  attachments, iv,  498 

commissions, it,  501 

in  new  counties, iv,  502 

district  attorney,  when  to  act,  ....  iv,  586 
leocnrdfl  in  his  office^ it,  634 


Surrogatej  conHnued:  ^^^  P^**- 

executions  against  deceased  debtors,  iv,  634 

not  to  practise  as  attorney, iv,  590 

clerk  or  partner  when  not  to  act, . .  it,  697 

Surplus  moneys  : 

on  surrogates*  sales, rv,  608 

on  mortgage  sales, nr,  667 

Surplus  toaier  : 

on  Oswego  canal, m,  168 

at  Black  Bock  harbor, m,  162 

on  Chenango  canai, nr,  29 

Surveyor-general: 

to  preserve  canal  maps,  Ac, m,  28 

to  restirvey  public  lands, m,  129 

redemption  of  landl  sold  by, in,  132 . 

duty  as  to  escheats, m,  239 

du^  as  to  deeds  from  Indian  patentees, 

rv,  356 

Surveyors^  evidence  by, in,  870 

Surveys: 

of  public  lands,  expense  of^ m,  129 

to  be  repeated, ni,  129 

of  public  work  to  be  done, m,  174 

of  vessels  and  cargo. 

[See  Ships  and  vessds.] 

Sweairing  fcUsSj  at  elections, m,  42 

[See  Perjury.] 

Sweden,  town  of, T,  Ap.,  206 

Taghkanick,  town  of, r,  Ap.,  126 

Ibles,  jurors  how  drawn  and  summoned,  m,  649 

Tbre,  marked  on  casks,  fta,  to  be  true, .  m,  666 

Thvem  keeper,  liability  of, m,  666 

,    qualifications  of, nr,  49 

terms  of  licenses  to, rv,  49 

give  bond  to  excise  board, iv,  49 

keep  accommodations, nr,  49 

must  erect  a  sign, iv,  49 

not  to  sell  liquor  on  trust, nr,  60 

on  Sunday  or  election  day, iv,  63 

[See  Innholder,  Excise.] 

TaaaHon  and  assessment, m;  342 

acts  to  equalize, m,  343,  348.  376 

aliens  when  liable, nr,  303 

appeal  from  assessment,  m,  305,  350,  378 

apportionment  among  owners,  m,  344,  355 

among  counties, m,  358 

assessors,  state,  their  duty, m,  377 

assessments,  to  be  sworn  to, m,  350 

may  be  reviewed, m,  350,  376 

banks  subject  to, in,  355,  iv,  151 

bankers,  non-resident, m,  355 

board  of  equalization, m,  376 

bridges  liable  to, m,  571 

corporations  subject  to, in,  373 

debts  due  non-residents,  . . . .  m.  361,  355 

division  of  towns, m,  360 

equalization  of, m,  376 

exemptions  fVom,  m,  682,  767,  iv,  406,  417 

Indians  when  subject  to, iv,  300 

insurance  companies  subject  to,  . . .  nr,  242 

244,  248 

lands  of  non-residents, m,  357 

unoccupied, in,  358 

plankroads  and  turnpikes  subject  to,  m,  664 

rents  to  be  taxed, m,  348,  376 

review  of  assessments, m,  350,  376 

state  assessors, m,  377 

Taooationof  costs: 

of  clerks'  and  registers*  fees, it,  694 
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appeal  from, iv,  694 

of  district  attorneys'  costs, v,  180 

of  surrogates'  costs, iv,  506 

[See  Ac^'usiment.] 
Jhxe8j  and  the  collection  of  them: 

amusements  when  subject  to, v,  212 

benefit  of  seamen, ly,  291 

canceling  of^  bj  comptroller, ui,  361 

certificates  of  sale  when  lost, m,  343 

new,  when  to  issue, m,  134 

when  endenoe, iv,  644 

collection  of,  may  be  extended,  m,  333,  363 

of  persons  removed, in,  344 

firom  debts  and  assets, m,  346 

hy  warrant  to  sherift; ni,  376 

coUectors'  duty, m,  308 

their  compensation, ni,  309,  318 

default,  losses  bj,  how  charged,  . .  m,  361 
defaulting   collectors,  proceedings   a- 

gainst, m,  3*79 

dog,  how  collected  and  paid,,  iv,  107,  108 

interest  on  unpaid  taxes, m,  361 

interest  of  officers  in  sales, m,  379 

overc^rged  to  be  refunded, m,  362 

redemption  on  sales,  in,  342,  347,  366,  366 

IV,  626 
sales  for  unpaid,  m,  344,  347,  364,  367,  362 

may  be  canceled, ni,  133 

sequestration  against  corporations,  m,  373 
warrant,  when  to  issue  to  sheriff .  m,  375 
Ibxaaiea: 

when  to  be  canceled, in,  133 

new  certificates  to  issue, ni,  134 

comptroller  not  to  be  interested   in, 

m,  379 
Taaehen.  [See  Comrmm  schoola.'] 

in  idiot  asylum, rv,  31,  32 

Aom^  exempt  from  execution, iv,  626 

Tdegraph : 

lines  may  be  constructed, m,  719 

injuries  to,  punished, m,  719,  721 

act  for  incorporation  of, m,  719 

how  formed,  m,  719,  723,  726 

holding  property, m,  720 

appraising  damages, m,  720 

liability  of  stockholders, .  m,  721,  726 

divulging  messages, m,  722 

transmission  of  despatches, m,  722 

extension  of  lines, m,  723,  726 

exemptions  of  operators, ii^  726 

reports  of  cost  to  be  made, m,  724 

to  receive  despatches, m,  722 

corporate  powers  extended, m,  726 

certificate  of  extension  to  be  filed, .  m,  726 
applicable  to  existing  companies, . .  m,  726 

fmporary  rdief  of  poor, iv,      9 

Temporary  loans  hy  the  BiBitey.  m,  73,  117,  118 

Journey  by  curtesy.  [See  Curtesy.] 

Tbnani: 

when  not  liable  for  rent, rv,  433 

may  redeem  demised  premises,  ...  iv,  661 

Jknder,  pleaded  in  ejectment, iv,  608 

Ten  Mk  river^  a  public  highway, m,  606 

Tsrm  ofcof^kummii  in  stateprion, v,  204 

jynnao/ court: 

of  oourt  of  appeals,  rv,  637,  666,  669, 

of  supreme  court,  iv,  636,  688,  661,  619 

V,      6 


Jhrma  of  court,  conimued:  y<A,  Pica. 

c^  circuits,  IV,  630,  632,  636,  638,  661,  682 

of  oyer  and  terminer, .  rv,  636,  638,  v,       7 

of  county  courts, iv,  686,  v,     10 

of  courts  of  sessions^ v,  246 

of  N.  Y.  superior  court, v,    12 

of  N.  Y.  common  pleas, v,    1) 

may  be  extended, v,  250 

Territorial  adminitiraiion. m,      1 

TMimony,  [See  Evidence!] 

before  canal  board, ni,  162 

municipal  bodies, hl  304 

regents  of  the  ITniversi^,  . . .  m,  426 

under  the  judiciary  act, it,  679 

on  interrogatories, iv,  579 

on  commission, rv,  683,  646 

in  justices'  courts, iv,  641 

of  adverse  party, nr,  642,  v,  112 

Theatres: 

taxed  for  juvenile  asylum, t,  213 

to  be  Ucenised  annually, y,  212 

ThistUs,  [See  Canada  ThisOes.] 

^  Three^f^  being  present^"  evidence  oi^  m,    58 

l%rowing  rubbish  in  waters: 

vessels  liable  for, it,    66 

Tickets: 

fhiud  in  sale  of, m,  962,  t,  152 

nulroad  tickets  defined, m,  649 

TlconderogOf  town  of, v,  Ap^  146 

Timber.  [See  Ec^ts.] 

cm  Indian  lands, iv,  388,  408^  423 

Time: 

of  commencing  actions, ▼,    22 

as  to  real  property, t,    23 

other  actions, t,    26 

of  appealing, v,    95 

computation  of, T,  116 

a: 

description  of  county, v,  Ap.,    66 

towns  in, v,  Ap.,  186 

in  6th  judicial  district, m,       6 

in  24th  senate  district, m,      9 

in  26th  congress  district, m,     11 

members  of  assembly  in, m,      7 

Tlo^o,  town  of, V,  Ap.,  185 

derived  through  aliens, m;  242 

to  railroad  lands, m,  613,  615 

at  mortgage  sale,  how  acquired, ...  iv,  664 
plea  of;  in  justice's  court, t,    15 

Tods: 

on  Oneida  lakecanal, in,  106 

on  canals,  remission  o£, ^.,,.  m,  122 

on  Chenango  canal, m,  1 58 

plankroads,  exemption  fh>m,    ....  ni,  677 

on  turnpikes,  Uie  same^ m,  57) 

rate  of,  on  i^ankroads, m,  680 

railroads,  chargeable  with, nt,  629 

abolished  on  railroads, ni,  639 

Tbmpkins: 

description  of  county, r,  Ap^    65 

towns  in, ▼,  Ap.,  184 

in  6th  judicial  district, in,      6 

in  24th  senate  district, lo,      9 

in  26ih  congress  district, m,    11 

members  of  assemby  in, m,      8 

IbmpMns,  town  of; r,  Ap.,  Ill 

Tmawanda  reeervaiionf rv,  418 

[See  JmImml] 


Digitized  by 


Google 


GENERAL  INDEX. 


651 


ToL  Pue. 

Jhob  exempt  fVom  ezecation, nr,  626 

Tbwn  occounts ; 

audit  of, m,  302,  304,  318,  323 

Tbwn  assesaors : 

daasification  of; m,  304 

oaths  bj, m,  350 

Ibwn  audUors: 

additional  powers, m,  323 

as  to  damaged  bridges, m,  543 

to  examine  certain  accounts, it,      8 

annual  return  of  poor,  relieved, . . .  rr,      8 
make  estimates  for  relief  of  poor, .  iv,      8 

fbwnderk: 

duty  at  election  of  justices, ni,    39 

fbes  for  drawing  jury, m,  317 

aUowance  under  school  law, m,  449 

duty  under  school  law, m,  4*71,  517 

rate  of  compensation, m,  540 

accounts  to  be  filed  with, iy,      8 

bonds  ofoverseersofpoor  filed  with,  nr,    14 
duty  as  to  mechanics'  liens, . .  ir,  676,  677 

Town  cfuxrge : 

children  in  orphan  asylum, it,     14 

lunatics  in  state  asylum, i^v  26,    27 

idiots  in  asylum, ir,  38,    39 

expense  of  excise  board, i^i  46,    48 

insurance  of  public  buildinga,  ....  rr,  199 

Ibwn  meetings: 

canvass  of  votes  at, m,    39 

when  to  be  held,...  m,  43,  298,  299,  322 
power  at,  to  reduce  officers, . .  m,  304,  311 

to  appropriate  funds, iv,      2 

when  h^d,  liquor  not  to  be  sold, . .  rv,     53 

among  the  Indians,  iv,  345,  353,  356,  358 

383,  385,  418 

IbwHoffioera: 

oath  of  office, m,  300 

audit  of  accounts, m,  302,  304,  307 

act  to  reduce  the  number, m,  304 

to  reduce  town  expenses, m,  304 

per  diem  allowance,  when, in,  307 

rate  of  compensation, m,  540 

fbwna: 

to  be  furnished  with  statutes, m,    55 

houses  to  be  erected, ni,  310 

commissioners  of  deeds  abolished  in,  m,  302 

canvass  of  votes  in, m,    39 

boards  of  health  in, ni,  401 

and  county  poor, m,  333 

lines,  how  altered, m,  331 

new,  may  be  erected, mj  331 

poor  in.  [See  Foot.] 

may  recover  expenses  for  removal  of 

lunatics, iv,    27 

licenses  to  sell  liquor  in, iv,    47 

fbwntt  aHea  and  viBagea, m,  298 

town  meetings, m,  298,  299,  322 

oaths  of  officers, m,  298,  300 

fire  companies,  . . .  •  m,  299,  300,  309,  320 

division  fences, m,  300 

election  of  mayor. m,  301 

commissioner  of  deeds, m,  302,  319 

town  accounts,,  in,  302,  304^  311,  318,  323 

interest  in  contracts, m,  303 

town  houses, in,  310 

election  of  recorders, m,  320 

mobs  and  riots, m,  321 

vacancies  in  office, m,  322 

publio  amusements, m,  323 


Toll 

Ibwn  aeaieTt  appointment  and  duty, . . . .  m,  868 

Ik-ade: 

acts  concerning, m,  655 

auctions, . . . .  m,  656,  658,  659,  661,  665 

bills  of  lading,  false  issue  of; m,  669 

barrels  for  produce,  size  of, m;  671 

barrels  of  flour,  marks  on, . .  •  i . . .  m,  665 

baled  hay  to  be  marked, m,  671 

frauds  in, m,  671 

bottles,  marks  on, m,  661,  670 

culture  of  silk,  premium  on, m,  657 

flour  barrels,  marks  on, m,  655 

finauds  hi  sale  of  dl, m,  655 

in  auction  sales, ....;.. .  m,  661,  666 
in  stamps  and  labels,. . . .  m,  663,  672 
in  brands  or  trade  marks,. . . .  m,  672 

in  weight  or  tare, m,  666 

in  warehouse  receipts, m,  667 

in  bills  of  lading, m,  669 

hotel  keepers,  liability  o^ m,  666 

inspection  laws  repealed, m,  658 

marks  on  mineral  bottles,....  m,  661,  670 

on  flour  barrels, m,  655 

measure  of  dry  goods, m,  664 

oysters,  sale  of;  by  the  keg, m,  668 

trade  marks  protected, m,  672 

warehouse  receipts, m,  667,  669 

J^ade  marks,  fraud  in, m,  672,  663 

Transcript,  of  records, iv,  588 

of  judgments,  ....  rv,  477,  546,  547,  693 

T,    79 

transfer: 

of  state  stocks, m,  64^    65 

iW>m  old  to  new  courts, .  iv,  573,  577,  586 

of  fhnds  in  court, rv,  594 

of  prisoners  fh>m  prison  to  prison, .  v,  191 
of  Juvenile  delinquents, v,  211 

Jhrnsmission,  of  public  money, m,  109 

l^anapartation: 

companies  for,  to  Aimish  names, . .  iv,  621 
cannot  seU  or  hypothecate  goods, 

IV,  462 

of  emigrante  regulated, iv,  320,  336 

of  juvenile  delinquents* v,  184,  189 

of  convicte  to  state  prisons, . .  v,  189,  190 

Jiravders: 

accommodations  for,  in  tavwna, . . .  iv,    49 
among  the  Indians, rv,  351 

n-avd/eesj  for  serving  subpconas, m,  308 

jRreaswrer  of  sUxU:  [See  iSitote  ireomrsr.] 

accounts,  how  settled, .. .  m,  27,  106,  123 

office  expenses, m,    34 

duty  as  to  state  paper, in,    36 

as  to  soldiers'  allotments, m,    38 

derkhire, m,  71,  159 

to  appoint  a  deputy, in,    71 

fiscal  year  in  his  office, ...•.m,    71 

duty  as  to  XJ.  S.  deposit, m,  76,  113 

his  salary, nr,  183 

JVeomrer ;  [See  Oowniy  frieoMirer.] 

of  idiot  asylum.  [See  Idiot  <wyfctm.] 

of  lunatic  asylimu  [See  LmuUic  asyhMi.'] 

among  Indians, rv,  384 

Treaties,  with  Indians, rv,  369,  371 

jTVeef,  penalty  for  defacing, iv,  617 

TVenton,  town  of, v,  Ap.,  158 

J^'espass: 

by  excursionists, •....  rv,    62 

in  huntmg  and  fishing, rv,  106 
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oa  lands  sold  by  state, it,  616 

in  cities  and  villages, it,  617 

on  Indian  lands,  . .  it,  359,  380,  382,  390 
391,  401,  417 

wanton  mischief, m,  617 

on  city  lots, t,  157 

on  streets  and  STenues, t,  157 

JHal: 

place  of,  by  consent, it,  589 

without  a  jury, it,  679,  t,     74 

place  of,  against  public  officers, ...  it,  647 

place  of, T,     33 

how  place  otj  changed, t,    34 

deAned, t,    68 

by  jury, t,    72 

by  referees, T,     76 

new  trial, t,    74 

exceptions  on, t,     75 

of  indictments  for  libel, T,  157 

for  bribery, t,  160 

for  nuisance, t,  170 

of  conTicts  in  prison, t,  171,  172 

minutes  of,  by  district  attorney,  ...  t,  173 
of  issues, T,    70 

fHbwuU  of  condUatum.  [See  Ckmrts.'} 

Trmiiy  Ghurch.  [See  Corporations,'] 

l^otqabwgh^  town  of; T,  Ap.,  188 

l^noutj  preservation  of, it,  98,  105 

JVwy,  description  of  city, T,  Ap.,  229 

speed  of  steamboats  oi^>osite,. ...  it,  59 
fraudulent  debtor  act  extended  to,  it,  482 

Jhiant  children: 

when  to  be  arrested,  and  by  whom,  rr,  16 
place  to  be  provided  for  them,  ....  it,  17 
to  be  employed  and  educated,  ....  it,    17 

expenses  of, it,    17 

tax  for  support  of) it,     17 

fhmAis,  unclaimed, it,  523 

Thist  con^MMteA,  court  fund  In, it,  595 

Jhuitees: 

of  churches,  powers,  duties,  Ac., . .  .m,  690 

692 

costs  against, t,     92 

of  idiot  asylum.  [See  Jdiot  asylum.] 

of  academies, m,  418,  424,  422 

of  the  capitol, m,  185 

of  manufacturing  companies, m,  713 

among  the  Indians,  it,  356,  357,  358,  383 

404 

on  foreign  attachment, it,  475 

may  be  petitioning  creditor, it,  482 

may  impeach  assignments, it,  483 

of  absconding  and  other  debtors, . .  it,  480 
powers  of,  declared  and  extended,  it,  483 

when  liable  as  stockholders, it,  155 

of  property  of  insolTent  insurance  com- 
pany,    it,  243 

of  seamen's  fund,  retreat  [See  SeamenJ] 

Jhutees  of  orphan  asylums  : 

may  bind  out  children, i^f  13,     14 

may  contract  for  care  of, it,     14 

to  keep  certain  records, .it,     14 

Jhutees  of  school  districts  : 

[See  Common  schools.] 
to  omit  paupers  from  returns, it,      4 

Jhtstees  of  villages  : 

not  to  be  interested  in  contracts, . .  m,  303 

investigation  thereof, m,  304 

power  of  oommittees, m,  304 


Ihtats:  VoL  ¥u» 

for  Shakers  when  valid, it,  427 

Society  of  Friends, it,  426 

for  educational  and  other  purposes,  it,  429 

431 

to  incorporated,  colleges,  Ac, it,  429 

to  cities  and  villages, it,  430,  431 

for  common  schools, it,  430,  431 

duration  of  certain  ones, it,  430 

to  be  Tslid  as  oonTeyanoes, it,  430 

accumulation  of  income^  ....  it,  430,  432 

diminution  in  principal, rr,  431 

Truxtan,  town  of; t,  Ap.,  182 

TuUy,  town  of, T,  Ap.,  193 

TSirin^  town  of, T,  Ap^  167 

Tuimpihc  roads : 

when  to  become  highways, m,  549 

act  for  incorporation  of; m,  549 

width  of  them, m,  559 

inspectors  of; m,  559,  566 

outer  limits  of  road, m,  576 

companies  may  consolidate, m,  676 

exemption  from  tolls, m,  577 

taxation, m,  582 

appeals  to  supreme  oourt, m,  579 

highway  labor  on, m,  681 

surrender  of  franchise, m,  582 

relaid  with  stone  and  gravel, m,  682 

forfeiture  waived, m,  583,  687 

suits  against  stockholders^ m,  684 

incroachments  on, m,  686 

running  gates, m,  686 

proof  of  incorporation, m,  587 

annual  report  of, m,  588 

stockholders  when  directors, m,  588 

sale  of  road  for  debt, m,  589,  592 

may  construct  branches, m,  590 

may  extend  line, m,  590 

may  alter  route, .' m,  590 

confirmation  of  charters, m,  592 

when  crossed  by  railroad, m,  638 

to  destroy  noxious  weeds,  Ac, ....  it,  426 
Tkiscarora  Indians.  [See  Indians.] 

Thoo-third  vote^  evidence  of, m,    65 

T^one,  town  of, m,  Ap.,  188 

Ulster: 

description  of  county, t,  Ap.,    64 

towns  in, t,  Ap.,  Ill 

in  3d  judicial  district^ m,      6 

in  10th  senate  distric^ m,       9 

in  13th  congress  district, m,     10 

members  of  assembly  in, m,      8 

town  or  county  poor  in, rr,     10 

pay  of  jurors  in, rr,  601 

Ulysses,  town  of, t,  Ap.,  184 

VhadiUa,  town  of, t,  Apu,  ni 

Unauthorized  banking, it,  112 

[See  Banking.] 
Unclaimed : 

freight  and  baggage, m,  661,  it,  623 

owners'  names  to  be  kept  and  published, 

it,  523,  524 

to  be  sold, it,  524 

lien  on, it,  524 

express  freigfaty  how  disposed  oC; . .  it,  525 

dividends  and  deposits, it,  111 

CTfuisrta/Etfi^A,  to  be  filed, t,  118 

Underwriters^    to   elect   commiauonera   of 
pilots, nr,    77 
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professorshipB  endowed, m,  420 

funds  for  library, m,  421 

indigent  students  in, m,  421 

number  of  trustees, in,  421 

gaming  prohibited, , m,  422 

Bheriff^s  duty  at  commencement, . .  m,  422 

Union  free  acfuH^s, m,  500,  505 

Uhion^  town  of, y,  Ap.,  180 

Union  Fofe,  town  of; v,  Ap.,  104 

Zhiited  States  depoeitSj  accepted, m,     75 

commissioners  of,  to  be  appointed, .  m,    77 

loan  o£  regulated, ni,     77 

income  appropriated, ... .  m,  96,  113,  118 

time  of  loan  extended, m,  107,  117 

sale  of  mortgaged  premises, m,  1 10 

mortgages  where  deposited, . .  m.  111,  121 

copy  when  evidence, m,  111 

commissioners  to  give  certifloates, .  m,  111 

to  have  charge  of  lands, m,  112 

principal  may  be  reloaned,  .......  m,  112 

separate  account  to  be  kept, m,  113 

commissioners  to  keep   separate   ao- 

oounts, m,  114 

to  be  invested  in  state  stocks,  ....  m,  117 

loan  of,  consolidated, m,  119 

law  extended  to  former  loans,  ....  lu,  123 

duty  of  comptroller  as  to, m,    91 

commissioners  may  be  removed,  . .  m,    94 
United  States: 

records  of  court,  when  evidence, . .  rv,  641 

documents  in  departments, rv,  641 

juvenile  delinquents, y,  228 

Uhiversi^.  [See  Regents  of  University.'] 

of  New  York,  medical  diplomas  by,  ni,  382 

delegate  to  state  society, m,  383 

acts  relative  to, in,  416 

non-attendanoe  of  regents, m,  422 

report  of  regents, in,  423 

Unlawful  assemblagesj  what  are, rv,  281 

Unsound  hanking, iv,  180 

XfrbaikO^  town  of, v,  Ap.,  188 

Usury: 

corporations  may  not  plead, in,  681 

what  constitutes, iv,  459 

plaintiff  witness  when  pleaded, . . .  rv,  459 

discovery  compelled, rv,  460 

penalty  against, iv,  460 

contracts  for,  void, iv,  460 

grand  jury  to  be  charged  concerning, 

IV,  460 

false  swearing,  perjury, rv,  460 

UUca,  town  of; y,  Ap.,  158 

Vacancies: 

in  office  from  death, m,     26 

in  office  of  canal  commissioner, . . . .  m,    29 

when  filled  by  governor, ni,  34,  330 

in  justices  of  the  peace, in,  40,  322 

in  office  of  mayor, ...    m,  302 

imder  act  to  reduce  town  eirpenses^  m,  317 

in  office  of  county  superintendent,  in,  330 

rv,  6,  10,    12 

of  sheriff^, m,  330 

of  county  treasurer, .  in,  331,  rv,     10 
of  clerk  of  school  district,  . . .  m,  476 

in  school  offices, m,  479,  495,  524 

in  representation  at  lunatic  asylum,  iv,    25 

in  exdse  board, iv,    46 

in  commissioners  of  pilots, iv,    77 

v.— 116 


Vacancies,  continued : .  ▼oL  Page. 

board  of  metropolitan  police, iv,  260 

in  metropolitan  police, iv,  261 

Vacating: 

order  of  arrest, y,    66 

order  for  injtmction, y,    61 

attachment, v,     66 

Vacation,  entering  judgment  in, iv,  691 

Vaccinaiion,  general,  provided  for, m,  414 

Vagrant : 

disguised  men  so  deemed, rv,  279 

idle  and  truant  children, rv,     16 

Vakiaiion: 

of  real  and  personal  property, ....  m,  343 

when  may  be  reduced, m,  374 

for  school  tax, m,  465 

Variance  in  pleadings, y,    48 

Venice,  town  ot; y,  Ap.,  196 

Venison.  [See  Oame.] 

Venue: 

in  trial  of  nuisances, m,  403 

in  transitory  actions, rr,  684 

when  by  consent, iv,  689 

in  actions  on  the  case, rv,  619 

agiunst  public  officers, iv,  64^7 

in  civil  actions, y,    33 

Verdicts: 

in  actions  on  bills  and  notes, iv,  454 

interest  on, rv,  629,  y,    91 

when  general  or  special, y,    72 

derk  to  enter, y,     72 

Verification  of  pleadings, iv,  641,  y,    45 

Vernon,  town  of, y,  Ap.,  168 

Verona,  town  of, v,  Ap.,  168 

Vessels: 

subject  to  quarantine, m,  380,  388 

inspectors  of,  in  New  York, m,  387 

at  quarantine, m,  390,  404^  iv,     90 

at  quarantine,  how  designated,  ...  m,  391 

removal  to  quarantine, m,  405,  412 

companies  for  raising, m,  740 

from  southern  ports, m,  380 

from  infected  places, m,  392 

sailing  coastwise, m,  381 

in  New  York  harbor, rv,    66 

at  anchor,  must  have  lights, rv,     67 

sailing  at  night  must  hftve  lights,  .  rv,    67 

names  to  be  on  lighters, rv,    68 

sunken,  in  harbor  of  N.  Y^ iv,     71 

berths  for  certain  packets, iv,    86 

duty  of  owners,  masters  and  consignees 
as  to,  in  unloading  rubbish  and  bal- 
last,   ly,    66 

to  pay  passenger  money,  iv,  307,  310 
to  report  emigrants, ....  iv,  309,  324 
to  give  bond  for  each  passenger, 

rv,  327,  331 

rate  of  commutation, rv,  333 

duties  of  port  wardens  as  to,  iv,  87  to    90 

surveys  of,  by  whom  made, rv,    88 

to  enter  certain  slips  when, ly,    92 

wharf,  rent  oi^ iv,     93 

pay  hospital  tax, rv,  291 

carrying  emigrants,  acts  relative  to,  rv,  304 

309,  310,  311,  313,  321,  322,  323,  325 

329,  331,  334  238 

liable  for  penalties  on  master,  iv,  311,  321 

330 
when  goods  on  board  attached, . . .  ly,  479 
demands  against,  how  collected, . .  rv,  653 
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VesaOSy  contifiued:  Vol.  Pace, 
lien  on,  how  created,  enforoed  and  dis- 
charged,   lY,  654  to  661 

costs  on, rv,  651 

may  be  sold  when, iv,  657 

proceeds  of  sale  of  distribution  of,  ir,  654 

660 
damages  caused  by  mismanagement  of) 

IV,  661 

bills  of  sale  of,  how  proved, rv,  646 

mortgage  on,  evidence  of, rv,  646 

damages  to,  how  ascertained,  .  rv,  87,    88 

not  to  be  moored  to  buoys, iv,     68 

Vestai,  town  of, v,  Ap.,  180 

Veteran,  town  of, v,  Ap.,  185 

Vice'ChanceUor  : 

powers  of,  vested  where, iv,  637 

Tfefor,  town  of; v,  Ap.,  199 

Vietory,  town  of, v,  Ap.,  195 

Vienna,  town  of; v,  Ap.,  158 

ViUagettf  dtiea  and  towns, ni,  298 

ViOages: 

trustees  not  to  be  interested  in  contracts, 

ni,  303 

investigation  of  contracts, iii,  304 

firemen  in, m,  202,  309,  320,  811 

amusements  in, in,  323 

taxes  and  assessments  In, m,  344 

boards  of  health  in, m,  401 

adulteration  of  milk  in, m,  415 

cemeteries  in, m,  751 

trusts  for, iv,  430 

squatters  in, iv,  617 

truant  children  in, iv,     17 

licenses  to  sellliquor, iv,    47 

mechanics' liens  in, iv,  669 

act  for  incorporation  of, m,  789,  810 

requisite  population  and  territory, 

m,  789 

notice  of  application, m,  789 

court  of  sessions  may  incorporate, 

m,  791 
vote  of  inhabitants  thereon, . .  m,  791 

elections  of  officers, m,  792 

officers  enumerated, m.  793 

resignations  and  vacandes,. . .  m,  794 

raising  money  by  tax, in,  794 

accounts,  how  audited, m,  796 

and  paid, m,  797 

debt  and  borrowing  money,  . .  m,  798 

sidewalks  and  roads. m,  798 

collection  of  taxes, ni,  799 

annual  statement  of  expenses,  m,  800 

duty  of  president, m,  800 

of  trustees,   m,  17,  53,  309,  310 
800,  810 

of  assessors, m,  803 

of  collector, ni,  804 

of  treasurer, m,  804 

of  derk, m,  805 

of  fire  wardens, ni,  806 

of  street  commissioners, .  m,  806 

of  pound-master, m,  807 

dissolution  of  charter, m,  809 

actions  for  violating  ordinances,  m,  811 
act  amending  original  act, ....  m^  810 

VtOenava,  town  of; v,  Ap.,  219 

Vioknee  on  election  day,  punishment  of;  iv,  269 
VisUaJtUm: 

of  medical  colleges, m,  430 


ViaUaiion,  continued:  VoLPAga. 

of  plank  roads  and  turnpikes,  . . . .  m,  564 

of  bridge  companies, m,  572 

of  New  York  juvenile  asylum, ....  v,  226 

Visitoriai  power  : 

of  superintendent  of  public  instruction, 

IV,  405 

Visitors: 

to  common  schools, m,  443 

at  state  prisons,  fees  from, v,  205 

Void: 

securities  for  liquor  sold  cm,  trust, . .  rv,  60 
reservations  of  rent,  Ac,  by  aliens,  iv,  294 
sales,    assignments    and   pledges    for 

liquor, iv,  626 

f,  town  of, V,  Ap.,  165 

assigrnnerUs,  how  made, iv,  484 

inventory  to  be  made, nr,  484 

assignee  to  give  bond, iv,  484 

duty  of  county  judge, iv,  485 

to  be  recorded, rv,  485 

Volunteers  to  quell  insurrection, v,  165 

Voters,  at  school  meetings, m,  445,  475 

may  be  challenged, in,    46 

Votes: 

how  canvassed,^. m,  39,  44,  60,    51 

two-third,  how  evidenced, m,    65 

by  proxy  in  insurance  compaoies, . .  iv,  215 

Voting : 

fraudulently  at  elections, m,    42 

by  convicts  for  crime, ni,    46 

"Wager.  [See  GavnbUn/g.'l 

Wages,  on  public  work  secured, m,  172 

of  minors, iv,  517 

Wakott,  town  of, v,  Ap.,  201 

Wales,  town  of, v,  Ap.,  212 

WailkiU,  town  of, v,  Ap-,  108 

WaJUton^  town  of, v,  Apw,  117 

Wanton  mischief,  penalty  for, iv,  617 

Warden,  port,  duty  as  to  goods  damaged  at 

sea., m,  660 

[See  Port  wardens J\ 

of  state  prisons,  salary, v,  193 

Warehouse  receipts,  frauds  in,. . . .  in,  667,  669 

when  transferable, in,  668 

Warehouse  keeper,  cannot  sell  or  hypothe- 
cate,   IV,  462 

Warrants: 

for  seizure  of  gambling  property,. .  iv,    41 

42 

of  arrest  by  district  attorney, v,  169 

in  dvil  actions  when  to  issue,  ....  iv,  472 

against  fraudulent  debtor, iv,  415 

Warren: 

description  of  county, v,  Ap,,    60 

towns  in, v,  Ap.,  144 

in  4th  judicial  district, m,      6 

in  16th  senate  district, m,      9 

in  16th  ooDg^ress  district, m,    11 

members  of  assembly  in, m,      8 

preservation  of  game  in, iv,  103 

Warren,  town  of, v,  Ap.,  154 

Warrensburgh,  town  of, v,  Ap.,  144 

Warsaw,  town  of, v,  Ap^  206 

Warwick,  town  of, v,  Ap^  108 

Washington : 

description  of  county, v,  Ap,    6^ 

towns  in, T,  Ap.,  142 

in  4th  Judicial  district, n:^     ^ 
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Washington  cowaty^  conAmtied^  ^^  P*ce. 

in  12th  senate  dUtrict, m,      9 

in  15th  congress  district, m,     10 

members  of  assembly  in^ in,      8 

Waahingtan,  town  of, Y,  Ap.,  104 

Washington's  fteadquariera^ m,  136,  138 

WcUchmeny  duty  as  to  prize  fighting, ....  v,  162 

Waterjbrd,  town  of, v,  Ap.,  135 

Water: 

surplus  in  Oswego  canal, m,  158 

at  Black  Rock  harbor, iii,  162 

on  Chenango  canal, iv,     29 

Walertown^  town  of, v,  Ap.,  168 

WatervKet,  town  of, v,  Ap.,  128 

Watson,  town  of, v,  Ap.,  167 

Wawarsingj  town  of, Y,  Ap.,  Ill 

W<»yne: 

description  of  county, v,  Ap.,     68 

towns  in, y,  Ap.,  201 

in  7th  judicial  district, m,      6 

in  25th  senate  district, m,      9 

in  24th  congress  district, m,     11 

members  of  assembly  in, m,      7 

TFayn«,  town  of, Y,  Ap.,  188 

WaXj  seals  need  not  be  of, iy,  643 

Weapons,  dangerous,  assaults  with,  ....  y,  148 

Weeds,  noxious,  to  be  destroyed, iy,  425 

Weighmasters,  may  administer  oaths,  . .  ni,  168 
Weight: 

of  casks  and  packages  to  be  true. .  m,  666 

pound  defined, ! .  m,  867 

the  hundred  weight, m,  867 

the  ton, m,  867 

Weights  and  measures,  acts  concerning, .  m,  864 

866,  870 

standard  established, m.  864 

assistant  state  sealer, m,  865 

description  of, m,  866 

superintendent  of, in,  867 

WeUs,  town  of, y,  Ap.,  141 

West  Brunswick,  town  of, Y,  Ap.,  154 

Westchester: 

description  of  ooimty, Y,  Ap.,     53 

towns  in, y,  Ap.,  101 

in  2d  judicial  district, m,      6 

in  8th  senate  district, m,      9 

in  10th  congress  district, m,     10 

members  of  assembly  in, m,      8 

trial  of  nuisances  in  or  near, m,  403 

preseiration  of  game  in, iy,  100 

fish  in, IY,  105 

tax  on  dogs  in,' iy,  107 

powers  of  constables  in, iy,  266 

pay  of  jurors  in, iy,  601 

Westchester,  town  of, y,  Ap.,  101 

Western,  town  of, y,  Ap.,  158 

Western  New  York  Juvenile  Asylum: 

incorporation  o^ y,  213 

who  to  be  sent  to, y,  216,  218 

[See  JuveTiUe  cuylums.l 

Westfidd,  town  of, Y,  Ap.,  100 

Westford,  town  oC Y,  Ap.,  172 

Westport,  town  of, y,  Ap.,  146 

Westmoreland,  town  of, Y,  Ap.,  158 

Wethersfield,  town  ot, y,  Ap.,  206 

Wharfingers'  receipts,  frauds  in,  .  m,  667,  669 
.  Wharves.  [See  Piers.^ 

on  East  river, iv,     84 

rubbish  and  ballast  not  to  be  thrown 
into, lY,    66 


YoLPtKM. 

Wheatland,  town  of, y,  Ap.,  204 

Wheeler,  town  of, y,  Ap.,  188 

White  Creek,  town  of, y,  Ap.,  142 

Whitehall,  town  of, Y,  Ap.,  142 

White  Plains,  town  of, y,  Ap.,  101 

Whiiestown,  tpwn  of, y,  Ap.,  158 

Widow,  alien,  dower  of, iv,  301 

among  the  Indians, iy,  351 

Wife.  [See  Married  wom>en.] 

of  aliens,  rights  of, iy,  301 

may  insure  husband's  life, ...  iy,  510,  515 
may  complain  of  husband  as  drunkard, 

IV,     52 

actions  for  her  debts, iy,  514 

WUd  beasts,  power  of  supervisors  as  to,  ui,  333 

WiOful  ir^uries,  to  railroad, iii,  607 

WiUs,  and  administration  of  estates, ...  iv,  486 
who  to  act  as  surrogate,  ....  iy,  602,  509 
fees  of  surrogate  may  be  taxed,  . .  iy,  505 
powers  of  surrogate  extended, ....  iy,  509 
public  administrator  in  N.  Y., . . . .  iy,  504 
sales  of  real  estate  by  executors, . .  iy,  505 
suits  by  and  against, . . .  iy,  505,  506,  508 
executors  may  oompromise  debts,  .  iy,  506 

when  Indians  may  make, iy,  347 

where  may  be  recorded,  iy,  438,  444,  499 
when  copies  may  be  evidence,  rv,  438,  499 

644,  645 
probate,  when  surrogate  incapable,  iv,  486 
act  of  1837  concerning  proof  of, . . .  iv,  486 

what  wills  may  be  proved, iv,  486 

who  may  have  will  proved, iv,  487 

guardians  for  minors, iv,  487 

citation  and  service - iv,  488 

proceedings  on  proving  will, .  iv,  486,  488 

501,  503 
recorded  as  will  of  real  estate, ....  iv,  490 

letters  testamentary  to  issue, iv,  491 

special  letters  when  issued, iv,  491 

authority  of  collector, iv,  491 

when  sureties  are  insolvent, iv,  491 

when  letters  maj^be  revoked,  iv,  493,  503 

daim  of  executor  as  creditor, iv,  494 

general  guardian  to  protect  minor,  iv,  494 

sale  of  real  estate, iv,  494 

copy  will,  when  evidence, iv,  499 

letters  on  an  exemplified  copy, ....  iv,  501 
disputed  wills,  how  determined, ...  iv,  503 

devises  to  charity  restrained, iv,  504 

appeals  on  probate, iv,  536 

exemplification  of  record,  evidence,  iv,  644 

645 

WiOet,  town  of, Y,  Ap.,  182 

Williamson,  town  of, v,  Ap.,  201 

WUHamstovm,  town  of, v,  Ap.,  165 

WiUsborough,  town  of, v,  Ap.,  146 

Wilmington,  town  of,  ...   v,  Ap.,  146 

Wilna,  town  of, v,  Ap.,  168 

Wilson,  town  of, v,  Ap.,  210 

Windhixm,  town  of, v,  Ap.,  123 

Wines.  [See  Spirituous  Uquors.'] 

Winfield,  town  of, v,  Ap.,  154 

Windsor,  town  of, v,  Ap.,  180 

Witnesses: 

to  be  recognized  in  crimmal  cases,  m,  307 

to  be  prosecuted  for  default, in,  307 

in  foreign  counties  how  subpoenaed,  m,  326 

before  board  of  supervisors, ni,  338 

coimty  treasurer, m,  344 
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Wiinesaes,  conHmued :  Vol.  Pa«e. 

before  commoD  councils, iii,  686 

cominissioners  of  land  office,  .  iii,  133 

canal  board, iii,  148 

inspectors  of  prisons, v,  196 

attachment  against,  bj  justices,  . .  iv,  544 
commission  to  examine  by  justice, .  rv,  546 

by  supreme  court, 'iv,  683,  646 

by  surrogate, iv,  501 

in  cases  of  default, it,  646 

to  will,  when  surrogate, it,  486 

as  to  origin  of  fires  may  be  bound  over, 

rv,  248 
examination  of,  on  interrogatories,  rv,  579 

646 
may  be  arrested  for  non-payment  of 

costs, IV,  630 

examined  here  for  other  states,  ...  iv,  637 
parties  to  actions,  may  be, . . .  iv,  454,  456 

459,  642 

in  other  states,  testimony  of, iv,  583 

foes  of, IV,  689 

examination  of,  under  Code, . .  v,  118,  144 

who  competent  in  bribery, v,  159 

in  cases  of  prize  fighting, v,  162 

pay  of,  in  criminal  cases, .v,  172 

Women: 

seduction  of  unmarried, v,  147 

abduction  of, v,  147 

stockholders  in  corporations, m,  682 

married,  power  of  attorney  by,  ...  iv,  570 

life  insurance  by, iv,  510 

interest  in  partition, rv,  511,  512 

may  own  patent  rights, iv,  513 

separate  property  of,  iv,  513,  514,  515 

debts  of,  how  enforced, iv,  514,  517 

WoadhuU,  town  o£, v,  Ap.,  188 

WoodstodCj  town  of, v,  Ap.,  Ill 


▼oL  Rifle. 

Worcester,  town  of, v,  Ap.,  173 

Worship,  public,  among  Indians, . .  rv,  347,  355 

Works,  public,  regulation  of^ m,     31 

Writ: 

of  fieri  facias.  [See  ExectUion.] 

of  mandamus,  costs  on, rr,  619 

of  error,  in  criminal  cases, v,   176 

prevailing  party  to  have  costs, ....  TV,  535 
of  certiorari.  [See  CerUoraru] 

of  quo  warranto, T,  120 

Writings : 

how  made  evidence, iv,  620,  641 

new  promise,  must  be  in, t,     29 

admission  or  inspection  of, t.  111 

WyoTning: 

description  of  county, v,  Ap.,     83 

in  8th  judicial  district, m,       6 

in  30th  senate  district, m,       9 

in  29th  congress  district, m,     11 

members  of  assembly  in, m,       8 

TTard,  in  measurement, m,  866 

Yaks,  description  of  county, v,  Ap.,  68 

towns  in, v,  Ap^  200 

in  7th  judicial  district, m,  6 

in  26th  senate  district, m,  9 

in  25th  congress  district, m,  11 

members  of  assembly  in, m,  8 

preservation  of  fish  in, iv,  105 

Totes,  town  of, Y,  Ap.,  209 

Year,  fiscal,  designated, .in,  71 

under  school  law,  m,  523 

under  judiciary  act, it,  689 

Tankers,  town  of, v,  Ap.,  101 

Tork,  town  of, v,  Ap.,  203 

Tcrkshire,  town  of, Y,  Ap.,  217 

Torktovm,  town  of, v,  Ap.,  101 
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